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^  PREPACEL 


Thb  following  work  is  nominally  the  fourth  edition  of 
a  booky  first  published  many  years  ago,  and  which  has  be- 
come too  well  known  to  the  profession  to  require  any 
statement  of  its  original  nature  and  purpose.  As  now 
re-issued,  however,  it  rather  demands  a  brief  explanation 
of  the  changes  made  fix>m  its  former  construction,  with 
the  view  of  better  adapting  it  to  the  present  prevailing 
sentiment  in  regard  to  the  most  desirable  form  of  legal 
treatises  and  text-books. 

As  is  well  known,  there  is  no  branch  of  the  law  which 
has  been  more  extensively  and  variously  changed  by 
American  skUutes,  than  that  of  Real  Property.  It  was 
a  leading  part  of  my  original  object,  to  incorporate  in 
this  book,  as  exhaustively  as  its  limits  would  allow,  the 
statutory  law.  In  each  successive  edition,  the  statutes 
enacted  since  the  publication  of  the  one  next  preceding 
were  designed  to  be  sxunmarily  inserted.  The  same  sys- 
tem is  retained  in  the  present  edition ;  but  the  substan- 
tial change  to  which  I  have  adverted  is  this.  The  text 
of  the  book  is  confined  to  a  consecutive  view  of  rules 
and  principles,  independent  of  the  statute  law;  while 
Hie  statutes,  heretofore  to  a  great  extent  made  part  of 
the  text^  and  giving  it  an  objectionable  fragmentary  char- 
acter, have  been  uniformly  thrown  into  the  notea 

There  is  another  important  explanation.    With  refer- 
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ence  to  the  statute  law^  I  have  never  failed^  as  a  law- 
writer,  to  avail  myself  of  every  suitable  occasion  for  ex- 
pressing the  conviction,  that  no  entirely  reliable  opinion 
can  be  formed,  and  no  reasonably  safe  counsel  given,  with 
reference  to  the  construction  of  a  statute,  more  especially 
the  statute  of  another  State,  without  reading  the  text  of 
the  statute  itself  Of  this,  no  mere  abstract,  however 
copious,  can  supply  the  place.  Hence  the  references  to 
the  ^  statutory  law,  in  the  present  work,  may  be  termed 
myge^ve.  They,  for  the  most  part,  briefly  state,  tliat  the 
law  upon  a  pi^icular  topic  has  been  changed  by  legisla- 
tion,  in  what  States,  at  what  times,  and,  summarily,  in 
what  manner ;  serving,  in  this  way,  their  only  practicable 
purpose,  of  a  guide  to  the  statutes  themselves.  These  stat* 
utory  references  may  also  be  termed  historical  They  do 
not  purport  always  to  cite  the  Codes  or  RemUmSy  in  which 
American  statute  law  is  now  so  extensively  and  usefully 
embodied,  but  retain  the  form  adopted  in  earlier  editions, 
of  citing  the  annual  compilations  of  legislative  acts.  In 
justification  of  this  course,  two  suggestions  may  be  made» 
In  the  first  place,  very  many  of  the  so  called  Codes  are 
themselves  mere  arranged  collections  of  preexisting 
statutes ;  sometimes  with  not  even  verbal  changes ;  some* 
times  in  a  condensed  form  but  with  no  alteration  of 
sense ;  and  very  rarely  as  original  works  of  legislation. 
And,  moreover,  few  fundamental  statutory  changes  in 
the  law  of  Real  Property  have  been  rescinded  or  very 
materially  modified  by  subsequent  legislation.  For  ex- 
ample, it  is  safe  to  say,  that  no  State,  ^ich  has  once 
substantially  abolished  edatee  taU,  has  ever  restored  them. 
And  tlie  same  may  be  confidently  said  of  statutes  re- 
lating to  joini  tenancy^  curtesy  and  dower,  the  words  neces* 
sary  to  pass  estates  m  deeds  and  demses,  and  indeed  all  the 
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topics  upon  which  the  State  enactments  have  been  so 
copious  and  so  various.  The  reader  of  this  work  —  with 
the  unavoidable  omissions  incident  to  so  wide  a  field  — 
will  uniformly  find  9,  reference  to  the  statutory  changes ; 
and,  as  I  have  ahready  remarked,  for  fuller  information, 
the  prudent  counsellor  will  in  the  last  resort  rely  only 
upon  the  authentic  text  ^  the  latest  statutes  themselves. 
It  has  always  been  a  part  of  the  plan  of  this  work,  to 
cite  at  some  length  the  decided  cases.  Another  change, 
and,  I  trusty  improvement^  in  the  present  edition,  is  to 
throw  the  decisions,  as  well  as  statutes,  into  the  notes ; 
and  moreover,  whenever  the  cases  in  a  particular  State 
seem  connected  with  a  statute  of  that  State,  or  for  other 
cause  to  be  of  a  local  character,  to  bring  them  into  im- 
mediate contact  with  such  statute,  or  with  each  other 
alone.  The  confusion,  which  might  arise  irom  the  in- 
termixing of  statutes  and  cases,  may  be  found  in  some 
degree  avoided,  by  including  the  latter  in  marks  of  paren- 
thesis. And  the  general  purpose,  however  imperfectly 
accomplished,  at  which  I  have  aimed,  has  been,  by  a  com- 
bination of  the  statutory  and  judicial  law,  to  present  in 
the  notes  the  law  of  each  State,  which  is  the  product  of 
these  conjoint  sources,  as  far  as  possible  disentangled  from 
that  of  every  other.  It  may  be  doubted  whether  the 
nature  of  the  case  admits  more  than  an  approximation  to 
such  a  result  At  any  rate,  this  is  all  which  I  dare  to 
believe  that  I  have  attained. 

F.  H. 
1868 
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9.  PosMssion  not  necessary —  a  right  of  port  remainder, 

cntiy  sufficient — to  sustain  a  re- 
mainder. 

CHAPTER  XLV. 
REMADnoER.  —  At  what  Time  it  shall  vest  •    726-727 

1.  Remainder  must  vest  during,  or  im-  thongh  a  prior  estate  for  years  con- 

mediately  npon  termination  of,  tiio  tinues. 

prior  estate ;  subsequent  revival  of      2.  Posthumous  child.. 
prior  estate  does  not  render  valid      5.  Vested  remainder  not  afiected  by  de 
tine  reouunder ;    xemainder  void,  feat  €^  prior  estate. 

6.  Remainder  may  become  void  in  part, 

CHAPTER  XLVL 
Remainder. — Remainder  by  Way  of  Use  •        728-782 

1  Since  the  statute  of  uses,  a  freehold  to  support  remainders ;  contingent 

trust  necessary  to  support  contin-  uses  arise  out  of  seisin  of  trustees 

gent  remainders;   preceding  trust  — discussions  upon  this  subject-— 

must  continue  till  me  contingency  Chndleigh's  case,  &c. 

haj^iens;  resulting  trusts  sufficient  4.  Springing  and  shifting  uses. 

CHAPTER  XLVII. 
Sehadtdsr.  —  How  defeated  •        •        .        •    788-740 

I.  By  destroving  the  particular  estate.         8.  Where  the  particular  estate  and  a  sub- 
i.  whether  ij  a  mere  ekange  of  estate.  sequent  remainder  nnit^  whether 
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contingent  remainders  destrored.  stroyed ;  wbetlier  aetiial  seUn  neo- 

Distinction  of  cases.  '  essary,  &c 

:  5;  Bemainder  bj  waj  of  nse,  how  do-     9.  American  opinions  and  cases. 

CHAPTER  XLVHL 

Remaikder.  —  Tbubtees   to   PRE8BSVB   ConiIngent   Re- 
mainders   •        •        •        •        •        .        •        741-747 

• 

1.  Origin  and  history*  7.  Chancery  sometimes  directs  a  con- 

8.  Trustees  take  an  ettate,  veyance  in  favor  of  mortgagees, 

4.  May  destroy  the  remainders;  bnt  it  creditors,  &c 

is  a  breach  of  trust  8.  Bot  generally  will  not  interfere. 

5.  Exceptions — remote  relations  maybe      9.  Trustees  cannot  safely  defeat  the  r^ 

barred.  mainders. 

6.  If  remainder^nen  join;  no  breach  of    10.  Power. and  dnty  in  case  of  waste. 

tmsC 

CHAPTER  XLIX. 

Remainder.  —  Doctrine   of   Abeyance.  —  Condition   of 

the  Fee,  in  case  of  Contingent  Remaiinders   748-751 

1.  Limitation  to  uses  —  use  results;  lim-      5.  Idmitation  by  common  law  convey- 
itation  by  devise.  ance. 

CHAPTER  L. 

Remainder. — Alienation,  etc.,  of  Contingent  Remain- 
ders      .        . 752-767 

1.  Vested    remainders    alienable,    &c;      S.  Cannot  be  conveyed  at  law,  bnt  may 
contingent  remainders  said  to  be  be  in  equity,  and  may  pass  by  es- 

descendible  and  devisable.  tappet, 

5.  Transfer  to  creditors ;  general  remarks. 

CHAPTER  LL 
Remainders  in  New  York  •        •        •        •        758-762 

1.  Expectancies.  Remainders  vested  and  IS.  Bemainder  not  barred  by  destruction 
contingent  of  prior  estate. 

6.  Fee  upon  a  fee.  14.  Not  void  for  improbability. 

7.  Bemamder  after  estate  tail.  '  15.  Bemainder  to  heirs. 

8, 18.  Remainder  after  estate  for  life  or    16.  Contingency  ma^  abridge  prior  estate, 
for  years.  17.  Limited  application  of  the  statute. 

CHAPTER  LII. 
Rbtebsion 76^-776 

1.  Dednition  and  principle  of  the  es-     7.  Sulject  to  same  rules  with  estates  in 

.  tate.  possession. 

2.  An  incorporeal  hereditament.  8.  Actions  by  reversioner  for  injuries  to 

8.  After  conditional  fee,  &c. ;  after  base  the  land. 

fee.  13.  Bights  of  reversioner  in  case  of  ad- 

4.  After  estate  for  years.  verse  possession. 

5.  May  belong  to  a  particular  tenant,    15  and  note.   Beversion,  how  far  liable  for 

who  underlets.  debts ;  transfer  of  reversion  —when 

6.  Created  by  act  of  law.  set  aside;  misoeUaneou&provisions. 
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Joint  Tsrahct 


777-791 


1.  Knmber  and  covmectioii  of  the  own*  12.  Unity  of  time. 

en  of  reel  estate.  13.  Unit^  of  possession. 

%  Joint  tenancjy  how  created.  14.  Snmvorship ;  exceptions  to  the  rule 
4.  Joint  tenancv,  in  a  remainder.  of  survivorship. 

€.  Joint  tenancy^,  for  lives,  and  several  20.  Who  may  be  joint  tenants. 

inberitanoee.  25.  Not  subject  to  charges  made  by  one. 

9.  Uaities  necessary  to  joint  tenancy.  26.  Except  }>y  lease. 

la  Unitv  of  interest.  32.  Severance  of  joint  tenancy. 
11.  Uni^  of  title. 


CHAPTER  LIV. 


Tjbnakct  in  Common 


792-820 


1.  Three  forma  of  jcnnt  ownership  in  22.  Estate  in  common  snUeet  to  the  same 
England.  roles  with  a  several  estate. 

%,  GojMJreenaiy ;  obsolete  in  the  United  24.  Bnt  a  tenant  cannot  convey  by  metes 
States.  and  bounds. 

ft.  Tenancy  in  common,  what.  28.  General  rights  and  remedies  of  ten- 

6.  Joint  tenancy  &vored  in  England,  ants  in  common,  &c. ;  receipt  of 

bat  disoonntenanoed  in  the  Uni*  rents,  &c.,  by  one ;  assumpsit,  &c. 

ted  States ;    statutory   provisions  29.  Trespass,  waste,  &c. 

changing  it  into  tenancy  in  com*  31.  Whether  the   possession  of  one  is 
mon.  adeerm  to  the  other ;  disseisin ;  lim- 

7.  Exceptions  —  husband  and  wifo.  itation ;  purchase  hy  one ;  whether 
IOl  Joint  mortgagees.  it  enures  to  the  use  of  the  other. 

13.  Trustees  and  executors.  45.  Eorm  of  action  by  tenants  in  oom- 

14.  Statutes  apply  to  vested  estates.  mon  for  the  land. 
18.  Legislative  grants. 


CHAPTER  LV. 
Tenancy  in  Common,  etc.  —  Partition 


821-835 


I.  Methods  of  partition ;   partition  in 

eqnity. 
f  and  note.  Statntee  of  the  several  States 

oottoemin^ ;    the    New    England 

States;  New  York ;  Pennsvlvania ; 

New  Jersey,  Alalwima,  ana  Miasia- 


sippi ;  Manrland ;  Delaware ;  Ten- 
nessee; Illinois;  Indiana;  Mis- 
souri; Kentucky  ;  Ohio ;  Virginia; 
North  Carolina;  South  Carolina; 
Georgia ;  other  States. 
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Carrington  p.  Roots 
Carroll  p.  Craine 

17,803 

687 

Carroll  p.  Reddington 

664 

mpBx  TO  CASES  cma^. 


CDstoBo.  White 

Cute  Be0f6 

Outer  V.  Banuundistoii 
f.  Carter 
V.  Cmnmiiiga 
9.  Hainmett 
r.  Eecr 

r.  Piffker 

nBocket 

».VniT 

V.  IHniliaiiifl 
CkrMge  r.  West 
Cmthos  9.  Caruthen 

V.Wilson 
CtfverikEal 

V.  Jackson 

V.  Miller 
Gtfvdl  V.  Oaine 
GujsiCiUin 

r.  Prentics 
•LBawwrn 
Omnrdine  V.  WIshlade 
CMborne  v.  Inglis 

One  V.  Dam 
Case;  9.  Inloes 
CiiMi  V.  Lawrence 
Caiponis  e.  Jones 
CasiP.Maitm 

r.  Thompson 
Caiadaf  v.  luDtniel 
Canlf  e.  Rbodes 
GBtkman  r.  Belt 
Caitonv.  Caston 
CanreOr.  Ward 
Otter  V.  Longworth 
Ottbeart'a,  &c. 
Gat&B  V.Ware 
Gator  p.  Chariton 

V.  Chute 
Onfmanv.  Sajre 
0ule7  V.  Lawson 
CaoUud  V.  Magnire 
Camcr  V.  Anders 
Ckraadish  v.  Worsley 
CiTcader  v.  SmiHi 
Oaris  V.  IfcClaiT 
CBSEDOTe  p.  Cntfer 
Cedlr.  Dorsey 
QudboxTv.  DnFsl 
Chadwid  r.  Felt 
(%alin  V.  Malone 
Chalker  v.  Chalker 
Chafaners  v,  Storfl 
Chambflriain  v.  Barnes 
V.  Brown 


9.  O'Connor 
V.  Thompson 
Ghamben  9.  Goldwin 
V.  Hise 
V.  ManldiA 
v.YamaU 


pAn 
682 
243 

237, 749 
548 
852 
256 
833 
473 
136, 149,  159 
598 
292 
113 
335 

222,225 

170,  203 
71 

713,  739 

371 

687 

432 

612 

545 

*  659 

572 

572 

312 

75 

97 

196 

577 

168 

455 

17,23 

564,  566,  567 

186,  206 
657 
647 
575 
175 
580 
454 

550,  663 
232 

98 

812 

88 

190 

569 

689,  590,  665 

833 

468 

433 

71 

381,  530,  537 

183,.  185 

605 

260,390 

661 

686 

.       561,580 

551,  615 
543 
576 
685 


Champlin  p.  Foster 

o.  Williams 
Champnej  v.  Coope 
Chandler  v-  Edson 
r.  Spear 
Chandler  v.  Tharston 

V.  Walker 
Chsndos  v,  Talbot 
Chaney  v.  Tiptom 
Chapin  o.  Harris 
p.  HiU 
V.  Marvin 
Chaplin  v.  Chaplin        339, 

p.  Givens 
Chapman  p.  Blissett 
p.  Black 
p.  Chapman 
p.  Gray 
p.  McGrew 
p.  Mnll 
p.  Schroeder 
p.  Tanner 
p.  Towner 
p.  Tamer 
r.  Wright 
Chappel  p.  Brewster 
Charles  p.  Andrews 
p.  Donbar 
Charlestown  p.  Ackworth 
Chase  p.  Gates 

p.  Lockerroan 
p.  McDonnell 
p.  Palmer 
p.  Tuckerman 
Chatterton  p.  Fox 
Cheek  o.  Waldrnm 
Cheesboroogh  p.  Green 
Cheeseman  p.  Thome 
Cheever  p.  Fair 

p.  Pearson 
Chelsea,  &c.  p.  Rowley 
Chelsey  p.  Thompson 
Cherokee,  &c  v.  Georgia 
Cherry  p.  Bowen 
p.  Clements 
p.  Truro 
Cheslyn  p.  Dalbey 
Chesroand  p.  Cnnninehain 
Chester  p.  Wheelwright  * 
Chesterfield  p.  Bolton 
p.  Janssen 
Chetham  p.  Williamson 
Chew's  Ex'rs  p.  Chew 
Chick  p.  Rollins 
Chickering  p.  Hatch 
Child  p.  Clark 
Childe  p.  WUlis 
Childers  p.  Smith 
Childs  p.  Bolan 
p.  Childs 
p.  Rnssell 

p.  Smith  156, 

Chilton  p.  Chapman 
V.  Kihfett 


rASB 

657 

605 

613 

7 

.  65,302 

383,  388 

74 

362 

832 

506,526 

233 

693,  700 

340,  449,  453 

466,  48^9 

417 

263 

■    673 

242,  273 

260 

.    573 

206 

588,  676 

266 

541,  555 

330 

90 

223 

588 

4 

661 

474 

267 

661 

593 

843,344 

557 

811 

ai9,  830 

608 

79,  278,  388 

1 

813 

58 

550 

131 

624 

597 

619 

609 

366 

774 

13 

52 

584 

548 

256,  337 

490 

321 

562 

560,660 

707 

213, 364,  377 

602 

298 


INDEX  TO  CASES  CITED. 


Chipman  p.  Emeric 
Chittenden  o.  Barnej 
Cholmley's  case 

Cholmondeley  17.  Clinton 
Chouteaa  i*.  burlando 
Chretien  v.  Doney 
Christian  i;.J>ripp 
Christie  v.  Hernck 
17.  Tancred 
Christophers  v.  Blackford 

V.  Sparke 
Chndleigh'8  case    330,399, 


Cfanrch  v.  Brown 

p.  Bull  178, 

V.  Clark 
V.  Churoh 
*   V.  Griffith 
V.  Savaeie 
Churchill  v.  Cole 

'  V.  Grundy 
V.  Loring 
V.  Marks 
V.  Mnnroe 
Cityi  &C.  V.  Corlics 
V.  Dedham 
V.  Lannan 
p.  Mooriiead 
p.  Price 
p.  Smith 
City  of  Baltimore  p.  White 
Clabaugh  p.  Byerly 
Clagctt  p.  Salmon 
Claiborne  v.  Henderson 
Clair  p.  Williams 
Clanahan  p.  Porter 
Clap  p.  Draper 
Clapp  p.  Bromaghan 
p.  Paine 

p.  Stonghton        125, 
p.  Titus 
Clarendon  p.  Bariiam 
Claridge  p.  M'Kenzie 
Clark  p.  Abbott 
p.  Anstip 
p.  Beach 
p.  Brown 
r.Bull 
p.  Flint' 
V,  Griffith 
p.  Henry 
V.  Holden 
p,  Holdford 
p.  Kingsley 
.p.  Lucy 
p.  Martin 
p.  M'Eloy 
p.  Munroe 
p.  Owens 
p.  Robins 
p.  Smith 
p.  Thompson 
p.  Trimly 


PAOV 

332 

578,  630 

700,  716,  716. 

742 

560,  588,  649 

586 

273,  391 

80,  33,  39 

659 

292 

678 

564,584 

401,  407,  733, 

741 

282 

180,  161,  182 

256 

211 

683,  724 

624,  626 

642 

79.'S 

652 

81 

127 

289 

4 

332 

•  •286 

285 

527,  528 

321 

672 

583 

454 

217 

198 

16 

818,  828 

395 

509,  711,  757 

542 

629 

298 

566 

639 

560 

540,599 

597 

605 

178 

650 

362 

27 

686 

618 

627 

15 

148 

106 

589 

58 

275 

621 


Clark  p.  WOliams 
Clarke  p.  Cummings 
p.  Lott 
p.  Sibley 
p.  Spaulding 
p.  Stanley 
p.  Windham 
Clarkson  p.  Hanks 
Clason  p.  Bankin 
Clanssen  p.  La  Fnms 
Clay  p.  Hart 
p.  Sharp 
p.  White 
,      p.  WilUs 
p.  Wren 
Qemmenoe  p.  Steere    361, 

Clench  p.  Witherby 
Clepper  p.  Lirergood 
Clere's  case 
Clerk  p.  Cleik 
Cleveland  p.  Martin 
Cleres  p.  Willonghby 
Clinep.  Black* 
Clinton  p.  M'Kenzie 
Clopton  p.  Bolton 
Cloud  p.  Calhoun 

p.  Irie 
Clough  p.  Elliott 
Clun  s  case  • 
Coale  p.  Barney 
Coates  p.  Cheever  155 


PliSB 

:         58 

105 

415 

673 

239 

599 

131 

58 

72 

430;482 

48,186 

657 

61,63 

657 

569 

862, 365, 867p 

368 

550 

831 

410 

787 

611,  676 

888,854,345 


309 
507 
487,493 
430 
573 


p.  Woodwonh  430, 

Cobb  p.  Thompson 
Cobum  p.  Hollis 
Cockran  p.  O'Hem 
Cockrane  p.  Libby' 
Codman  p.  Jenkins 

p.  Tinkham 
Codwise  p.  Taylor 
Coe  p.  PeacocK  * 

Cofiee  p.  Crouch 
Coffin  p.  Loring 
p.  Lunt 
p.  Morrill 
Cogan  p.  Cogan 
Cogswell  p.  Tibbetts 
Cohen  p.  Dupont 
p.  Kyler   * 
C(Mt  p.  Fitch 
Coke  p.  Pearsall 
Colbum  p.  Mason  • 
Colby  p.  Poor 
Cole  p.  Hall 

p.  Paterson 

p.  Sury 
Colegraye  p.  Dias  Santoft 
Ccdeman  p.  Haight 

p.  ^cKinney 
p.  Packard 
Coles  p.  Trecothick 
Collamore  p.  Langdon 
Collett  p.  Mnnden 


833 
,  204,  209,  669 
648,  571,  573, 

584,  652 

456 

74 

451,  452 
141, 150,  152 
382 
825 
676 
557 
492 
594 

384,386 
183 

537,  718 
142 
347 
40 
667 
566 

815,  817 
660 
888 

883,355 
322 
3 
885 
471 
562 
485 
618 
580 


QVDBZ  TO  GASES  GIT8D. 


OoOiBSv.  Cailfle 


V.  BoMoflon 

V.  Shirlerf 

p.  Smith 

r.  Tony- 

c.  Vmtow 
Colt*.  Colt 
Cblthint  p.  Bgnshm 
Cdton  p.  Smiui 
Coiiimfaia.  Ac.  p.  Lowieneo 
ColTm  r.  Baker 
Cohrell  p.  Haaulton 

p.  Wood 
CQDI.P.  Alger 
p.  Bflinitz 
p.  BfamtoQ 
p.  Gartner- 

p.  BigTO7 

r.  Stanfe 
GooIm  p.  Tonne 
Cofaer  p.  Cbambeilam 
Oaaktsi  p.  Duncan 
ComJej  p.  Hendiii^ 
CoidIj  p.  Strader 
CoBBMRial,  Ac  p.  Coniiiiigluuii 
CoBUBTiis  p.  Latimer 
Campion,  p.  Oxenden 
CoBint  p.  Little 

p.  Warren 
Coadit  p.  Neighbor 
Coadait  p.  SMjie 
C4»crt  p>  Hcrtxog 
Go^er  p.  Lancaster 

p.  Ring 
Cooghaaonr  p.  Bloodgood 
Coairegational  Ch.  p.  Morria 
OonUin  p.  Bowman 

p.  Conklin 
Coakling  p.  King 
Contef  p.  Palmer 
Cfmnally  p.  Smith 
Coancr  p.  Bradlej 
'   p.  Coffin 

p.  Levria 

p.  Sheperd 

p.  Sheperd 

p..Tnd^ 

p.  Whitmore 
CouofCf  p.  Porter 

p.TheMntna],  &a 
CoBftant  p.  Mattison 
Coosiantine  p.  Van  Winkle 
Conwaj  p.  Alexander  549, 

p.  Shrimpton 
Coowdl  p.  Erin 
CoujBn  p.  if^w^n 
Cock  p.  Amhiim 

p.  Brightly 

p.  Coh«r 

p.  Colyer 

p.  COok  167, 

p.  Fountain 


I; 


PAfll 

681 
354 
512 
455 
659 
484 

574,  669 
289 
452 

713,  716 
825 
598 
388 
;52 
I44 
52 
490 
493 
307 
309 
519 
167 
114 
21 
659 
140 
583 
537 

•  614 
216 
659 
)21 
2 
137 
549 
479 
297 
154 
643 
712 
637 
812 
154 
332 
25 
430 
212 
156 
424 

564,605 
573 
560 

475,  477 
129 

550,  555 
586 

424,548 
70 
585 
315 
641 
584 

386,  778 

408,428 


Cook  p.  Gadger 
p.  Hammond 
p.  Herle 
p.  Hutdiinson 
p.  Nicholas 
p.  Norriu 
p.  Soltan 
p.  Steams 
Cooles  p.  Wooding 
Coombs  P.  Jordan 
Coon  p.  Brickett 
Coons  r.  Nail 
Cooper  p*  Adams  ' 
p.  Chartin 
p.  Cole 
p.  Cooper 
p.  Davis 
p.  Henderson 
p.  Whitney 


3,  64, 218, 


Copeland  p.  Stephens 
Copis  p.  Middleton 
Coppage  p.  Alexander 

p.  Bamett 
Copperthwait  t.  Dummer 
Coppering  p.  Cooke 
Coppin  p.  Coppin 
Corbet's  case 
Corhin  p.  Heal/ 
Corbit  p.  Corbit 

p.  Stone 
Corley  p.  Hobart 
Corm  p.  Hnffey 
Cornel  p.  Sykes 
Cornelias  p.  Ivins 
Cornell  p.  Lamb 
p.  Pierson 
p.  Vamartsdalen 
Cornish  p.  Strattoa 
Cornwall  p.  Hoyt 
Corrieli  p.  Bronson 

p.  Ham 
Corwin  p.  Corwin 
Coster  p.  Clarke 

V.  Lorillard 
Coteman  p.  Freeman 
Cotheal  p,  Blydenbnrgh 
Cother  p.  Essex    . 

p.  Merrick 
Cottee  p.  Richardson 
Cotterel  p.  Hampson 
Cotterell  p.  Long 

p.  Pnrdiase 
Cottes  p.  Jeflfers 
Cottington  p.  Fletcher 
Cottle  p.  Svdnor 
Conch  p.  Conch 

p.  M'Kellar 

p.  Stratton 
Connty,  Ac  p.  Brown 
Conntz  p.  Geiger 
Conrtee  p.  Dawson 
Courtney  p.  Taylor 
Coutant  p.  Senross    • 


302, 

17,  32, 
281,  332, 

8,  888,  389, 

593, 

560, 

149,  452,  463, 
544,  573,  613, 


94, 


408, 


811,314,315, 


171,  175, 
72, 
47, 


244,245, 


543,551, 


459,  464, 


PAffii 

648- 
773 
340 
445 
207 
335 
585 
303 
821 
580 
336 
201 
391 
600 
668 
456 
564 
490 
541, 
619 
239 
602 
538 
430 
654 
588 
676 
509 

89 
226 
722 
664 
831 
585 
533 
333 
543 
286 
366 
271 
213 
179 
816 
163 
498 
681 
640 
319 
318 
292 
468 
541 
553 
611 
547 

66 
493 
334 
223 
819 
126 
474 
549 
557 


IKDEX  TO  CABE8  CIZED. 


CoTentrr  v.  Coventry 
Coyerdale  v.  Aldrich 

0008 

Covert  V,  Hertzogg 

•167 

Cowan  V,  Wheeler 

64 

Cowden  v.  Cairns 

785 

V,  Ovster 
Cox  V.  Fenwick 

447 
258,  677 

9.  Grant 

430 

r.  Jaggen 
9.  Walker 

189,  192 
277 

V.  Wheeler 

624 

Ccne  V,  Smith 

460 

Coj  V.  Leach 

105 

Cojrte's,  &c 

48,464 

Onens  v.  Stevenson 

242 

Crabs  o.  Fetick 

SOS 

Craddock  v.  Reddlesbarger 

16 

Craft  V.  Wilcox 

797 

V.  Webstar 

595 

Crafts  V.  AspenwaU 

676 

V.  Crafts 

590 

Cndg  V.  Craig 

495 

0.  Leslie 

48 

9.  Tappin 
V.  W^thaU 

581 

184 

V.  Watts 

80,  94,  517 

Cram  v.  Dresser 

288,  293,  849 

Crane  v.  Caldwell 

675 

V.  Crane 

187,  457 

V.  Deming  * 

583 

V.  Uardman 

395 

V.  March 

596 

0.  Marshall 

72 

9.  O'Connor 

242 

0.  Paine 

586 

V.  Palmer 

674 

Cranson  v.  Cranson 

167 

Craven  v.  Hardman 

282 

Craven<»'  9.  Bowser 

301 

Crawford  9.  Chapman 

252 

9.  Jarrett 

311 

9.  Morris 

262 

9.  SeverBOO 

505 

Crawley's  case 

405 

Cray  9.  Willis 

781 

Cresson  9.  Stont 

32 

Creswell  9.  Altemns 

814 

9.  Crane 

893 

Crewe  9.  Dickins 

470 

Crews  9.  Pendleton 

28,564 

Cripps  9.  Conklin 

708 

Crisp  9.  Heath 

576 

Crist  9.  Jack 

'          811 

Crittenden  v.  Woodmff 

150,  173 

Croade  9.  Ingraham 

192 

Crocker  9.  Fox 

206,372 

9.  Frarier 

631 

9.  Thompson 

607 

Croft  9.  Lnmley 
9.  Powell 

238 

557 

Croghan  9.  Livingston 

831 

Crommelin  9.  Minten 

58 

9.  Thiess     251» 

262,  350,  394 

Crankright  9.  Thomfon 

687 

Crooker  9.  Jewell 

S86, 

,  598,  618 

Crop  9.  Norton 

433 

Crosby  0.  Bradbnry 

40 

9.  Chase 

511,  616 

9.  Harlow  * 

566 

'  9.  Loop 

323,354 

9.  Otis 

125 

Croskey  0.  Coryell 

i  684 

Cross  0.  Button 

251 

0.  Carson 

628, 

580,534 

0.  Coleman 

531,545 

9.  Hepner 

588 

0.  Marston 

32 

,     0.  Tome 

807 

Crotts  9.  Collins 

241 

Crouch  0.  Pnryear 

155, 

209,364 

Crow  0.  Powers 

186 

0.  Tinsley 

639 

0.  Vance 

698,  595 

Crowdl  0.  Bebee 

65 

Crowley  0.Vitty. 

262 

Crager  0.  Cruger 

131,500 

Cnunmel  0.  Androa 

522 

41S 

Cmsoe  0.  Bagby 

513,  514 

Crystal  0.  FlanneUy 

685 

Cubberiy  0.  Wine    . 

653 

Cudwortlr0.  Hall 

449 

Cullen  0.  Riley 

443 

Cullnm  0.  Emanuel 

608,  666 

0.  Irwin 

676,  597 

Cnlp  0.  Fisher 

608 

Culpeper  0.  Alston 

471 

Cumberland's  case 

862 

Cumming  0.  Cumming 

603 

Cummings  0.  Daniel 

186 

Cunningham  0.  Cunningham 

141 

9.  Davis 

640 

0.  Doe 

110,111 

0.  Qoelet 

390 

0.  Harper 

544 

0.  Knight 
0.  M'£ndlej 

148 
458 

0.  Moody 

45i 

Cure  0.  Lowell 

887 

Curling  0.  Shnttleworth 

557 

Currant  0.  Jago 

444 

Curre  0.  Bowyer 

49 

Currier  0.  Webster 

665 

Currin  0.  Finn 

154 

Curtis  0.  Curtis 

136, 187,  201 

0.  Groat 

7 

9.  Hobart            140, 

.141, 

199,  216 

9.  Hoyt 

9 

0.  Price 

415 

0.  Tyler 
Curtiss  0.  Hoyt 

o96, 

598,602 

767 

Cushing  0.  Adams 

801, 

305,766 

0.  Ayer            608,  659, 

661,665 

0.  Eenfield 

766 

0.  MUls 

264 

0.  Smith 

661 

Cushingham  0.  PhiOipt 

344 

Cushney  0.  Henry 

496,829 

IRDSZ  90  OJlSBS  OXTD. 


CBthbert  9.  Baker 
V.  Wolfe 
Coder  i^Hayea 

V.  Lixicofai 
CvttB  p.  YoiIl,  4e. 
Cb jkr  p.  BrBdt 


PA«1 

470 
181 
595 
606 
5M,  59«,  660,  661 
803 


D. 


D'Anii7  p.  Blake 

453 

Bataey  v.  Green 

669 

Da  Costa  v.  Davia 

525 

596 

Datainere  0.  Barnard 

400 

Dak  P.  Dale 

94 

F.  Shiricy 

592 

Dafev  p.  DeabonTecie 

518 

Dallaa  p.  Fiord 
Dallman  p.  isog 

596 

506 

Dalton  p.  Wbithem 

S7,42 

Dame  p.  Dame 

8,10 

Dame,  &c  p.  Wedu 

139 

251 

Daaa  p.  Jackaon 

831 

Danfnth  v.  TjOwtj 

452 

p.  Boberts 

587 

p.  Smith  * 

573 

p.  Talbot 

707 

Daniel  p.  Daniel 

122 

p.  Priest 

127 

Daniels  p.  MowTj 

661 

p.  Pond 

«5,  884,  388 

MS,  253,  354 

Daiby  p.  Hams 

42 

DaicBS  p.  Cnunp 

481,  482 

Dare  s.  Hopkina 

379 

Dari^  p.  Langworthy 

525 

Daiiingp.  Hogeva 

495 

Dartmontfa,  Ac.  p.  Woodward               79 

Daseomb  p.  Davis 

74 

544 

p.  Parnur 

53, 161,  163 

p.  Tinrrell 

817 

429 

DariciP.  Speed 
p.  llionias 

729 
387 

a  Wdd 

745 

Davis  p.  Alven 

391 

p.  Banks 

27 

.  p.  Bartholomew 

175 

p.  Battine 

655 

p.  Brockbank 

21 

p.  Bnmell 

330 

p.  Cox 

656 

p.  Evans 

566,  681,  639 

p.  Farr 

685 

p.  Garrett 

455 

p.  Gilliam 

863,374 

p.  Hajden 

415 

p.  Hinea 

689 

P.Jones 

29 

551 

p.  Logan 

150,  787 

Davis  V.  Mason 
p.  Mavnard 
p.  Mills 
p.  Norris 
p.  Norton 
p.  Rider 
p.  Simpson 
p.  Single 
p.  Speed 
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AMERICAN  LAW  OF  REAL  PROPERTY, 


CHAPTER  I. 


BEAL  PROFEBTT  IN  GENERAL. 


1,4.  Lands,  tenementa,  and  heredl-  10.  Mines, 

tunente.  12.  Trees. 

2.  Heir-looms.  14.  Growing  Crops. 

5.  Seal  estate — definition;  Land —  15.  Emblements 

wlttt  it  includes.  28.  Sea-weed;  wreck,  &cc. 

6.  Water.  29.  Manure. 
6  a.  Chamber  of  a  honse.  81.  Fixtures. 

7.  Pews.  61.  Shares  in  Corporations. 

8.  Building  on  another's  land.  62.  Money  to  be  laid  out  in  land. 

§  1.  Real  Pbofebtt,  in  the  technical  phraseology  of  the  law, . 
consists  of  lands,  tenements  and  hereditaments.    The  first  of 
these  terms  is  the  least  comprehensive,  including  only  corpo- 

9 

rtalf  or  tangible  property,  while  the  two  last  embrace  also  incor- 
poreal property.  Thus  a  rent  or  right  of  common,  though  not 
lead,  is  still  real  property,  being  both  a  tenement  and  an  heredi- 
tament(a)    The  term  hereditament,  which  is  the  most  compre- 

(s)  A  f^lic  tpay,  says  Mr.  Justice  yision,  is  not  assessable  there  to  the 

Coves,  if  not  an  hereditament  in  every  land-tax;  the  right  in  question  being  in 

leme,  is  certainly  a  qtuiH  hereditament,  the  nature  of  an  eeuement,  and  not  land 

WiHoughby  v.  Jenks,  20  Wend.  99.    A  or  an  hereditament,  Chelsea,  &c. «.  Bow- 

rosd  was  laid  out  over  land,  which  had  ley,  7  Eng.  Law  and  Eq.  876. 

been  taken  by  a  turnpike  company,  im-  The  grant  of  a  whole  mineral  stratum, 

proTed  by  them,  and  afterwards  sold  to  under  the  soil  of  the  grantor,  is  a  grant 

to  indiridaal.    Held,  the  old  way  of  the  of  a  real  hereditament,     Stoughton  v. 

compaoy  was  not /ank, within  the  mean-  Leigh,  1   Tann.  402.      ''Lands,  tene- 

JDg  of  the  Boad  Acts  and  the  Constitu-  ments  and  hereditaments  "  is  the  phrase 

tioQ  of  New  Jersey.     In  the  Matter,  &c.  commonly  used  in  American  statute  law, 

2  y.  J.  293.  to  denote  real  estate.    But  in  Delaware, 

A  irsfer  company,  which  has  laid  pipes  Massachusetts,  Maine  and  New  Hamp- 

/o  a  land-tax  division,  under  a  statntory  shire,  it  is  provided,  that  the  words 

power,  but  owns  no  land  within  the  di-  "land"  or  ''lands/'  and  "real  estate/' 
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hensiye  of  the  three,  besides  including  the  others,  applies  also 
even  to  articles  of  personal  property,  provided  they  are  such 
as  pass  to  the  heir  and  not  to  the  executor;  as,  for  instance,  an 
annuity,  limited  to  heirs,  or  the  condition  in  a  bond.  So  the 
visitatorial  powers  vested  in  the  visitors  of  a  corporation,  has 
been  termed  an  hereditament.  So  also  a  land-waiTant  So  the 
right  of  permanently  overflowing  the  land  of  another  by  a  mill- 
dam  below  it,  and  a  corporate  right  to  select  and  acquire  land 
for  a  corporate  purpose.     So  a  ferry.^ 

§  2.  In  England,  the  most  frequent  example  of  a  pei*sonal 
hereditament  is  an  heir-loom.  Heir-looms  are  certain  chattels 
that  accompany  the  inheritance;  such  as  deer  in  a  park,  doves 
in  a  dove-house,  or  the  ancient  jewels  of  the  crown.  So  an 
ancient  horn,  which  had  gone  immemorially  with  the  estate,  and' 
been  delivered  to  the  plaintiffs  ancestors  to  hold  their  land  by.' 
It  has  been  suggested,  that  nothing  is  strictly  an  heir-loom^ 
which  passes  by  the  general  law,  and  not  by  special  custom. 
The  instances  mentioned  are  said  to  be  merely  in  the  nature  of 
heir-looms.^ 

§  3.  In  the  United  States,  heir-looms,  as  such,  are  for  the  most 
part  unknown.     They  are,  however,  recognized  by  the  statute 

*  Co.  Litt.  6  a;  1  Cruise,  87«  2  Black.  *  1  Cruise,  88;  Co.  Lit.  9  a,  n.  1;  Pusey 

17;  Mitchell  v.  Warner,  6  Conn.  518;  r.  Pusey,  1  Vern.  278;  Ibbetsonr.Ibbet- 

Canal,  &c.  v.  Railroad,  &c.  4  Gill  &  J.  son,  6  My.  &  C.  26;  Conduit  v.  Soane, 

1. ;  Allen  v. M'Keen.  1  Sumn.  801 ;  Dun-  1  Coll.  286;  N.  H.  Rev.  Stat.  45;  Maino 

lap  V.  Gibbs,  4  Yerg.  94;  Harris  v.  Mil-  lb. 46;  Verm. lb. 240, 294.   Seel  Washb. 

ler,  1  Meigs,  158;   Sacket  v.  Wheaton,  R.  P.  9  n. 

17  Pick.   108;  Bowman  ©.  Wathen,'2  *  Amos  on  Fix,  161,  c^  «cg.  See  Webb 

McL.  876;  Radbum  v.  Jervis  8.  Beav.  v,  Byng,  89  Eng.  L.  &  £qu.  241. 
460;  Bridges  v,  Pnrcell,  Dev  &  B.  192. 

when  used  in  a  statute,  shall  include  Sts.  45;  Maino  Sts.  45;  Verm.  Sts.  240, 

''lands,  tenements  and  hereditaments,  294;  N.  Y.  Code  (1851)  144;  Dela.  Rev. 

and    all    rights   thereto    and    interests  Sts.  7. 

therein,''  unless    the  legislature  mani-  The  word  tenement  is  frequently  used 

festly  intend  otherwise.  So  in  IS' ew  York  for  home  or  building;  but  also,  in   a 

with  the  terms  "real  property.^'    And,  much  more  enlarged  sense,  as  signifying 

in  Missouri,  '*  real  estate,''  when  spoken  land,  or  any  corporeal  inheritance,  or 

of  in  the  statute  concerning  executions,  any  thing  of  a  permanent  nature  which 

is  declared  to  mean  lands,  tenements,  may  be  bolden.     And  where  it  was  used 

&c.;  and,  in  the  statute  relating  to  con-  in  a  statute,  providing  a  summary  reme- 

veyances,  to  include  chattels  real.     So,  dy  for  landlords  to  recover  possession; 

in  Arkansas,  in  the  statute  relating  toes-  held,  as  the  act  was  a  remedial  one,  the 

tates,  &c.    Mass.  Rev.  Sts.  60  (see  Gen.  latter    sense    of    the  word    shbuld    be 

Sts.),  lb.  418;  Missou.  Sts.  124,  262;  adopted.    Sacket  v.  Wheaton,  17  Pick. 

Ark.  Rev.  Sts.   189,  831;   N.  H.  Rev.  106. 
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law  of  Maryland/  and  excepted  from  the  general  disposition  of 
personal  property  upon  the  death  of  the  owner.  And  the  prin- 
ciple d.-p^M^B  to  title  deedSfifl)  which  Lord  Coke  calls  "the  sin- 
ews of  the  inheritance;"  the  chests  and  boxes  containing  them; 
and  to  the  keys  of  a  house — all  of  which  undoubtedly  pass  with 
the  land  to  which  they  pertain.  So  also,  in  England,  to  family 
pictures.* 

^4.  Lands^  tenements  and  hereditaments^  have  been  held  to 
include  a  reversion  expectant  upon  a  life-estate,  and  also  equitar 
ble  estates.  So  an  insolvent  debtor's  assignment  of  "  all  his 
lands,  and  tenements,  and  hereditaments,''  will  pass  all  his  real 
estate^  Water  is  neither  land  nor  a  tenement;  and  is  not  de- 
mandable  in  a  suit,  except  as  so  many  acres  of  land  covered  with 
'  water.  It  is  a  movable,  wandering  thing,  and  must  of  necessity 
continue  common  by  the  law  of  nature.  The  air  which  hovers 
over  one's  land,  and  the  light  which  shines  upon  it,  are  as  much 
land  as  water  is.^ 

§  5.  It  will  be  seen  hereafter,  that  a  subject  of  ownership, 
though  in  its  nature  rea7,  may  be  owned  in  such  a  way  as  to 
constitute  a  c/iattel  interest,  or  personal  estate.  Thus  an  estate 
for  years  in  land  is  personal  property;  so  is  every  other 
estate,  less  than  freehold.  The  terms  real  estate  and  per- 
sonal estate,  therefore,  denote  sometimes  the  nature  of  the  pro- 
pertj/t  and  sometimes  the  particular  interest  in  tfiat  property. 
The  former  is  the  popular,  and  the  latter  the  technical  use  of 
those  expressions.  In  conformity  with  the  latter,  things  real  are 
said  to  be  "  permanent  as  to  place,  and  perpetual  as  to  dura- 
tion.^   The  real  estate  required  to  gain  a  settlement  has  been 

*  Anthon's  Shep.  428.  Deene,  7  Bro.  P.  C.  607,  218;  2  B.  and  P. 

*  Liford'sCase,  11  Co.  60— an  interest-    247;  Doe  r,  Allen,  8  T.  R.  602;  Pingreo 
ingaDd  valnable  case.   See  Oolc^ave  9.    v.  Comstock,  18  Pick.  46. 

Diu  Santos,   2  B.  &  G.  76;  House  v.  '*  Mitehell  v.  Waiiier,  6  Conn.  497; 

HoQie.  10  Paige,  162.  Go.  Litt.  4  a. 

'  Cook r. Hammond,  4  Mas. 488;  Dnn-  *  1  Swift,  73. 
Jap  p.  Gibbs,  4  Yerg.  94.     See  Moore  «. 

(a)  It  will  be  seen  hereafter  (see  ch.  tenant  for  life  and  the  owner  in  fee,  or 

A),  th^t  important  questions  may  arise  feoffee  and  cestui  que  vte— in  regard  to 

betirtien   parties   holding  distinct  inte-  possessionof  the  title  deeds, 
rests  in  the  same  land — aS;  for  instance. 
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held  to  mean  a  freehold  interest,  either  rightful  or  wrongful.* 
Xam2  includes  not  only  the  ground  or  soil,  but  everything  at- 
tached to  it  above  or  below,  whether  by  the  course  of  nature, 
as  trees,  herbage,  stones,  mines  and  water,  or  by  the  hand  of 
man,  as  hou8es.^(a)  The  legal  maxim  is,  *'  cujus  est  solum,  ejus 
e^  usque  ad  ccBlum"(b) 

§  6.  The  rule  above  mentioned  is  well  settled  as  a  general  prin- 
ciple of  law;  subject,  however,  to  many  qualifications  or  excep- 
tions, which  require  to  be  distinctly  considered.  We  propose, 
accordingly,  to  state  the  various  cases  in  which  movable  things, 
connected  with  or  attached  to  land,  are  subject  to  a  pecmliar 
ownership;  and  the  respective  rules  of  law  applicable  to  those 
cases. 

§  6  a.  It  was  anciently  held,  that  there  could  be  no  freehold 
estate  in  the  chamber  of  a  house,  because  it  must  fail  with  the 
foundation;  and,  therefore,  that  it  would  pass  without  liver}"-. 
But  it  seems  to  be   now  settled  otherwise.     Ejectment  will 

'  Gharlestownv.  Ackworth.lN.H.  62.    E.  8$  Go.  Lilt.  4  a;  Adams «.  Smitb, 
See  City,  &c.  v.  Dedham,  4  Ket.  179-80.    Bre.  221 ;  Greanleaf  v.  Francis,  18  Pick. 
•  14  H.  8,  fol.  12;  Com.  Dig.  Grant    177;  4  Y.  &  Coll.  408. 

(a)  Where  the  agents  of  the  State  are  on  the  land  this  day  conveyed  to  A, 
empowered  to  take  certain  ''  lands''  for  There  was  nothing  bnt  the  last  clause  to 
the  construction  of  a  canal,  they  have  show  which  was  the  prior  deed.  Held, 
the  authority  to  take  the  «^0Re«  contained  inasmuch  as  the  time,  person,  consid- 
therein.  Baker  v.  Johnson,  2  Hill,  842.  eration,  subject  and  purpose  of  the 
The  projection  of  a  building  over  a  piece .  two  deeds  were  different,  and,  as  they 
of  ground  purchased  will  justify  the  pur-  were  not  given  in  pursuance  of  anyjoint 
chaser  in  rescinding  the  sale.  Pope  v.  contract,  one  could  not  qualify  the  effect 
Garland,  4  T.  &  Coll.  408.  A  space  of  the  ether,  but  A  took  the  whole  laii«l 
occupied  by  the  overhanging  of  a  wall,  and  buildings,  and  B  took  nothing.  It 
over  land  belonging  to  the  plaintiff,  may  might  have  been  otherwise,  had  both 
be  recovered  by  him  in  an  action  under  deeds  been  delivered  fcimultaneously. 
the  Code  of  New  York,  to  recover  posses-  Isham  v.  Morgan .  9  Conn.  374.  Wii/iams, 
sion  of  real  i)roperty.  Sherry  v.  Freck-  J.,  dissented.  (This  case  probably  car- 
ing, 4  Dner,  452.  ries  the  principle  stated  in  the  text  to  as 

If  a  man  devises  a  lot  of  land  having  great  length  as  any  one  to  be  fouud  in 
a  building  upon  it,  the  building  will  the  books.)  See  Moore  v.  Fletcher,  4 
pass  with  the  land  without  being  named,  Shepl.  68.  Land,  upon  which  were  a  well 
even  though  other  buildings  are  named  and  pump,  was  conveyed  by  metes  and 
in  the  devise.  But  it  is  usual  to  in-  bounds,  without  mentioning  them;  and 
sert  the  clause,  "  with  all  the  buildings  the  following  words,  "  with  pump  and 
thereon."  A  man  conveys  to  A.  his  well  of  water,"  were  afterwards  inter- 
daughter,  for  the  consideration  of  love  lined.  Held,  as  the  words  did  not 
and  affection,  a  lot  of  land,  with  one-half  change  the  legal  effect  of  the  deed,  the 
of  the  buildings  thereon.  The  same  day  alteration  was  an  immaterial  one.  Brown 
he  conveys  to  B,  for  the  consideration  of  v.  Pinkham,  18  Pick.  172. 
£800,  one-half  of  the  buildings  standing        (6)   Usque  ad  orcunij  1  Washb.  R.  P.  2. 
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'sometimes  lie  for  a  house  without  any  land.  So,  where  land 
has  a  house  on  it,  occupied  by  several  tenants,  who  rent  dif- 
ferent apartments,  they  are  joint  occupants  of  the  land,  and 
nuiy  be  proceeded  against  jointly  in  an  action  of  ejectment. 
And  where  the  chamber  belongs  to  one  person,  and  the  rest 
of  the  house,  with  the  land,  to  another,  the  two  estates  are 
regarded  in  law  as  separate  but  adjoining  dwelling  houses.^ 
So,  if  a  house  contain  several  rooms,  with  an  outer  door  to 
each,  and  not  communicating  with  each  other,  they  are  held  to 
be  distinct  houses.  But  if  the  owner  lives  in  the  house,  the 
unoccupied  rooms  are  a  part  of  it.^  But  a  lease,  even  of  the 
cellar  and  lower  room  of  a  building  of  several  stories,  passes 
no  interest  in  the  land.  Upon  the  destruction  of  the  build- 
ing, the  whole  right  of  the  lessee  is  gone.  -It  would  be  so  with 
the  lease  of  a  cave? 

§  7.  A  pew  in  a  meeting  house  is  in  general  deemed  real  es- 
tate.(i.)  In  England,  the  right  to  a  pew  is  a  franchise,  depend- 
ing either  on  a  grant  from  the  ordinary,  or  (m  prescription.^ 
The  parson  has  the  freehold  of  his  church,  and  the  right  in  a 
pew  IB  a  mere  easement  annexed  to  a  particular  messuage. 
Pews  are  subject  to  the  control  of  the  church-wardens,  under 
the  Ordinary.^  In  Maine,  Michigan  and  Connecticut,^  pews 
are  declared  by  statute  to  be  real  estate.  So  in  Massachu- 
setts,^ except  in  Boston,  where  they  have  been  treated  as 
personal  property.    In  Vermont®,  a  pew  is  real  estate.    But 

*  Pearee  «.  Golden,  8  Barb.  622.   Bro.        '  Winton  v.  Cornish,    6  Ohio,   476; 
Abr.  Demand.  20;  €k>.  Litt.  48  b;  Otis    Kerr  v.  Merchants,  &c.,  8  Edw.  816. 

▼.  Smith;  9  Pick.  297;  Loring  v.  Bacon,        *  2  Black.  428;  8  Kent,  402  n. 

4  Hass.  575;  Aldrich  v.  Parsons,  6  N.        *  See  Reynolds  v.  Honkton,  2  Carr.  & 

H.  555;  Doe  v.   Bart,    1  T.  R.  701.  K.  885. 

See  Prop>ra,  &c.  v.  City,  &e.,  1  Met.        *  1  Smith's  St.  145;  Conn.  L.  482;  Price 

5S8;   GiUman   v.    Bi|d,   2   Ired.    280;  v.  Lyon,  14  Conn.  279;  Mich.  R.  S.266. 

Browning  V.  Dalesme,  8  Sandf.  18;  Gillis        *  Bates  v.    Sparrel,    10   Mass.    828; 

V.  Bailey,  1  Post.  (N.  H.)  149.  Mass.  Rey.  Stat.  413.     (See  Gen.  Sts.) 

*  Tracey  v.  Talbot,  6  Mod.  214.  '  Hodges  v.  Green,  2  Wms.  858 ;  True  v. 

MerriU,  28  Vermont,  672. 

(b)  A  salt  against  a  pew-holder  for  in  the  defendants,  in  order  to  recoyer  the 

rent,  tlie  pew  having  been  granted  to  rent;  therefore  the  plaintiffs,  in  snch  a  suit 

him  and  his  heirs  by  a  church  corpora-  in  the  (New  Jerser)  circnit,  are  entitled 

tion.  is  an  action  in  which  the  title  to  to  full  costs  if  they  preyail,  though  the 

real  estate  comes  in  question,  it  being  verdict  is  for  leas  than  $100.  Presbyterian 

neeessary  for  the  plaintiffs  to  show  title  Ch.  v.  Andruss^  1  New  Jersey,  825. 
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it  is  no  part  of  a  homestead.  In  New  Hampshire,^  pews  are 
personal  estate.  In  New  York,^  the  precise  nature  of  this  kind 
of  property  has  been  a  subject  of  frequent  discussion. 

It  is  held  to  be  such  an  interest  in  real  estate  as  comes  within 
the  Statute  of  Frauds,  though  the  contract  relate  to  a  meeting- 
house not  yet  erected.  But  a  statute,  requiring  authority  from 
the  chancellor  to  empower  a  religious  corporation  to  sell  its 
real  estate,  was  held  not  applicable  to  a  sale  of  the  pews.  In 
the  same  State,  it  has  been  held  that  a  pew-holder  has  no  interest 
in  the  soil.  The  freehold  is  in  the  trustees,  who  may  sell  the 
property,  notwithstanding  the  rights  of  pew-owners.^a)  The 
property  in  a  pew,  whether  the  owner  be  a  member  of  the 
society  or  not,  is  not  absolute,  but  qualified  and  usufructuary;  an 
exclusive  right  to  occupy  a  certain  part  of  the  meeting-house 
for  the  purpose  of  attending  public  worship,  and  no  other;  and 
is  necessarily  subject  to  the  right  in  the  parish  or  town  to 
remove,  take  down,  repair,  &c,,  unless  these  acta  be  done  wan- 
tonly. If  the  house  is  burned,  or  destroyed  by  time,  the  right 
ceases.  In  Massachusetts  and  Vermont  it  has  been  held,  that,  if 
the  taking  down  of  a  meeting-house  is  necessary,  the  parish  is 
not  bound  to  indemnify  the  pew  holders;  otherwise,  if  merely 
expedient,  {b)    A  subsequent  case  in  Massachusetts  decides,  that, 

*  N.  H.  L.  186;  Rev.  Stat.  869.  idge,  8  Hill,  26;  Heeney  v.  St.  Peters, 

*  Elder  v.  Rouse,  15  Wend.  218;  Tnis-    &c.,  2  Edw.  608;  Voorhees  v.  The  Pres- 
tees,  &c.  V.  Bigelow,   16  lb.  28.     See    byterian.  &c.,  8  Barb.  185. 

Brick,  &c..  8  Edw.  155;  Baptist,  &c.  v.  ■  Freligh  v.  Piatt,  5  Cow.  494;  Fassctt 
Witherill,  3  Paige,  802;  Shaw  v.  Bever-    v.  First  Parish,  &c.,  19  Wend.  861. 

(a)  Where  a  meeting-house  was  con-  (b)  So  in  New  York,  whenever  it  is 
veyed  to  trustees  to  be  used  for  public  necessary  or  proper,  the  trustees  may 
worthip  only,  and  the  deeds  of  pews  re-  take  down  the  old  edifice,  and  rebuild 
ferred  to  this  conveyance;  held,  a  pew»  on  the  same  spot,  or  elsewhere,  and  may 
owner  had  the  exclusive  right  to  his  pew  alter  the  form  and  shape  of  the  building, 
at  all  timeif  and  might  use  any  means  to  for  the  purpose  of  making  it  more  con- 
shut  out  others,  which  would  not  annoy  venient  and  spacious.  Voorhees  v.  The 
other  pew-owners.  Jackson  v.  Rounse*  Presbyterian,  &c.,  8  Barb.  185. 
viUe,  6  Met.  127.  Atenant  in  common  of  In  doing  this,  they  may  take  down 
a  meeting-house  may  maintain  trespass  and  remove  the  pews,  when  necessary, 
for  an  injury  to  a  pew  against  one  having  And  the  pew-holders  cannot  maintain 
no  title  either  in  the  pew  or  house,  either  trespass  or  ejectment.  lb. 
Murray  v.  Cargill,  82  Maine,  617;  Kel-  But  if  a  pew  is  destroyed  for  convent- 
logg  V.  Dickinson,  18  Vermont,  66.  A  ence  only,  or  if  the  trustees  have  been 
pew-owner  may  sustain  an  action  of  guilty  of  a  wanton  and  malicious  abuse 
trespass  ou  the  ca;;^  against  one  who  un-  of  their  power  in  destroying  it,  the  owner 
law^lly  disturbs  him  in  the  possession  may  recover  damages.  lb. 
of  his  pew.    lb. 
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if  the  parish  abandon  the  meeting  house  as  a  place  of  worship » 
though  still  fit  for  that  purpose,  but  without  proof  of  its  acting 
wantonly,  or  with  intent  to  injure  a  pew-owner,  and  erect  a  new 
one  elsewhere;  it  does  not  thereby  incur  any  liability  to  such 
pew-owner.  The  Eevised  Statutes  provide  for  compensation  to 
pew-holders,  in  such  cases,  according  to  an  appraisement,  except 
where  the  house  has  become  unfit  for  public  worship,  (a)  It 
has  been  held,  that,  where  a  parish  proceeds  legally  in  destroy- 
ing a  pew,  a  tender  of  the  value  to  the  owner  is  a  good  plea  to 
an  action  for  damages.^ 

§  8.  If  one  man  erect  buildings  upon  the  land  of  another,  volun- 
tarily and  without  any  contract,  they  become  a  part  of  the  land, 
and  the  former  has  no  right  to  remove  them.  Such  buildings 
are,  prima  facie,  part  of  the  realty.  So,  if  one  man  take  an- 
other's timber  wrougfuUy,  and  use  it  in  erecting  or  repairing 
boildings  upon  his  own  land,  it  becomes  his  property.^  And 
the  same  rule  applies,  where  the  timber  consists  of  the  materials 
of  a  building  taken  down  by  one  man  and  belonging  to  an- 
other.' But  if  A  cut  down  B's  trees,  and  make  them  into 
shingles  and  short  logs,  these  articles  belong  to  B.  So  with 
coals  made  from  another's  wood.^ 

§  8  a.  On  the  other  hand  there  are  many  cases,  where  one  man 
may  own,  as  peisonal  property,  a  building  erected  upon  the  land 
of  another.* 

'  Gay^.  Baker,  17  Mass.  438;  Howard  *  Amos  on  Fixt.  9,  n.  a. 

f.  Firet  Parish,  &c.,  7  Pick.  188;  Mass.  •  Peirce  v.  Goddard,  22  Pick.  559. 

Rer.  Stat.  205;  Fisher  v.  Glover,  4  N.  *  Betts  v.  Lee,  6  John.  848;  Chandler 

H.  180;  5  Cow.  494;  Price  v.  Methodist,  v.  Ddson,  9,  862;   Curtis  v.  Groat,  6 

kc.y  4  Ohio,  515;   Kimhall  v.  Second,  168. 

&c.,  24  Pick.  847;  Pettman  r.  Bridger,  *  RusseU  v.  Richards,  2  Fairf.  871} 

1  Phm.  816.    See  First,  &c.  v.  Spear,  Hilborne  v.  Browne,  8,  152;  Jewett  «. 

15  Pick.  144;   Second,  &c.  v.  Waring,  Partridge,  lb.  248;  Osgood  v,  Howard 

24  lb.  804;  Stat.  1841,  206;  Kellogg  v.  6  Greenl.  452. 
Dickinson,  Law  Rep.,  May.  1846,  p.  32; 
18  Venn,  266. 

(a)  By  Statute  of  1858,  959,  a  parish  have  been  made  with  the  wife  during 

may  sell   the   house,    without   taking  coverture,  the  buildings  belonged  to  her, 

down  pews,  for  the  purpose  of  building  and  could  not  be  applied  to  payment  of 

a  new  one.    (See  Gen.  Sts.)  his  debts.    Washburne  v.    Sproat,    16 

A  hnsband  erected  a  dwelling  house  Mass.  449.    See  Smith  v.  Benson,  1  Hill, 

and  joiner's  shop  npon  land  belonging  to  176 ;  Brown  v.  King,  5  Met.  178 ;  Balti- 

his  wiiSe.  and  died.     Held,  as  no  binding  more  v.  McKim,  8  Bland,  455. 

ooDtrsct,  in  regard  to  such  erection,  could  A  built  a  raU  fence  on  B's  land.    B 
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As  where  a  house  is  erected  upon  the  land  of  another  by  his 
aasent,  and  with  an  agreement  or  understanding  that  the  builder 
may  remove  it  when  he  pleases.^ 

So  where  a  son,  by  permission,  erected  a  house  upon  the  land 
of  his  father,  under  the  mutual  expectation  that  the  land  would 
be  devised  to  the  son,  but  with  no  agreement  that  the  father- 
should  own  the  house,  or  be  accountable  for  its  value;  held,  the 
house  belonged  to  the  son  as  personal  property.^ 

So  where  a  town-house  was  built  on  land  of  the  town,  under 
a  contract  with  the  builder  that  the  town  should  occupy  part  of 

^  Dame  v.  Dame,  88  N.  H.  429.  *  Wells  v.  Bannister,  4  Mass.  514. 

moved  and  kept  the  rails  without  breach  rebnt  such  an  implication  $  and  parol 

of  the  peace.    Held,  trover  did  not  lie  evidence  is  not  admissible  to  explain  or 

against  him.    Wentz  v.  Fuicher,  12  Ired.  vary  the  officer's  return.    lb. 

297v  In  trespass  quart  clatuum  /regit,  the 

A  agreed  with  B  to  convey  land  to  B,  plaintiff  complained  of  an  injury  to  the 

when  B  should  erect  a  house  thereon,  house  on  the  land,  as  well  as  to  the  land 

and  6  agreed  to  erect  such  house  and  itself}  the  trial  was  had  on  the  question 

mortgage  the  premises  to  A.    Held,  the  of  title,  and  a  verdict  found  for  the 

house  did  not  belong  to  B  till  he  received  plaintiff.     Held,  the  plaintiff  in  error 

a  deed  of  the  laud,  and  he  could  not  could  not  insist  that  the  house  was  per- 

mortgage  the  house  as  personal  property,  sonal  property,  and  that  trespass  would 

Milton  V.  Colby,  5  Met.  78.  lie  for  its  destruction.    Houghtailing  tr. 

Where  a  reversioner  erects  and  occu-  Houghtailing,  6  Barb.  879. 

pies  a  building  on  the  land  with  the  It  is  no  defence  to  a  writ  of  entry, 

assent  of  the  tenant  for  life,  and  conveys  that  the  tenant  owns  a  building  upon 

it  to  a  third  person  $  the  grantee  cannot  the  land,  erected  by  her  intestate  with 

hold    it   against   the   tenant   for    life,  the  owner's  consent;  for,  if  so.  whether 

Cooper  V.  Adams,  6  Cush.  87.  the  demandant  recover  or  not,  she  is 

A  erects  a  building  on  the  land  of  6,  entitled  to  a  reasonable  time  to  remove 

taking  a  bond  from  B  to  convey  the  it.    And  such  tenant  cannot  defend  the 

land  to  him  on  the  payment  of  a  certain  action,  on  the  ground  that  her  intestate's 

sum  within  a   certain   time.    Held,  a  conveyance  of  the  building  to  the  owner 

.mortgage  of  the  building  fVom  A  to  B  under  whom  the  demandant  claims,  by  a 

need  not  be  recorded,  as  against  A's  subsequent  conveyance,  was  ft-audulent 

creditors;  nor  was  the  building  forfeited  as  against  creditors,  whom  she  repre- 

in  sixty  days  after  breach  of  condition,  sents  as  administratrix.    She  has  sim- 

Eastman  v.  Foster,  8  Met.  19.  ply  a  power  to  sell.    BuUen  v.  Arnold, 

Although  buildings  are  erected  on  land  81   Maine,  683;   Hutchins  v.   Shaw,  6 

by  license  of  the  owner,  if  the  owner  Cush.  58. 

thereafter,  in  a  conveyance  of  the  land  After    a   mortgage   of  land,  with  a 

to  the  person  erecting  them,  call  them  dwelling  house  thereon,  to  A,  the  mort- 

his  (the  grantor's)  new  buildings,  and  gagor  removed  the  building,  used  a  part 

convey  them  as  part  of  the  estate;  such  of  the  materials,  with  others,  in  erecting 

person,  having  accepted  such  a  convey-  a  house  upon  other  land,  and  afterwards 

ance,  cannot  ostablish  a  title  to  them  as  conveyed   the   land  and   building   last 

personal  property.    Grover  «.  Howard,  named,  for  valuable  consideration,  to  B. 

81  Maine,  546.  A  brings  trover  against  B  for  the  new 

An  exception,  in  a  levy  on  real  estate,  house  and  the  materials  used  upon  it. 

of  **  buildings."  includes  by  implication  Held,  such  materials  became  a  part  of 

the  land    underneath,  and  such  other  the  freehold,  and  B  became  the  owner 

land  and  easements  as  may  be  necessary  of  them  by  the  conveyance  to  him;  and 
for  their  enjoyment,  if  there  be  nothing  .  that  the  action  would  not  lie.    Peirce  v. 

in  the  description  of  the  premises  to  Goddard,  22  Pick.  559. 
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it  at  a  certain  rent,  and  have  the  right  to  purchase  the  house  at 
an  appraised  value;  held,  the  house  belonged  to  the  builder 
as  personal  property.*  So,  in  trespass,  for  taking  and  carrying 
away  the  plaintiff's  *' small  fish-house  or  camp,"  and  burning  up 
and  destroying  his  "  wooden  camp  or  small  house,"  upon  an 
island  in  another  State;  the  evidence  showed  that  the  injury 
wa^  done  to  a  building  without  a  cellar,  about  nineteen  feet 
square,  used  by  the  plaintiff  and  his  men  as  a  dwelling,  in  the 
spring,  while  catching  salmon.  Held,  neither  the  declaration 
nor  evidence  showed  the  property  to  be  real  estate.^ 

So  a  bathing  house  was  erected  by  an  individual,  on  piles  driven 
into  the  bed  of  a  navigable  river,  below  low  water  mark,  and 
afterwards  mortgaged  by  him.  Held,  as  he  had  no  interest  in 
the  soil,  the  building  was  a  chattel,  and  no  equity  of  redemption 
remained  in  him,  liable  to  be  taken  on  execution.^  And  on  the 
other  hand  a  building  so  erected  may  be  sold  on  execution  as 
personal  property;  the  purchaser  may  legally  enter  on  the  land 

'  Ashmnn  v,  Williams,  8  Pick.  402.  *  Marcy  v,  Darliog,  8  Pick.  283. 

•  Rogers  tf.  Woodbury,  15  Pick.  166; 
Cortis  V.  Hoyt,  19  Conn.  154. 

In  an  action  of  trespass  for  an  injury  the  sale,  they  had  used  it  exclusively 

to  a  buflding,  owned  by  and  in  the  pes-  for  an  engine-house,  and  for  their  library ; 

session  of  the  plaintiff,  the  defendants  that  all  the  members  of  the  company,  at 

JQStified  the  acts  complained  of,  on  the  the  time  of  the  sale,  delivered,  each  one, 

ground  that  they  did  them  by  the  direc-  his  key  of  the  building  to  the  plaintiff; 

tion  of  A,  who  owned  the  land  on  which  that  aU  prior  members  had,  on  leaving 

the  building  stood,  subject  to  a  right  of  the  company,  left  the  building  to  their 

way  in  the  public,  the  building  consti-  successors,  making  no  claim  to  it  there- 

tunog  an  incumbrance  on  the  land  of  A;  after;  that  the  avails  of  the  sale  to  the 

sbo  that,  the  building  being  an  obstruc-  plaintiff  were  appropriated  by  the  com- 

tioa   in   the   highway,   the  defendants  pany  to  procure  for  them  another  engine 

removed  it  for  the  plaintiff,  after  he  had  house;  and  that  no  other  person  had 

been  requested  and   had  neglected  to  objected  to  the  sale,  or  made  any  claims 

remove   it;    also,    that   such   highway  to  the  avails  thereof.    Held,  such  evi- 

needed  to  be  graded  and  made,  and  the  dence  was  admissible  for  the  purpose  for 

defendants  removed  the  building  on  the  which  it  was  offered;  and,  thereupon,  it 

plaintiff's  account,  in  order  to  grade  and  was  further  held:    1.  That  the  members 

make  the  road.    The  plaintiff,  to  show  of  the  company  had  property  in  the 

that  he  was  the  owner  and  in  possession  building.    2.  That,  though  not  incorpo- 

of  the  building,  offered  in  evidence  a  rated,  they,  as  individuals,  could  hold 

deed  of  it  to  the  plaintiff,  executed  by  the  property.    8.  That  the  vote  of  the 

eertain  individuals,  as  a  conunittee  of  a  company,  with  the  assent  of  each  indi- 

fire-engine  company;    a  vote   of  such  vidual  member  in  writing,  was  binding, 

company,  signed    by  all  its  members,  and  imparted  authority  to  their  commit- 

autborizing  the  sale  and  transfer  of  the  tee.    4.  That  the  building,  under  the 

buildiBg  by  said  committee;  proof  that  circumstances  of  the  case,  was  personal 

the  company  erectcMl  the  building  with  estate,  and  might  be  transferred  with- 

their  own  fands;  that,  up  to  the  time  of  out  sale.   Curtiss  v.  Iloyt,  19  Conn.  154. 
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to  remove  it;  and  the  occupant  has  the  right  of  passing  over 
the  close  of  the  owner  of  the  land,  to  and  from  the  highway.^ 
And  such  building  will  pass  by  bill  of  sale,  and  not  with  a  deed 
of  the  lands;  nor  can  it  be  extended  upon  or  recovered  in  a  real 
action.  So  trover  will  lie  for  it  as  for  other  chattels,  and  it  may 
be  validly  attached,  like  real  estate,  without  taking  actual  pos- 
session.(a)*  So  the  owner  of  the  land  will  not  gain  a  title  to 
the  building  merely  by  neglect  on  the  part  of  the  owner  of  the 
latter  to  occupy  or  claim  it  Thus  A  erected  a  saw-mill  on  the 
land  of  B,  with  his  permission.  The  building  was  sold  to  C, 
upon  an  execution  against  A,  and  B  afterwards  sold  the  land  to 
D.  The  building  remained  vaQant  three  years,  and  D  made  no 
objection  to  its  being  on  the  land.  Held,  the  purchaser  of  the 
building  had  not  waived  his  right  to  it.^ 

Upon  the  same  principle,  where  one  in  possession  of  land, 
bona  fide  as  his  own;  has  erected  buildings  upon  it,  he  or  his 
grantee  may  remove  them  without  incurring  any  liability  to  the 
true  owner  of  the  land.* 

§  9.  There  are  other  things  connected  with  or  attached  to  land, 
and  therefore  prima  fact  t  subject  to  the  same  ownership  with  it, 
which,  by  special  acts  or  agreements,  may  be  in  point  of  title 
separated  from  the  land. 

»  Doty  r.  Gorham,  5  Pick.  487-.  "  2  Fairf.  371;  Harris  t>.  Gillingham,  6 

»  Aldrich  v.  Parsons.  6  N.  H.  666;  2    N.  H.  9;  6  Shepl.  12. 

Fairf.  871;    8  Pick.  402;    Steward  t>.        *  Wickliffe  r.  Clay,  1  Dana,  691. 

Lombe,  1   Brod.  &  B.   506;  Tapley  «. 

Smlth/5  Shepl.  12. 

Where  a  building  is  erected  upon  an-  not,  however,  afiect  the  owner  of  the 
other's  land,  with  an  agreement  that  it  building,  until  a  notice,  express  or  im- 
may  be  removed  by  the  builder;  a  plied.  It  is  doubted  whether  a  pur- 
recovery  of  the  land  in  a  real  action  by  chaser  of  the  land,  without  notice  of  the 
the  oVrner  or  his  assignee,  with  notice,  agreement ^  acquires  any  interest  in  the 
does  not  impair  this  right  to  it.  building. 

The  owner  of  the  building  may  enter  The  right  to  erect  the  buildings  and 

upon  the  land  to  remove  it,  within  a  occupy  them,  without  any  reservation  of 

reasonable  time  aft^r  notice  given  so  to  rents,  creates  a  tenancy  at  will,  which  is 

do,  without  becoming  a  trespasser;  but,  terminated  by  a  sale  of  the  property, 

if  he  delays  for  an  unreasonable  time  and  Dame  v.  Dame,  38  N.  H.  429. 

then  removes  it,  he  will  be  liable  in  tres-  (a)  One  claiming  under  a  party,  who 

pass  for  the  damage  to  the  land,  but  not  has  previously  mortgaged  such  buildinc; 

for  the  value  of  the  building.  as  a  chattel,  cannot  assert  a  title  to  xi 

If  the  owner  of  the  land  sell  it,  this  ope-  against  the  mortgagee  as  real  estate,  nor 

rates  as  a  revocation  of  the  license  to  dispute  the  mortgagor's  title.    iSmith  v. 

continue  the  building  upon  it,  which  will  Benson,  1  Hill,  176. 
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§  10.  It  is  said,  there  may  be  distinct  ownerships  in  the  minerals 
contained  in  the  same  parcel  of  land.     One  may  own  the  iron, 
another  the  lime-stone.     So  one  may  own  one  vein  of  coal,  and 
another  a  separate  yein,  if  distinguishable,  lying  beneath  or  by 
the  side   of   the    other,    within   the    same    parcel    of   land.^ 
So,  upon  severance  of  the  surface  and  the  minerals  into  sepa- 
rate tenements,  to  beheld  b}''  separate  owners;  an  arrangement 
may  effectually  be  made,  by  which  the  owner  of  the  surface  may 
take  it,  with  a  qualified  right  to  support  from  the  subjacent  strata.^ 
So  the  minerals  beneath  may  be  conveyed  distinct  from  the 
right  to  the  surface.     They  are  a  corporeal  hereditament,  and 
pass  by  apt  words  in  a  deed,  though  not  susceptible  of  livery 
of  seisin;  which,  in  Pennsylvania,  is  supplied  by  deliveiy  and 
registration  of  the  deed. 

Thus,  in  Pennsylvania,  a  conveyance  of  a  tract  of  land,  with 
"  the  full  right,  title  and  privilege  of  digging  and  taking  away 
stone  coal,  to  any  extent"  the  grantee  might  think  proper, 
from  under  an  adjoining  tract  owned  by  the  grantor,  is  a  con- 
veyance of  the  entire  ownership  of  the  coal  in  place,  beneath 
the  adjoining  tract.^ 

So,  in  mineral  lands,  the  surface,  as  adapted  to  cultivation, 
may  be  separated  from  the  right  to  dig  under  the  surface  for 
ore;  and  one  person  may  hold  one  of  these  rights,  whilst  an- 
other person  is  interested  in  the  other.* 

^  11.  In  England,  ndnes  of  gold  and  silver,  by  the  royal  pre- 
rogative, belong  to  the  crown;  which  may,  in  a  grant  of  land, 
reserve  all  mines.  But  this  gives  no  right  to  the  crown  to 
enter  in  search  of  them,  but  only,  after  they  are  opened,  to 
.  restrain  the  tenant  from  working  them,  work  them  itself,  or 
h'cense  others  to  do  it.^(a)    It  has  been  the  practice  of  the 

'  2Wuhh.R.  P.  85;  Caldwell  v.  Cope-  ■  Caldwell  v.  Fulton,  31  Penn.  475. 

land,  37  PeoD.  427.  *  Stewart  v.  Chadwick.  8  Clarke,  468. 

*  EowhoihuD.  V.  Wilson,  36  £ng.  L.  &  *  Lyddel  v.  Weston,  2  Atk.  19;  2  Inst. 

Sq.  226.  577-8;  Plow.  810, 886. 

(a)  The  prerogative   rests  upon  the  braces  no  other  classes  of  mines  than 

^and.  that  the  king  is  bound  to  defend  those  of  gold  and  silver, 

tiie  realm,  ancl  to  coin  and  furnish  the  In   the  Ccue  of  Mines   (Plowd.   810, 

earrencjr  necessary  therefor,  and  for  the  886)  it  was  held  by  a  majority  of  judges, 

uses  of  trade   and    commerce.    It  em-  Plowden   and   others  dissenting,   that 
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United  States,  in  the  sale  of  the  public  lands,  to  reserve  all 
salt  springs  and  lead  mines.  The  State  of  New  York  reserves 
to  itself  all  gold  and  silver  mines;  also^  all  mines  of  other  metals 
on  lands  of  those  who  are  not  citizens  of  the  United  States;  also, 
all  mines  of  other  metals  on  lauds  of  citizens,  if  the  ore  contains 

where  gold  or  silver  is  mixed  with  other  ral  strata;  and  if  the  surface  subsides, 

metals,  the  whole  mine  belongs  to  the  and  is  injured  by  the  removal  of  these 

crown.    Otherwise  by  statutes  (1  Wm.  strata,  although  the  operation  of  removal 

&  M.,  ch.  30;  6  lb.,  .ch.  6),  which,  how-  may  not  have  been  conducted  negligently 

ever,  allow  the  crown  to  take  the  pro-  nor  contrary  to  the  custom  of  the  country, 

ceeds  of  such  mine,  upon  paying  the  he  may  maintain  an  action  against  the 

owner  therefor.    Stones  cut  from  quar-  owner  of  the  minerals  for  the  damage 

ries  are  mineraU,  within  the  meaning  of  sustained   by   the    subsidence.     Hum- 

the  terms  coalt  or  mineraltj  in  an  act  of  phries  v.  Brogden,  1  £ng.  Law  &  £q. 

parliament.    Micklethwait  v.  Winter,  6  241.     See    Rowbotham    v.  Wilson,    86 

Eng.  L.   &  Eq.   526.      See    Gibson  v.  Eng.   Law  and  £q.  286;   Robertson  v. 

Tyson,  6  Watts,  84;  Rosse  v.  Wainman,  Haines,  87  lb.  1;  Johnson  v.  Goslett, 

14  Mees.  &  W.  859 ;  Allaway  v.  Wagstaflf,  lb.  808. 

4  H.  &  N.  807.  In  Virginia,  a  statute  (Code,  525)  pro- 

A  paint  stone,  found  in  strata  below  vides,  that  coal  mines  shall  not  be  opened 

the  surface,  distinct  from  the  ordinary  within  twenty -five  feet  of  adjoining  land, 

earth,  and  worked  by  the  ordinary  means  without  consent. 

of  mining,  will  pass  under  the  terms  A  lease  of  alum  mines  gave  the  les- 
minet  and  minerals,  Hartwell  v.  Cam-  see  the  right  to  obtain  aluta  from  Ger- 
man, 2  Stockt.,  128.  tain  coal  wastes.    A  subsequent  lease 

A  deed  may  convey  a  distinct  inheri-  of  the  coal  mines  provided,  that  nothing 

tance   in   mines,  the  fee  of  the    land  thereby  granted  shall  injure  the  rights 

remainmg   in  the  grantor.    When  not  of   the    parties   who    held    the    alum 

thus  severed,  they  will  pass  with  the  mines.    The  alum  existed  in  the  coal 

lands  without  being  expressly  mentioned  wastes.    The  coal  lessees  could  not  thor- 

in  the  deed.    lb.  oughly  work  the  coal  without  removing 

A  conveyance  of  all  ^*  mines  and  mine-  the  pillars  which  supported  the  roof;  but 

rals''  does  not  embrace  anything  in  the  this  would  render  it  impossible  to  reach 

mineral,  as  distinguished  from  the  ani-  the  alum.    Held,  the  coal  pillars  could 

mal  and  vegetable  kingdom,  nor  is  such  not  be  removed.    Earl,  &c.  v.  Hurlet,  8 

a  grant  confined  to  any  one  of  the  sub-  Eng.  L.  &  £q.  18. 

ordinate  divisions  into  which  the  mineral  Lessors  of  a  coal  vein  are  liable  as 

kingdom  is  subdivided  by  chemists.    lb.  co-trespassers  for  the  act  of  their  tenant. 

Parol  testimony  would  be  admissible  in  mining  coal  in  the  land  of  an  adjoin- 
to  ascertain  the  technical  and  proper  use  ing  owner ;  they  having  leased  the  par- 
of  this  term;  but.  not  to  show  that  the  ticular  vein  of  coal,  authorized  the  sink- 
parties  intended  any  limited  or  definite  ing  of  the  slope  by  which  it  was  reached, 
meaning.    lb.  and  contributed  to  its  expense,  believing 

Where  mines  are  reserved  from  a  con-  that  it  would  not  extend  beyond  their 

veyance,  the  owner  of  them  is  still  bound  own  line;    and  the  tenant  having,  by 

to  leave  a  reasonable  support  for  the  means  of  this  slope,  taken  out  coal  from 

surface  of  the  soil     Harris  v.  Riding,  5  the  adjoining  property,  and  paid  for  the 

Mees.  &  W.  60.    So,  when  the  surface  greater  part  of  it,  to  his  lessors,  a  certain 

of  land  belongs  to  one  man.  and  the  rent  for  each  ton  of  coal  mined  by  him. 

minerals  to  another,  no  evidence  of  title  In  such  case  the  plaintiff's  may  waive  the 

appearing  to  regulate  or  qualify  their  tort,  and  sustain  an  action  for  the  value 

rights;    the  latter  cannot   remove  the  of  the  coal,  as  so  much  money  had  and 

minerals,  without  leaving  support  sufB-  received  to  their  use.  Dundas  v.  Muhlen- 

cient  to  maintain  the  suiface  in  its  natu-  berg,  85  Penn.  851. 

ral  state.    The   owner  of  the    surface  In  the  case  of  a  coal  mine,  it  was  held 

close,  while  unincumbered  by  buildings,  that  a  lease  of  the  right  to  mine  coal 

and  in  its  natural  state,  is  entitled  to  gives  a  title  to  the  land,  and  is  not  a  mere 

have  it  supported  by  the  subjacent  mine-  license;  but  that  no  implied  covenant 
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less  than  two-thirds  in  value  of  copper,  tin,  iron  or  lead.-    But 

the  owner  of  a  gold  or  silver  mine  may  enjo^  its  produce  for 
twenty-one  years,  if  he  give  notice  of  the  discovery.^ 

§  12.   Similar  questions  arise  in  reference  to  growing  trees, 
which,  though  standing  upon  and  rooted  in  the  soil,  may  be 

MK.T.  Rev.  SUt.  281, 124;  Walk.  Ring.    N.    702;    Grubb   «.  Gunford,  4 

liatro.  43.    See  Raine  «.  Alderaon,  4  Waits,  228. 

Arises.  Tipon  the  terniB  of  a  mining  lease,  granted  by  royal  charters  to  the  several 

thtt  sufficient  coal  would  be  found  to  States;  see  1  Greenl.  Cruise  88,  n.;  8 

reimburse  the  lessees  for  the  cost  of  How.  120. 

opening  the  veins.    Lehigh,  &c.  v.  Har-  Congress  may  authorize  the  president 

IsD,  27  Penn.  429;  Harlan  v.  Lehigh,  to  lease  lead  mines  in  the    State  of 

fce.,  S5  Penn.  287.  Illinois.    United    States  v.  Gratiot,  1 

In  a  contract  relating  to  mines,  there  M'Lean,  454. 

is  an  implied  reservation  by  the  owner  In  an  action  of  trespass  brought  by 

of  a  ri^t  to  enter  and  inspect  them,  the  United  States,  a  permit  to  enter  on 

Biikesley  v.   Whieldon,    1   Hare,  176.  the  lands,  which  contained   lead  ore, 

See  Micklethwait  v.  Winter,  5  £ng.  L.  may  be  admitted  in  evidence  to  show  the 

fc^.  526.  nature  and  object  of  the  entry.    U.  S.  v. 

Where  a  mine,  reserved  or  granted,  is  Geer,  8  M'Lean,  571. 

«  encTOSched  upon ,  the  proprietor's  remedy  The  following  x>oints  have  been  decided 

is  treipass,  not  case.  Harker  v.  Rlrkbeck,  in  Maryland : 

SBarr.  1556.  A  lease    granting  the  license,  right 

In  Wisconsin,  a  party  holding  a  grant  and  privilege  of  gauging,  getting  out, 

from  the  defendant,  of  the  right  of  dig-  working  and  carrying  away  granite  stone t 

gingfor  ore,  cannot,  under  the  old  prac-  does  not  confer  the  right  of  carrying 

tioe,  maintain  an  action  of  replevin  for  away  rubble  stone.    Emery  v.  Owings,  6 

mineral  not  yet  dug,  as  the  grant  passes  Gill,  191. 

no  property  in  the  mineral,  except  after  Gravel  stone  is  a  known  article  of  com- 

tlie  digging,  and  as  incident  to  the  right  merce,  sold  by  the  cubic  foot,  and  is 

to  dig.    Gillett  r.  Treganza,  6  Wis.  843.  called    dimension   stone;    while   rubble 

Where  the  owner  of  land  brings  an  stone  is  sold  in  the  mass,  or  by  the 

sction  for  copper  ore  raised  from  under  perch.    lb. 

it.  the  presumption  of  his  title  to  the  ore  On  the  11th  June,  1840,  A  leased  to 

may  be  rebutted  by  proof  of  non-user  on  B,  and  B  to  C,  a  granite  quarry,  known 

his  part,  and  a  use  by  others.    Rowe  v.  by  the  name  of  D,  with  the  license  of  quar- 

Gren&I,  Ry .  &  M.  396.  rying  and  getting  away  stone,  for  the  term 

A  mining  concern,  erected  by  a  lease  of  six  years,  from  the  10th  of  November, 

to  several  persons,  who  work  it  jointly  following,  and  the  lessees  went  into  pos- 

is  fuati  a  partnership  in  trade,  involv-  session.    On  the  25th  of  July,  1886,  £ 

iog  the  usual    partn^ship  liability  to  and  F,  who  had  title,  leased  to  G  all 

creditors.     Fereday    v.    Wightwick,    1  their  estate  and  interest,  being  two-third 

'Taml.  250.  parts  of  all  that  lot  within  the  farm  of 

If  a  license  to  dig  minerals  docs  not  A,  called  D,  for  five  years,  which,  before 

clearly    give,    an    exclusive    right,    the  action    brought,,  came  to   B  or  0   by 

grantor,  or  his   assigns,  may  exercise  assignment,  as  to  one-half.    The  metes 

the  right  in  common  with  the  grantee,  and   bounds    in    both  leases  were    the 

Cbetham  r.  Williamson,  Eng.   Law  &  same.    In  an  action  by  A  for  the  rent 

Eq.  469;    Huntington  v.    Mountjoy,  4  due  November  1,  1841,  under  the  lease 

L^n.  147.  of  June,  1840,  it  was  held,  that  the  lease 

It  has  been  held   in  Georgia,  in  the  of  1836  was  a  grant  of  the  superficies 

case  of  the  State  v,  Canatoo,  (3  Kent,  of  the  soil,  and  did  not  pass  a  right  to 

3T8,  n.,)  that  a  grant  of  lands  by  the  quarry,  as  it  was  not  opened  at  the  date 

guvcmmeiit   passes   a  perfect    title    to  of  that  lease ;  that  this  case  was  not  one 

mines,  unless  expressly  excepted.     As  of  conflicting  leases;  the  deed  of  1836 

to  the  reservations  of  rents^  in  consid-  being  a  lease  of  the  surface  of  the  soil, 

erstion  of  mines    contained   in   lands  that  of  18i0  a  lease  or  license  to  quarry 
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the  subject  of  a  distinct  ownership.  But  if  the  limbs  of  a 
tree  overhang  ^another  man's  ground,  they  still  belong  to  the 
owner  of  the  root.  If  the  root  extends  into  the  ground  of  a 
neighboring  owner,  whether  he  is  a  tenant  in  common  of  the  tree 
with  the  planter,  or  whether  the  whole  ti'ee  belongs  to  the  lat- 

stone;  that  if  a  man  has  land,  in  part  of  and  he  is  Jnstly  entitled  to  them  nnder 
which  there  is  a  mine  open,  and  he  proper  circumstances.  Jones  v.  Jack- 
leases  the  land,  the  lessee  may  dig  the  son,  9  Gal.  237. 

mine;  as  the  mine  is  open,  and  he  leases  Where  a  place  for  deposit  for  tailings 

all  the  land,-  it  shall  he  intended  that  his  is  necessary  for  the  fair  working  of  a 

interest  is  as  general  as  his  lease;  and  mine,  the  miner  ;nay  appropriate  such 

that  a  declaration  in  a  lease,  dated  1840,  ground  as  may  be  reasonably  necessary 

that  a  quarry  *  had  been  recently,  or  a  for  this  purpose;  provided  he  does  not 

short  time  ago,  possessed  and  worked  by  interfere  with  pre-existing  rights.    His 

W,'' could  not  be  understood  as  meaning  intention,    however,  should   be  clearly 

that  the  quarry  was  opened  four  years  manifested  by  his  acts.    lb.;  6  Cal.  896. 

previously.    lb.  Mere  posting  notices  is  not  enough;  he 

Numerous  questions  have  arisen  in  the  must  claim  the  place  of  deposit  as  such, 

new  State  of  California,  with  reference  or  as  a  miner's  claim, 

to  the  gold  mines  which  constitute  so  If  he  suffers  the  tailings  to  flow  where 

important  an  element  of  its  wealth  and  they  list,  without  obstructions  to  confine 

prosperity.     See  Stoakes  v.  Barnett,  6  them  within  the  proper  limits,  it  is  con- 

Cal.  36.    The  State  of  California  is  sole  elusive  evidence  of  abandonment  unless 

owner,  by  virtue  of  its  sovereignty,  of  all  there  is  some  peculiarity  in  the  locality, 

the  gold  mines  on  public  lands  within  its  constituting  an  exception  to  the  rule, 

limits,  to  the  exclusion  of  the  United  If  no  artificial  obstructions  are  necea- 

States,  and  has  alone  the  right  to  autho-  sary,  he  is  not  required  to  create  them, 

rize  their  working,  and  to  make  regn-  The  mingling  of  the  tailings  from  dif- 

lations  respecting  them.    Hicks  v.  Bell,  ferent  claims  could  not  give  a  stranger 

3  Cal.  219.  any  right  to  the  mixed  mass. 

But  though  the  fee  of  the  land  be  in  Whether  the  tailings  are  mingled  or 
the  government,  the  owner  of  a  mining  not,  parties  are  entitled  to  them  if  they 
claim  has,  under  the  superior  title,  in  have  flowed  upon  their  own  claims.  lb. 
practical  effect,  a  vested  title  and  exclu-  A  party  mav  use  a  natural  ravine,  Sec., 
sive  right  in  the  mine,  that  will  enable  as  a  part  of  his  ditch  to  conduct  water 
him  to  protect  it  against  all  but  the  true  for  mining  purposes,  but  has  not  its  ex- 
owner,  as  if  he  had  the  fee  in  the  land,  elusive  use,  though  his  rights  acquired 
Hoff'man  v.  Stone,  7  Cal.  46;  Irwin  v.  by  his  appropriation  are  not  to  be  inter- 
Phillips.  6  Cal.  140  See  Fitzgerald  v,  fered  with.  Hoff'man  v.  Stone,  7  Cal.  46. 
Urton,  5  Cal.  308.  The  actual  abandonment  of  a  mining 

It  is  held  that  an  injunction  may  be  dam  and  ditch  for  a  year,  with  the  intent 

granted  against  one  who  is  removing  gold  to  return,  is  n<f  abandonment  in  law. 

quartz.  &c  ,  and  is  not  based  upon  the  Partridge  v.  McKinney,  10  Cal.  181. 

incapacity  of  the  party  to  respond  in  dam  -  The  court  told  the  jury,  that  leaving  a 

ages,  but  upon  the  nature  of  the  injury,  mining  claim,  with  the   intent  not  to 

affecting  the  substance  of  the  freehold,  letum,  was  an  abandonment,  whether 

and  incapable  of  accurate  estimation,  the  absence  was  for  a  minute  or  for  a 

Merced.  &c.  v.  Fremont,  7  Cal.  317.  year;  but  that  if  there  was  an  intent  to 

In  disputes  growing  out  of  mining  return,  the  party  might  return  within 

claims  and  ditches,  where  neither  party  five  years,  unless  there  was  some  rule, 

owns  the  land;  in  the  absence  of  special  usage  or  custom  among  the  miners  so 

negligence  in  the  use  of  the  prior  loca-  notorious  as  to  raise  a  presumption  of  an 

tion,  the  subsequent  party  cannot  com-  intent  to  abandon,  as  the  intent  alone 

plain  of  a  continuance  of  the  prior  use.  should  govern.    Held,  the  question  was 

Tenney  v.  Ditch  Co.,  7  Cal.  835  fairly  left  to  the  jury. 

Pay 'dirt  f  and  the  tailings  of  a  miner,  That  one    tenant  in  common   quits, 

are  certainly  the  production  of  his  labor,  leaving  his  co-tenants  in  possession,  raises 


BEAL  PEOPERTT  IN  GENERAL.  15 

ter,  is  a  poiut  somewhat  doubtful.  It  has  been  decided,  that, 
though  both  the  roots  and  branches  of  a  tree  extend  to  the  land 
of  an  adjoining  owner,  the  whole  tree,  with  all  its  fruits,  be- 
longs to  the  owner  of  the  land  upon  which  it  stands.^  But  a 
tree,  standing  directly  upon  the  line  between  adjoining  own- 
ers, belongs  to  both  alike;  and  either  may  maintain  trespass 
against  the  other  for  cutting  and  destroying  it.^ 

§  13.  It  is  said  that  a  grant  or  devise  of  an  interest  in  growing 
iBGod  is  (that  of)  an  interest  in  the  soil  itself,  though  it  is  other- 
vise  with  a  grant  or  reser^'^ation  of  trees?  {a)    But  where  A 

*  1  Swift,  104;  Waterman  «.  Loper,  1  "Wright   v.   Barrett,    18    Pick.  44; 

Lord  Raj,  787;    Masters  v.  PoHie,  2  Liford's  Case^  11  Co.  50.     See    Com. 

RoUe's  Rep.  141;  Holder  o.  Goates.  1  DIg:.  BienBGr.  2;  See  Nettleton  v.  Sikes, 

Moo.  &  H.  112;  Lyman  v.  Hale,   11  8  Met.  84;  See  Smith  v.  Suvman,  9  B. 

Conn.  177;  See  Bank  v.  Crary,  1  Barh.  &c.  561 ;  Olmstead  v.  Niles,  7  N.  H.  622: 

512.  Briggs  V.  Richardson,  4  Allen,  871. 

«  Griffin  u.  Bixby.  12  N.  H.  454. 

zio  presumption  of  abandonment,  as  their        In  ejectment  to  recover  an  nndivided 

possession  is  his  also.  interest  in  a  mining  claim,  only  the  per 

Nor  does  his  refusal  to  pay  his  part  of  son  who  interferes  with  the  plaintiff's 

the  expenses  or  assessments.  interest  need  be  made  defendant;  the 

There  must  be  a  clear  intent  to  aban-  other  joint  tenants,  against  whom  no 

don,  or  some  snit  on  the  part  of  the  co-  relief  is  sought,  need  not  be   joined, 

tenants  to  enforce  a  forfeiture.  Waring  v.  Crow,  11  Gal.  866. 

If  there  has  been  no  abandonment  or        The  purchaser  of  a  mining  claim  ac- 

foTfeitnre.  the  silence  of  the  co-tenants,  quires  what  title  the  vendor  had  at  the 

or  their    acquiescence    in    a    sale    of  moment  of  sale. 

this  interest,  cannot  confer  title  on  the        The  lessor  of  a  coal  mine,  in  Pennsyl- 
Tendee.  vania,  is  not  liable  for  injuries  to  a  house 
These  rules  of  property  are  part  of  the  on  the  surface,  occasioned  by  the  work- 
law  of  the  land,  and  are  not  to  be  affected  ing  of  the  mine  by  his  tenant.    Offeman 
bf  any  mere  local  customs.    Waring  v,  v.  Starr,  8  Barr,  894. 
Croir.  11  Cal.  360.  And  where  the  owner  of  a  mine  de- 
The  right  to  a  mining  claim  vests  by  a  mised  the  right  to  mine,  at  a  rent  paya- 
tsk ing  in  accordance  with  the  local  rules,  ble  on    each    ton  of  coal    taken    out, 
and  the  failure  to  comply  with  Any  one  reserving  the  right  to  view  and  examine 
of  the  rules  does  not  divest  it.    McGar-  the  mine,  and  to  re-enter  on  non-pay- 
rirj  9.  Byington,  12  Cal.  426.  ment,  neglect,  &c. ;  held,  he  was  a  land- 
,  It  U  doubted  whether  mining  claims  lord,  and  thus  not  liable.   lb. 
mnst  be  recorded.     See  Partridge  v.  Mc- 

Emney,  10  Cal.;  lb.,  18  Cal.  158.  Where  one  in  adverse  possession  severs 

As   to    the    working    of  mines;    see  a  tree  or  other  thing  from  the  land,  it 

Packer  r.  Heaton,  9  Cal.  568;  O'Keiffe  becomes    his.      Branch  v,  Morrison,  6 

r.  Cnonioghara,  lb.  589.  Jones,  16. 

IToti'ce  of  claim  oi  a  vein,  customarily        (a)  A  conveyance  of  growing  trees  is 

posted,  if  substantially  identifying  it,  not  within  the  recording  act  of  New 

wed  not  notice  all  the  bends,    Johnson  York,  and,  though  not  recorded,  is  valid 

r.  Parks,  10  Cal.  446.  against  a  subsequent  purchase  of  the 

The  assignee  of  an  equitable  title  or  land  without  notice.    Warren  t?.  Leland, 

claim  to  niiniD^   rights   stands  in  the  2  Barb.  613.    And  where  land  is  so  con- 

pface  of  his  assignor,  and  possession  by  veyed  without  any  reservation  of  the 

ffcc  assignor  raises  no  warranty  of  own-  growing  trees,  the  owner  of  the  trees 

crriiip.    Clark  r.  McElvy,  11  Cal.  154. 
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conveyed  to  B  a  lot  of  land  in  fee,  and  B,  on  the  same  day, 
reconveyed  to  A,  his  heirs  and  assigns,  all  the  trees  and  timber 
standing  and  growing  upon  said  land,  forever,  with  free  liberty 
to  cut  and  fell  said  trees  and  timber,  at  all  times,  at  their  plea- 
sure, forever;  held,  A  retained  an  inheritance  in  the  trees  and 
timber,  with  an  exclusive  interest  in  the  soil,  so  far  as  it  might 
be  necessary  for  the  support  and  nourishment  of  the  trees.^ 
And  though  it  was  anciently  held  that  trees,  like  the  chamber 
of  a  house,  could  not  be  the  subject  of  a  freehold  estate,'  it  has 
since  been  settled,  that  trees  reserved  from  a  conveyance  for  life 
are  not  personal  estate,  but  real,  and  will  therefore  pass,  without 
being  named,  with  a  subsequent  grant  of  the  reversion,  notwith- 
standing such  grant  expressly  refers  to  the  reversion  of  that 
which  was  previously  leased.^ 

^  14.  From  what  has  been  said,  it  may  be  seen  that  growing 
trees,  though  they  may  be  disannexed  from  the  soil  by  some  act 
of  the  owner,  are  still,  independent  of  any  such  act,  a  part  of 
the  soil,  and  owned  accordingly.  The  same  rule  seems,  in  gen- 
eral, applicable  to  other  vegetable  productions.  Prima  facie 
they  belong  to  the  soil,  and  pass  by  a  conveyance  thereof, 
though,  it  is  said,  not  under  a  judicial  sale ;  but  may  be  separ 
rated  from  it  by  some  special  transfer,  (a) 

*  Clap  V.  Draper,  4  Mass.  266;  Reho-        '  Pro.  Abr.  Demaridj  20. 
both  V.  Hunt,  1  Pick.  224;  Howard  i».        ■  Liford's  Case,  11  Co.  47. 
Lincoln,  1  Shepl.  122.    See  Knotts  v. 
Hydrick,  12  Rich.  841. 

may  maintain  replevin  In  the  cept^  against  a  crop  shaU  not  be  levied  upon  while 

him.    lb.  growing,  excepting  corn,  after  the  first 

(a)  '^  By  contract,  custom  or  special  of  October.    In  Alabama,  not  till  gath- 

rules  of  law."     Calhoun  v.  Curtis,  4  ered.    In  Michigan  there  may  be  a  levy, 

Met.  415.    See  Foote  v.  Coivin,  3  John,  but  no  sale.    And  the  creditor  retains  a 

222;  Bank,  &c.  v.  Wise,  8  Watts,  894;  lien  thirty  days  after  the  crop  is  ripe  or 

Com.  Dig.   BieM  H.  8.    Growing  fruit  severed.    In  Mississippi,  an  unripe  crop 

trees  have  been  called,  perhaps  some-  is  not  subject  to  execution,  nor  docs  the 

what  inaccurately,  fixtures.    Mitchell  v.  lien  of  a  judgment  attach  to  it.    In  Ten- 

Billingsley,    17  Ala.   391.    As    to    the  nessee,  a  crop  shall  not  be  seized  before 

ownership  of  bees,  which  take  up  their  the  15th  of  November,  except  for  rent, 

abode  in  a  tree ;  see  Goff  v.  Kilts,  15  where  the  tenant  has  absconded  and  left 

Wend.  550.    Mere  finding  a  tree  on  an-  the  country.    In  Kentucky  and  Greorgia. 

other's  land,  which  contains  a  swarm  of  the  growing  crop  will  pass  with  the  land^ 

bees,  and  marking  it,  does  not  give  the  where  the  latter  is  sold  on  execution, 

finder  a  title   to   the    bees.     Gillet  v.  Ky.  Rev.  L.  657;  Alabama  L.  819;  Tenn. 

Mason,  7  John.  16.  Stat.   1833,   ch.  20.    See  Craddock  v. 

Butj  by  express  statutes,  in  Kentucky,  Reddlesbarger,  2  Dana,  206)  Parham  v. 


SEAL  PBOPEBTY  IN  GENERAL.  17 

It  is  to  be  observed,  however,  that  corn,  a  crop  of  potatoes, 
or  any  other  product  of  the  soil,  raised  annually  by  labor  and 
cultivation,  when  ripe,  is  personal  estate,  may  in  general  be 
seized  or  sold  on  execution  as  such,  and,  upon  the  owner's  death, 
passes  to  his  executor.^ 

§  15.  In  this  connection,  may  properly  be  consid(gred  the  sub- 
ject of  emblements.  Emblements — from  the  French  word  em- 
bleer,  {a)  to  sow — ^are  tlie  crops  growing  upon  land.  The  word, 
however,  is  generally  used,  in  law,  to  denote  crops  which  are 
claimed  by  some  person  other  than  the  general  owner  of  the 
land,  as  incident  to  a  particular  estate  therein.  It  is  said,  the 
doctrine  of  emblements  is  "founded  on  the  clearest  equity  and  the 

'  Planten.  &e.  v.  Walker,  8  Sm.  &  M.  Bignold.  2  Dea.  &  Gh.  898$  Debow  v. 

409;  Coombs  v.  Jordan,  8  Bland,  812;  Titns,  6  Halat.  128;  Sanisbnry  v.  Mat- 

Caaiily  t.  Rhodes,  12  Ohio,  88;  Penhal-  thews,  4  M.  &  W.  848;  Staimbangh  v. 

lovT.  Dwi^t,  7  Mass.  84.    See  Clay,  Yates,  2  Rawle,  161;  Oland^s  Case,  6 

SSI;  Bradshaw  r.  Ellis,  2  Dev.  &  B.  28;  Rep.  116  a. 

Thompson,  2  J.  J.  Mar.  159;  Mich.  St.  Aastin  v.  Sawyer,  9  Cow.  89.    Bat  see 

1810,  224;  Planters,  &c.  v.  Tfalker,  8  Heermanoe  v.  Yernoy,  6  John.  6;  Gib- 

Sm.  &  M.  409;    Miss.    St.  1804,   29;  bons  v.  Dillingham,  6  Eng.  9. 

Thompson  9.  Craignyle,  4  B.  Monr.  892;        Devise  of  lands  in  fee,  with  all  the 

Pitts  V.  Hendrix ,  6  Geo.  452.  crops  thereon ,  whether  gathered  or  grow* 

It  has  been  held  in  England,  that,  if  a  ing  at  the  testator's  death.    Held,  this 

crop  is  mature— as,  for  instance,  a  crop  inclnded  not  only  the  crops  of  the  year 

of  potatoes — the  sale  of  it  in  the  ground,  in  which  he  died,  but  those  of  the  pre- 

to  be  gathered  immediately,  is  not  with-  ceding  year,  remaining  on  the  land,  and 

in  the  Statute  of  Frauds;  that  the  ground  those  brought  there  from  other  lands,  to 

is  a  flMr«  wareAowc,  till  thecropcan.be  be    stored.    Gamagy  v.  Woodcock,    2 

removed.    It  would  be  otherwise,  if  the  Munf.  284.     A  deed  of  land  will  pass 

potatoes  were  still  growing.    Parker  v.  the  grain  growing  thereon,  although  the 

Suinland,  HE.  362;  Warwick  v.  Bruce,  grantor  subsequently  takes  charge  of  the 

2  M.  &  S.  205;  Evans  v.  Roberts,  5  B.  &  crop  and  of  the  fences  enclosing  it,  with- 

C.  829.  out  objection  ftom  the  grantee.   Wilkint 

It  is  remarked  by  Mr.  Chief  Justice  v.  Washbinder,  7  Watts,    878.     If  a 

Stvige,  of  New  York,  that  the  English  lessor  reserves   the  growing  crop  and 

cases  on  this  subject  seem  not  quite  con-  afterwards  conveys  the  land,  not  men- 

sirteot;  and,  in  the  later  decisions,  the  tioning  the  crop,  it  belongs  to  the  pur- 

&et  that  the  corn  or  potatoes  were  still  chaser.  Bnrn8ide9.Weightman,9Watts, 

growing  has  been  held  to  make  no  differ-  46     Lease  of  land,  reserving  for  rent  a 

eoce.    Anstlii  v.    Sawyer,  9  Cow.  42;  proportion  of  the  crops.    AVliile  these 

Carrington  v.  Rootn^  2  Mees.  &  W.  248;  were  growing,  the  lessor  conveyed  the 

Jones  V,  Flint,  5  Per.  &  Dav.  594;  10  land  without   reservation.     Held,    the 

Ad.  &  £11. 7d8 ;  Northern  v.  Slate,  1  Car-  deed  passed  the  rent,  and  the  tenant  was 

ter,  183.  bound  to  attorn;  but  the  grantor  could 

If  the  owner  of  the  land  sell  the  crop  not  maintain  trespass  against  the  grantor 

upon  it  by  a  parol  contract,  and  after-  for  entering  and  taking  the  crops.    Gib- 

irsrds  convey  the  land  to  another  pur-  bons  v  Dillingham,  5  Eng.  9. 

cbsser,  the  crop  does  not  pa^s  to  the        (a)  Emblavence  de  bled.    1  Washb 

latter.    Bnt  a  parol  reservation  of  such  Real  Prop.  101. 

crop  to  the    grantor    himself  is  void. 
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soundest  policy,  and  ought  to  receive  a  liberal  encouragement* 
Where  a  person  is  in  possession  of  land,  under  a  title  that 
may  be  determined  by  an  uncertain  event,  not  within  his  control, 
it  is  essential  to  the  interests  of  agriculture  that  such  a  determi- 
tion  of  his  lease  shall  not  prevent  him  from  reaping  what  he  has 
sown.^ 

§  16.  Emblements  include  only  such  vegetables  as  yield  an 
anqual  profit,  and  are  rafsed  by  annual  expense  and  labor,  or 
**  great  manurance  and  industry  " — such  as  grain,  but  not  trees, 
nor  fruits,  clover,  grass,  Ac,  though  annual,  because  they  are 
spontaneous.  And  even  though  grass  be  improved  by  labor,  as 
by  trenching  or  sowing  hay-seed,  it  is  not  a  subject  of  emble- 
ments.^  (a)  The  right  of  emblements  does  not  apply  to  a  crop, 
which  ordinarily  does  not  pay  the  labor  of  producing  it  within 
the  year  in  which  such  labor  is  expended,  as,  for  instance,  a 
second  crop  of  clover,  although  the  first  crop,  taken  at  the  end 
of  the  term,  did  not  repay  the  expense  of  cultivation.* 

^  17.  Where  a  tenant  for  life  dies  before  harvest  time,  his  exec- 
utors shall  have  the  crops  then  growing,  as  a  return  for  his  labor 
and  expense  in  tilling  the  ground  ;  and.  If  sold  after  his  death, 
they  shall  have  the  proceeds,  deducting  only  the  expenses  of 
sale.^    Where  the  estate  is  terminated  in  any  other  way  than  by 

'  Stewart  v.  Doughty,  9  John.  112.  6  Gill  &  J.  188;  Eittredge  v.  Woods,  8 

'  fiittenger  v.  Baker,  6  Gas.  66.  N.  H.  504;  2  Dana,  206;  Ladd  v.  Abel, 

'  Go.  Litt.  55  b,  and  n.  2;  Gom.  Dig.  18  Gonn.  518. 

Bient  G.  1 ;  Lathamo.  At  wood,  Gro.  Gar.  *  Grayes  v.  Weld,  5  B.  &  Ad.  105. 

515;   1  Rolle,  Abr.  728;   Grantham  v.  *  1  Gruise,  80;  Hunt  v.  Watkins,   1 

Hawley,  Hob.  182;  Evans  v.  Inglehart,  Humph.  498. 

(a)  Otherwise  with  Aop«,  though  grow-  Where  A  demised  to  B  his  farm  for 
ing  on  ancient  roots;  and  the  artificial  999  years,  B,  in  consideration  thereof, 
grasses/ as  c^«r,  satn(/bin,  &c.  covenanting  to  furnish  A  with  ''one- 
Growing  grass  cannot  be  taken  as  half  of  all  the  produce  of  the  farm ;" 
chattels  on  execution,  even  though  the  and  B  cut,  carried  off  and  sold  wood  and 
defendant  turns  out  the  grass  to  the  timber:  in  an  action  brought  by  A  against 
sheriff*.  But  there  may  be  a  legal  sever-  B  for  one-half  of  the  avails  of  such 
ance  of  trees  or  grass  from  the  land,  wood  and  timber,  held,  the  expression 
without  an  actual  severance;  as  where  "  yearly  produce,"  as  used  in  this  cove- 
the  owner  sells  and  conveys  them  in  nant,  did  not  comprehend  the  wood  and 
writing,  and  where  he  conveys  the  lands,  timber  of  the  farm,  but  only  such  crops 
reserving  the  trees  and.  grass.  A  mort-  as  are  annually  gathered.  Ladd  v.  Abel, 
gage  of  i^ch  trees  or  grass  will  not  work  18  Gonn.  518.  Emblements  in  case  of 
a  severance,  until  the  mortgage  becomes  rack  rent  are  regulated  by  Stat.  14  and 
absolute.  Bank,  Sic.  v.  Grary,  1  Barb.  542.  15.  Yict.  c.  25,  s.  1. 
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his  death,  either  by  act  of  God  or  act  of  law,  the  tenant  himself 
has  the  emblements.  But  not  if  he  terminates  it  by  his  own. 
act*  Thus,  where  one  is  tenant  pour  autre  vie,  and  the  cestui 
que  vie  dies  before  harvest,  the  former  shall  have  emblements. 
So  if  an  estate  be  made  to  husband  and  wife  during  coverture, 
(which  is  a  life-estate,)  and  they  are  afterwards  divorced  caiiaa 
prmcotUractus,  he  shall  have  emblements  ;.  because  the  divorce, 
although /ounded  on  the  application  x)f  a  party,  is  itself  the  act 
of  law.  (a) 

But  if  a  woman,  tenant  during  widowhood,  marries  again;  or 
if  a  tenant  forfeits  by  breach  of  condition;  they  have  no  emble- 
ments, because  the  estate  is  determined  by  their  own  act.^    So, 
where  a  parson  terminates  his  estate  by  his  voluntary  resigna- 
tion, he  has  no  emblements.^    But  if  a  parson,  having  sowed  the 
parsonage  land,  sells  the  growing  crop,  and  then  dissolves  his 
connection  with  the  church,  and  leaves  the  land  before  harvest; 
the  purchaser  cannot  maintain  trover  against  one  who  carries 
away  the  crop,  although  the  officers  of  the  church  disclaim  all 
title  to  it* 

18.  The  right  to  emblements  being  founded  upon  the  supposi- 
tion of  labor  and  expense  incurred  by  the  tenant,  they  are  not 
allowed  where  this  reason  is  wanting.^  Thus,  if  A  sows  com, 
and  then  conveys  the  land  to  B,  remainder  to  C;  upon  B's  death 
before  harvest,  C  takes  the  crop.^  So  where  the  tenant  dies 
before  sowing,  though  after  having  prepared  the  ground  for 
seed,  emblements  are  not  allowed.^    Hence  an  agreement,  to 

*  1  Gniiae,  80;  Debow  v.  Colfax,  6        *  Bebow  v.  Colfax,  6  Halst.  128. 
Hals.  128;  3  N.  H.  604.  *  Haslett  v.  Glen,  7  Har.  &  J.  17; 

*  Co.  Litu  55,  b.;  Com.  Dig.  Btem  O.  Thompson  v,  Thompson,  6  Mumf.  518. 
2;  Hawkins  r.  Skegg,  10  Humph.  81;        *  Hob.  188. 

Dans  V.  Ejton,  7  Bingh.  154.  "*  Gee  v.  Toung,  1  Hayw.  17. 

*  Bnlwer  v.  Balwer,  2  B.  &  A.  470. 

(a)  If  a  husband  lease  lands  of  the  wise  with  those  planted  by  the  hus- 
wife, and,  during  the  term,  she  obtain  a  band.  Haslett  v.  Glenn,  7  Harr.  and 
dirorce  a  vinculo,ihe  emblements  belong  J.  17. 

to  the  tenant.     Gould  v.  Webster,  1  Tyl.  .    Where  a  wife  rented  land,  and  made 

409.    Where  lands  are  conveyed  in  trust  'corn  on  it,  by  the  labor  of  slaves  which 

for  a  husband   and   wife,   during  their  were  secured  to  her  separate  use ;  held, 

Jo/at  liv^  and  the  life  of  the  snryivor,  the  com  belonged  to  the  wife,  and  was 

file  crops    growing    at    the   husband's  not   subject    to   the    husband's   debts. 

death,  which   were   planted  before  the  Young  v.  Jones,  9  Humph.  551. 

coBveyanoe;  aurvive  to  the  wife.    Other- 
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allow  a  tenant  ''for  preparing  the  ground  for  seed,  and  for  any 
other  extra  labor/'  applies  to  the  clearing,  manuring  and  plowing 
of  the  land,  and  does  not  interfere  with  his  implied  right  to 
emblements.^ 

§  19.  The  ex^cu^or  of  a  deceased  yom^  ^enan^  cannot  claim  emble- 
ments, such  tenant  having  had  no  exclusive  title  to  the  land. 
Nor  can  one  tenant  in  common  claim  them,  who,  without  leave 
or  objection  from  the  others,  occupied  the  land  exclusively,  and 
sowed  it,  partition  having  been  made  while  the  grain  was  grow- 
ing. He  is  neither  a  tenant  for  life  nor  at  will,  and  acted  with 
the  knowledge  that  the  land  was  at  any  time  subject  to  partition.' 

§  20.  At  common  law,  a  dtnm^eas  was  not  entitled  to  emble- 
ments, the  land  being  often  sown  when  she  came  into  possession 
•f  it  after  the  husband's  death.  But  by  Statute  of  Merton,  20 
Hen.  3,  ch.  2,  she  may  devise  the  growing  com;  and  if  she  does 
not,  it  passes  to  her  executors.^(a) 

§  21.  Tenant  for  years  is  not,  in  general,  entitled  to  emblements, 
whether  the  lease  is  upon  a  pecuniary  rent  or  upon  shares; 
because,  knowing  the  determination  of  his  estate,  it  is  his  own 
folly  to  sow,  where  he  knows  he  cannot  reap.(d)  This  being 
the  reason  of  the  rule,  it  is  not  applicable  where  such  estate  is 
terminated  by  an  event  previously  uncertain.  Thus,  if  the  ten- 
ant for  years  holds  under  a  tenant  for  life,  and  the  estate  termin- 
ates by  the  death  of  the  latter,  the  former  shall  have  emblements. 
So,  also,  where  one  holds  for  so  many  years,  if  A  live  so  long, 
and  A  dies  before  the  end  of  the  time,  the  former  has  emble- 

>  Stewart  v.  Doughty,  9  John.  112.        Met.  418.    See  McLaariii  v,  McCall,  8 
*  Oro.  Eliz.  61;  Calhoun  v.  Curtis,  4    Stobh.  21. 

•  1  Cruise,  180. 

(a)  In  New  Jersey,  South  Carolina,  after  assignment,  but  before  acceptance  of 
Rhode  Island,  Virginia,  Kentucky,  it  is  the  commissioners'  report,  which,  bow- 
provided,  that  widows  may  bequeath  ever,  is  subsequently  accepted,  the  widow 
their  crops.  Auth.  Shep.  266,  564;  N.  may  cut  and  carry  away  the  crops.  Par- 
C,  Rev.  St.  616;  1  Vir.  Rev.  C  171;  1  ker  v,  Parker.  17  Pick.  286. 
Ky.  Rev.  L.  576.  (b)  Upon  the  same  principle,  where 

In  Arkansas,  the  widow  may  bequeath  one  occupies  by  a  pre-emption  right,  and 

her  crop;  if  she  does  not,  it  passes  to  her  sows  the  land,  knowing  that  the  crop 

administrator.    Rev.  St.  842.  cannot  ripen  before  such  right  will  termi- 

In  Pennsylvania,  any  tenant  for  life  nate,  a  purchaser  from  government  will 

may  bequeath  them  as  personalty.    Park  hold    the    crop.     Rasor    v.   i^ualis,    4 

&  J.  467.  If,  before  assignment  of  dower  Blackf.  288. 
in  certain  land,  the  heir  sow  such  land; 
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ments.^    But  where  a  woman,  tenant  during  widowhood,  leases 
for  years  and  marries,  the  lessee  has  no  emblements.^ 

§  22.  But  where  the  tenant  terminates  the  estate  by  his  own  act 
— as  by  forfeiture  —  he  has  no  emblements.  So  where  he  sur- 
renders his  lea8e.^(a)  Thus  where  a  lessor  agreed  to  renew  the 
lease,  ''if  he  did  not  want  the  farm  for  his  own  use;"  and  before 
its  expiration  the  tenant  surrendered,  having  previously  sold 
the  growing  crops  to  a  stranger:  held,  the  landlord  was  entitled 
to  the  crop.^ 

>  Co.  Lit.  55  b,  Whitmarsh  v.  Gut-  *  HcLarin  v.  McGall,  8  Strobh.  21. 

tiiv,  10  John.  361;  Demi  v.  Bosder,  1  *  Go.  Lit.  56  b. 

IN>oD.  224;  Davis  v.  Brocklebank,  9  N.  *  Bain  v.  Glark,  10  John.  424.    See 

H.  73.  Van  YaUcenbnrgh  v.  Peyton,  2  Gilm.  44. 

*  Oiand's  Gase,  5  Go.  116. 

(a)  A  leased  a  farm  to  Bat  an  advance  526.    The  custom  is  said  to  prevail  ia 
rent,  for  a  specified  time,  giving  the  les-  New  Jersey  and  Delaware;   applying, 
Me  the  right  to  go  npon  the  premises  however,  in  all  these  States,  to  grain 
sod  harvest  and  take  away  his  crops,  sown  in  the  fall,  and  to  be  reaped  at 
after  the  determination  of  the  lease.    B  the  next  harvest.    1  U.  S.  Digest,  697; 
naderlet  to  various  persons,  some  of  Biggs  «.  Brown,  2  S.  &  R.  14;  Van 
whom  were  to  pay  a  part  of  the  crop  as  Doron  v.  Everitt,  2  South. '460;  Temple- 
real;  and  one  of  thorn  raised  a  crop  of  man  v.  Biddle,  1  Earring.  522.    If  a. 
oats,  which  were  stacked  on  the  premises  lessor  injure  the  way-going  crop,  even 
as  the  property  of  B,  after  he  had  sur-  after  the  lease  has  terminated,  and  the 
rendered  the  premises  to  A.    During  the  tenant  quit  possession,  he  is  liable  to  an 
f[^owing  spring,  A  threshed  and  sold  action  of  trespass.    Forsythe  v.  Price,  8 
lbs  oats,  aiid  B  sued  him  therefor  in  Watts,  282.    This  crop  includes  ttraw, 
trespass.    Held,    the    action   could   be  Graig  v.  Dale,  1  W.  &  S.  500;   Iddings 
maintained;  that  A  had  no  claim  for  a  «.  ^agle,  2,  22.    A  like  custom  prevaito, 
forfeiture,  and  that  his  remedy  against  and  is  enforced  by  the  courts,  in  some 
B  was  on  the  covenants  of  the  lease.  Yan  parts  of  England,  even  notwithstanding 
Yalkenburgh  v.  Peyton,  2  Gilm.  44.  a  written  contract,  in  which  such  cus- 
Itt  Pennsylvania,  a  tenant  for  years  is  torn  is  not  referred  to.    Higglesworth  v. 
by  custom  entitled  to  emblements,  un-  Dallison,  Doug  201;  Senior  v.  Armitage, 
der  the  name  of  a  toay-growing  crop*  Halst.  107.    But  see  Roberts  v.  Barber, 
But  the  custom  is  limited  to  leases  from  1  Gr.  &  Mees.  208.    See  also  Borsston 
spring  to  spring,  where  there  is  no  crop  v.  Green,  16  £.  71;  Beaty  v.  Gibbons, 
in  the  ground  at  the  commencement  of  lb.  116. 

the  leMB.    And  where  A  leased  to  B,  In  Pennsylvania,  a  lessee  of  land  en- 

for  five  years,  three  months'  notice  to  be  cumbered  with  a  prior  judgment,  under 

given  in  case  of  a  sale  during  the  term,  which  it  is  levied  and  sold,  is  entitled  to 

sad  DO  rent  to  be  paid  for  the  year,  and  the  way-going 'crop  sown  by  him  prior 

there  was  a  winter  crop  in  the  gi'ound  at  to  the  levy  and  condemnation.    Bitten- 

the  time  of  leasing,  and  the  tenant,  after  ger  v.  Baker,  6  Gas.  66  n.  (overruling 

a  ss/e  bf  the  lessor,  left  in  the  fall;  held,  Tallade  v,  James,  6  Penn.  114;  Groff  v. 

As  was  entitled  to  emblements  at  com-  Levair,  16. 179). 

iDOD  law,  notwithstanding  a  knowledge  Under  the  execution  act  of  16th  June, 

or  even  direct  notice  of  the  sale  three  1886,  sees.  105,  111  and  119,  he  becomes 

mottthg  before  leaving,  the  custom  of  a  a  tenant  at  will  of  the  sheriff's  vendee. 

vay-growiDg  crop  not  being  applicable  If  the  tenant  had  sown  his  crop  before 

to  this  case.     Stultz  «.  Dickey,  5  Bin.  he  was  notified  of  the  purchaser's  inten- 

5g9;  Bigga  V-  Brown,  2  Ser.  &  R.  14;  tion  to  determine  the  tenancy,  he  will  be 

Comfort  V,  Duncan,  1  Miles,  229.    See  entitled  to  take  it  away.  * 

Famll  r.  Gaskoin,  8  Eng.  L.  &c  Equ.  Under  an  execution  law,  a  lessee  in 
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§  23.  If  a  lessor  for  years  covenant  and  grant  to  the  lessee,  to 
carry  away  the  com  which  shall  be  growing  at  the  end  of  the 
term ;  this  is  not  a  mere  covenant,  nor  is  it  void  as  a  grant  in 
fuhtro  of  a  thing  not  in  esse;  but  passes  the  property  when  it 
comes  into  being.  ^ 

§  24.  The  question  of  emblements,  though  usually  arising  be- 
tween landlord  and  tenant,  may  also  grow  out  of  other  relations 
known  to  the  law.  Thus,  where -one  is  forcibly  dispossessed 
of  land  ;  after  recovering  it  by  a  judgment,  he  is  entitled  to  the 
crops  raised  by  the  trespasser  or  disseisor,  though  gathered,  if 
still  remaining  on  the  premises.  ^  So  if  one  in  possession  of 
land,  under  a  judgment  recovered  upon  a  writ  of  entry,  being 
sued  in  a  writ  of  right,  pending  this  suit  sow  the  land,  and  the 
demandant  recover  judgment,  and  obtain  seisin  and  possession 
before  the  crops  are  gathered  ;  the  demandant  is  entitled  to  the 
crops.  '  So  upon  a  sale  on  execution,  the  sheriff  gave  a  deed  to 
the  purchaser,  while  grain  was  growing  on  the  land.  After- 
w'ards,  a  creditor  of  the  judgment-debtor  levied  on  the  grain  and 
sold  it,  and  the  purchaser  brings  an  action  against  the  tenant  of 
the  sheriffs  grantee,  for  cutting  and  removing  the  grain.  Held, 
the  grain  passed  with  the  land,  and  the  action  could  not  be 
maintained.^  So  where  one  leases  land  which  is  subject  to  a  judg- 
ment against  him,  and  the  land  is  afterwards  sold,  the  purchaser 
will  be  entitled  to  the  growing  crop,  and  not  the  tenant.  * 

§  25.  A  mortgagee,  not  in  possession,  has  no  right  to  emble- 
ments. When  severed  by  the  mortgagor,  they  are  absolutely 
his  without  any  liability  to  account  for  them.^  But  the  lessee  of 
a  mortgagor  is  not  entitled,  as  against  the  mortgagee,  to  the  crops 
on  the  land  at  the  time  of  foreclosm*e  and  sale  ;  but  he  is  liable 

^  Grantham  v.  Hawley,  Wms.  Hobart,  ^  Bear  v.  Bitiser,  16  Penn.  175.    See 

286.  Groff  V.  Levaw,  lb.  179. 

*  Thomas  r.  Moody,  2  Fairf.  189.    See  *  SaHade  v.  James,  6  PenD.  144. 

Tyson  v.  Hollingsworth,  2  Bland,  884.  *  Toby  v.  Reed,  9  Conn.  225! 

■  King  V,  Fowler,*  14  Pick.  238. 

possession,  at  the  time  of  a  sheriff's  sale  law  of  Pennsylvania;  if  at  will,  he  haa 

of  the  premises,  is  to  be  treated  either  as  the  right  to  the  larger  emblements  or 

tenant  for  year^,  or  at  will ;  if  for  years,  way-going  crop  that  belongs  by  the  com- 

he  is  entitled  to  the  way -going   crop  mon  law  to  that  species  of  tenancy.    lb. 
under  the  general  custom  or  common 
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in  trespass  to  the  mortgagee  for  taking  them,  if  the  latter  purchase 
the  l9Qcl>  ^  So  tvhere  the  purchaser  of  mortgaged  premises,  sold 
pursuant  to  a  statute  foreclosure  in  New  York,  entered,  harvested, 
and  carried  away  the  crop  ;  in  an  action  of  trover  against  him,  by 
one  who  had  purchased  the  crop  before  the  foreclosure,  on  exe- 
cution against  the  mortgagor,  held,  the  defendant  was  entitled 
to  the  crop.  ^ 

§  26.  The  right  to  emblements  is  not  a  mere  personal  privilege, 
incapable  of  transfer ;  but,  in  this  respect,  a  crop,  even  while 
growing,  and  unripe,  seems  to  stand  on  the  same  footing  with 
any  other  property.  Thus  a  growing  crop  may,  it  seems,  be 
sold  by  a  tenant  before  the  termination  of  his  estate,  and  the 
vendee  will  have  the  right  to  enter  and  gather  it,  after  such 
termination.  An  execution  against  the  tenant  may  be  levied 
upon  the  growing  crop.  And  it  was  held  that  the  officer  might 
levy  the  execution  in  December,  making  a  declaration  to  that 
effect,  and  delay  to  sell  till  the  ensuing  August,  when  the  crop 
became  ripe ;  although  it  might  legally  be  sold  at  the  former 
period.  He  took  all  the  possession,  that  was  practicable  in  the 
case,'  (a) 

>  Lane  v.  King,  8  Wend.  684;  Crews        '  Shepard  v.  Phllbrick,  2  Denio,  174. 
9.  Pendleton,  1  Leigh,  297)  1  Penn.  76.  '  Whipple  v.  Foot.  2  John.  418. 

In  Pennsylvania,  where  a  lessee  had  for  judicial  sale,  the  annual  crops  are 

town  land  encambered  with  a  judgment  not  included  in  the  estimate.    Cassily  v, 

lien,  he  is  entitled  to  the  way-going  crop  Rhodes,  12  Ohio,  95. 

in  preference  to  the  purchaser  at  the  In  neveral  of  the  States,  in  addition  to 

riieriff's   sale.    Bittinger  v.  Baker,  29  the  enactments  already  referred  to,  the 

Peon.  66.                      .  subject  of  emblements  is  to  some  extent 

He  becomes,  by  statute,  a  tenant  at  will  regnlated  by  the  statute  law. 

to  the  sheriff's  vendee .    If  the  crop  is  in  In  Maryland,  **  the  crop  on  the  land 

the  ground,  before  the  vendee  notifies  the  of  the  deceased,  by  him  or  her  begun," 

tenant  of  his  determination  to  put  an  is  made  assets  in  the  hands  of  the  ezecu- 

end  to  the  tenancy,  or  before  levy  and  tor,  &c.    So  in  South  Carolina  and  Yir- 

condemnation,  the  tenant  will  be  entitled  ginia.    So  in  Illinois,  the  executor  is 

to  it  as  at  common  law;  being  a  lessee,  empowered   to  sell   the  growing  crop, 

io  possession  of  and  sowing  land,  which  Anth.  Shep.  428,  489,  675;  Illin.  Rev. 

poaseasion  is  determinable  on  an  uncer-  L.  642. 

tamevent  without  his  control.  The  same  provision  is  made  in  New 

He  is  either  a  tenant  for  years  or  at  York,  with  regard  to  growing  crops,  and 

will,  and  as  such  entitled  to  the  emble-  all  produce  raised  annually  by  labor  and 

ments  as  tenant  for  years,  by  the  com-  cultivation,  except    growing  grass  and 

moD  law  of  the  State,  or  the  larger  rights  fruit  not  gathered.    2  N.  T.  R.  S.  88. 

o(  one  at  wHJ.  In  Yirginia,  South  Carolina  and  Ken- 

(m)  In  Ohio,  where  lands  are  valued  tucky,  as  an  incident  ta  the  right  of  em- 
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§  27.  The  right  to  emblements  involves  the  right  of  removing 
them  from  the  land;  and  therefore  the  tenant  is  allowed  a  rea- 
sonable time  for  this  purpose,  during  which  the  reversioner  or 
remainder-man  cannot  lawfully  enter  and  occupy.^ 

§  28.  Sometimes,  where  substances  in  their  nature  movable  are 

■ 

thrown  upon  a  man's  land,  they  become  his  property,  as  part  of 
the  land. 

Thus  eeorweed^  thrown  upon  the  sea-shore,  belongs  to  the 
owner  of  the  shore,  because  it  increases,  not  suddenly  but 
gradually;  is  useful  as  manure  and  a  protection  to  the  bank; 
and  is  also  some  compensation  for  the  encroachments  of  the  sea 
upon  the  land.^  The  same  is  true  with  regard  to  lareck,  as 
against  all  the  world  but  the  former  owner.^  .  So  where  wood 
and  timber  floats  in  the  water  covering  a  man's  land,  he  has  the 
exclusive  right  to  seize  it,  and  retain  it  till  claimed  by  the  owner 

*  Bevans  v.  Briicoe,  4  Harr.  &  J.  189.  yon  v.  Kichols,  1  R.  1. 106;  See  9  Conn. 

*  Phillips   V.    Rhodes,    7  Met.    828;  88;  Parsons  o.  Smith,  6  Allen,  578. 
Bmans  v.  TarnbuU.  2  John.  818;  1  U.  *  Barker  v.  Bates,  18  Pick.  265. 
S.  Dig.  141;  N.H.  Rev.  St.  287-8;  Ken- 

blements,  the  slaves  of  a  person  deceased,  was  to  have  the  nse  and  occupation  of 

though  held  by  him  only  for  life,  shall  the  wife^s  land  and  the  proceeds  of  the 

be  continued  on  the  land  fVom  March  Ist  real  and    personal  estate  during  their 

to  December  1st;  and,  in  Virginia  and  joint  lives,  and  in  case  of  her  death, 

Kentucky,  as  a  compensation  for  their  living  the  husband,  leaving  issue,  the 

services,  the  executor  or  administrator  property  to  be  divided,  according  to  law, 

■hall  deliver  to  the  reversioner  or  re-  between  the  husband  and  issue,  the  legal 

mahider-man   three   barrels  of  Indian  title  to  remain,  in  the  mean  time,  in  her 

corn  for  every  slave.    In  all  the  three  trustee.    The  wife  died    in   February. 

States  above  named,  a  crop  does  not  leaving  a  daughter,  her  only  issue,  and 

pass  as  emblements,  if  the  tenant  die  the  husband,  in  July  of  the  same  year, 

between  December  1st  and  the  1st  of  having  devised  and  bequeathed  to  the 

March  following,  or  if  not  gathered  be-  daughter  all  the  property  of  which  his 

fore  the  former  period.    In  Ohio  there  wife  was  possessed  at  the  time  of  the 

are  no  emblements,  unless  he  die  between  marriage,  and  directing  that  she  should 

March  1st  and  December  1st  following,  be  suitably  maintained  out  of  the  pro- 

Anth.    Shep.  489,  675,  658-4;    Walk,  ceeds.    In  the  spring  of  that  year,  the 

Intro.  277;  Green  o.  Gartright,  Wright,  husband  planted  a  crop  with  his  own 

788.    See  Yir.  Code,  578.  slaves  and  those  of  the  trust   estate. 

This  must  be  the  meaning  of  the  Ian-  Held,  under  the  statute  of  South  Garo- 

guage,  'Mf  the  tenant  die  between,  the  lina,  (5  Gooper,  111,  §  28,)  the  executor 

Srst  of  March  and  the  last  of  December,  was  entitled  to  the  crop  severed  before 

they  go  to  the  personal  representatives ;  the  last  day  of  December  of  the  year  of 

otherwise  to  the  real."    bee  Sholton  v.  the  testator's  death,  charged  with  the 

Shelton,    1   Wash.    58;    Thompson   «.  maintenance  and  education  of  the  daugh- 

Thompson,  6  Mumf.  514.  ter,  and  the  hire  of  her  slaves.    Gage  v. 

By  a  marriage  settlement,  the  husband  Rogers,  1  Strobh.  £q.  870r 
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in  reasonable  time.^(a)  But  the  lessor  of  a  farm,  lying  npon 
the  bank  of  a  river,  cannot  bring  replevin  for  driftwood  taken 
fit)m  the  river  and  piled  up  on  the  farm  by  the  lessee,  as  he  has 
no  property  in  such  wood,  unless  there  be  some  provision  in  the 
lease  giving  him  a  right  to  if 

§  29.  It  has  been  held,  that  dung  in  a  heap  is  personal  property; 
but,  when  spread,  becomes  part  of  the  land,  because  it  caxmot 
well  be  gathered  without  gathering  part  of  the  soil  also.^  A 
case  in  New  Hampshire  decides  that  manure,  made  in  the  ordi- 
Daiy  course  on  the  land,  passes  by  a  conveyance  of  the  land, 
unless  expressly  reserved — whether  lying  in  a  field,  yard,  in 
heaps  at  the  windows,  or  under  cover.^ 

§  30.  Gravely  unlawfully  removed  from  a  close,  and  sold,  becomes 
personal  property  by  the  severance;  and  trover  lies  in  favor  of 
the  owner  of  the  close  against  the  purchaser,  who  used  the 
gravel  for  filling  up  other  land.^ 

§  31.  In  this  connection  may  properly  be  considered  the  sub- 
ject oijuctwrea  (5) — one  of  sufficient  extent  and  importance  to  be 

'  Bogen  V.  Jadel,  6  Verm.  223.  1864,  481;  Roberts  «.  Barber,  1  Cr.  & 

"  Dyer  V.  Haley.  29  Maine,  277.  Mees.  208. 

*  Tearworth  v.*  Pierce,  Alleyn,  81.   See  *  Conner  v,  GofBn,  2  Fost.  688. 

Daniels  v.  Pond,  21  Pick.  367;  infra,  *  Riley  v.  Dalrymple,  Mass.  S.  J.  C. 

£iUte  at  Will;   Law  Reporter,  Jan.,  Mar.  1863;  Law  Rep.  May,  1863,  p.  41. 

(a)  In  Manachnaetts,  the  owner  of  will  hereafter  be  noticed  in  the  nse  of 

timber,  which  floats  from  any  water  upon  the   word   ^oatte.     (See    Wfute.)     As 

another's  adjoining  land,  may  remove  it  the    latter    word    sometimes    signifies 

within  eighteen  months,  paying  all  dam-  merely  the  dettruction,  and  sometimes 

j^es  of  remoTal.    After  this  period,  it  the  unlaufal  destructiorif  of  things^per- 

becomes  the  property  of  the  latter.  Rev.  taining    to    the    inheri V^nce ;     so    the 

St.  380.    See  Gen.  Sts.    In  Wisconsin,  word  fixture  4s  indiscriminately  used,  to 

one  year.   Rot.  St.  249.   See  N.  H.  Rev.  denote  merely  something  affixed  to  the 

St.  269.  freehold^  whether  lawfully  removable  or 

The  owner  of  land,  npon  which  pro-  not;  and  something  which,  by  the  very 

perty  is  stranded,  can  not  appropriate  it  force  of  the  term,  ia  always  to  remain 

to  Ids  own  use,  though  he  may  cast  it  affixed,  and  can  never  be  lawfully  taken 

back  into  the  stream,  after  the  owner  has  away  by  one  not  the  owner  of  the  free- 

been  notified  and  neglected  to  remove  it.  hold.    Chancellor    Kent   considers   the 

Foster  v,  Jnniata,  &c.,  16  Penn.  898.  proper  definition  of  fixtures  to  be ''things 

The  owner  of  the  property  may  enter  on  fixed  in  a  greater  or  less  degree  to  the 

the  land  to  remove  it,  but  is  not  bound  realty.''    Gomm,  2,  844,  n.    A  recent 

to  do  so,  and  incnrs  no  liability  for  injury  definition  is,  '^  the  right  of  severance  of 

done  by  it;  even,  it  seems,  after  notice  to  chattels  attached  to  the  soil,  and  not 

remove  it,  unless  guilty  of  negligence  in  part  of  the  freehold."    Horsfall  v.  Key, 

tie  management  of  it.    lb.  17  L.  J.  Exch.  266.    See  Teaff  v.  Hewitt, 

{b)  There  seems  to  be  a  prevailing  1  McGook,  611. 
jbaocnracy  or  uncertainty  in  the  applica-        By  the  word  ''  fixtures,"  the  court,  in 

tjon  of  this  term^  sioiilar  to  that  which  a  case  of  bankruptcy,  understood  such 
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discussed,  as  it  has  been  with  much  ability,  in  a  distinct  elemen- 
tary treatise,(a)  and  upon  which  very  numerous  decisions  and 
nice  distinctions  are  to  be  found  in  the  books. 

The  law  of  fixtures  relates  to  those  cases,  where  a  thing 
affixed  to  land,  and,  until  removed,  constituting  a  part  of  the 
freehold,  is  taken  away  by  some  party  not  the  owner  of  the 
land,  as  a  chattel  belonging  to  him.  This  class  of  cases, 
though  analogous  to  those  already  considered,  .in  which  one 
man  erects  buildings  upon  the  land  of  another,  by  special  per- 
mission or  contract,  diflfers  from  the  latter  in  two  important  par- 
ticulars. In  the  first  place,  in  the  case  of  fixtures,  there  is 
ordinarily  no  express  permission  or  contract  for  their  erection;*(i) 

*  White  V.  Arndt,  1  Wbart.  95. 

things  as  are  ordinarily  affixed  to  the  of  salt  works  and  the  vendor  of  salt  keU 

freehold  for  the  convenience  of  the  occn-  ties,  that  these  should  he  subject  to  a 

pier^  and  which  might  be  removed  with-  chattel  mortgage,  which  was  duly  re- 

out  material  injury  to  the  freehold,  and  corded,  was  sustained  against  a  subse- 

the  removal  of  which,  by  a  tenant,  would  quent  grantee  of  the  works,  although 

not  give  a  ground  of  action  to  the  land-  such  kettles,  when  set,  would,  but  fbr 

lord.     Barclay,  85  Eng.  Law  &  £q.  169.  the  agreemeut,  have  been  held,  as  between 

(a)  See  Amos  and  Ferard  on  the  Law  the  parties,  as  part  of  the  realty ;  and 

of  Fixtures.  want  of  notice  in  the  grantee  did  not 

(6)  In  a  late  case  it  is  held,  that  the  alter  the  rule,  as  his  remedy  was  agaiust 

question,  whether  a  structure  is  a  fixture,  his  grantor.    Ford  v.  Cobb,  20  N.  Y.  (6 

is  to  be  determined  by  its  character  and  Smith)  344. 

manner  of  erection,  and  not  by  the  fact  **  The  abstract  right  to  sever  fixtures 

that  it  has  been  erected  under  a  parol  is,  unquestionably,  inherent  in  the  full 

license  from  the  owner  of  the  land,  or  dominion    over    land  which   ownership 

that  its  owner,  as  against  the  licensor,  confers."   Per  Woodward,  J.   Witmer's, 

has  the  right  to  remove  it.  &c.  45  Penn.  462. 

A  dwelling,    erected   under  a   parol  The  severance  of  a  part  of  the  freehold 

license  upon  the  land  of  another,  over  a  changes  that  part  from  realty  to  person- 

cellaf ,  only  partially  dug  and  stoned,  is  alty,  but  it  does  not  devest  the  owner  of 

a  fixture,  and  passes  by  deed  with  the  the  freehold  of  his  right  of  property  or 

land  to  a  bona  fide  purchaser  without  no-  ownership,  nor  of  his  right  to  immediate 

tice  of  the  license.  possession,  which  will  sustain  an  action 

The  mere  fact,  that  the  licensee  occu-  of  trover  or  detinue,  and,  if  the  taking 

pies  such  a  building,  is  not  notice  to  the  be  wrongful,  of  replevin.    Thus  oil  taken 

world  of  his  license  or  his  claim  of  title  from  a  well,  sunk  by  the  owner  of  the 

thereunder,  but  merely  of  the  fact  that  freehold,  is  his  property  and  may  be  spe- 

he  is  in  possession.    Powers  v.  Dennison,  cifically  recovered.    Hail  v.  Reed,  15  B. 

80  Vt.  752.  Mon.  479. 

Erections,  which  by  the  general  rules  To  change  a  chattel  into  a  fixture, 

of  law  are  annexed  to  the  freehold,  may  requires  a  positive  act  on  the  part  of  the 

remain  chattels,  by  force  of  an  agreement  person  making  the  annexation,  and  his 

to  that  effect;  but  not  where  the  subject  intention  so  to  do  must  clearly  and  fully 

or  mode  of  annexation  is  such,  that  their  appear. 

separation  will  destroy  or  materially  in-  That  such  chattel  is  essential  to  the 

jure  either  the  freehold  or  the  property  use  of  the  building,  for  its  then  purposes, 

annexed.  does  not  make  it  part  of  the  freehold,  if 

Thus  an  agreement  between  the  owner  it  be  attached,  not.for  the  permanent  im- 
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aody  in  the  second  place,  until  removed,  they  are  part  of  the 
frediold]  while,  in  .the  other  case,  the  thing  attached  to  the  land 
is  from  its  first  creation  a  mere  chattel^  and  no  part  of  the  free- 
hold. The  latter  part  of  tfiis  distinction  seems  to  be  opposed 
by  some  dicta,^  which  speak  of  fixtures  as  chattels  or  personal 
property,  and  as  being  '*  deemed  personalty  for  many  other  pur- 
poses." Thus,  as  will  be  seen,  they  are  liable  to  be  taken  on 
execution  as  personal  property.  Mr.  Amos,*  however,  is  of 
opinion,  that  by  annexation  they  become  a  part  of  the  freehold, 
aod  reassume  their  character  of  chattels,  only  upon  removal. 
This  seems  to  be  clearly  laid  down  in  the  case  of  Lee  v.  Sidon.' 
It  is  there  remarked,  that  the  stealing  of  such  articles  would  not 
be  felony.  So,  as  will  be  seen  hereafter,  a  mortgagor  may 
r^nain  in  possession  of  them,  without  rendering  the  transfer 
fraudulent.  So  they  are  not  distrainable  till  permanently  sepa- 
rated. So  trover  will  not  lie  against  the  owner  of  real  estate  in 
possession,  for  fixtures  annexed  to  the  freehold.^  And  it  has 
been  questioned  whether  replevin  will  lie  for  them,  even  when 
separated  from  the  land.^(a) 

*  2  Browne,  285;  YanNess  v.Tacard,        *  Overton  v.  Wllliston,  31  Penn.  166. 
2  Pet.  144;  3  Kent  (5th  ed.)  840,  n.  *  Reynolds  v.  Shevler,  5  Cow.  828; 

*Amos,  9,  10,  814.    See  Horsfall  v.    Yansce  v.  Russell,  2M'C.829;  Powell «. 
Kej .  2  Wels.  H.  &  6.  778.  Smith,    2  Watts,    126.    That   replevin 

*  7  Taan.  190.  lies,  see  Sands  v.  Pfeiffer ,  10  Gal.  258. 

provement  of  the  building,  bnt  for  its  able.    Balton   v.  Whithem,  8  Gale  & 

more  convenient  use  as  a  chattel.  Dav.  260.    See  Clark  v.  Holdford,  2  G. 

Nor  does  it  become  part  of  the  free-  &  K.  540.    A  fixture,  when   lawfully 

bold,  unieas  it  has  been  substantially  severed,  becomes  personal  property,  and 

annexed  thereto,  so  that  it  cannot  be  may  bo  sued  for  in  replevin.    Heaton  v. 

•eparaied.  without  material   injury  to  Findlay,  12  Penn.  804;  Haslaw  v.  Has- 

itself  or  the  freehold;    Hill  «.   Went-  law,  15  lb.  507.    The  owner  of  land  sold 

worth,  28  Yt.  428.  a  fixture  thereon  to  A,  which  was  tern- 

(a)  Bnt  the  tenant  .has  an  interest,  porarily  severed.    He  then  sold  the  land 

not  a  mere  power ,  as  in  case  of  a  lease,  to  B,  with  notice  of  the  previous  sale. 

teUkomt   impeachment   of  toaete.      (  See  The  fixture  was  never  delivered,  and  was 

Poole's   Case;    also,    Bavis   v.    Banks,  soon  re-annexed,  and  continued  to  .be 

16  L.  J.   Exch.   218.)    A  party  can-  used.    At  ^he  time  of  sale  of  the  fixture, 

not  avail  himself  of  his  own  wrong  in  there  was  a  judgment  against  the  owner 

ioterfering  with  fixtures,  to  deny  that  of  the  land,  constituting  a  lien  upon  it, 

tbey  are  part  of  the  realty.    Thus,  if  the  under  which  the  land  was  sold  to  the 

landlord  distrains  them,  and  afterwards  owner's  grantee.  Held,  he  thereby  gained 

sefers  and  removes  them  for  sale,  and  a  title  to  the  fixture,  notwithstanding  his 

the  teoaot  brings  truver;  the  defendant  knowledge  of  the  previous  sale,  and  his 

csDoot  defend,  on  the  ground  that  the  admissions  that  the  fixture  belonged  to 

phmtiff,  by  bringiog  this  suit ,  has  treated  A .    lb . 
tJiem  as  cfaattela,  and.  therefore  distrain* 
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§  32.  Conformably  with  this  distinction,  it  is  said,  that,  to  con- 
stitute a  fixture,  that  is,  to  give  a  chattel  anything  of  the  charac- 
ter of  real  estate,  so  as  to  justify  a  question  in  regard  to  it,  there 
must  be  a  complete  annexation  to  the  soiL^  Thus  a  building 
upon  blocks,  rollers,  stilts  or  pillars;  or  a  yamish-house  upon  a 
wooden  plate  resting  on  brick  work,  the  quarters  being  morticed 
into  the  plate;  or  a  wooden  -barn,  upon  a  brick  and  stone  foun- 
dation; or  a  stove,  in  a  house  without  fire-place  or  chimney, 
except  from  the  chamber  floor,  the  pipe  of  which  passes  into  the 
lower  end  of  the  chimney;  or  a  post  wind-mill,  laid  on  cross 
traces  not  attached  to  the  ground,  or  on  a  sliding  fender,  to 
prevent  the  escape  of  water  from  a  mill-stream;  or  loose,  move- 
able machinery,  used  in  prosecuting  some  business,  and  fastened 
to  the  building  by  belts  and  bands,  or  by  cleats  tacked  to  the 
floor,  and  movable  without  injury  to  the  building;  or  a  door, 
which  may  be  lifted  from  its  hinges; — is  not  a  fixture,  but  a  mere 
chattel.  So  gas  fixtures  and  sitting  stools,  placed  by  a  tenant 
in  a  shop  or  store,  though  fastened.  So  machinery  erected  for 
manufacturing  purposes,  on  timbers  imbedded  in  the  ground,  or 
fastened  to  the  timbers  of  a  building  by  bolts,  screws,  pins  or 
cleats,  if  put  up  with  a  view  to  its  being  removed  without 
injury  to  the  building;  is  not  a  fixture,  passmg  with  the  freehold 
on  a  sale  of  the  latter.'  So  a  pump  and  pipe,  balances  and 
scales,  and  beer-puniips,  are  prima  facte  personal  property;  and 
whether  they  are  fixtures  depends,  in  New  York,  upon  the 
point  whether  they  are  annexed  to  the  freehold  within  the  mean- 
ing of  the  statute.^  But  sheds  built  upon  posts,  by  a  tenant, 
for  the  purpose  of  making  brick,  are  fixtures.* 

§  33.  Whether  an  article  is  a  fixture,  is  partly  a  question  of 
fisict  and  partly  of  law.     Every  case  must  depend  mainly  on  its 

^  Amos,  6,  274f  et  teq.j  WaDsbrough  £q.  321;  Yanderpoel  v.  Van  Allen,  10 

V.  Maton.  4  Ad.  &  £1.  o84;  Freeland  v.  Barb.  157;  Lawrence  v.  Kemp.  1  Duer, 

Southworth,  24  Wend.  191;  Despatch,  868;  2  Harr.  Dig.  (Suppl.)  1686;  Wood 

&c.  V.  Bellamy,   &c.   12   N.    H.    205;  v.  Hewett,  lb.  688 

Teaff  V.  Hewitt,  1  M'Gook  (Ohio),  541.  *  Farmer  o.  Ghaufette,  5  Denio,  527. 

(This  case  contains  4i  learned  and  ela-  '  Hovey  v.  Smith,  1  Barb.  872;  Kev. 

borate  examination  of  the  law  of  fix-  Sts.  88. 

tnres.  in  some  of  its  most  important  as-  *  Beckwith  v.  Boyce,  9  Miss.  560. 
pects.)    Kegina  v.  Haslam,  6  £ng.  L.  & 
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own  circumstances.  Juries  should  be  enabled  to  decide  the 
question  by  a  clear  explanation  of  the  legal  meaning  of  the  word.^ 

^34.  Several  general  conditions  are  of  importance,  in  settling 
whether  a  thing  annexed  to  the  freehold  can  lawfully  be  removed. 
These  are,  the  nature  of  tJie  thing^  whether  in  itself  a  personal 
chattel  or  not;  usage;  the  comparative  value  of  the  land  before 
and  after  the  removal;  the  injury  which  would  be  caused  by 
removal,  in  regard  to  which  it  is  said,  V'  the.  principal  thing  shall 
not  be  destroyed  by  taking  away  the  accessary;"  the  situation 
tnd  business  of  the  tenant;  but  chiefly  the  purpose  and  object 
of  the  erection,  whether  for  trade,  agriculture,  ornament,  or 
general  improvement  of  the  estate.' (a) 

§  35.  It  is  the  general  rule  of  the  common  law,(d)  and  one 

>  Steward  «.  Lombe,  1   Brod.  &  B.  v.  Harier,  8  Tyrwh.  608;  Backland  «. 

610;  Grand,  &c.  v.  Knox.  27  Mis.  815.  Butterfleld,  2  Brod.  &  B.  64;  Davis  9. 

*  Amos,  7;  Yan  Ness  v,  Pacard,  2  Jones,  2  B.  &  A.  166;  Teaff «.  Hewitt,  1 

Ffct.  148;  Lawton  v,  Lawton,  8  Atk.  15;  McCook,  511. 
Welherby  «.  Foeter,  6  Yt.  186;  Trappes 

(a)  The  rule,  that  objects  must  be  annexation,  it  shonld  be  held  to  remain 

actaalhr  and  firmly  affixed  to  the  free-  personal  property.    Hill  «.  Wentworth, 

bold,  to  become  realty,  or  otherwise  to  28  Yt.  428. 

be  considered   personalty,  is  far  from  A  cistern  and  sinks,  though /fastened 

GODfftitating  a  criterion.    In  a  late  case  by  nails  or  set  into  the  floor  by  cutting 

the  term  fixtures  is  applied  to  locks,  away  the  boards,  and  water  pipes  fast- 

wiDilovs,  blinds,  &c.,perp«(iiatt<tt«cat»a.  ened  to  the  walls  by  hooks,  and  passing 

7  Allen,  79.  through  holes  cut  for  the  purpose  in  the 

Doors,  window  blinds  and   shutters,  floors  and  partitions,  if  put  in  a  hotel 

removable  without  damage,  and  even  and  boarding  liouse  by  the  tenant,  may 

thoofh,  at  the  time  of  a  conveyance  or  be  removod  by  him  during  the  term.    So 

attachment,  actually  detached,  are,  it  of  gas    pipes   passing  from  the  cellar 

sieems,  part  of  the  house,  and  pass  with  through  the  floors  and  partitions,  and 

it.    So,  it  seems,  mirrors,  wardrobes  and  kept  in  place  in  the  rooms  by  metal 

other  heavy  furniture,   though   firmly  bands,  though  some  of  them  pass  through 

lereved  to  the  walls,  are  chattels.    Per  wooden  ornaments  of  the  ceiling,  which 

Shaw,  Ch.  J.,  Winslow  v.  Merchants',  are  cut  away  fur  their  removal.    Wall  v. 

&c.  4  Met.  314.  Hinds,  4  Gray,  256. 

^ot  only  the  manner  and  extent,  but  In  case  of  a  partition  between  tenants 

tbeobject  and  purpose,  of  the  annexation  in  common  of  a  woolen  factory,  ma- 

of  a  chattel  %o  a  building,  is  to  be  con-  chinery,  not  $ffixed  or  fastened  to  the 

stdered,  in  determining  whether  it  has  land  or  building,  has  been  held  to  be 

become  a  fixture  and  pai-t  of  the  realty,  personal  property.    Walker  v.  Sherman, 

That  the  article  is  essential  to  the  use  20  Wend.  686.    A  mortgagor  commenced 

of  the  hnDdiug  for  the  business  for  which  a  building,  designed  for  a  dwelling  house , 

it  is  used,  is  not  the  test.   lb.  and   to  remain   on   the    land;    also  a 

To  change  the  character  of  an  article  smaller  one,  upon    posts  fixed   in  the 

from  a  chattel  to  a  fixture,  there  should  ground,  intended   to  be   occupied   till 

be  some  positive  act  and  intent  to  that  completion  of  the  former.    Held,  these 

efiect;  and  if  the  intent  is  left  in  doubt  were  fixtures.    Butler  v.  Page,  7  Met.  40. 

upon  an  inspection  of  the  property  itself,  (6)  Qaicquid  plantatur  soloj  solo  cedit. 

taking  into  consideration  its  nature,  the  A  plate-glass  shop  front,  fixed  with 

mode,  extent,  purpose  and  object  of  its  wooden  wedges,  without  screws,  nails  or 
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which  cannot  be  evaded  by  proving  a  contrary  custom,  though 
the  presumption  may  be  rebutted  by  circumstances  showing  the 
intention  of  the  parties  to  the  contrary;^  that  whatever  is  once 
annexed  to  the  freehold  becomes  a  part  of  it,  and  therefore  can- 
not be  removed  by  the  party  making  the  annexation,  who  is  not 
the  owner  of  the  land.^  It  will  be  seen,  that  the  former  part  of 
this  proposition  is  chiefly  important,  as  involving  the  consequence 
stated  in  the  latter  part.  For,  if  the  owner  of  the  land  himself 
make  annexations  to  it,  so  long  as  he  continues  to  be  the  owner, 
he  has  the  absolute  control,  both  of  the  land  and  of  what  is 
aflixed  to  it.  In  regard  to  him,  therefore,  it  is  of  little  practical 
consequence,  whether  annexations  become  a  part  of  the  freehold 
or  not.(a) 

§  36.  By  the  ancient  law,  it  seems,  even  a  tenant  had  no  right 
to  remove  things  once  attached  to  the  freehold ;  as,  for  instance, 

^  GhrtBtian  v.  Dripp,  2S  Penn.  271;    Sim.  838;  Leland  v.  Gassett,  2Wa8hb. 
Laocaster  v.  Ere,  5  C.  B.  (N.  S.)  717.        408;  Buckley  «.  Buckley,  11  Barb.  48; 
'  2  Pet.  144;  Hubbard  v.  Bagshaw,  4    English  v.  Foote,  8  S.  &  M.  444. 


glue,  and  which  could  be  removed  with-  In  Delaware,  real  flxturea,  such 

out  injuring  the  premises,  is  a  toindoWf  steam  engines.  &c.,  placed  on  the  pre- 

within  the  meaning  of  a  covenant  in  a  mises  by  the  owner,  and  attached  to  the 

lease  to  yield  up,  at  the  end  of  the  term,  freehold,  as  a  fixed  establishment,  are  a 

the  premises,  with  all  ^'vi^indows,  &c.,  part  of  the  freehold,    subject   to  real 

which  then  were,  or  at  any  time  there-  estate  liens,  and  not  liable  to  be  seized 

after  should  be  thereunto  fixed  or  be-  as  chattels.    Rice  v.  Adams,  4  Harring. 

longing,"  although  it  may  not  be  a  fixture  882.    In  Massachusetts  and  Michigan, 

in  the  ordinary  sense  of  the  term.    Burt  for  the  purposes  of  taxation,  real  estate 

V.  Haslett,  86  £ng.  Law  &  £q.  276.  Includes  all  buildings  and  other  things 

In  Jackson  v.  The  State,  11  Ohio  St.  erected  on  or  afl9xed  to  lands.    Mass. 

104,  the  abstract  qnestion,  what  kind  or  Rev.  St.  75  (see  Gen.  Sts.);  Mich.  St. 

degree  of  annexation  constitutes  a  fix-  1848,  60.    By  a  statute  in  Massachu- 

ture,  arose  upon  an  indictment  for  lar^  setts,  all  machinery  used  in  manufac- 

ceny  of  saw-mill  belts.  turing  is  taxed  like  real  estate,  in  the 

(a)  In  some  of  Jthe  States,  however,  place  where  it  is  situated.    Mass.  St. 

the  statute  law  has  assumed  to  settle  1887,20-1.    See  Gen.  Sts.   In  Vermont, 

this  particular  question.    Thus,  in  Con-  machinery  in  a  woolen  factory  is  held  to 

necticut,  it  is  provided  that  the  ma-  be  personal  property,  and,  if  mortgaged 

chinery  in  a  cotton  or  woolen  factory  with  orwithout  the  realty,  the  mortgagee 

may  be  mortgaged,  either  with  or  with-  must  take  possession  to  acquire  a  title 

ouiihehmlding,  as  if  it  were  real  estate,  against  creditors.    Stnrgis  v.  Warren, 

So,  while  it  may  be  attached  like  real  11  Verm.  488.    To  convey  that,  which 

estate,  it  is  sold  on  execution  as  per-  forms  part  of  the  realty,  but  by  sever- 

sonal.    But,  in  Rhode  Island,  the  main  anoe  may  become  a  chattel,  with  effect 

water-wheels,    upright    and    horizontal  against  those  not  excepted  in  the  statute ; 

shafts,  drums,  pullies  and  wheels  secured  the  same  formalities  are  necessary* as  in 

to  the  building,  and  necessary  for  ope-  a  conveyance  of  the  land,  unless  a  sever- 

rating  Ihe  machinery,  and  all  kettles  set,  ance  is  first  made.    Trull  v.  Fuller,  28 

are  declared  to  be  real  estate,  while  other  Maine,  545. 
parts  are  personal.    Conn.  L.  67-8;  R. 
I.  L.  205. 
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« 


Windows,  wainscot,  benches,  &c.*  Poolers  case^  first  definitively 
settled  a  different  principle,  in  regard  to  erections  for  trade^ 
although  this  exception  is  said  to  be  almost  as  old  as  the  rule 
itself.  In  a  yeiy  ancient  case  it  is  referred  to  by  the  phrase, 
pur  occupier  aon  occupations — "to  occupy  his  occupation."^ 

§  37.  The  general  distinction  is  this;  that,  where  a  thing  is 
jiccessary  to  anything  of  a  personal  nature,  such  as  trade,  it  is  a 
chattel;  but  where  a  necessary  accessary  to  the  enjoyment  of  the 
inheritance,  it  is  a  part  of  the  inheritance.^ 

§  38.  In  a  leading  case^  upon  this  subject  it  is  said,  (though 
not,  as  will  be  presently  seen,  with  perfect  accuracy,)  that  ques- 
tions as  to  fixtures  arise  in  three  cases.^  1.  Between  heir  and 
executor.  That  is,  when  the  owner  of  real  estate  dies,  the  ques- 
tion is,  whether  things  attached  to  the  land  shall  pass  with  or  as 
a  part  of  it,  to  the  heir,  or  as  personal  property,  to  the  executor. 
In  the  United  States  this  branch  of  the  subject  is  of  less  con- 
sequence, than  in  England,  because  there  is  less  divergence  in 
the  disposal  of  the  personal  and  real  property  of  one  deceased, 
either  for  the  benefit  of  creditors  or  the  next  of  kin.  (a)  As 
between  heir  and  executor,  the  law  is  strict  in  favor  of  the  for- 
mer, but  still  allows  erections  for  trade  to  be  removed.  2.  Be- 
twen  the  executor  of  a  tenant  for  life,  and  the  remainderman 
or  reversioner.  Here  the  law  is  liberal,  in  allowing  the  former 
.to  remove  the  tenant's  own  erections,  {b)    3.  Between  landlord 

'  Co.  Lit.  63  a;  WliUe  «.  Arndt,  1  *  Hnnt   o.    Mallanphy,    1   Mil.   508; 

Whart.  93;  Amoa.  22.  Olympic,  &c.  2  Browne,  285. 

*  1  Salk.  868.  ^  Elwes   v.   Maw,   8   £.   38.     See   2 

'  Van  Nesis  v,  Pacard,  2  Pet.  144-5;  Smith's  Lead.  Gas.  99  and  note. 

20  Heo.  7, 18  a  &  b.  *  I  Whart.  93. 

(a)  In  Maryland,  articles  which  can  part  of  the  realty,  and  pass  to  the  heirs. 

be  remoTed  without  injury  to  the  pre-  Buckley  v.  Buckley,  11  Barb.  48.    So, 

mises,  are  made  assets  in  the  hands  of  they  belong  to  the  remainder-man,  after 

the  executor.  &e.    Anth.  Shep.  428.    In  the  death  of  tenant  for  life.    lb.  Ace. 

New  York,  things  annexed  to  the  free-  Fisher  v.  Dixon,  1  Gl.  &  Fin.  812. 

bold  or  to  any  building,  for  the  purpose        (6)  But  a  tenant  by  the  curtesy  cannot 

of  trsde  or  manufacture,  and  not  fixed  remove  permanent  buildings,  such  as  a 

ioto  the  wall  of  a  house,  so  as  to  bo  two  story  brick  dwelling  house  and  a 

essentia]  to  its  support.    2  N.  T.  Rev.  large  barn,  erected  by  him  during  the 

St.  8S.    All  the  erections  connected  with  life  of  his  wife  and  child.    M'Gullough 

amillorfactory,  carried  by  water-power,  v.  Irvine,  1  Harr.   (Penn.)   438.    The 

iocloding  the  dams,  water-wheels  and  grantee  of  a  tenant  by  the  curtesy  has 

gearing,  and  machinery  fastened  to  the  all  the  rights  of  a  tenant  for  life;  and, 

grunnd  or  buildings,    are  prima  facie  in  respect  to  erections  made  by  him  for 
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and  tenant.  And  here,  in  modern  times,  the  tenant  is  higiiiy 
favored  by  the  law,  in  regard  to  the  right  of  removing  fix- 
tures ;(a)  particularly  such  as  pertain  to  trade  and  manufactures, 
which  are  said  to  be  mattera  of  a  personal  nature,  and  the  for- 
mer of  which  has  been  called,  in  England,  the  pillar  of  the  State. 
The  general  modem  rule  is,  that  the  tenant  may  remove  any- 
thing erected  by  him,  which  can  be  removed  without  injury  to 
the  premises,  or  putting  them  in  a  worse  plight  than  they  were 
in  when  he  entered.  Whether  this  can  be  done  is  a  question  for 
the  jury.  If  the  erection  taken  down  is  substituted  for  another, 
the  latter  must  be  restored  or  replaced.^ 

%  39.  As  a  general  summary  of  the  law  of  fixtures  in  reference 
to  landlord  and  tenant,  it  is  said,^  that  a  tenant  may  remove  ; 
1.  Implements  of  trade  ;(a)  as,  for  instance,  furnaces,  or  the  vats 
and  coppers  of  a  soap-boiler;  or  a  kettle  or  boiler  in  a  tannery, 
put  up  with  brick  and  mortar  ;  or  stills  set  up  in  furnaces,  for 
making  whiskey;  or  a  hydraulic  press  let  into  the  ground,  and 
walled  up  with  solid  masonry,  and  wooden  parts  of  it  nailed  to 
the  building,  the  same  being  necessary  to  the  business  for  which 
the  building  is  occupied,  (d)  2.  Machinery ;  as  a  steam  engine 
or  a  pump,  if  removable  without  injury  to  the  freehold;  or  a 
post  windmill,  or  machinery  for  spinning  and  carding,  though 
nailed  to  the  floor,  (c)     3.  Buildings  for  trade ;  in  regard  to 

• 

*  2  Kent,  280;  Whiting  v.  Brastow,  4  lb.  207;  Grymes  t>.  Bowcren,  4  Moo.  & 

Pick.  810;  Penton  ©.  Robart,  2  East,  90;  P.  148;  The  King  v.  Londonthorpe,  6  T. 

6  John.  5;  2  Browne,  285;  Gaffield  t>.    R.  877; c.  Otley,  1  Barn.  &  Ad. 

Hapgood,  17Pick.  192;  Winslowt>»Mer-  161;  Cresson  ».  Stout,  17  John.  116; 

chants',  &c.  4  Met.  810;  Coombs  v.  Jor-  Tobias  v.  Frances,  8  Verm.  426;  Taffe 

dan,  8  Bland,  811;  2Washb.408;  Avery  v.  Warnick,  8  Blackf.  Ill;  Lemar  v. 

V.  Gheslyn,  5  Nev.  &  M.  878;  Foley  v.  Miles,  4  Watts,  880;  Cross  «.  Marston, 

Addenbrooke.  13  Mees.  &  W.  197.  2  Washb.  588;  Finney  v.  Watkyns,  18 

'  Amos,  274,  ti  seq.;  Hunt  v.  MuUan-  Mis.  291. 
phy,   1  Mis.  508;    Bark  v.  Baxter,  8 

the  purposes  of  trade,  the  question  is  N.  C.  426.    In  this  case,  there  was  a 

substantially  between  the  tenant  for  life  lease  of  salt  springs,  the  lessee  to  erect 

and  remainder-man.    Buckley  v.  Buck-  works  and  pay  rent  in  proportion,  and  to 

ley,  11  Barb.  48.  leave  the  works  in  repair.    lb. 

(o)  The  privilege  in  favor  of /rflwie  ap-        (c)  Sheds  erected  upon  posts,  by  a 

plies  only  as  between  the  landlord  and  tenant,  for  the  purpose  of  making  brick, 

tenant,   not  in  favor  of  third  persons,  are  fixtures,  and,  if  not  removed  within 

Oves  r.  Oglesby,  7  Watts,  106.  the  term,  vest  in  the  landlord.    Beck- 

(6)  Otherwise  with  iron  salt-pans,  for  with  v,  Boyce,  9  Mis.  660.  Spinning- 
boiling,  in  salt  works,  resting  on  brick  machines,  fixed  by  screws,  some  in  the 
work.    Mansfield  9.  Blackburne,  6  Bing.  floor,  some  in  lead,  which  was  melted 
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wlijch,  if  permanently  built,  the  right  of  removal  seems  question- 
able in  England,  but  is  well  established  in  this  country.  The 
question  is  not  as  to  the  size,  form,  or  mode  of  erection  of  a 
building;  but  whether  it  is  for  trade.  And  it  matters  not, 
though  the  trade  be  of  an  agricuUnral  nature;  nor  though  the 
building  be  in  part  constructed  from  the  materials  of  an  old  one 
standing  on  the  land,  provided  it  is  a  different  and  distinct  erec- 
tion, and  not  merely  the  old  one  repaired  or  reconstructed.^ 
Thus  a  tenant  may  remove  a  wooden  dwelling-house,  with  a 
cellar  of  stone  or  brick,  and  a  brick  chimney,  erected  by  him  for 
the  business  of  a  dairy-man,  and  the  residence  of  those  engaged 
in  it,  and  in  part  improved  for  carrying  on  his  trade  of  a  car- 
penter.* 

So  it  is  held,  though  not  without  dissent,  that  a  ball-room, 
erected  by  the  lessee  of  an  inn,  resting  upon  stone  posts  slightly 
imbedded  in  the  soil,  and  removable  without  injury  to  the  in- 
heritance, is  an  erection  made  for  the  purpose  of  trade,  and  may 
be  removed  by  a  tenant  at  will  as  against  his  landlord.^ 

So  where  the  tenant,  being  a  tavern-keeper,  erected  a  building 
which  was  used  for  a  shed,  stable,  store-room  and  bam  ;  held^ 
they  might  be  removed,  if  it  could  be  done  without  injury  to 
the  land.^ 

*  I  Whart.  94;  Been  v,  St.  John,  16        '  Ombonyv.  Jones,  19N.T.  (6  Smith) 
GoDn.  822.  284. 

*  Vin  Neas  v,  Pacard,  2  Pet.  187.  *  Dubois  v.  KeUy,  10  Barb.  496. 

and  ponrcd  into  holes  made  in  stone  are  if  a  necessary  part  of  the  machinery  for 
not  part  of  the  freehold,  but  subject  to  carrying  on  the  business.    Christian  v, 
distress.   HeUaweU  v.  Eastwood,  8  Harr.  Dripps,  28  Penn.  271. 
Dig.  (Supple.)  684.  But  articles  of  machinery  do  not  he- 
Lathes,  planing  machines  and  vices,  come  a  part  of  the  freehold,  when  they 
bowerer,  fastened  to  the  earth,  if  a  ne-  are  only  attached  to  the  building  for  the 
oesssry  part  of  the  machinery  for  carry-  purpose  of  keeping  them  steadier,  and 
tag  on  the  business  of  the  machine  shop,  in  a  manner  best  adapted  to  that  pur- 
sre  fixtures  and  belong  to  the  realty,  the  imse,  so  that  their  use  as  chattels  may 
oecupants  being  in  |>o8session  as  claim-  be  more  beneficial,  and  in  such  a  way 
uis  or  owners,  though  their  title  to  the  that  they  may  be  removed  without  in- 
real  estate    may  be  defective  through  jury  to  the  freehold  or  to  the  articles 
lick  of  compliance  with  the  j|;atute  of  themselves  as  chattels.    Hill  v.  Went- 
fraads.    Cliristian  v,  Dripps,  28  Penn.  worth,  28  Yt.  428. 
371,                                                                 As  to  the  effect  of  a  mortgage  of  ma- 
Apisning  machine,  lathes  and  vices  chinery  in  case  ofbankruptcy,  see  Water* 
/o  a  maciifiie  shop  or  car  factory ,  are  fix-  fall  «.  Penistone,  87  Eng.  Law  &  £q. 
tuTe$f   trrvspective    of   the   manner   in  156. 
vbicfa  they  are  attached  to  the  building, 
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But  a  contract  between  a  landlord  and  tenant,  authorizing  the 
latter  to  put  up  additional  sheds  and  other  temporary  buildings 
for  warehouses,  and  to  remove  them  when  his  term  expired; 
will  not  authorize  the  removal  of  erections,  so  connected  with 
the  buildings  already  upon  the  leased  premises,  that  they  cannot 
be  separated  without  material  injury  to  the  landlord's  pro- 
perty.* 

A  person  occupying  land  under  an  agreement  to  purchase  it, 
but  paying  no  rent,  is  not  entitled  to  remove  a  wooden  building 
with  stone  foundations,  placed  thereon,  and  used  for  a  stable 
and  shoemaker's  shop;  especially  if  the  building  was  erected  in 
consideration  of  the  owner's  postponement  of  the  payment  of 
one  instalment  of  the  purchase  money.* 

A  permanent  dwelling-house,  built  on  the  land  of  another, 
but  in  the  usual  way,  and  occupied  for  nearly  thirty  years,  free 
of  rent,  although  resting  on  blocks,  is  a  fixture  and  cannot  be 
removed  by  the  tenant.^ 

So  a  building  called  a  "  shanty,"  about  twenty  feet  square, 
fronting  upon  a  street,  containing  two  rooms  and  a  garret,  with 
a  chimney,  windows  and  a  door,  and  occupied  by  a  family,  is  a 
part  of  the  freehold,  and  not  a  personal  chattel,  there  being  no 
proof  that  it  was  held  upon  terms  giving  the  tenant  liberty  to 
remove  it.* 

An  erection  may  be  in  part  only  for  purposes  of  trade;  as  in 
the  case  of  a  cider-mill;  or  where  a  grazier  also  follows  the 
occupation  of  a  butcher;  or  a  farmer  uses  his  grain  for  distilling; 
or  of  machinery  for  working  mines;  in  all  which,  the  erections, 
though  connected  toith  trade,  are  used  as  means  or  instruments  of 
obtaining  the  profits  of  tlie  land.  So  in  the  case  of  a  dairy-man's 
house,  used  partly  for  trade,  and  partly  as  a  habitation.  In  such 
instances,  it  is  suggested  that  the  right  of  removal  will  depend 
upon  the  question,  what  is  the  primary  business  carried  on,  (a) 

"  Powell  V,  McAshan,  28  Mia.  70.  ■  Reid"r.  KU-k,  12  Rich.  64. 

■  King  t>.  Johnson,  7  Gray,  289.  *  Fisher  t>.  Saffer,  1  ?.  D.  Smith,  611. 

(a)  In  Massachnsctts.  where  a  hoase    were  held  to  pass  with  them.    Goddard 
was  set  off  on  execution,,  iron  stoves,    v.  Chase,  7  Mass.  482. 
fixed  to  the  brick  work  of  the  chimneys,       So  a  furnace,  so  placed  in  a  house 
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The  tenant  may  remove  ailicles  erected  for  ornament  or  domestic 
tfiv>— unless  the  removal  will  cause  great  injury;  such  as  hang- 
ings, glasses,  chimney-pieces,  blinds,  stoves,  (a)  coffee-mills, 
shelves,  bells,  book-cases,  cornices,  fire-frames,  Ac,  and  in  gene- 
ral such  things  are  as  necessary  to  domestic  comfort,  as  may  be 
easily  severed,  and  will  be  equally  useful  in  another  dwelling. 

Upon  this  point  a  distinction  has  been  made  between  ^fixtures 
and  fxed  futTitture.^ 

§  40.  Upon  the  principle  of  the  third  class  of  cases,  it  seems, 

gardeners,  nursery-men,  &c.,  occupying  as  lessees,  may  remove 

trees  and  shrubs,  which  they  themselves  have  planted  for  the 

purpose  of  «a/e/  but  not  where  they  are  planted  for  any  other 

purpose.    It  is  doubtful  whether  green-houses  erected  by  such 

occupants  are  removable.^(a) 

'  Ames,  61-5;  A^erj  v.  Cbesslyn,  6  *  Fanton  v,  Robart,  2  E.  91;  Lee  v. 

HeT.&  Man.  872;  2  Pet.  137;  17  Pick.  Risdon,  7  Taan.  191;  Amos,  66;  King 

192;  Birch  v.  Dawson,  2  Adol.  &  El.  87 ;  v.  Wilcomb,  7  Barb.  268.    See  Adams  v. 

TaTl.  L.  &  T.  865.   See  also  Longstaff  v.  Smith,  Bre.  221 ;  see  Wyndham  v.  Way, 

X^soe,  2  Ad.  &  £1.  167.  4  Taun.  816. 

that  it  cannot  be  removed  without  ii^ury  specific  limitation  of  time;  the  In^rest 

to  the  house',    is  a  fixture.    Main  o.  of  the  owner  of  the  trees  in  the  land 

Schwanwaeldery4  £.  D.  Smith,  278.    A  continues  untU  that  pur|>ose  is  acoom- 

qaestion  has  been  recently  raised  in  Eng-  plished.    King  v.  Wilcomb,  7  Barb.  268. 

land,  whether  a  door-plate  is  a  fixture.  See  Whitmarsh  v.  Wallcer,  1  Met.  818. 

Lane  r.  Dixon..  11  Jur.  89.  In  case  of  a  green-house  erected  by  a 

(a)  A,  the  lessee  of  land,  permitted  tenant,  who  ban  covenanted  to  yield  up 

B  to  occupy  the  land  as  a  nursery  gar-  at  the  end  of  his  term  all  erections  and 

den.    The  object  of  the  garden  was  to  improvements;    removal  of  the  sashes 

caltivate  trees,  shrubs,  plants.  Sec.,  for  and  frame  work,  fixed  to  the  walls  only 

sale.    B  sold  the  trees,  &c.,  to  G.    The  by  being  laid  on  them,  imbedded  in  mor- 

fruit  trees  having  been  attached,  held,  tar,  is  a  breach  of  covenant.    West  v. 

C  might  maintain  trespass  de  bon.  atpor,  Blakeway,  8  Scott.  N.  R.  218.    And 

sgainst  the  officer.    The  plaintiff  had  a  this,  notwithstanding  a  license  during 

right  to  remove  the  trees.    He  had  the  the  term  to  erect,  and  an  agreement  that 

same  title  as  his  vendor.    They  were  the  tenant  might  remove  them.    lb.  2 

articles  of  produce,  reared  to  be  sold,  Man.  &  G.  729.    See  Mansfield  v.  Black- 

and  must  be  considered  as  personal  pro-  burne,  8  Scott,  720. 

perty.    Whether  they  could  have  lieen  A  rector  erected  in  the  garden  belong- 

aitacbed  in  a  suit  against  the  owner  of  the  ing  to  a  rectory  two  hot-houses.    Tbey 

Und,  quart.    Miller  v.  Baker,  1  Met.  27.  consisted  of  a  brick  wall,  two  feet  from 

If  one,  having  a  temporary  interest  in  the  ground,  upon  which  were  placed  the 

hod,  makes  improvements,  in  order  to  frames  and  glass  work,  the  frames  being 

more  folly  enjoy  it  while  such  temporary  bedded  in  the  mortar  on  the  wall.    The 

interest  eontinues,  he  may,  at  any  time  glass  work  was  made  to  slide  up  and 

bsfore  bis  right  of  enjoyment  expires,  down  by  pulleys,  and  was  in  no  way 

reiDore   sneh    improvements,   provided  fixed.    After  the  death  of  the  rector, 

iucb  removal  dotint  leave  the  inheritance  his  executors  removed  the  frames  and 

io  a  rone  condition  than  when  the  tenant  glass  work,  doing  no  damage  beyond 

took  possesmion.     Thus  where  land  is  let  that  necessarily  done  to  the  mortar  in 

for oarto ring  trees  and  plants,  until  they  the  removal;  but  the  succeeding  rector 

are  fit  to  be  transplanted,  without  any  took  possession  of  them  under  a  claim 
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On  the  other  hand,  a  tenant  in  husbandry  cannot  remove  his 
own  erections  for  merely  agricultural  purposes,  even  though  he 
leave  the  premises  precisely  as  he  found  them;  as,  for  instance, 
a  beast-house,  carpenter-shop  or  cart-house.  Nor  can  a  mere 
farmer,  who  is  not  a  professed  nurseryman  or  gardener,  carry 
away  young  fruit  trees  raised  on  the  land,  for  the  purpose  of 
planting  in  his  gardens  or  orchards. 

Neither  can  a  tenant  plough  up  strawberry  beds  in  full  bear- 
mg,  though  he  purchased  them  of  a  prior  tenant,  conformably 
to  a  general  usage.(a)  Nor  can  he  remove  a  border  of  box — ^the 
tenant  not  being  a  gardener.^ 

It  has  been  questioned,  however,  whether  the  strict  miles  of 
the  common  law  as  to  agricultural  erections  are  to  be  considered 
as  adopted  in  this  country,  where  so  large  a  portion  of  leased 
property  consists  in  wild  lands,  which  it  is  the  interest  of  land- 
lords to  have  cleared  and  built  upon.* 

^  41.  Where  a  tenant  has  the  right  of  removing  fixtures, 
he  must,  in  general,  exercise  it  before  quitting  possession, 
and  before  a  new  tenant  has  been  admitted;  though  not  neces- 
sarily before  the  end  of  the  term.(fi)  But  the  rule  applies  only 
to  fixtures  properly  so  called;  not  to  chattels  which  are  not 
so  connected  with  the  realty  as  to  become  a  part  of  it.  And  if 
the  estate  is  uncertain  in  duration — as,  for  instance,  an  estate 
at  will,  or  pour  autre  vie — he   shall   have  a  reasonable   time 

*  Watherell  v,  Qowells,  1  Gamp.  227;        *  2  Pet.  145;  Lawrence  «.  Kemp,  1 
Empson  v.  Soden,  4  Barn.  &  Ad.  665;    Duer,  863. 
Wyndham  v.  Way,  4  Taun.  816. 

of  right,  and  the  executors  thereupon  on  the  ground  that  the  circumstances 

hrought  an  action  to  recover  their  value,  showed  malice.    It  was  said  that  to  take 

Heldy  the  deceased  rector ,  in  his  lifetime,  up  strawberry  beds  would  not  per  se  be 

might  have  removed  the  frame  and  glass  actionable. 

work,  and,  semhUj  the  brick  wall  also,  (6)  On  the  other  hand,  if  a  tenant 

or  might  have    left  the  same  out  of  removes  and    sells  fixtures  during  the 

repair,  without  rendering  his  personal  tcrmt  not  immediately  replacing  them; 

representatives   liable  to  dilapidations,  this  is  not  per  »e  a  breach  of  a  covenant 

lleid,   also,  that  the  frame   and  glass  to  repair  and  uphold  and  deliver  up  the 

work,  being  removable  without  injury  to  premises,  with  all  things  affixed  thireto. 

the  freehold,  passed  as  a  personal  chat-  Doe  v.  Burnett,  8  Harr.  Pig.  (Suppl.) 

tel  to  the  executors,  and  were  removable  684. 

by  them  within  a  reasonable  time.   Mar-  Erections  made  by  the  tenant,  after 

tin  «.  Roe,  40  Eng.  Law  &  Eq.  68;  7  forfeiture  or  re-entry  for  condition  bro- 

Ell.  &  B.  237.  ken,  cannot  be  removed.    Whipley  r. 

(a)  This  casO;  however,  was  decided  Dewey,  8  Cal.  36. 
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after  its  expiration.  It  has  been  held,  that,  for  entering  after  the 
term  expires,  a  tenant  is  liable  only  for  a  trespass  upon  the  land; 
not  to  the  articles  removed.  ^  Mr.  Amos^  questions  this  principle, 
and  limits  the  right  of  removing  fixtures,  after  the  term  expires, 
to  the  case  where  the  tenant  holds  over.  This  he  supposes  to 
be  the  point  settled  in  Penton  v*  Robart;^  and  that,  where  the 
tenant  quits  posession  without  removing  a  fixture,  he  is  supposed 
to  have  made  a  dereliction  of  it  to  the  landlord.  And  the  doc- 
trine contended  for  by  Mr.  Amos  seems  to  be  confirmed  by  late 
decisions  in  England.''  (a) 

'  Holmes  v.  Tremper,  20  John  29.   See  '  2  E.  88. 

Heip  r.  Barton,  10  Eng.  L.  &  £q.  499;  ^  Hubbard  v.  Bagshaw,  4  Sim.  888| 

Beckwith  v.  Boyce,  9  Mias.  660.  Weeton  v.  'Woodcock,  7  Mees.  &  W.  14; 

'  p.  S6y  e<  9€q.  Leader  «.  Homewood,  6  0.  B.  N.  S.  546. 

(a)  Where  a  lease  was  forfeited  by  A  lessor  agreed  with  his  lessee  for 
bankruptcy  of  the  tenant,  and  the  lessor  years,  to  allow  him,  or  any  of  his  sub- 
entered,  but  the  assignees  retained  pos-  lesseeS|  the  value  of  improvements  made 
sewion,  and,  three  weeks  after  sudi  by  them  on  portions  of  the  demised  pre- 
entiT,  removed  certain  fixtures  erected  mlses,  or  the  privilege  of  purchasing 
for  tride;  held,  such  removal  was  un-  such  portions  at  the  appraised  value,  at 
lawfal.  Weeton  v.  Woodcock,  7  Mees.  the  expiration  of  the  term.  The  lessor, 
&  W.  li.  And,  in  Pennsylvania,  it  has  after  portions  had  been  sub-let,  procured 
been  settled  that,  as  between  a  tenant  an  assignment  of  the  original  lease  to 
for  life  and  remainder-man,  the  re-  his  son,  the  lessor  paying  the  consldera- 
mowtl  must  take  place  during  the  estate  tion  therefor.  In  a  bill  by  one  of  the 
of  the  former.  But  in  Kew  York,  a  ten-  sub-lessees  againt  the  lessor,  after  the 
ant,  making  improvements  which,  by  expiration  of  the  term,  to  restrain  a  suit 
pirol  license  or  agraement,  he  has  the  at  law  to  recover  possession,  and  also 
ri^t  to  remove,  may  remove  them  for  a  specific  performance,  it  was  not 
after  his  term  expires,  and  while  he  re-  stated  whether  or  not  the  other  sub- 
mains  in  possession.  Dubois  v.  Kelly,  lessees  had  made  Improvements,  and 
10  Barb.  496.  the  son  of  the  lessor  was  not  made  a 
So,  although  the  lessor  have  conveyed  party.  Held,  that  no  relief  could  be 
bii  estate,  and  the  improvements  were  granted  upon  the  complainant's  bill,  as 
Bade  after,  but  without  notice  of  such  Earned.  Ostrander«. Livingston, 8  Barb, 
cosrejance.     lb.  Ch.  416. 

So,  where  the  lessor  of  a  mill  agreed  In  England,  an  out-going  tenant  is 
that  the  tenant  might  make  repairs,  the  sometimes  allowed,  by  custom,  to  retain 
expense  to  come  out  of  the  rent,  and  possession  of  the  land  on  which  his  atoay 
put  in  fixtures,  to  be  removed  by  him  at  going  crops  a?e  sown,  with  the  use  of 
tlie  end  of  his  term,  or  paid  for  by  the  the  barns  and  stables  for  housing  and 
lisdJord ;    and    the    landlord   obtained  carrying    them    away ;    while    the    in- 
10   iDJanction    against    their    removal  coming  tenant  has  the  privilege  of  enter- 
dariog  the  term:    held,  they  might  be  ing,  during  the  old  tenancy,  for  the  pur- 
removed  within  reasonable  time  after-  pose  of  ploughing  and  sowing.    Boraston 
vaids.  though  the  tenant  was  no  longer  v.  Green,  16  £.71.    See  Beaty  v.  Gib- 
io  possession.     Finney  v.  Watkins,  18  bons,  16  E.  116. 

Wtt$,291.  A,  tenant  for  life,  leased  for  years  to 

So  where  land  is  let  for  the  nurturing  B,  under  an  agreement,  that,  if  the  latter 

oftreeu  and  plants,  till  they  are  fit  for  made  certain  erections,  he  should  have 

tnoipUntiDgy  the  tenant  may  cultivate  the  right  to  remove  them,  or  they  should 

tbem  till  they  are  thus  prepared,  and  be  taken  by  A,  at  a  valuation.    B  erected 

thea,  from  time  to  time,  remove  them,  a  frame  stable  and  shops.    A  died  before 

£iDg  V.  Wilcock.,  7  Barb.  263.  expiration  of  the  lease,  but  B  continued 
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A  fire-frame,  fixed  in  a  common  fire-place)  with  brick  laid  in 
between  its  sides  and  the  jambs,  is  a  fixture;  and  a  tenant,  who 
has  placed  it  there,  cannot  remove  it  after  the  expiration  of  his 
term  and  after  leaving  the  premises,  though  he  may  before.^ 
So  a  landlord  offered  the  house  for  sale  at  auction,  reserving  a 
fixture  placed  in  it  by  the  tenant,  but  the  house  was  not  sold. 
At  the  expiration  of  his  lease,  the  tenant  sold  the  fixture,  and 
quit  the  house.  Held,  the  purchaser  could  not  afterwards  sever 
and  remove  the  fixture.* 

§  42.  If  a  lessee,  without  qualification,  surrender  his  lease, 
though  he  also  take  a  new  one  from  the  same  landlord;  he  loses 
his  right  to  remove  a  building  erected  by  himself.  Otherwise, 
where  he  neglects  to  remove  under  a  verbal  agreement  to  buy 
the  fixtures.^ 

'  Gaffield  v.  Hapgood,  17  Pick.  192.  Fltzherbert  v.  Shaw,  1  H.  Bl.  258;  Hal- 

So  with  a  furnace.    Stockwell  v.  Marks,  len  v.  Runder.  3  Tyr.  959.     See  Mitchell 

6  Shepl.  455.  v.  Speedley,   10  Barr,  198}  Bratton  v. 

•  lb.  Clawson,  2  Strobh.  478. 

'  Shepard  v.  Spaulding,  4  Met.  416  j 

to  occupy  under,  and  pay  rent  to  the  upon  the  land  of  B,  by  virtue  of  a  parol 

remainder-man,  G.    G  afierwards  sold  license,  with  the  understanding  that  A 

the  premises.    In  an  action  for  rent  by  is  to  remove  it  upon  notice  from  B,  and 

G  against  B,  B  defended,  on  the  ground  the  building  is  annexed  to  the  freehold 

that  he  had  not  been  allowed  for  his  so  as  to  be  a  fixture ;  a  subsequent  mort- 

erections,  and  that  C  had  received  the  gagee,  without  notice  of  such  license, 

value  of  them  in  the  sale.    Held.  B's  will,  upon  the  expiration  of  a  decree  of 

right  of  removing  ceased  on  A's  death,  foreclosure  of  his  mortgage,  and  after  he 

and  G  was  not  bound  by  the  contract  has  entered  into  possession  of  the  pre- 

between  A  and  B.    White  v.  Arndt,  1  mises,  be  entitled  to  the  building  as  well 

Whart.  91,  as  the  land,  and  may  maintain  trespass 

For  an  unauthorized  removal  of  fix-  against  A  if  he  then  remove  it.  And 
tures,  put  in  by  a  lessee  under  a  special  purchase  of  the  title  of  such  mortgagee, 
agreement  in  writing  as  to  his  right  to  after  the  decree  of  foreclosure  has  ex- 
remove,  and  the  lessor's  right  to  pur-  ]>ired,  but  before  possession  under  the 
chase  thom,  the  lessor's  remedy  is  by  decree,  will  hold  all  the  title  to  the 
action  on  the  agi*eement,  and  not  on  the  building  which  the  mortgagee  had.  and 
covenant  against  waste  in  the  lease,  will  not  be  affected  by  his  own  know- 
Wall  V.  Hinds,  4  Gray,  256.  ledge    that   the    building  was    erected 

Where  a  party  covenants  to  erect  a  under  such  a  license.    Powers  v.  Denni- 

steam  saw-mill  on  the  land  of  another,  son,  80  Vt.  752. 

and  to  mannfacture  lumber  therewith,  In  Louisiana,  a  tenant  has  a  right  to  re- 
out  of  logs  furnished  by  the  latter  for  move  the  improvements  and  additions  he 
five  y«arB ;  at  the  end  of  which  time  the  has  made,  provided  he  leaves  the  property 
mill  and  buildings  to  belong  to  the  owner  leased  in  the  state  in  which  he  found  it. 
of  the  land,  and  the  machinery  to  the  When  the  additions  are  made  with  lime  or 
other  party:  such  party  is  in  no  better  cement,  or  the  like,  the  lessor  should  be 
position  than  a  lessee,  and  his  right  to  notified  by  the  lessee  of  the  intention  to 
remove  the  machinery  can  not  be  exer-  remove  them,  in  order  that  he  may  ex- 
cised after  five  years.  Overton  c.  Willis-  crcise  his  right  of  retaining  them  on  pay- 
ton,  81  Penn.  155.  ing  a  fair  price.    Pellenz  v.  BuUerdieck, 

If  A  erect  a  building  for  his  own  use  13  La.  An.  274. 
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\  43.  In  addition  to  the  three  classes  of  cases,  enumerated  by 
Lord  Ellenborough  in  Elwes  v.  Maw,  in  which  the  question  of 
fixtures  arises;  there  are  others,  perhaps  of  less  importance,  but 
often  oocarring  in  practice,  and  referred  to  in  the  books. 

§  44.  Thus,  while  a  tenant  himself  has  the  right  of  removing  cer- 
tain things  affixed  to  the  realty,  his  creditors  may  attempt  to  seize 
them,  as  chattels,  on  legal  process.^  And  there  seems  no  room 
to  doubt,  that  whatever  the  tenant  himself  might  remove,  may 
also  be  thus  taken  by  creditors.  Indeed  the  question  of  a  ten- 
ant's own  rights  is  often  raised  in  this  way;  and  therefore  the 
case  of  a  creditor's  claim  upon  fixtures  may  perhaps,  with  suffi- 
cient accuracy,  be  classed  under  the  third  of  Lord  EUenborough's 
diTisions. 

§  45.  Analogous  to  the  case  of  a  lessee,  is  that  of  one  who  occu- 
pies the  land  of  another  person  as  his  Offent.  And  the  latter 
seems  to  stand  on  a  less  favorable  footing,  in  regard  to  fixtures, 
than  the  former. 

Thus  the  agent  of  a  mill-owner,  occupying  by  permission  and 
indulgence  of  the  latter,  who  was  his  brother,  inserted  in  the 
mill  his  own  mill-stones  and  irons.  Held,  they  became  the 
property  of  the  mill-owner,  and  were  not  liable  to  the  creditors 
of  the  agent,  though  the  mill  had  been  carried  away  by  a  flood, 
and  these  alone  remained  on  the  premises,  and  were  afterwards 
removed  and  offered  for  sale  by  the  agent.^ 

§  46.  Another  case  of  very  frequent  occurrence  relating  to  the 
law  of  fixtures,  is  that  of  vendcw  and  purchas€r]{a)  where  the 

*  Wetherby  r.  Foster,  6  Vt.  136.  •  Goddard  v.  Bolster,  6  Greenl.  427. 

(a)  The  rule  as  to  fixtures,  between  be  defeated  for  want  of  a  compliance 

the  owner  and  purchaser  at  a  sheriff's  with  the  Statute  of  Frauds.    Christian 

sale,  is  the  same  as  at  private  sale.  Far-  v.  Dripps,  4  Cas.  271. 

rtr  V.  Ghaffetete,  6  Denio,  527.    See        A  and  B  being  partners  in  a  manufac- 

Bratton  v.  Clawson,  2  Strobh.  478.  tory,  C  was  taken  in  as  a  partner,  and 

Growing  wheat  is  a  part  of  the  free-  the  real  and  personal  property  charged 

bold,  and  passes  by  a  deed  of  the  land^  on  the  books  as  partnership  property, 

Mod  parol  evidence  is  not  admissible,  to  C  having  put  in  certain  machinery,  with 

contradict  deed.     Mcllvaine  v.  Ilarris,  which  he  was  credited;  held,  such  ma- 

20  Kis.  457.  chinery  became  fixtures,  independent  of 

Where  one  occapies  a  building,  not  as  the  question  of  the  ownership  of  the 

teosot,  but  as  a  claimant  or  owner,  ma-  real    estate.     Christian   v,    Dripps,    4 

ch/oery  put    into   it    becomes  fixtures,  Cas.  271. 

although  hiB  title  to  the  real  estate  might 
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owner  of  land  conveys  it  to  another,  and  the  question  arises, 
what  shall  pass  with  and  as  a  part  of  the  land.  And  herer  the 
law  is  no  less  liberal  in  favor  of  the  purchaser,  than  it  is  in  favor 
of  the  heir,  as  between  him  and  the  executor.^  Things  personal 
in  their  nature,  but  fitted  and  prepared  to  be  used  with  real 
estate,  and  essential  to  its  beneficial  employment,  pass  with  tho 
realty.  Thus  the  conveyance  of  a  9aw-miH{b)  passes  the  mill- 
chain,  dogs  and  bars  connected  with  it;  that  of  a  brewery,  passes 
a  malt-mill  attached  to  it;  that  of  a  cotton-mill,  passes  the  waters, 
flood-gates,  &c.,  and  also  the  machinery,  whether  affixed  or  not. 
So  kettles  for  manufiicturiug  ashes,  though  not  set,  have  been 
held  to  pass  with  the  premises  in  which  the;  were  used.     So 

*  Miller  9.  Plnmb,  6Gow.  665;  Holmes  205}  Buckley  v.  Buckley,  11  Barb.  48; 
V.  Tremper,  20  John.  80;  2  Washb.  408;  English  v.  Foote,  8  S.  &  M.  444;  Petrie 
Despatch,  &c.  v.  Bellamy,  &c.,  12 19.  £[.    v,  Dawson,  2  Garr.  &  K.  188. 

(6)  It  is  to  be  observed,  however,  that  Where  the  owner  of  land  erects  a  dye- 
this  constmction  depended  in  part  upon  honse  upon  it,  and  sets  up  d.ve  kettles 
the  use  of  the  word  millj  as  a  term,  of  therein,  firmly  secured  in  brick  work, 
deicription.  The  grant  of  a  saw  mill  or  they  become  a  part  of  the  realty,  and 
grist  mill,  with  its  privileges  and  appur-  pass,  without  express  words,  by  a  deed  of 
tenances,  will  pass  the  land  under  it,  and  the  land.  Noble  v.  Bosworth,  19  Pick. 
that  required  for  the  use  of  the  mill;  814.  The  floor  of  a  bar-iron  mill,  con- 
also  the  head  of  water  necessary  to  sisting  of  plates,  kept  down  by  their  own 
its  enjoyment.  Maddox  v.  Goddard,  8  weight,  and  removable  without  injury, 
Shepl.  218;  Rackley  v.  Sprague,  5  lb.  passes  with  the  mill  to  an  execution 
281 «  So  also  the  right  of  flowing  back  purchaser.  Pyle  v.  Pennock,  2  W.  & 
upon  other  lands  of  the  grantor,  as  be-  Serg.  800. 

fore  the  conveyance.    lb.    The  grant  of        As  between  vendor  and  vendee,  the 

a  ^*  mill  site  "  passes  all  the  land  covered  machinery  of  a  steam  flouring  mill  would 

by  the    mill.     Grosby  v.  Bradbury,  2  be  considered  part  of  the  realty;  though 

Appl.  61.  not  between  landlord  and  tenant.    Mc- 

But  it  is  held,  in  a  late  case,  that,  if  a  Greary  v.  Osborne,  9  Gal.  119. 
conveyance  of  a  mill  or  manufactory  use        Or  a  bathing  tub,  and  the  necessary 

words  commonly  applied  to  machinery,  pipes  for  conducting  water  through  the 

it  will  pass  with  the  mill;  otherwise,  if  apartments  of  a  house  into  a  bath  room, 

not.    Teaff  V.  Hewitt,  1  M'Gook,  540.  if  fastened  by  nailing.    Gohcn  v.  Kyler, 

Gonveyancc  of  a  lot  of  land,  with  one  27  Mis.  122. 
rolling  mill  establishment,  buildings,  ap-        So  stills,  put  up  for  distilling,  incased 

paratus,  steam  engine,  boilers,  bellows,  in  brick  and  mortar  work.    Or  a  largo 

&c.,    attached    to    the    establishment,  copper  kettle,  put  up  for  cooking  food. 

Held,  TolU  pass<id  as  part  of  the  ma-  for  hogs,  and  incased  in  brick  and  mor- 

chinery,  though  temporarily  detached,  tar  work.    Bryan  9.  Lawrence,  5  Joues, 

Voorhis  v.  Freeman,  2  W.  &  Serg.  116;  887. 
Pyle  V.  Pennock,  lb.  890.  So  a  rough  plank,  put  into  a  gin-house 

A  clapboard  machine  and  shingle  ma-  to  spread  cotton  seed  on,  though  not 

chine,  fastened  into  a  saw  mill,  to  be  nailed  down.  Otherwise  with  chandeliers 

there  used,  are  to  be  considered  a  part  and  side  brackets,  attached  to  gas-pipes 

of  the  realty,  and  will  pass  to  the  credi-  by  the  owner  of  the  house,  in  case  of  a 

tor  or  purchaser  by  a  levy  upon  the  real  slieriif 's  sale  of  the  honse.    Vaughen  v. 

estate,  or  a  sale  thereof.    Trull  v.  Fuller,  Haldeman,  88  Penn.  622. 
28  Maine,  545. 
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fencing  staff,  which  has  been  used  for  fences,  though  temporarily 
detached  from  the  land,  but  without  any  intention  of  a  perma- 
nent separation.  So  manure  in  a  barn-yard,  even  though  (it 
seems)  lying  in  heaps.  So  a  steam-engine,  with  fixtures,  used  to 
ime  a  bark-mill,  and  pounders  for  breaking  hides  in  a  tannery, 
erected  by  the  owner,  is  part  of  the  realty,  and  passes  by  a  con- 
yejance  thereof.  And  there  are  many  articles,  absolutely  neces- 
sfuy  to  the  use  and  enjojrment  of  the  land,  which  will  pass  to  a 
purchaser,  whether  actually  upon  the  land  or  not.  Such  are 
doois,  windows,  locks,  keys,  mill-stones,  &c.  They  are  construc- 
tively (mnezed.^ 

Nor  is  it  material,  whether  the  erection  is  for  trade  or  manu- 
factures, or  merely  agricvltvrah  If  the  article  in  question  is 
necessary  for  carrying  on  the  business  meant  to  be  followed,  it 
passes  to  the  purchaser.  Thus  a  cotton-gin,  attached  to  the 
gears  or  connected  with  the  running  works  in  the  gin-house 
upon  a  cotton  plantation,  passes  with  the  land.'  But  where 
the  owner  of  land,  having  a  tanning-mill  upon  it,  sold  the  land, 
with  a  parol  reservation  of  the  mill,  and  afterwards  sold  the 
latter  to  another  purchaser;  held,  (it  seems)  that  a  mill-stone, 
aflked  to  the  mill  with  iron  fastenings,  did  not  pass  with  the 
land.'  So  a  large  and  heavy  wooden  box,  lined  with  zinc, 
put  together  in  a  room  of  a  tavern  and  used  for  ice,  and  which 
cannot  be  moved  whole,  does  not  pass  by  a  deed  of  the  estate.^ 
And  where  the  land  conveyed  is  public  property^  the  grant  will 
not  pass  wood,  which  has  been  previously  cut  and  corded  by  a 
person  without  title;  but  the  latter  may  have  an  action  against 
the  purchaser  for  taking  it  away.^ 

§  47.  It  has  been  formerly  questioned,  whether  fixtures  would 

'  Liford's  Case,  11  Go.  51;  Leroy  r.  1  Mis.  620;  Goodrich  v.  Jones,  2  HiU, 

PUtt,  4  Paige.  77;  Farrar  v.  Stackpole,  142;  Voorhis  ».  Freeman,  2  W.  &  Serg. 

6Green].  154;*  Phillipson  v.  Mallanphy,  119;   Oves  v.  Ogelsby,  7  Watts,  106; 

Harlan  v .  Harl an ,  16  Pen n .  507 . 

*  This  case  contains  an  interesting  ex-  '  F arris  v.  Walker,  1  Bal.  504;  Brat- 

poation  of  the  law  of  fixtures,  as  modi-  ton  v.  Glawson,  2  Strobh.  Eq.  478. 

ied  by  the   numerous   inventions   and  *  Heermance  v.  Vernoy,  6  John.  6; 

improremeDts  of  modern  times,  both  for  See  9  Cow.  89. 

purposes  of  domestic  convenience,  and  *  Park  v.  Baker.  7  Allen,  78. 

mon  particniarly   for  carrying  on  the  *  Jones  v.  Snolson  8  MIsso.  893. 
Tirions  branches  of  manufactures. 
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pass  by  a  mortgage  of  the  land,  without  being  specially  namedJ 
But  there  seems  to  be  now  no  reason  to  doubt  that  they  do  pass. 
Thus  the  mortgagee  may  have  a  bill  for  an  injunction  against 
waste  in  their  removal.*  (a)  And  the  mortgagor's  possession  is 
not  deemed  fraudulent,  as  in  case  of  mere  chattels,  (d)  So, 
although  an  erection,  which  the  jury  find  to  be  not  a  fixture,  is 
separately  conveyed  in  a  mortgage  of  the  land,  the  mortgagee 
need  not  take  possession  of  it  as  a  chattel  to  give  him  title 
against  creditors  of  the  mortgagor.^  So,  as  between  mortgagor 
and  mortgagee,  fixtures  put  up  on  premises  leased  for  years, 
pass  by  a  mortgage  of  the  land.  ^  And  in  general  the  same 
construction  of  the  rule  as  to  fixtures  applies  between  mortgagor 
and  mortgagee,  as  between  grantor  and  grantee.^  The  rule,  in 
respect  to  what  must  be  deemed  a  part  of  the  realty,  is  more  libe- 
rally applied  in  favor  of  the  mortgagee  than  in  favor  of  a  tenant. 
Whatever  is  attached  to  the  land  to  be  habitually  used  and  enjoyed 
therewith,  whether  for  the  purposes  of  trade  and  manufacture  or 
not,  passes  with  the  freehold.^  Thus  a  steam  engine  erected  in 
a  permanent  manner  in  a  tan-yard,  to  facilitate  the  process  of 
tanning,  and  used  there  for  such  purposes  for  two  or  three 
years,  but  not  removable  without  injury  to  the  building  to 

*  Quincy,  1  Atk.  477.  This  case  was  610;  See  Wheeler  v.  Monte6ore,  1  Gale 
evidently  decided  on  its  own  phraseology,  &  Dav.  498;  Hitchman  v.  Walton,  4 
and  not  on  any  distinction  betw^n  con-  Mees.  &  W.  409;  Buckley  v.  Buckley, 
ditional  and  absolute  sales.  11  Barb.  48. 

'  Amos.  188,  €t  teq.;   Union,  &c.  v,  *  Day  r.  Perkins,  2  Sandf.  Ch.  869. 

Emerson,   15   Mass.   159;    Robinson  v,  *  Main  v.   Schwarzwadder,   4  ^.   D. 

Preswick,  8  Edw.  246.  Smith,  278. 

*  Steward  v.  Lombe,  1   Brod.  &  B.  *  Breese  v.  Bange,  2  Smith,  474. 

(a)  In  California  (Sands  v.  Pfeiffer,  the  distress  illegal.    Dal  ton  f.  Whit  tern, 

10  Gal.  258),  the  remedy  by  injunction,  8  Ad.  &  £1.  N.  S.  961. 

under  Practice  Act,  sec.  261,  to  prevent  Fixtures  are  not  distralnable,  because 

the  wrongful  removal  of  fixtures,  is  not  not  capable  of  being  restored  or  put 

the  only  remedy  to  which  a  mortgagee  back.    Darby  v.  Harris,  1  Ad.  &  £1.  N. 

is  entitled;  he  may  also  maintain  reple-  S.  895. 

vin  after  they  have  been  removed.  In  case  of  scUe  on  execution^  the  mort- 

(6)  Where  a  landlord  distrained  cer-  gagor  has  the  right  to  possess  the  pre- 

tain  fixtures,  and   an  action  of  trover  mises  after  the  sale  until  actual  delivery 

was  brought  against  him;  held.,  an  alle-  of  the  sherifi'^s  deed;  but  such  deed  and 

gation   in  the  writ,  describing  them  as  the  rights  of  the  purchaser  relate  back 

goods  and  chattels,  did  not  cffetop  the  to  the  date  of  the  mortgage  so  that  the 

plaintiff  to  rely  upon  the  fact  of  their  mortgagor  has  no  right  to  remove  fixtures 

being  annexed  to  the  realty,  as  making  permanently  annexed  during  that  inter- 
val.    Sands  v,  Pfeifler,  10  Cal.  258. 
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trhich  it  was  braced;  was  held  to  be  a  fixture,  and  to  pass  by  a 
mortgage  of  the  land.^  So  A  made  a  lease  to  B,  which  B  as- 
signed to  A  to  secure  money  borrowed  and  to  be  borrowed. 
Held  not  a  surrender  of  the  term,  but  a  mortgage;  and  that  A 
was  entitled  to  fixtures  as  mortgagee.'  So  an  engine  and  boilers 
of  a  flouring  mill  were  held  to  be  part  of  the  realty,  and 
to  be  included  in  a  mortgage  of  the  realty,  though  put  in  after 
the  mortgage  was  made.^ 

But  machinery  in  a  bedstead  manufactory  and  a  grist-mill,  con- 
sisting of  a  planing  machine,  a  machine  for  cutting  screws,  a 
tuniing  lathe,  a  circular  saw  and  frame,  and  a  boring  machine, 
which,  though  spiked  to  the  floor,  studs,  and  posts  of  the  build- 
ing, could  still  be  removed,  and  were  in  fact  removed  without 
difficult  or  essential  injury  either  to  the  building  or  the  machinery 
itself,  and  were  used  in  another  building,  were  held  to  be  per- 
sonal property  and  no  part  of  the  real  estate  as  between  the  mort- 
gagee and  mortgagor.^  So  looms,  placed  on  the  floor  of  a  fac- 
tory, fastened  down  by  screws  for  the  purpose  of  keeping  the 
looms  in  a  steady  position,  worked  by  a  band  carried  by  the 
fixed  machinery,  and  removable  without  injury  to  the  freehold, 
did  not  pass  by  a  mortgage  of  the  realty.^ 

So  an  iron  boiler  in  a  paper-mill,  set  in  brick- work,  which  was 
laid  on  a  stone  foundation  placed  in  the  ground  up  to  which  the 
floor  was  laid,  together  with  the  iron  pipe  connected  with  it  by 
screws  and  bolts;  engines  for  grinding  rags,  fixed  in  tubs  stand- 
ing on  timbei*s  up  to  which  the  floors  of  the  building  were 
scribed;  paper  presses  fastened  to  the  building  by  cleats  and 
with  screws  and  nuts;  calendar  rolls  in  an  iron  frame  screwed  to 
timbers,  which  were  spiked  to  the  floor;  a  rag-cutter;  a  trim- 
ming press  set  in  a  frame,  which  was  screwed  to  the  floor;  and 
a  machine  for  making  paper,  which  was  fastened  to  the  floor  by 
cleaf«  nailed  around  it,  and  in  no  other  way;  were  .held,  to  be  no 
part  of  the  real  estate,  as  between  mortgagor  and  mortgagee; 
though  it  is  otherwise  with  the  iron  shafting  put  up  in  the  build- 

'  Sparks  V.  State,  &c.  7  Blaekf.  474  *  FuUam  v.  Stearns,  80  Vt.  443. 

'  Breeae  v.  Barge,  2  E.  D.  Smith,  474.        •  Murdock  v.  Gifford,   18  N.  Y.   (4 

*  Sands  v.  Pfeifier,  10  Gal.  258.  Smith)  28. 
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iug  by  haDgers  of  iron  bolted  to  the  beams  and  sills,  and  used 
for  turning  and  carrying  the  machinery.^ 

^  48.  In  reference  to  a  mortgage  made  by  the  party  who  erected 
the  fixtures,  it  has  been  held  that  gas  fixtures  and  sitting  stools, 
placed  by  a  tenant  in  a  shop  or  store,  though  fastened,  arc  mere 
chattels,  and  may  be  mortgaged  as  such;  and  in  an  action  by  the 
landlord,  against  a  subsequent  tenant,  for  not  delivering  them, 
he  may  set  up  in  defence  the  title  of  the  mortgagee.^  So  where 
buildings  and  fixtures,  erected  by  a  tenant,  were  designed  for 
and  adapted  to  machinery,  to  be  moved  by  water-power,  the 
use  whereof  was  granted  in  the  lease;  held,  an  assignment  by 
the  tenant  to  the  owner  by  way  of  mortgage  included  these 
erections.^  So  A,  a  publican,  being  indebted  to  B,  deposited 
with  him  his  lease,  also  constituting  B  equitable  mortgagee  of 
the  premises  and  the  fixtures  belonging  thereto.  A  remained  in 
possession  and  became  bankrupt.  Held,  the  fixtures,  consisting 
of  ordinary  house  and  trade  fixtures,  were  not  in  the  order  and 
disposition  of  the  bankrupt,  but  belonged  to  the  mortgagee.* 
And,  in  the  absence  of  special  agreement  or  custom,  an  article 
that  can  be  removed  without  essential  injury  to  itself  or  to  the 
freehold  is  a  chattel,  as  between  the  purchaser  of  the  realty  and 
a  prior  mortgagee  of  the  personalty.^  And  where  a  lessee  mort- 
gaged tenant's  fixtures,  and  afterwards  surrendered  his  lease  to 
the  lessor,  who  granted  a  fresh  term  to  the  defendant;  held,  the 
mortgagees  had  a  right  to  enter  and  sever  the  fixtures;  it  not 
being  competent  to  the  tenant  to  defeat  his  gitint  by  a  subsequent 
voluntary  act  of  surrender.®  So  the  tenant  of  a  house  in  which 
certain  fixtures  had  been  erected  mortgaged  it,  without  mention- 
ing them.  He  afterwards  assigned  the  premises  and  all  his  estate 
and  efifects  to  trustees,  and,  while  the  trustees  were  in  treaty  for 
selling  the  fixtures,  the  mortgagee,  his  debt  being  due,  entered 


*  Hill  ».  Wentworth,  28  Verm.  428.  ,    R.  169;  See  Waterfall  r.  Pcnistone,  37 
'  Lawrence  v»  Kemp,  1  Duer,  286.  lb.  156. 

■  2  Smith,  474.  *  Wade  v.  Johnston,  26  Geo.  881. 

*  Barclay,  85  Eng.  L.  &  Eq  *  *  London,  &c.,  Co.  r.  Drake,  6  C.  B. 

(N.  S.)  798. 
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» 

forcibly,  and  refused  on  demand  to  deliver  them.  Held,  trover 
did  not  lie  against  him.^ 

§  49.  But,  on  the  other  hand,  a  steam-engine  set  upon  a  granite 
block  and  fastened  down  by  a  bolt,  and  a  boiler  set  in  bricks  in 
gach  a  manner  that  it  cannot  be  removed  without  taking  down 
the  bricks,  and  both  used  for  running  machinery  in  an  adjoining 
shop,  become  a  part  of  the  realty;  and  evidence  of  a  general 
usage  and  custom  between  manufacturers  and  purchasers  of  such 
property  to  regard  it  as  personalty  is  incompetent;  and  a  mort- 
gage thereof  to  the  manufacturer  as  personal  property,  executed 
contemporaneously  with  the  bill  of  sale  from  him,  after  the 
engine  and  boiler  had  been  put  in  operation,  passes  no  title  in 
them  as  against  a  subsequent  purchaser  of  the  real  estate,  though 
with  notice  of  the  mortgage.* 

§  49  a.  Of  somewhat  similar  nature  is  the  case  of  a  mechanic^ 
claiming  a  lien  upon  a  building  which  he  has  erected.  Where  such 
building  was  a  theatre]  held,  the  lien  embraced  the  permanent 
stage,  but  not  the  movable  scenery  and  flying  stages;  the  former 
being  a  part  of  the  freehold,  but  the  latter  only  necessary  for 
theatrical  exhibitions — a  dpecies  of  trade*  So  a  mechanic's  lien 
will  embrace  a  steam  engine  used  for  propelling  a  saw  mill.^ 
But  an  engine  house,  partly  of  stone  and  partly  of  wood,  with 
stone  foundations  for  a  steam-engine,  erected  by  a  tenant  for 
years  for  the  use  of  a  coal-mine,  he  having  the  privilege  of 
removing  all  fixtures  at  the  expiration  of  his  term,  is  not  the 
subject  of  a  mechanic's  lien.^  . 

§  50.  As  between  mortgagor  and  mortgagee,  a  different  question 
arises  in  regard  to  fixtures,  viz.:  whether  either  of  them  may 
remove  erections,  which  he  himself  has  made  upon  the  land.(a) 
In  Massachusetts,  one  holding  land  subject  to  redemption  may, 

'  LoogsUff  V.  Heagoe,  2  Ad.  &  £1.        '  Olympic.  &c.,  2  Browne.  2S6;  Mor- 
167.  gan  v.  Arthurs,  8  Watts,  140. 

*  Bidiardsonv.  Copeland,  6  Gray,  586.        *  White's  Appeal,  K)  Barr,  252. 

(a)  A  party,   lawfally  in  possession  that  a  tenant  shall  not  alter  or  remove 

onder  an  execntion  sale,  may  remove  buildings,   without    written   permission 

temporary  buildings  erected  by  himself,  from  the  landlord,  under  penalty  of  for- 

hefore  redemption.     Tyler  v.  Decker,  10  feiting  the  residue  of  the  term.    S.  C. 

Cil.  435.  St.  1817,  87. 

In  Soath  Carolina,  a  statute  provides 
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even  after  a  decree  to  redeem,  remove  a  bam  and  blacksmith's 
shop  erected  by  him,  and  so  slightly  affixed,  that  they  may  bo 
removed  with  but  little  disturbance  of  the  soil.  But  a  kettle, 
set  by  the  owner  of  a  freehold,  who  afterwards  mortgages  such 
freehold,  cannot  be  removed  by  him,  or  taken  as  his  personal 
property,  but  passes  by  the  mortgage,  though  appurtenances 
are  not  expressly  named.  So  if  a  mortgagor  erects  fix- 
tures, he  cannot  remove  them  before  payment  of  the  debt 
And  if  the  mortgagee  removes  them  after  the  mortgagor's 
death,  they  do  not  belong  to  the  executor  of  the  latter.^ 
So  a  mortgagor  in  possession  is  a  trespasser,  if  he  remove 
a  Tnill  which  he  himself  has  built,  or  anything  attached  to 
it.  In  recent  decisions,  the  reason  for  the  distinction  between 
such  a  case,  and  that  of  improvements  made  by  a  tenant,  is  very 
clearly  and  satisfactorily  shown  to  consist  in  the  fact,  that  both 
a  mortgagor  and  a  tenant  are  presumed  to  make  the  improve- 
ments/br  their  own  benefit;  which  object  will  be  best  effected  by 
treating  them  in  the  former  case  as  paii;  of  the  freehold,  and  in 
the  latter  as  personal  property,  removable  by  the  tenant.  The 
further  considerations  have  been  suggested,  that  one  of  the  most 
usual  purposes  of  mortgaging  real  estate,  is  the  raising  of 
money  to  be  expended  on  its  improvement;^  and  that  the  mort- 
gagor has  only  to  redeem,  in  order  to  have  the  benefit  of  the 
fixtures;  and,  if  not  worth  redeeming,  he  ought  not  to  do  any- 
thing to  lessen  the  value  of  the  property.^ 

§  51.  In  England,  shares  in  some  corporations  have  been  held 
to  be  real  estate;  as  for  instance  in  the  New  River  water,  in  the 
navigation  of  the  river  Avon,  and  in  some  navigable  canals.*(6) 

*  Butler  t>.  Page,  7  Met.  40.  Bradley  v.  Holdsworth,  8  M.  &  W.  422; 

*  Taylor  v.  Townsend,  8  Mass.  411;  16  Bligh  v.  Brent,  2  Y.  &  Coll.  268.  If  A 
Mass.  159;  Winslow  v.  Merchants',  &c.,  and  B  build  a  bridge  ^cross  a  river  be- 
4  Met.  306.  tween  their  respective  lands,  by  authority 

*  Pettengill  v,  Evans,  6  N.  H.  64.  of  the  Legislature;  the  bridge  is  real 
^  1  Cruise,  38;  2  Yes.  652.    Chancel-    estate.   Meason,  4  Watts,  341.    See  also 

lor  Kent  says,  that,  in  £ngland«8har.cs  in  Drybatter  v.  Bartholomew,  2  P.  Wms. 
companies  acting  on  land  exclusively,  as  127;  Boyce  v.  Greene.  Batty,  608;  Dun- 
railroad,  canal  and  turnpike  companies,  croft  v.  Albreoht,  12  Sim.  189;  Ang.  on 
are  held  to  be  real  estate.    8  Comm.  840,  Corporations,  181 ,  ch.  6,  s.  4;  Cape,  &c.' 
n..  6th  ed.    But  see,  as  to  shares  in  3  Bland,  670;  Binney's  Case,  2  lb.  146. 
Water  Workt,  that  they  are  personal, 

(b)  A  testator  bequeathed  the  interest    and  proceeds  of  the  residue  of  his  pro- 
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^  52.  In  equity^  money  directed  or  agreed  to  be  laid  ottt  in  land 
is  n^arded  as  land.  A  court  of  equity,  regarding  the  substance, 
and  not  the  mere  forms  and  circumstances,  of  agreements  and 
other  instruments,  considers  things  directed  or  agreed  to  be 
done,  as  having  been  actually  performed,  where  nothing  has 
intervened  which  ought  to  prevent  a  performance;  provided  the 
purposes  for  which  the  acts  are  to  be  done  are  legal,  and  can  be 
earned  into  effect.  The  true  meaning  of  this  maxim  is,  that 
equity  will  treat  the  subject  matter,  as  to  collateral  consequences 
and  incidents,  in  the  same  manner  as  if  the  final  acts  contem- 
plated by  the  parties  had  been  executed  exactly  as  they  ought 
to  have  been.^  Thus,  where  one  devises  and  bequeaths  all  his 
real  and  personal  estate  to  trustees  to  be  sold,  and  then  be- 
queaths the  proceeds  to  an  alien;  the  interest  bequeathed  to  the 

'  3  Wheat.  578;  Hawley  v.  James,  6  Knight,  10  Yt.  186;  Arnold  v.  Gilbert,  6 
Paige.  318;  1  Story  on£q.79;  See  Cos-  Barb.  190;  Lindsay  v.  Pleasants,  4  Ired. 
ter  r.  Clarke,  8  Edw.  428;  Beardsley  v.    £q.  820. 

pertr.  **of  erery  description  it  might  be  applied  only  to  the  stockholders  them- 

At  his  death/'  to  certain  persons  for  their  selves,  not  as  between  them  and  third 

lires;  and, after  the  decease  of  thtf  survi-  persons;  and,  therefore,  that  the  levy  of 

ror,  he  beqaeathed  the  restdae  in  equal  an  execntion  must  be  as  upon  personal 

moieties  between  the  British  and  Foreign  property.    Gape   Sable,  &c.,  8   Bland, 

Bible  Society,  and  the  Home  Missionary  670.    On  the  other  hand,  canal  stock, 

Society.    Part  of  the  testator's  property  though  declared  to  be  personal  property, 

eoQsisted  of  railway  shares.    On  a  bill  is  still  real,  and  governed  by  the  same 

filed  by  the  treasurer  of  one  of  the  chari-  law  as  the  land  over  which  the  canal 

ties,  it  was  held,  without  prejudice  to  the  passes.     Binliey,  2  lb.  188. 

quettUm  whether  the  railway  thares  were  In  Massachusetts,  shares  in  acorpora- 

or  vere  not  real  estate,  within  the  mort-  tion  are  held  personal  property,  even 

nain  act,  that  the  ultimato  remainder-  though    the    corporation    be    instituted 

men  were  entitled  to  have  the  railway  merely  for  the  purpose  of  holding  real 

^ares  sold,  and  the  produce  invested  in  estate.    Sull.  on  L.  T.  71;  4  Dane,  670; 

consols.    Thornton  «.  Ellis,  10  Eng.  Law  Russell  v.  Temple,  8  lb.  108.    Shares  in 

fc  Eq.  85.  a  railroad  corporation  are  expressly  made 

In  Connecticut,  shares  in  a  turnpike  personal  estate.  Mass  Rev.  St.  848.   See 

vere   held  to    be  real    estate.    But  a  Gen.  Sts. 

sabteqnent  statute  has  provided  other-  And  it  has  been  decided  in  Rhode 

vise.    Welles  v.  Cowles,  2  Conn.  667;  Island,  that  shares  in  a  bridge  corpora- 

Dntt.  46.    See  Price  v.  Price,  6  Dana,  tion  were  personal  property;  and  also, 

J07.  that,  when  they  belonged  to  a  wife,  and 

In  Kentucky,  shares  in  a  railroad  cor-  the  husband  died  without  doing  any  act 

poration  have  been  held  real  estate,  de-  to  reduce  them  to  pos-session,  they  vested 

aceodlng,  as  such,  to  heirs,  and  subject  in  the  wife,  not  in  his  administrator. 

to  dower.     Price  t?.  Price,  6  Dana,  107.  Arnold  v.  Ruggles,  S.  J.  C.  Sept.,  1837. 

Otherwise   in  Ohio.     Johns  v.  Johns,  1  In  North  Carolina  and  Ohio,  shares  in 

MeCook,  Z&O.  corporations  are  personal  estate.    And 

/n  Maryland,    where   a  statute   pro-  this  is  undoubtedly  the  general  principle 

rided  that' Che  property  of  a  corporation  of  American  law.    N   C.  Rev.  St.  121; 

iboald  be  held  aa  real* estate;  held,  this  Walk.  Intr.  211. 
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latter  is  personal  estate,  and  he  shall  hold  it.  So,  whei*e  land  is 
devised  to  a  wife,  but  with  orders  that  it  be  turned  into  money, 
the  husband  takes  the  absolute  title.  So  land  held  for  trading 
purposes  is  in  equity  treated  as  personal  property.^ 

§  53.  Where  money  is  directed  or  agreed  to  be  turned  into 
land,  or  the  converse,  if  the  cestui  que  trust  has  the  whole  bene- 
ficial interest,  he  may,  at  any  time  before  the  conversion  takes 
place,  either  by  his  acts  or  declarations,  or  by  application  to  a 
court,  elect  to  take  either  the  land  or  the  money.  If  he  make 
no  election,  and  die,  as  to  his  representatives,  the  conversion 
shall  be  intended  to  have  taken  place.  The  mere  direction  of  a 
testator  will  not  change  the  proceeds  of  land  sold  into  person- 
alty.    They  will  still  remain  mere  equitable  assets.^ 

§  54.  Where  by  will  land  is  appropriated  to  the  payment  of 
debts  and  legaci.es,  the  heir  or  residuary  legatee  has  a  resulting 
trust  in  the  land,  subject  to  the  fulfilment  of  this  object;  and 
he  may  either  restrain  the  trustee  from  selUng  more  than  is 
required,  or  offer  to  pay  the  debts  and  legacies;  and  either  a 
portion  of  the  land  or  the'  whole,  as  the  case  may  be,  will  then 
be  held  as  land,  and  not  as  money.  Otherwise,  where  the  evi- 
dent intent  is,  to  give  the  character  of  personalty  to  the  whole 
proceeds.  If  the  legatee  of  the  money  to  be  raised  by  a  sale  of 
land  elect  to  take  the  land  instead,  the  law  regards  it  as  a  new 
acquisition  by  him,  and  it  will  descend  from  him  as  such,  and 
not  as  inherited  property.  ^ 

§  55.  In  England  it  has  been  held,- that  the  land  shall  be  treated 
as  land,  with  reference  to  a  residuary  legatee,  even  though  he 

>  Craig  V.  Leslie,  8  Wheat,  568;  Proc-  well,  1  Baldw.  166;  Tilghman,  5  Whart. 

tor  V.  Fenebee.  1  Ired.  £q.  148;  Bligh  v.  44;  Amphlett  v.  Parke,  2  R.  &  My.  221; 

Brent,  2  Y.  &  Coll.  268;   Thomas  v.  Dkwes  r.  Haywood,  2  Dev.&B.  Eq.  SIS) 

Wood,  1  Md.  Ch,  296;  See  Queen  v.  St.  Grieveson  v.  Kissopp  2  Keen,  668;  Har- 

Kargaret,  &c.,  2  Ad.  &£ll.  (N.  S.)  559;  court  v.  Seymonr,  5  Eng.  Law  &  £q. 

Wood  V.  Keyes,  8  Paige,  865;  Bogert  v,  208;  White  v.  Smith,  8  lb.  77;  Slocum 

Hertell.  4  Hill,  492;  Foster  v.  Hilliard,  v.  Slocum,  4  Edw.  Ch.  618;  Coyte,  &c., 

I  Story  R.  77 ;  Bleight  v.  Manufacturers,  8  Eng.  L.  &  Eq.  224;  Rawley  r.  Adams, 
&c.,  10  Barr,  181:  Johnson  v.  Corbett,  7  Beav.  648. 

II  Paige,  265;   Swartwout  v.  Burr,  1  ■  8  Wheat.  568;  State  v.  Nichols,  10 
Barb.  495;  Peter  v.  Beverly,  10  Pet.  588;  Gill  &  J.  27;  Clay  v.  Hart,  7  Dana,  6. 
Gott  V.  Cook,  7  Paige^  584;  Kane  v.  See  Haggard  v.  Rout,  6  B.  Mon.  247. 
Gott,    24    Wend.    660;    Rutherford   v,  *  8  Wheat,  582-8-^;  Simpson  v.  Kelso, 
Green,  2  Ired.  122;  Reading  v.  Black-  8  Watts,  247. 
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Iiave  made  no  election.     But  this  doctrine  is  expressly  overruled 
in  this  country.*  (a) 

^  56.  The  distinction  between  real  and  personal  estate,  though 
less  important  in  the  United  States  than  in  England,  where,  by 
the  common  law,  lands  are  not  subject  even  to  the  payment  of 
debts,  except  of  a  certain  kind,  is,  notwithstanding,  in  many 

>  8  Wheat.  582;  Roper  v.  Radcliflfb,  9  Mod.  167. 

(a)  It  b  held  that,  where  land  of  one  to  purchase  it,  and  thus  acquire  an  in- 
deceased  is  sold,  by  order  of  court,  for  terest  as  husband.  Samuel  v.  Samuel 
payment  of  debts,  the  surplus  shall  bo  4  B.  Monr.  256.  Where  A  agreed  with 
distributed  as  real  estate.  So  a  recog-  B  to  sell  land  to  B,  but  died  before 
nizanoei  givea  to  husband  and  wife  for  giving  a  deed,  the  agreement  being  then 
ber  share  iu  the  estate  of  one  deceased,  valid,  but  afterwards  ceasing  to  be  so 
sorvives  to  her  upon  the  husband's  by  the  laches  of  B;  held,  the  next  of 
death — foUowing  the  nature  of  the  land,  kin,  not  the  heir  of  A,  took  the  land. 
So  an  annuity  secured  to  a  widow  in  lieu  Gurre  v.  Bowyer,  5  Beav.  6.  n.  Where 
of  dower  is  treated  as  land,  and  as  such  one,  having  made  a  devise  of  land,  sells 
pasMs  to  her  second  husband.  But  a  it,  and  a  deed  is  given  after  his  death, 
bond,  given  to  one  heir  for  his  share  of  the  price  belongs  to  the  executor,  See, 
the  land  descended  y  is  personal  property;  though  there  is  a  lien  on  the  land  there- 
aod,  if  an  order  contained  in  a  will  for  for.  Farrar  v.  Winterton,  5  Beav.  1. 
the  sale  of  land  is  conditional,  it  does  not  See  Simpson  v.  Ashworth,  6, 412;  Evans 
become  personalty  till  actually  sold.  v  Salt,  6,  266. 

Dillar  v.  Toung,  2  Yea.  26i ;  Yoke  v.  A  testator  devised  his  estate  to  his 
Bamet,  1  Binn.  864;  Lode  v,  Hamilton,  widow  for  life,  and  directed  his  execu- 
2  8.  and  R.  493;  Parke  b  J.  287.  tors,  after  her  decease,  if  the  maiority 
See  Henry  v.  M'Closkcy,  9  Watts,  of  his  children  should  agree,  to  sell  the 
145;  Parker  v.  Stnckert,  2  Miles,  278.  real  estate,  and  out  of  the  proceeds  to 
See  Wright  v.  Rose,  2  Sim.  b  Stu.  828;  pay  a  debt,  and  a  certain  sum  to  each 
Moses  V.  Margatroyd,  1  John.  Gh.  180;  of  his  children,  and  to  distribute  the  re- 
Bum  0.  Sim,  1  Whart.  252;  Simpson  sidue  among  his  children  three  years 
p.  Kelso,  8  Watts,  217;  Tilghman,  5  thereafter.  Held,  the  real  estate  was 
Whart.  44 ;  Reading  v.  Blackwell,  1  not  converted  into  personalty  until  a  sale 
Bald.  166;  Rinehart  v.  Harrison,  lb.  177;  by  consent  on  the  death  of  the  wife;  and 
Wharton  v.  Shaw,  3  W.  &  Serg.  124;  that  the  share  of  a  married  daughter, 
Hannah  v.  Swarner,  lb.  2^.  These  dying  iu  the  lifetime  of  the  wife,  de- 
several  points  have  been  decided  in  scended  to  her  children,  and  did  not  pass 
Pennsylvania.  They  seem  hardly  re-  to  her  administrator.  Nagle's  Appeal,  1 
concilable.    The  first   conforms  to  the  Harris,  260. 

Sutute  Law  of  Massachusetts.    Rev.  Husband  and  wife  conveyed  the  equity 

Sut.  457.    See    Stover  v.   Com.,    16  of  redemption  in  land  belonging  to  the 

Pena.  887*  wife  to  a  trustee,  in  trust  to  sell  the 

Where,  upon  partition  in  the  orphans'  same  for  their  benefit.    Held,  a  conver- 

conrt,  the  land  is  ai^udged  to  a  part  of  sion  of  the  land  linto  personalty,  so  that 

the  heirs,  who  give  their  recognizance,  the  husband  might  dispose  of  it  in  the 

tbe  conversion  of  the  other  heirs'  share  lifetime  of  the  wife,  and  after  her  death 

of  the  realty  into  personalty  is  complete,  hold  it  absolutely  and  against  her  heirs, 

when  tlie  recognizance  is  given,  and  the  although  the  land  were  not  sold  under  the 

Jaod  is  adjudged  to  tbo  acceptors.   Ebbs  truKt.  Siter  v.  M'Clanachan,  2  Gratt.  280. 

r  The  Commonwealth,  1  Jones,  374.  The  land  thus  being  converted  into 

personalty,  the  husband  may  make  a 

Tbe  following  somewhat  miscellaneous  valid  mortgage  of  it,  without  having  his 

decisJons  may  be  cit«5d  to  illustrate  the  wife  join  in  the* deed.    lb. 

Kwenl   principles    stated    iu  the  text.  Real  estate,  settled  iu  trust  for  a  wife 

ITbere  land  is  devised  to  a  married  woman  fur  life,  &c.,' was  sold  by  the  husband 

to  be  sold,  the  husband  will  not  be  allowed  under  a  power  of  sale,  and  the  proceeds 

4 
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points  of  view,  of  the  highest  consequence.     Beal  estate  in  many 

of  the  States  cannot  be  held  by  aliens.  Real  estate  only  can  be 
entailed,  or  is  subject  to  curtesy  and  dower.  Different  fonnali- 
ties  arc  required  for  the  conveyance  and  devise  of  real  and  per- 
sonal property.  Lands  and  chattels  are  disposed  of  differently 
by  executors  and  administrators,  and  upon  legal  process.     And 

invested  in  stocks,  though  required  hy  friendly  suit  in  chancery,  and  the  land 

the  settlement  to  be  invested  in  land,  advertised  for  sale,  but  the  husband  died 

The  husband,  wife,  and  surviving  trus-  before  the  day  of  sale.    Held,  the  hus- 

tee,  by  a  deed  declared  the  stock  to  be  band  having  elected  to  sell  in  lieu  of  a 

held  on  the  trusts  of  the  former  deed,  life-estate,  such  election  was  an  equitable 

The  husband  died  in  the  wife's  lifetime,  conversion  of  the  land  into  money,  on  the 

intestate.    She  made  her  will  after  his  princi^e  that  that  which  ought  to  have 

death,  whereby  she  gave  all  her  per-  been  done  should  be  considered  as  done; 

sonal  estate  and  effects  '*  whatsoever  and  that  the  election  was  not  defeated  by  his 

wheresoever,  and  of  every  kind  soever,  death;  and  that  the  sum  of  $2,600  should 

which  she  should  be  possessed  of  or  en-  be  paid  his  executor,  deducting  the  rent 

titled  to  at  the  time  of  her  death,  in  pos-  reserved.    Washington  v.  Abraham,  6 

session,  remainder,  reversion  or  expect-  Gratt.  66. 

ancy,"    to    her    two    daughters.      The  A  testator  devised  his  lands  to  his 

produce  of  the  sale  of  the  land  was  executors  to  be  sold,  and  gave  a  legacy 

never  re-invested  in  lund,  pursuant  to  of  $2,000  to  his  niece,  to  be  paid  to  her 

the  trusts  of  the  original    settlement,  out  of  the  proceeds  of  the  sale  of  bis 

Held,  the  stock  was  to  be  treated  as  real  estate.    Held,  the  surviving  hus- 

real,  and  not  personal  estate;  that  it  did  band  of  the  neicc  bad  the  same  title  to 

not  pass  by  thQ  will  of  the  wife,  the  demand  this  legacy  bequeathed  to  his 

words  there  used  relating  exclusively  to  wife,  as  if  it  had  been  payable  out  of  the 

personal  estate;  and  that  it  descended  personal  estate  of  the  testator;  and  that 

to  the  heir  at  law.   Gillies  r.  Longlands,  it  made  no  difference  whether  the  wife 

6  Eng.  L.  &  £q.  59.  died  before  or  after  the  sale  actually  took 

Where  the  land  of  a  married  woman  place.     Thomas  v.  Wood,   1  Maryland 

was  sold  by  order  of  a  court  of  equity  Ch.  Decis.  290. 

for  partition ;  held,  the  husband  was  en-  Where,  for  the    purpose  of  making 

titled  to  a  life-estate  in  the  proceeds  of  partition,  a  wife's  land  was  sold,   and 

the  sale,  in  the  same  manner  as  he  would  after  the  sale  the  husband  assigned  the 

have  had  a  life-estate  in  the  land,  if  it  purchase-money,  but,  while  it  remained 

had  remained  unsold.    Forbes  v.  Smith,  in  the  commissioners'  hands,  the  wife 

5  Ired.  £q.  869.  died;  held,  the  purchase-money  was  to 

Where  the  real  estate  of  a  married  be  regarded  as  land,  that  the  marital 

woman  has  been  converted  into  person-  rights  had  never  attached,  and  that  the 

alty  by  operation  of  law,  during  her  assignee  of  the  husband  took  only  his 

lifetime,  it  will  be  disposed  of  by  the  share  in  the  fund,  as  distributee  of  his 

court,  after  her  death,  in  the  same  man-  wife.    Mobley,  2  Rich.  £q.  56. 

ner  as  if  she  had   herself  converted  it  A  testator,  in  Kentucky,  devised  land 

into  personal  property  previous  to  her  to  his  widow  during  life  or  widowhood, 

death.    Graham  v,  Dickinson,  3^  Barb.  By  statute  and  judicial  proceedings  there, 

Ch.  169.  she  was  empowed  to  sell  the  land  and 

Conveyance  of  the  estate  of  a  ferae  invest  the  proceeds  in  land  in  Missouri, 
covert,  by  her  and  her  husband,  in  trust,  Held,  that  the  money  received  by  the 
with  a  provision  that,  upon  her  death,  sale  was  to  be  regarded  as  real  estate, 
the  husband  should  have  a  life-estate  in  Gates  v.  Hunter,  18  Mis.  511. 
the  land,  or,  in  lieu  thereof.  $2,500  out  AVhen  the  land  of  an  infant  is  sold  by 
of  the  proceeds,  if  he  should  prefer  to  decree  of  a  court  of  equity  for  a  par- 
sell.  After  the  wife's  death,  the  hus-  ticular  purpose,  any  surplus  of  money, 
band  let  the  land  for  a  year,  and  after-  that  remains  after  that  purpose  is  accom- 
wards  elected  to  sell;  but,  as  the  trustee  plished,  will  bo  regarded  as  real  estate; 
was  dead,  a  new  one  was  appointed  by  a  and,  upon  the  death  of  the  infant,  iutes- 
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the  distinction  often  decides  the  validity  of  uses,  trusts,  and 
remainders.     The  various    tenures,   incidents,   liabilities,   and 

transfers  of  real  property  are  not,  of  course,  to  be  properly 
treated  of  in  this  mere  introductory  view;  but  will  constitute 
the  subjects  of  the  subsequent  portions  of  the  work. 

tate.  will  go  to  his  heirs  aX  law,  and  not  taken  under  the  compulsory  powers  of 

to  his  next  of  kin.    March  «.  Berrier,  6  an  act  of  parliament,  for  pablic  purposes. 

Ired.  Eq.  524.  is  paid  into  court,  subject  to  be  re-invested 

The  statute  in  New  York,  authorizing  in  the  purchase  of  land,  free  of  expense 

the  sale  of  lands  of  infants,  must  be  to  the  parties  beneficially  interested,  on 

ooostmed  according  to  the  principles  of  their  petition ;  it  is  impressed  with  real 

the  common  law  at  the  time  of  its  pas-  uses,  and  is  prima  fade  to  be  treated  as 

sage,  by  which  the  proceeds  of  such  sale  real  estate.    Stewart's  Estate,  18  Eng. 

retain  the  character  of  real  estate,  even  L.  &  £q.  588. 

after  the  infant  attains  his  majority,  in  If  the  person  absolutely  entitled  to 

the  absence  of  any  act  or  intent  on  his  the  money -land  may  elect  to  take  it  as  a 

part  to  ch«nge  it«  cbaracti:r;  and  where  personalty,  a  mere  acquiescence  in  its 

he  died  after  attaining  his  majority,  with-  remaining  invested  in  consols  during  his 

out  manifesting  such  intent,  as  in  case  life,  and  his  will,  by  which  he  bequeathes 

of  his  retaining  a  bond  and  mortgage  personal  estate  only,  and  does  not  devise 

g^ven  for  the  purchase-moneys  of  his  realty,  are  not  such  proof  of  election  as 

land  sold  during  infancy,  the  moneys  to  prevent  the  fund  from  descending,  on 

received  thereby  were  held  to  go  to  his  his  death,  to  his  heir.    lb. 

heirs  at  law,  according  to  Ithe  statute  Equitable  conversion  takes  place  la 

of  descents.    Foreman  v.  foreman,  7  case  of  an  agreement  to  sell,  although 

Barb.   215.      See    Sweezy  v.    Thayer,  the  option  to  purchase  within  a  certain 

1  Doer,  286.  time  rests  solely  witlf  the   purchaser. 

Where  a  lunatic,  whose  real  estate  Kerr  v.  Day,  14  Penn.  112. 
hid  been  sold  by  order  of  court,  for  his  An  interest  in  a  coQtract  for  the  pur- 
maintenance  and  the  pajrment  of  his  chase  of  land  is  real  estate,  and  descends 
debts,  died  intestate,  and  an  unexpended  to  the  heirs  of  the  purchaser,  and  the 
balance  of  the  fund  from  such  sale  re-  purchaser's  administrator,  if  he  receive 
maioed  in  the  hands  of  his  committee;  it  rent  for  such  land,  or  money  for  the  sale 
was  held,  that  this  balance  was  to  be  of  the  intestate's  interest  therein,  is  ac- 
regarded  as  land,  for  the  purposes  of  dls-  countable  to  the  heirs  for  the  amount  so 
tribution.    lb.  received.    Griffith  v.  Beecher,  10  Barb. 

Money  paid  into  court  by  a  railway  482. 
company,  for  land  taken  under  the  lands  A  devise  of  land  to  executors  to  sell 
daoses  act,  from  a  person  who  was  in  a  for  the  payment  of  debts  is  a  conversion 
state  of  mental  imbecility,  and  who  con-  of  it,  and  the  proceeds  are  applicable  to 
tinned  in  that  state  until  his  death,  but  pecuniary  legacies.    Sharpley  v.  For- 
vss  not  the  subject  of  a  commission  of  wood.  4  Harring.  886.    See  Holcombe  v. 
hioacy,  was  ordered,  after  his  death,  not  Coryell,  2  Stock t.  892;  Roberts  v.  Walk- 
to  be  re-invested   in,  or.  considered  as  er,  1  Rus.  &My.  752;  Simmons  v.  Rose, 
land,  but  to  be  paid  t^  his  executors.  89  Eng.  L.  &  Eq.  89;  Winders  «.  Whi- 
riamank,  8  Eng.  Law  and  Eq.  248.  ders,  89  ib.  317. 
Ifliere  the  parchaae-money  of  land; 
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CHAPTEK  n. 


ESTATES  IN  LAND.   ESTATE  IN  FEE  SIMPLE. 

1.  Estate,  Sfc. — ^meaning  of  the  terms.  23.  Seisin  in  law  and  deed. 

6.  Freehold.  24.  Diteeuin, 

7.  Fee  Simple,  82.  Abeyance, ' 

8.  Feudal  law  and  American  tenures.  84.  Freehold  infuturo, 
16.  Seuin.  85.  Rectors  and  parsons. 
20.  Entry.                          '  86.  Incidents  to  a  fee  simple. 
28.  Seisin  of  heirs — continual  claim. 

^  1.  An  estate  in  land  is  the  interest  whi^h  the  tenant  has  there- 
in ;  or  the  condition  or  circumstance  in  which  the  owner  stands 
with  regard  to  his  property.  It  implies  some  kind  of  actual 
interest  or  ownership — ^not  a  bare  possibility,  as  in  case  of  an. 
heir  apparent;  or  a  mere  power,  as  where  one  orders  his  execu- 
tors to  sell  his  land,  (a)  The  words  estcUe,  right,  title,  and  inte- 
rest,  express  substantially  the  same  idea,  more  especially  wheu 
used  in  a  devise.^    The  land  is  one  thing,  says  Plowden,  and  the 

'  Newkirk  v.  Newkirk,  2  Oaines,  851;  Queen  v.  St.  Margaret,  he,  2  Ad.  &  £1. 

1  Stepb.  Comm.  216;  Jones  v.  Roe,  8  T.  (N.  S.)  559;  Doe  v.  Sbotter,  8  Ad.  & 

R.  98;  Knocker  v.  Bunbury,  8  Spott,  £11.  905. 
414;  Doe  v.  Tomkinson,  2  M.  &  S.  170; 

(a)  *'  £state  comes  fVom  ttando,  be-  against  them.    Chew's  £x'r8  r.  Chew,  4 

canae  it  is  fixed  and  permanent."    Per  Cas.  17. 

Lord   Holt,    Bridgewater  v.   Bolton,  6        Trustees  under  a  will  being  empow- 

Mod.  109.  ered  *'  to  grant  and  sell  the  whole  or  any 

«Where  a  testator  authorized  his  execu-  parf  of  the  testator's  ''estate,  real  or 

tors,  after  they  should  obtain  knowledge  personal,  with  full  power  to  execute  any 

of  the  condition  of  his  estate,  to  convey  at  deed  or  deeds  efifectual  in  law  to  pa;ss  a 

their  discretion  lands  to  his  children,  as  complete  title  thereto ;''  held,  the  legal 

each  might  select;  the  children  have  no  estate  did  not  vest  in  the  trustees.    Fay 

estate  in  the  land  until  it  is  conveyed  to  v.  Fay,  1  Gush.  98. 
them;  and  one  of  them  cannot  take  a        As  to  the  technical  meaning  of  the 

tract  of  the  land  without  the  consent  of  words  '*  propriety"  and  **  liberties,"  when 

the  executors,  nor  maintain  possession  used   in  ancient  colonial  statutes;  see 

Com.  V.  Alger,  7  Cush.  70,  71. 
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estate  in  the  land  is  another  thing;  for  an  estate  in  the  land  is  a 
time  in  the  landj  or  land  far  a  time.^ 

§  2.  Estates  may  be  considered  with  respect  to  their  quantify 
and  their  quality.  Quantity  is  the  extent  of  time  or  degree  of 
interest;  as  in  fee,  for  life,  &c.  Quality  refers  to  the  nature,  inci- 
dents, and  other  collateral  quaMcations  of  interest,  as  a  condi- 
tion, joint-tenancy,^  (a)  &c. 

\  3.  Another  classification  of  estates  is — 1,  as  to  the  quantity  oi 
interest;  2,  as  to  the  time  when  it  takes  effect,  whether  immedi- 
ate or  future;  3,  as  to  the  number  and  relation  of  the  owners.^ 

§  4.  Any  person  holding  an  interest  in  land  for  years,  for  life, 
or  any  greater  estate  of  freehold,  in  reversion  or  remainder,  is 
an  aumer^  (6) 

§  5.  With  respect  to  the  quantity  of  interest,  the  primary 
division  of  estates  is  into  freehold  and  lees  than  freehold.  A 
freehold  is  defined  to  be  an  estate  in  lands  or  other  real  pro- 
perty, held  by  a  free  tenure,  for  the  life  of  the  tenant,  or  that  of 
some  other  person,  or  for  some  ^uncertain  period.  It  was  for- 
merly characterized,  as  an  estate  which  could  be  created  only  by 
Htfery  of  seisin,  or  as  the  possession  of  the  soil  by  a  freeman; 
a  firman  being  one  who  could  go  where  he  plea8ed.'(c) 
Neither  of  these  definitions  is  applicable  to  the  United  States. 
All  claim  to  be  freemen,  and  U^ery  of  seisin  is  universally  dis- 

'  Walfliogham'8  Case,  Plow.  655.  *  EUs  v.  Welch,  6  Man.  251;  Daven- 

*Oo.  Lit.  846  a;  1  Groise,  89;  2  Bl.  port  v,  Farrar,  1  Scaip.  816. 

Com.  108;  1  Pros,  on  Est.  7    see  Wise.  *  Brit.  c.  82;  Lit.  s.  59;  2  Bl.  Com. 

Rev.  SU.  818.  80;   Dalrymple  ou  Feud.  Prop.  11;  1 

*  lb.  Cruise,  89;  Wise.  Rev.  Sts.  818. 

(a)  It  is  said,  that  qaalifled  and  con-    owner  under  the  lYew  York  lien  law  of 
ditional  fees  diflTer  from  fees  simple  only    1851.    Belmont  v.  Smith,  1  Duer,  675. 

in  ^uMlity.    With  respect  to  quantity f        (c)  ''A  free  tenement  (freehold),  is 

Uiese  estates  stand  on  equal  ground.  Co.  that  which  one  holds  to  him  and  his 

Lit.  18  s;  1  Steph.  Com.  224-5.  heirs.    So,  also,  for  his  life  only  or  for 

(b)  A  statute  provided  a  penalty  for  an  indeterminate  period,  without  other 

cutting  timber,  recoverable  by  the  otiryier  certain   limitation   of   time;    as,    until 

of  the  land.    Held,  the  owner  in  fee  was  something  is  done  or  not  done ;  as  if  it  is 

ciie  party  intended;  and  a  devisee  for  said,  I  give  to  such  an  one,  until  I  shall 

life,  with  a  naked  -smd  contingent  power  provide  for  him.    But  freehold  cannot 

U)  dispone  of  the  land,  if  necessary,  for  be    predicated  of  anything  which  one 

a  special  and  limited  purpose,  with  re-  holds  for  a  certain  number  of  years, 

msioder  over,  could  not  sue  for  the  pen-  months  or  days;  although  for  the  term 

altf.    JiLFTot  9.  Vaughn,  2  Glim.  182.  of  a  hundred  years,  which  exceeds  the 

i  contractor  for  the  erection  of  a  house,  lives  of  men."    Bracton,  207  a. 

vbo  has  an   equitable  title  to  it,  is  an 
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pensed  with,  either  by  usage,  or  by  the  express  language  or 
necessary  implication  of  statutory  provisions.  A  freehold  is 
now  well  described,(a)  as  any  estate  of  inlieritance  or  for  life  in 
real  property.^  It  seems  quite  superfluous  to  add  immobility  bb 
another  quality  of  freeholds.  Immobility  is  a  property  of  land 
itself,  but  not  of  an  interest  in  land. 

%  6.  Freeholds  are  divided  into  estates  of  inheritance  and  estates 
not  of  inheritance.  These  again  are  subdivided,  as  will  be  seen 
hereafter.^ 

§  7.  The  highest  estate  in  lands  known  to  the  American  law  is 
a /fee  simple.  A  fee  simple  is  ei,  pure  inheritance  or  absolnte 
oionershipj  clear  of  any  qualification  or  condition;  or  "a  time  in 
the  land  without  end;"  snd  upon  the  death  of  the  proprietor 
gives  a  right  of  succession  to  all  his  heirs.(d)  This  application  of 
the  word  fee,  to  express  the  quantity  of  interest  in  land,  and 
not  the  tenure  by  which  it  is  held,  is  as  old  as  Littleton  and 
Plowden,  and,  although  questioned  by  some  later  commentators, 
bias  been  on  the  whole  successfully  vindicated.^ 

§  8.  The  learned  author  of  **A  Digest  of  the  laws  of  England 
respecting  real  property"  prefixed,  to  the  second  edition  of  his 
valuable  book,  **a  preliminary  dissertation  on  Tenures;"  rightly 
treating  this  portion  of  his  labors  as  rather  an  introduction  to 
the  work  than  a  component  poition  of  the  work  itself.  In 
entering  upon  a  view  of  the  Jimerican  law  of  Real  Property,  it 

U  Kent,  28-4.  See  1  N.  T.  Rev.  Sts.  •  2  Bl.  Com.  81;  Lit.  s.  1  &  n.  1; 
722.  Plow.  655;  Wise.  Rev.  Sts.  818;  Termes 

»  Burton  R.  P.  s.  17.  de  La  Ley,  "  Fee." 

(a)  A  tenant  for  his  own  life,  or  for  nants,  to  one  who  entered  and  held  the 

the  life  of  another,  is  a  freeholder,  and  land,  claiming  to  he  owner  in  fee,  and 

may    levy  a    fine.     Rosehoom    v.  Van  the  defendant,  having  entered  and  held 

Vechten,  5  Denio,  414.  as  owner  under  mesne  conveyances  from 

A  person  in  the  adverse,  though  the  grantee  of  the  widow,  levied  a  fine 
wrongfnl  possession  of  land,  holding  as  with  proclamations  while  the  New  York 
owner,  has  a  tortious  estate,  and  is  a  statute  of  fines  was  in  force;  held,  the 
fi*eeholder  (fe/ac^O'  Such  tortious  estate  fine  was  valid,^and  barred  the  remain- 
authorizes  the  levying  of  a  fine,  which,  ders.    lb. 

after  five  years*  non-claim,  would  bar        (6)  This  right  of  succession  appertains 

the  rights  of  the  remainder-men  and  immediately  only  to  the  owner  himself, 

strangers.    lb.  With  reference  to  the  heir,  the  ancient 

Where  a  widow,  seized  of  land  durante  maxim  is:  •*  Nehil  acquiretex  donatione 

viduitate*  the  remainder  being  in  her  facta  antecessori,  quia  cum  donatorio  noir 

children,  conveyed  in  fee,  with  f\ill  cove-  est  feofiatus."  Brae.  lib.  2,  ch.  6,  fol.  17  a. 
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can  serve  no  practical  purpose  to  go  into  all  the  intricacies  of 
the  Feudal  Law.  The  early  settlers  of  this  country  left  that 
law  behind  them;(a)  or.  If  any  relic  of  it  survived  till  the  revo- 
lution, all  was  then  swept  away.  The  feudal  law  was  a,  political 
system,  which  never  made  any  part  of  American  institutions. 
The  policy  and  government  of  some  States,  indeed,  approached 
nearer  to  it  than  that  of  others.  New  Hampshire,  New  York, 
Virginia,  the  Carolinas(6)  and  Georgia,  administered  by  royal 
commissions;  and  Pennsylvania,  Maryland  and  Delaware,  by 
proprietary  patent — were  less  decidedly  anti-feudal^  than  Massa- 
chusetts, Rhode  Island  and  Connecticut,  with  their  free  and 
well-defined  corporate  charters.  Still  the  feudal  system^  with 
all  its  cumbrous  machinery,  such  as  it  was  when  abolished  in 
England  by  St.  12  Cha.  2,  c.  24,  was  never  transfeiTed  to  the 
United  States  in  practice,  and  in  some  instances,  as  in  Massachu- 
setts by  a  colonial  act  of  1641,  was  expressly  abrogated;  and  it 
has  been  truly  said,  that  every  real  vestige  of  ieaxire  is  annihi- 
lated.^(c) 

'  4  Kent,  24;  Jurist,  No.  31,  page  97. 

(s)  " Oar  New  EDgUnd  ancestors  left  of  the  soil,  were  regarded  as  separate 

behind  them  the  whole  feudal  system  of  and  distinct  rights.    The  distinction  con- 

the  other  continent."    Webster,  Speech  tinued  when  fbuds  became  hereditary, 

io  Convention,  Speeches,  205.    See  Mor-  The  king,  or  lord,  bad  the  dominiuin.  di" 

gan  IT.  King.  30  Barb.  9;  Lorman  v.  Ben-  rtciururt  and  the  vassal,  or  feudatory,  the 

son.  8  Mich.  IS.    1  Spence's  Eqn.  Juris,  dominium  utile;  and  there  was  a  strong 

93,  is  spoken  of  as  '*  containing  by  far  analogy  between  lands  held  by  feudid 

the  most  recondite  and  satisfactory  ac-  tenure,  and  lands  &eld  in  trust;  for  the 

count  of  the  early  history  of  the  laws  of  trustee  has  the  technical  legal  title,  but 

England.''  Williams  on  R.  P.  34,  n  2.  the  cestui  que  tnut  reaps  the  profits.   The 

•    (fr)  In  North  Carolina,  before  the  Revo"  leading  principle  of  feudal   tenures,  in 

Intion,  statutes  were  enacted  *^by  his  the  original  and  genuine  character  of 

£xcellency  the  Palatine,  and  the  rest  of  feuds,  was  the  condition  of  rendering 

the  true  and  absolute  Lords  Proprietors  military  service.    Prior  to  the  introdnc- 

of  the  Province  of  Carolina,  by  and  with  tion  of  the  feudal  system,  lands  were 

the  advice  and  consent  of  the  rest  of  the  allodial^  and  held  in  free  and  absolute 

members  of  the  general  assembly .''  ownership,  in  like  manner  as  personal 

(c)  Chancellor  Kent  gives  the  follow-  property  was  held.    Allodial  land  was 

iog  clear  and  precise  accounts  of /ei«f«:  not  suddenly,  but  very  gradually  sup- 

'* These  grants,  which  were  first  called  planted  by  the  law  of  tenure;  and  some 

benefices,  were,  in  their  origin,  for  life,  or  centuries  elapsed  between  the  first  rise 

perhaps  only  for  a  term  of  years.    The  of  these  feudal  grants  and  their  general 

rassal  had  a  right  to  use  the  land  and*  Establishment. ''    Commentaries,  vol.  8, 

take  the  profits,  and  he  was  bound  to  pp.  49i*-6.    He  goes  on  to  remark,  that 

render  in  return  such  feudal  duties  and  in  England,  from  the  earliest  periods, 

serrices  as  belonged  to  a  military  tenure,  lands  were  held  by  feudal  tenure  alone, 

T/ie  property  of  the  soil  remained  in  the  although  this  species  of  title  was  first 

Jord  from  whom  the  grant  was  received,  fully  established  by  the  Norman  conquest. 

The  right  to  the  soil  and  to  the  profits  Tenures  were  either  by  knight  eentice. 
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§  9.  In  England,  the  king — himself  not  a  tenant* — ^is  held  to  be 
the  only  original  source  of  title  to  real  estate.  Theoretically^  a 
similar  principle  has  been  adopted  in  this  country;  to  wit,  that 
individual  property  in  lands  can  be  deduced  only  from  the  crown, 


1  tt 


Because  he. hath  do  superior  bnt  God  Almighty."    Go.  Lit.  1  b. 


consisting  of  military  senrices,   or   by  people  of  the  State,  and  to  them,  and 

MocagCf  in  which  the  services  were  gene-  them  only,  the  duty  of  fealty  was  to  be 

rally  predial   or  pacific.     The  former  rendered;  and  the  quit-rents  which  were 

class,  though  held  the  more  honorable,  due  to  the  king  on  all  colonial  grants, 

were  subject  to  divers  burdens  and  exac-  and  to  which  the  people  succeeded  at  the 

tions  of  a  very  oppressive  character}  Revolution,  have  been  gradually  dimin- 

that  of  aid»f  or   pecuniary  payments,  ished  by  commutation,  under  various  acts 

whenever  the  lord  married  his  daughter,  of  the  Legislature,  and  are  now  nearly, 

made  his  son  a  knight,  or  was  himself  if  not  entirely,  extinguished."    8  Kent, 

taken  prisoner  j  relirfs,  paid  by  an  heir  609-10. 

of  the  tenant,  upon  succeeding  to  the       '*  The  continental  jurists   frequently 

inheritance;  wardship  and  marriage,  the  considered  homage  and  fealty  as  synony- 

guardianship  and  disposition  in  marriage  mous;  but  this  was  not  so  in  the  English 

of  an  infant  heir;  ^»e,  upon  any  aliena-  law,  and  the  incident  of  homage  wa« 

tionof  the  land;  and  escheat,  or  a  revert-  expressly  abolished  in  New  York  by  the 

ing  of  the  land  to  the  lord  for  the  crime,  act  of  1787,  while  the  incident  of  fealty 

or  upon  failure  of  heirs,  of  the  tenant,  was  expressly  retained."  lb.  510.  ''This 

8  Kent,  601-8.  statute   saved  the  services  incident,  to 

Socage  tenure  denotes  lands  held  by  a  tenure  in  common  socage,  and  which  it 

fixed  and  determinate  service.    It  is  of  presumed  might  be  due,  not  only  to  the 

feudal  extraction,  and  retains  some  of  people  of  the  State,  bnt  to  any  mean 

the  leading  properties  offends.    lb.  609.  lord  or  private  person,  and  it  saved  the 

It  was  the  tenure  prescribed  in  all  the  fealty  and  distresses  incident  thereunto, 

early  colonial  charters  or  patents  in  this  But  this  doctrine  of  the  feudal  fealty 

country,  under  the  terms,  **  according  was  never  practically  applied,  nor  as- 

to  the  free  tenure  of  lands  of  East  Green-  sum^d  to  apply  to  any  other  superior 

wich,  in  the  county  of  Kent,  in  England,  than  the  chief  lord  of  the  fee,  or,  in  other 

and  not  in  capite  or  by  knight's  service."  words,  the  people  of  the  State;  and  then 

lb.  611,  n.;    1   Story  on   the   Consti-  it  resolved  itself  into  the  oath  of  alle- 

tution.  giance,  which  every  citizen,  on  a  proper 

Upon  this    subjecj;   Chancellor   Kent  occasion,  may  be  required  to  take."    lb. 

further  remarks: — **  The  only  feudal  flc-  611-12. 

tions  and  services  which  can  be  presumed  In  New  York,  the  people  are  the  own- 
to  be  retained  in  any  part  of  the  United  ers  of  all  the  lands  within  the  State. 
States,  consist  of  the  feudal  principle,  which  had  not,  prior  to,  or  have  not ' 
that  the  lands  are  held  of  some  superior  since,  the  Revolution,  been  granted  to 
or  lord,  to  whom  the  obligation  of  fealty,  others;  and  in  their  right  of  sovereignty 
and  to  pay  a  determinate  rent,  are  due.  they  are  deemed  to  possess  the  original 
!rhe  act  of  New  York,  in  1787,  provided  and'  ultimate  property  in  all  the  land» 
that  the  socage  lands  were  not  to  be  of  the  State.    People  v.  Livingston,  8 

deemed  discharged  of  **  any  rents  cer-  Barb.  263; v.  Van  Rensselaer, 

tain,  or  other  services  incident  or  belong-  lb.  189. 

ing  to  tenure  in  common  socage  due  to       Being  the  source  of  title,  the  {leople 

the  people  of  this  State,  or  any  mean  are  presumed  to  be  the  owners  cf  land 

lord,  or  other  person,  or  the  fealty  or  not  granted  by  them,  until  the  contrary 

distresses  incident  thereunto."    The  Re-  appears.   And  in  an  action  to  recover  the 

vised  Statutes  ^so  provide,  that  **  the  possession  of  premises,  brought  in  their 

abolition  of  tenurea  ehall  not  take  away  name,  it  is  sufficient,  in  the  first  instance, 

or  discharge  any  rents  or  services  cer-  to  entitle  them  to  recover,  to  show  that 

tain,  which  at  any  time  heretofore  have  such  premises  are  vacant,  uninclosed  and 

been,  or  hereafter  may  be  created  or  unoccupied.    lb. 

reserved."    The  lord  paramount  of  all       Bythe  American  Revolution  the  people 

socage  land;  was  none  other  than  the  succeeded,  as  ownorS;  lo .  all  the  lands 
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the  ante-revolutionary,  United  States  or  State  Governments.*  (a) 
By  the  law  of  nations,  the  discovery  of  a  new  continent  gave  to 
the  discovering  nation  an  exclusive  right  to  acquire  the  soil  from 
the  native  inhabitants;  and  individual  citizens,. no  less  than  for- 
eign govemments,  were  precluded  from  purchasing  it,  except 
through  the  intervention  of  the  public  authority.  Thus^  in  New 
York,  it  was  held,  that  the  court  would  not  notice  claims  to  lands 
within  the  State  ^  under  grants  from  the  French  Government  in 
Canada  before  the  treaty  between  Great  Britain  and  France  in 
1763;  such  claims  being  at  most  melrely  equitable,  and  a  founda- 
tion for  application  to  the  Government.  It  was  subsequently 
decided,  that  such  French  grants  were  mere  nullities,  affording 
DO  legal  evidence  of  title;  that  any  possession  under  them  was 
wholly  imavailing,  being  not  adverse  to  any  private  right,  but 
rather  a  controversy  between  the  two  governments,  and  there- 

'  8  Kent,  807-8. 

within  the  limits  of  the  State,  which  had  qualifications,  are  to  be  traced  as  their 

not  prior  thereto  been  legally  granted,  source.^' 

held  or  possessed  by  persons  or  corpora-  (a)  The  common  law  of  England,  as 

lions,  or  in  whom  the  title  had.  not  been  changed  and  modified  by  our  statutes,  is 

locally  Tested.    lb.  part  and  parcel  of  the  law  of  Alabama, 

The  absolute  property,  of  all  kinds,  so  far  as  applicable  to  our  institutions 

aad  all  right  and  title  to  the  saqie,  which,  and  govermnent.   Barlow  v.  Lambert,  28 

on  the  9th  of  July.  1776,  vested  in,  or  Ala.  704. 

belonged  to,  the  crown  of  Great  Britain,  The  common  law  is  the  law  of  Iowa, 

became  from  that  date  forever  vested  in  O'Ferrall  v.  Simplott,  4  Iowa,  881. 

the  people  of  the  State,  in  their  sover-  The  ordinances  of  1787,  for  the  gov- 

eign  capacity.    But  with  respect  to  lands  ernment  of  the  northwest  territory,  mado 

which,  prior  to  October,  1775,  had  been  the  common  law  the  law  of  that  country, 

legally  granted   to  individuals   by  the  and  that  was  extended  over  Wisconsin, 

cn>wn,  or  to  which  the  title  had  been  and  then  the  laws  of  Wisconsin  over 

legally  acquired  by  individuals  in  any  Iowa;    and,   although  the   statutes  of 

other  way,  neither  the  Revolution,  nor  Michigan  and  Wisconsin  were  repealed 

the  change  of  the  farm  of  government,  in  ISfi),  the  ordinance  of  1787  was  not 

nor  the  declaration  of  the  sovereignty  affected.     lb. 

of  the  people,  worked  any  change  or  for-  The  sixth  section  of  the  act  of  July 

feitnre  in  the  ownership  of  such  pro-  36,  1840,  may  be  considered  as  having 

pertj.    lb.  prescribed  the  event  of  the  union  of  the 

In  Massachnsetts.  Shaw,  G.  J.,  says,  crown  of  England  with  that  of  Scotland, 

(Com.  V.  Alger,  7  Cnsh.  66,)  *'  it  is  not  as   the   period    at  which    the    Bnglish 

necessary  to  trace   the   powers  of  the  statutes  cease  operating  upon  American 

cnAutis/ government  further.    They  were  law  in  Iowa.    lb. 

riea  regarded,  and  have  ever  since  been  It  seems,  the  common  law  will  not  be 

aefeoowiedged  to  be  ample  and  sufficient  presumed  to  exist  in  otl^r  States,  with- 

to  grant  and  establish  titles  to  land,  and  out  statute  modifications.    Blystone  v. 

ro  aJI  territorial  rights   and' privileges.  Burgett,  10  Ind.  28. 

To  the  grants  and  acta  of  the  govern-  It  is  said,  in  a  Republic,  a  title  to  land 

ment,  all  titles  to  real  property  in  Mas-  derived  from  government  tpringt  from 

aschosetts,    with     their    incidents    and  the  law,    M'Gonnell  v.  Wilcox,  1  Scam. 

844. 
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fore  did  not  avoid  the  effect  of  a  grant  from  the  provincial  gov- 
ernment after  the  conquest  of  Canada.  .A  question  was  long 
made  in  the  same  State,  whether  the  constitutional  prohibition 
of  purchases  from  the  Indians  was  applicable  to  purchases  from 
individuals,  or  only  those  from  the  nations  or  governments.  It 
was  finally  held  to  extend  to  the  former — being  introduced  for 
the  benefit  and  protection  of  the  Indians  as  avcII  as  the  good  of 
the  State,  and  therefore  entitled  to  a  bem'gn  and  liberal  interpre- 
tation.^ (a) 

^  Jackson  v.  Ingraham,  4  John.  168;    18  Pet.  195.    In  Tennessee.  State  grants 
V.  Waters.  12.  865;  Goodell  y.    of  land,  to  which  the  Cherokee  title  has 


Jackson,   20,   698;    ace.  De  Armas  v,  not  been  extinguished,  are  adjudged  yoid. 

Mayor,  &c.  5  Mill.  (Louis.)  182;  Balti-  Gillespie  v.  Cunningham.  2  Humph.  19. 

more  v,  M'Rim,  8  Bland,  455.    But  see  See  Kennedy  v.  M'Cartnev.  4  Port.  141; 

Mitchell  V.  U.  S.  9  Pet.  748,  756,  757,  Harris  r.  McKisaack,  84  Miss.  464;  Doe 

that  purchases  made  at  Indian  treaties,  v.  Wilson,  23  How.  U.  S.  457;  Rose  v. 

under  sanction  of  the  U.  S.,  pass  a  title  Griffin.  88  Ala%  717;  Wilson  v.  Wall,  84 

without  any  patent.     See  further  Brush  Ala.   288;   Harris  v.  Doe,  8  Ind.  494; 

V.  Ware,  15  Pet.  98;  Fletcher  v.  Peck,  Haight  v.  Keokuk,  4  Iowa,  199.     In  re- 

6  Cranch;  87;   Johnson  v.  M'Intosh,  8  ference  to  the  connection  of  the  United 

Wheat.  548;  Cherokee,  &c.  v.  Georgia,  States  government  with  Mexico  and  Cali- 

6  Pet.  1;  State  v.  Foreman,  8  Yerg.  256;  fornia;  see  People  v.  Folsom,  6  Cal.  373; 

Holland  v.  Pack,  Peck,   151;   Blair  v.  20  How.  U.  S.  59;  Leese  v.  Clarke,  8 

Pathkiller,  2  Yorg.  407;  Clark  v.  Smith,  Cal.  17;  Clarkson  v.  Hanks.  lb.  47. 

(a)  "In  the  colonies,  both  of  Massa-  tarily  relinquish  it.     Strong  v.  Water- 

chusetts  and  New  Plymouth,  early  laws  man,  11  Paige,  607. 

were  passed,  prohibiting  individuals  from  Lands  not  under  Indian  government, 

purchasing  lands  of  the  Indians;  some-  but  held  by  individual  Indians  as  tenants 

times  declaring  such  conveyances  void,  in  common,  are  subject  to  the  jurisdic- 

and  sometimes  providing  that  they  should  tiun  of  the  State  or  territory  in  which 

inure  to  the  use  of  the  government."  they  lie.   (PerOlney,  J.)  Telford  r.  Bar- 

Per  Shaw,  Ch.  J.,  Clark  v.  Williams,  19  ney,  1  Iowa.  575. 

Pick.  500;  Brown  v.  Wenham,  10  Met.  The  laws  and  customs  of  the  Choctaws 

495.     See  Martin  v,  Waddell,  16  Pet.  were  not  abrogated,  as  to  members  of 

867;  Conn.   Sts.   1850.  37;    Kellogg  v.  the  tribe,  by  the  extension  of  the  Juris- 

Smith,  7  Cush.  875;  Stephens  v.  West-  diction  of  the    State  of  Alabama  over 

wood,  20  Ala.  275.  •  their  territ^ory;  nor  would  be,  except  by 

The  title  of  the  native  Indian?  to  their  positive  enactment.     Wall  ^.  William- 
lands  is  an  absolute  ownership;  and  the  son,  8  Ala.  48. 

right  of   pre-emption   of  lands   in  the  The  term  reservation,   in   an    Indian 

western  part  of  the  State  of  New  York,  treaty,  is  equivalent  to  a  grant.     Dewey 

ceded  to  Massachusetts  by  the  conven-  v.  Campan,  4  Mich.  665. 

tion  of  1786,  was  simply  a  right  to  pur-  The  tirst  article  of  the  treaty  of  1814, 

chase  the  lands  from  the  Indians  when  with  the  Creek  Indians,  confurs  upon  the 

they  chose  to  sell  them ;  therefore  the  chiefs  and  warriors  provided  for  a  quall- 

grantec  of  the  pre-emptive  right  cannot  fled  inheritable  estate,  which  is  deter- 

maintain  trover  for  saw  logs  cut  on  such  mined  by  the  sale  of  the  reservee,  the 

lands  by  the  Indians  and  sold  to  the  cesser  of  occupation,  and  liis  removal 

defendants.    Feflows  v.   Lee,  5  Denio,  from  the  State;  and,  immediately  upon 

628.  such    abandonment  of   possession,    the 

The  title  to  the  lands  of  Indian  rcser-  reservation  becomes  a  part  of  the  public 

vations,  in  Kew  York,  is  in  the  State  or  domain,  without  any  positive  assertion 

its  grantees;  the  usQ  and  possession  alone  of  right  upon  the   part  of  the   U.    S. 

belongs  to  the  Indians,  until  they  volun-  Crommclin  v,  Mintcr,  9  Ala.  094. 
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^  10.  lu  Delaware,  a  statute  declares  the  title  to  lands  in  that 
State  to  be  foanded  upon  the  cession  made  by  the  treaty  of  peace 
to  the  citizens  of  the  United  States,  by  virtue  of  which  the  soil 
of  the  State  became  the  property  of  its  citizens;  and  proceeds 
to  declare  invalid  all  grants  by  former  proprietaries,  but  at  the 
same  time  confirms  them  '*  discharged  from  all  rents,  fines,  and 
services."^ 

§  11.  It  is  remarked  by  a  late  writer:  '*  Though  there  are  some 
opinions  that  feudal  tenures  fell  with  the  Revolution,  yet  all 
agree  that  they  existed  before,  and  the  better  opinion  appears 
to  be  that  they  still  exist.''  ^  But  although  American  titles  to 
real  estate  are  originally  derived  from  the  government,  yet,  after 
they  have  been  acquired,  the  tenant  in  fee  is,  to  all  intents  and 
purposes,  absolute  owner.  Principles  undoubtedly  remain  in 
American  law  which  are  of  purely  feudal  origin,  and  probably 
would  not  originally  have  made  a  part  of  any  other  than  the 
feudal  system.  The  claim  has  been  set  up  that  in  Ohio,  and  the 
other  States  formed  out  of  the  northwestern  territory,  by  reason 
of  the  great  ordinance  of  1787,  which  constitutes  the  ground- 
work of  their  law,  and  the  absence  of  any  express  adoption  or 
immemorial  use  of  English  principles;  not  one  doctrine  remains 
in  force  that  can  be  deduced  fvonxtenurt^  but  real  estate  is  owned 
by  an  absolute  and  allodial  {a)  title.^    It  may  well  be  doubted 

*  Del.  Rer.  L.  546;  ace.  16  Pet.  867.  *  Jurist,  January,  18S4,  94. 

*  2  Sharsw.  Bl.  Com.  77,  n. 

Though  the  title  to  a  reservation  under  by  the    resenree.    Rains  v.   Ware,   10 

tbat  article    be  vested   in  the   United  Ala.  628. 

Stttes  by  the  voluntary  abandonment  of  In  the  absence  of  proof  that  a  savage 

the  reserve,  it  is  not  subject  to  entry  tribe  of  Indians  have  laws,  or  customs 

noder  the    pre-emption   laws  of  Con-  having  the  force  of  law,  regulating  the 

greis.    9  Ala.  594.                                    .  descent  of  property,  the   presumption 

Sach  artide  does  not  invest  the  chiefs,  arises  that  the  property  of  a  deceased 

irsrriors or  other  reservees,  with  an  estate  person  would  belong  to  the  first  occu- 

■lieoable  at  their  pleasure.    James  v,  pant.    Brashearv.  Williams,  10  Ala.  630. 

Scott,  9  Ala.  579.  After  the  extension  of  the  laws  of  the 

A  person  having  possession  ^  a  tract  State  over  a  tribe,  property  in  the  pos- 

of  land,  on  which  an  Indian,  the  heaA  session  of  Indians  is  prima  facie  liable  to 

of  a  family,  was  located  under  the  treaty  the  payment  of  their  debts.    lb. 

with  the  Creek  Indians,  may  have  an  (a)  The  term  applied  in  the  English 

interest  that  may  be  levied  on  and  sold,  law  to  such  estates  of  the  subject  as  are 

althoQgh  five  years  have  elapsed  since  not  holdeu  of  any  superior.    2  Bl.  Com. 

the  date  of  the  treaty,  and  no  patent  89,  47,  81;  Co.  Lit.  1  b;  see  3  Kent, 

has  issaed  to  any  one,  and  the  presi-  497,  n. 
dent  has  not  approved  a  sale  of  the  land 
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whether  this  is  a  distinguishihg  peculiarity  of  the  Northwestern 
Slates.  In  New  York,^  the  legislature  have  formally  abolished 
feudal  tenures,  or  more  properly  disclaimed  their  existence,  and 
declal'ed  all  lands  to  be  allodial;  and  this  principle  has  been 
incorporated  in  the  Constitution.(a)  So  the  statute  law  of  Con- 
necticut,^ after  reciting,  that  whereas,  by  the  establishment  of 
the  independence  of  the  United  States,  the  citizens  of  this  State 
became  vested  with  an  allodial  title  to  their  lands,  provides 
that  every  proprietor  of  lands  in  fee  simple  hscs  an  absolute  and 
direct  property  and  dominion  therein,  and  that  patents  or  grants 
from  the  general  assembly  of  the  colony,  according  to  the  char- 
ter of  Cha.  n,  are  effectual  in  passing  an  estate  to  the  purchasers 
and  their  heirs  forever.  So  in  Maryland,  Pennsylvania,  Michi- 
gan and  Wisconsin,.'  lauds  are  declared  to  be  holden  .by  an 
allodial  title.(d)  In  South  Carolina  the  statute  of  Cha.  II, 
establishing  the  tenure  oifree  and  common  socage,  was  early 
adopted  by  statute  with  the  great  body  of  the  common  law.* 

§  12.  On  the  whole  it  may  be  safely  said,  that,  with  regard  to 
the  whole  United  States  alike,  the  feudal  system,  ^ow  a  law  of 
tenures,  is  abolished;  and  the  remark  of  Chancellor  Kent^  is 
strictly  true,  that  an  estate  in  free  and  pure  allodium,  and  an 
estate  in  fee  simple  absolute,  both  mean  the  most  ample  and 
perfect  interest  which  can  be  owned  in  land.(c)     We  need  not 

*  1  Rev.  St,  718;  Const.  1846,  art.  1,    v.  Ward,  10  Gill  &  J.  443;  Mich.  L.  893; 
sees.  12, 18.  Wise.  Rev.  Sts.  818. 

•  Rev.  L.  848.  ♦  1  Brev.  Dig.  136. 

'  Sarah,&c.  5  Rawle,  112-8;  Matthews        *  4  Com.  8;  Cornell  v.  Lamb,  2  Cow. 

652. 

(a)  By  the  Revised  Statutes  every  citi-  proprietaries  themselves,  they  held  them 

Een  of  the  United  States  may  bold  lands  as  other  citizens  held,  nnder  the  com- 

in  the  State,  and  take  them  by  descent,  monwealth,  and  that  by  a  title  purely 

devise  or  purchase,  and  every  person  allodial.''    Per  Woodward,  i.    Wallace 

capable  of  holding  lands,  except  idiots,  v.  Harmstad,  44  Penn.  500,  501. 

persons  of  unsound  mind,  and  infants,  In  Maryland,  the  Lord  Proprietor  held 

seized  of  or  entitled  to  any  interest  in  in  free  and  common  socage^  with  the  inci- 

lands,  may  alien  it,  according  to  law.  dent  of  ftmdal  services.    And  his  gran- 

(6)  The  charter  to  Wm.  Penn  was  in  tXes,  before  the  rcvolntion,  held  in  like 

free  and  common  socagei,  with  power  to  manner;  but  by  that  event  both  tenure 

aliene,  Sec.,  reserving  services,  rents,  &c.,  and  services  were  abolished,  and  the  title 

to  himj  not  to  the    king.     Hence   the  hecAine  allodial.    lOGiU&J.  443.    Quit 

statute  quia  cmptores  was  never  in  force  rents,  due  any  subject  of  a  foreign  prince, 

ii£  Pennsylvania.    IngersoU  v.  Sergeant,  are  abolished.    Md.  L.  158. 

1  Whart.  848.                                            '  (c)  "  When  the  early  settlers  of  Mas- 

^^£ven  as  to  the  lands  held  by  the  sachusettes,  holding  their  lands  under 
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spend  time  to  show  that  there  is  nothing  feudaU  in  the  principle, 
bj  which  lands  derived  by  patent  from  the  government  may  be 
forfeited  for  non-payment  of  taxes;^  nor  is  there  much  more  of 
the  feudal  character,  or  of  limitation  to  absolute  ownership,  in 
the  doctrine  of  esc/iecU^  by  which,  upon  failure  of  heirs,  the  land 
of  a  tenant  in  fee  simple  passes  to  the  State  or  the  people. 
With  us  escheats  take  effect,  not  upon  principles  of  tenure,  but 
by  force  of  our  statutes,  to  avoid  the  uncertainty  and  confusion 
inseparable  from  the  recognition  of  a  title,  founded  in  priority 
of  occupancy .^a)  Moreover,  inasmuch  as  lands  and  goods,  upon 
fisdlure  of  heirs,  follow  the  same  destination,  if  escheat  is  an 
inikllible  symptom  of  feudality,  we  must  admit  that  every  mer- 
chant holds  his  stock  in  trade  by  a  feudal  tenure. 

§  13.  The  absolute  ownership  of  a  tenant  in  fee  simple  is  indeed 
subject  to  one  other  qualification,  which  may,  in  this  connection, 
be  briefly  noticed.  This,  however,  is  not  an  existing  paramount 
title  in  the  government,  but  a  mere  power,  to  be  exercised  on 

w 

9 

>  Clay  V.  White.  1  Mun.  170.  •  Sarah  Desilyer,  5  Rawle,  112-8;  10 

GiU  &  J.  448. 

thefreest  and  most  liberal  English  tenure,  or  the  Civil  Law*  by  the  ingenuous  and 

that  of  tenants  in  fee  simple  in  free  and  philosophical    student.    I  have   merely 

eommon  socage,  were  making  provision  wished  to  explain  why  it  is  omitted  as  a 

for  granting  and  taking  titles  to  real  constituent    portion  of  American  Law.  - 

estate  for  themselves  and  their  posterity,  The  observations  already  made  upon  the 

and  when  a  certain  valuable  right  and  subject  may  properly  be  closed  by  the 

interest  was  annexed  to  and  made  part  following  forcible  remarks  of  Chancellor 

of  such  grants  of  estate  by  the  govern-  Kent,    showing   conclusively    that    the 

meat,  competent  to  impress  such  cbarac-  American  student  is  not  to  neglect  the 

ter  upon  it;  they  understood,  both  those  study  of  the  feudal  law.    '*  It  is  a  singu- 

who  made  and  those  who  proceeded  to  lar  fact — a  sort  of  anomaly  in  the  his- 

take  titles  and  settle  the  country  under  tory  of  jurisprudence— -that  the  curious 

such  grants,  that  the  grantees  acquired  inventions,  and    subtle,  profound,  but 

a  legal  right  and  vested  interest  in  the  solid  distinctions,  which  guarded   and 

soil,  and  not  a  mere  permissive  indul-  cherished  the  rights  and  remedies  at- 

gence  or  gratuitous  license,  given  with-  tached  to  real  property,  in  the  feudal 

oat  consideration,  and  to  be  revoked  and  ages,  should  have  been  transported,  and 

aonnlled  at  the  pleasure  of  those  who  should  for  so  long  a  time  remain  rooted 

gave  it."    Per   Shaw,  G.  J.    Com.  v.  in  soils  that  never  felt  the  fabric  of  the 

Alger,  7  Cush.  71.  feudal    system;    whilst,    on    the   other 

(a)  In  the  foregoing  remarks,  I  would  hand,  the  English  parliamentary  conx- 

hy  no  means  be  understood  to  under-  roissioners,  in  their  report,.proposed.  and 

ralce  the  importance  of  studying  the  Parliament  executed,  a  sweeping  aboli- 

feodal  Jaw  (so  earnestly  contended  for  tion  of  the  whole  formidable  catalogue 

by  the  learned  author  of  ^'A  Course  of  of  writs  of  right,  writs  of  entry,  writs 

Legal  Study  ").  as  matter  of  history ,  or  of  assize,  and  all  the  other  writs  in  real 

ss  furnishing    an  explctnation  of  some  actions,  with  the  single  exception  of  writs 

principles  now  in  force.    Let  it  be  deeply  of  dower,  and  quare  impedit.^^    4  Kent, 

Inquired  into,  1  ike  the  History  of  England,  70-1 ,  n. 
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the  happening  of  a  future  contingency.  We  refer  to  the  power 
on  the  part  of  the  government,  common  to  the  United  States 
and  all  other  civilized  nations,  of  taking  private  property  for 
public  purposes,  subject  to  the  obligation  expressly  imposed  by 
the  constitution  of  every  State,  of  paying  a  fair  compensation 
therefor.  This  right  is  termed  the  right  of  eminent  domain.  It 
is  exercised  in  a  variety  of  instances,  but  for  the  most  part  in 
the  taking  of  private  lands  for  highways,  turnpikes,  canals  and 
railroads.  The  subject  will  be  noticed  in  a  future  portion  of 
this  work.  **  The  state  is  lord  paramount  as  to  no  man's  land. 
When  any  of  it  is  wanted  for  public  purposes,  the  state,  in  vir- 
tue of  her  political  sovereignty,  takes  it,  but  she  compels  her- 
self, or  those  who  claim  under  her,  to  make  full  compensation  to 
the  owner."  * 

§  14.  In  view  of  the  foregoing  considerations,  it  may  safely  be 
laid  down,  that  one  who  holds  lands  in  fee  simple  is  the  absolute 
owner.  The  methods  of  acquiring  this  title  will  be  treated  of 
hereafter. 

§  15.  An  owner  in  fee  simple,  as  well  as  of  every  other  free- 
*^hold  estate,  is  said  to  be  seised;  whilQ  the  owner  of  an  estate 
less  than  freehold  has  possession  merely,  and  not  seisin. 
Anciently,  the  possession  of  a  feud  was  called  seisin,  denoting 
the  completion  of  the  investiture  by  which  the  tenant  was 
admitted  to  the  feud.  Upon  the  introduction  of  the  feudal  law 
into  England,  this  word  was  only  applied  to  the  possession  of 
an  estate  of  freehold;  in  contra-distinction  to  that  precarious  kind 
of  possession  by  which  tenants  in  villenage  held  their  lands; 
which  was  considered  to  be  the  possession  of  their  lords,  in 
whom  the  freehold  continued.(a) 

'  Per  Woodward,  J.    Wallace  v,  Harmatad,  44  Peon.  601. 

(a)  An  executory  contract  of  pur-  A  tenant  in  fit  cannot  maintain  an 

chase,  even  irith  possession  delivered,  action  for  the  freekoldf  as  distinct  ther'e- 

does  not  constitute  the  complete  invetti-  from.    So  witn  a  tenant  in  tail.    Web- 

ture.    Pritts  V.  Ritchey,  6Cas.  71.  stcr  v.  Oilman,  1  Story,  R.  499.     See 

In  Pennsylvania,  a  complete  equitable  Howe  v.  Wildes,  84  Maine,  666.    If  a 

title  is  treated  as  equivalent  to  a  legal  tenant  for  life  die,  pending  a  snit  for  the 

seisin,  but  does  not  apply  where  there  land,  the  court  may  render  judgment; 

has  been  a  failure  in  the  stipulations  and.  if  heirs  succeed  to  the  title,  may 

necessary  to  complete  the  title.    Pritts  issuie  execution  in  their  favor.  Wilson  v. 

V.  Ritchey,  6  Cas.  71.  Hall,  13  Ired.  489. 
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^  16.  Seisin  is  of  two  kinds — seisin  in  deed,  or,  as  Lord  Coke 
terms  it,  ''a  natural  seisin,"  and  seisin  in  law^  or  ''a civil  seisin." 
The  former  is  actual  possession  of  a  freehold;  the  latter  a  legal 
right  to  such  possession.  Formerly  seisin  in  deed  could  be 
acquired  only  by  an  actual  occupation.  In  case  of  a  purchase 
or  conveyance,  the  ceremony  of  livery  of  seisin  was  required  to 
vest  a  title;  and,  in  case  of  descent,  the  heir  was  not  seised  in 
deed,  until  he  had  by  himself  or  another  actually  entered  on 
the  land. 

§  17.  How  fiEir  these  principles  are  in  force  in  the  United 
States,  will  be  more  particularly  considered  hereafter.(a)  It  is 
sufficient  to  say  here,  that  for  most  purposes  an  heir  is  consid- 
ered as  actually  seised,  without  eptry,  and  that  a  conveyance  by 
deed,  executed,  acknowledged  and  recorded,  or,  in  general,  by  a 
patent  under  the  seal  of  the  Commonwealth,  if  there  be  no 
adverse  possession,  also  gives  a  seisin  in  deed,  without  entry. '(d) 
The  recording  of  a  deed  is  the  legal  equivalent  for  livery  of 
seisin.'  And  a  deed  duly  acknowledged  and  recorded  is  prima 
fadt  evidence  of  jseisin  in  the  grantor  and  in  the  grantee.  In 
Ohio,  Massachusetts,  and  Connecticut  (and  the  law  is  the  same, 
it  seems,  in  Pennsylvania),  it  is  said,  seisin  means  nothing  more 

»  5  Gas.  71;  Pidge  v.  Tyler,  4  Mass.  *  Barr  v.  Galloway,  1  McLeaO;  476; 

616;  Kdox  r.  Jenka,  7,  494;  Goodwin  ProprietorM,  &c.  v.  Permit,  S  N.  H.  612; 

V.  Habbard.  15.  214;  Clay  v.  White.  1  4  Mass.  546;  Ward  «.  Fuller,  15  Pick. 

Mod.  170.  185. 

(a)  See  Dttdj  Deteentf  Livery  o/Seisin.  execution,  the  creditor  gains  the  same 

lb)  So.  in  Massachusetts,  a  devisee  of  seisin  as  if  the  debtor  had  given  him  a 

Tacint  land  may  maintain  a  writ  of  entry  deed  at  the  time  of  attachment.    Bryant 

therefor,  without  an  actual  entry.  Green  v.  Tucker,  1  Appl.  883.  Nason  v.  Grant, 

r.  Chelsea,  24  Pick.  71.  8  Shepl   160.     By  such  levy,  the  debtor 

So  the  levy  of  an  execution  upon  land  becomes  a  tenant  at  will;  and,  if  he 

of  the  debtor  gives  the  creditor  actual  resists    the    creditor's    entry,    may    be 

setsiD.    Munroc  v.   Luke,   1  Met.  462;  treated  as  a  disseisor  at  his  election. 

Blood  r.  Woitd,  lb.  5B4.    But  if  an  cxe-  lb.    To  vest  the  title  to  real  estate  in 

cntion  against  A  is  levied  on  land  of  B,  the  creditor  who    levies  an    execution 

Bis  not  so  far  disseised  that  he  cannot  upon  it,  there  must  be  a  delivery  of 

bring  trespass,  without  re*entry,  against  seisin  to  him.  and,  if  he  refuse  to  receive 

the  judgment  creditor  or  thdse  acting  seisin,  the  previous  proceedings  in  making 

ander  htm.    Blood  v.  Wood,  1  Met.  528.  the  levy  will  not  operate  to  satisfy  the 

And  a  mixed  possession  of  laud,  un-  execution.    Jackson   v.  Woodman,    29 

dera  deed  from  one  without  title,  does  Maine,  266. 

Tii»t  coDvey  a  seisin,  as  against  one  claim-  The  delivery  of  seisin  must  be  shown 

isf  by  virtue  of  a  like  possession.    Ma-  by  the  return  of  the  odlcer,  and  the  de-  • 

govQ  f.  J^pham,  21  Pick.  185.  clarations  of  the  creditor  are  not  evidence 

if  the  land  of  a  debtor  was  attached  upon  the  question  of  title.    lb. 
Bfioa  the  original  writ,  by  the  levy  of  his 
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than  ovmei'ship.  It  is  further  remarked,  that  there  is  no  dis- 
tinction between  seisin  in  law  and  seisin  in  deed,  and,  in  Ohio, 
that  entry  probably  is  not  necessary  to  complete  the  title  of  an 
Jieir,\a)  But  where  one  gave  a  deed  of  wild  Idnd,"  having  no 
title,  although  the  deed  was  acknowledged  and  recorded,  and 
the  grantee  entered,  but  exercised  no  open  and  exclusive  own- 
ership by  fencing  or  otherwise;  it  was  held,  that  these  facts  did 
not  give  an  adverse  seisin  against  the  will  of  the  owner,  the 
registration  not  being  constructive  notice  to  him.*  In  Kentucky, 
a  patent  of  lands  by  the  Commonwealth  gives  only  a  right  of 
entry^  not  actual  seisin.' 

§  17  a.  Entry,  to  give  seisin,  may  be  made  by  the  owner,  or 
by  his  agent.  So  an  occupation  for  twenty  years  by  an  agent 
gives  a  good  title.  The  entry  must  be  made,  not  by  consent, 
invitation  or  hospitality  of  the  occupant,  as,  foe  instance,  to 
remove  the  goods  of  the  party  entering;  but  with  the  intent  to 
gain  seisin — animo  clamandi — and  accompanied  by  some  act  or 
declaration  showing  such  intent,  and  challenging  the  right  of 
the  occupant.  The  intent  is  a  question  for^  the  jury.  If  the 
entry  is  such  as  would  be  a  trespass  in  a  mere  stranger,  it  is 
effectual;  otherwise,  not.  If  there  be  no  one  residing  on  the 
land,  it  is  not  necessary  to  seek  the  adverse  occupant  and  give 
notice  of  the  claim  under  which  entry  is  made.  If  made  by 
an  agent,  it  is  the  usual  and  perhaps  most  prudent  course,  to 
give  him  a  pow^er  of  attorney  under  seal.  But  a  general  agency 
is  sufficient  authority;  and  if  the  principal  bring  a  suit  founded 
on  the  entry,  this  ratification  is  sufficient,  without  previous 
authority.*  And  where  an  agent  was  empowered  by  the  owners 

>  Walk.  Intro.  824, 880;  Bush  v.  Brad-  Stearns,  45;  Co.  Lit.  245,  b;  Plow.  92-8. 

ley,  4  Day,  805-6;  Cook  v.  Hammond,  4  In  England,  an  authority  to  deliver  sei- 

Hass.  489.  sin  must  be  by  deed.    Co.  Lit.  52  a;  See 

^  Bates  V.  Korcross,  14  Pick.  224.  Altemas  v.  Campbell,  9  Watts,  28;  HoUy 

*  Speed  V.  Buford,  8  Bibb,  57.  See  v.  Brown,  14  Conn.  255;  Campbell  v. 
Rogers  v.  Moore,  9  B.  Mon.  401;  Bin-  Wallace,  12  N.  H.  162;  Cowanv.  Whee- 
man  V.  Cevanway,  9Barr,  40;  Steadman  ler,  81  Maine  489;  Goodwin  v.  Sawyer, 
V.  Hilliard,  8  Rich.  101.  88  Maine,  541. 

*  Richards  v.  Folsom,    2  Fairf.  70; 

(a)  Seisin  is  posse^nouj  under  an  ex-  an  enlarged  signification,  if  necessary  to 

press  or  implied  claim  of  freehold.  Towle  effect,  the  intent.    Matthews  v.  Ward,  10 

V.  Ayer,  8  N.  H.  57;   Straw  v.  Jones  9,  Gill  &  J.  448. 
400.  When  used  in  statutes,  it  may  have 
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of  certain  unoccupied  land  to  *•  look  up  the  land  for  them,"  and 
entered  to  survey  and  take  possession,  without  making  any 
declaration  of  bis  intent;  held,  such  declaration  was  unneces* 

^  18.  If  one  disseised,  having  a  right  of  entry,  enter  and 
give  a  deed  on  the  land,  the  deed  is  effectual  to  pass  a  title.' 
So  if  one  disseised,  having  the  right  of  entrj',  enters  peaceably, 
the  land  being  vacant,  and  takes  possession  under  his  title;  and 
the  disseisor  or  others  afterwards  break  and  enter  the  premi- 
ses: the  disseisee  may  bring  an  action  of  trespass  against  them.' 

§  19  a.  Where  one  enters*  on  land  claiming  no  title;  he  gains 
no  seisin  but  by  ousting  the  occupant,  and  not  beyond  his  actual 
possession.  But  if  there  is  a  claim  and  color  of  title,  especially 
if  clearly  defined  in  extent,  entry  on  a  part  nuiy  give  seisin  of 
ail  to  which  the  title  extends,  although  the  laud  be  not  enclosed, 
provided  there  is  no  adverse  posscssion.^(a) 

§  19.  b.  The  general  principle  applies,  only  where  the  quan- 
tity of  the  land  and  the  attendant  circumstances  reasonably 
iadQce  the  belief,  that  the  land  was  bought  and  entered  upon 
for  the  ordinary  purposes  of  cultivation  and  use;  but  not  where 
a  person  takes  and  maintains  possession  of  a  few  acres  in  an  uncul- 
tivated township,  for  the  mere  purpose  of  gaining  a  title  to  the 
township  by  possession,  against  the  lawful  owners.^ 

*  Tolman  v.  Emerson,  4  Pick.  160.  Dana,  289;  Watkins  v.  Holman,  16  Pet. 

•  Otkea  V.  Marcy,  10  Pick.  196.  25;  Webb  v.  Sturtevant,  1  Scam.  188; 

•  Tyler  v.  Smith.  8  Met.  699.  Blackburn  v.  Baker,  7  Por.  284;  Stearns 

*  Ellicott  tr.  Pearl,  10  Pet.  414;  1  t>.  Palmer,  10  Met.  82;  Osborne  v,  Bal- 
McL.  214;  Proprietors,  &c.  v.  Springer,  lew,  12  Ired.  878;  Moor  v,  Campbell,  16 
4  Mist.  418;  Greeo  v  Liter,  8  Granch,  N.  H.  208;  Waggoner  v.  Hastings,  6 
229;  Bank,  &c.  v.  Smyers,  2  Strobh.  24;  Barr,  800;  Kite  v.  Brown,  lb.  291;  Bai- 
Barrv.  Gratz,  4  Wheat.  213;  Shrieve  v.  ley  r.  Carleton,  12  N  H.  9;  Doe  t>.  Mc- 
Summers.  1  Dana,  239;  Farrar  v.  East-  Gleary,  2  Cart.  406;  Noyes  v.  Dyer,  26 
man,  1  Fairf.  191;  Thompson  v.  Milfurd  Maine,  468;  Northrop  v.  Wright,  7  Hill 
7  WstUi,  442;  Johnson  v.  Farlow,  18  476;  Putnam  v.  Fisher,  84  Maine,  172; 
Ired.  84;  Heiscr  v.  Riehle,  7  Watts,  86;  Altemns  v.  Long,  4  Barr,  264;  Saxton 
CrovRil  V.  Bebee,  lOyerm.88;  Hubbard  v.  Hunt,  1  Spencer,  487;  Virg.  Code, 
r.  AtstiD.  11. 129;  Griffith  v,  Dicken,  2  660;  Misso.  Sts.  1847,  66. 

B.  Hod.  24;    Shackleford  v.  Smith,  6        *  Chandler  v.  Spear,  22  Verm.  888. 

(a)  Lord  Coke  seems  to  limit  the  lat-  condition  broken.    But  he  elsewhere  ex- 

ter  principle  to  the  case,  where  an  entry  plains  the  distinction  between  a  bare  title. 

is  made  merely  to  complete  a  teisin  in  such  as  a  condition,  involving  no  interest 

/«v,  like  that  of  an  heir;  and  to  regard  in.  or  right  of  action  for  the  land,  and 

It  as  ioapph'cable   where   the   entry  is  the  claim  of  a  disseisee.    Co.  Lit.  16  a, 

advene,  as  by  a  disseisee,,  or  a  feoffor  for  262  b. 
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§  19  c.  Adverse  possession,  under  a  claim  of  right,  extends 
to  so  much  of  the  land  within  another's  survey,  as  is  within 
known  bounds,  up  to  which  a  claim  has  been  made,  with  such 
use  as  farmers  make  of  their  farms,  by  one  residing  on  a  part  of 

the  land  claimed;  although  his  house  was  not  within  the  lines 

of  the  survey,  and  the  land  was  not  enclosed. ^(a) 

>  Fitch  V.  Mann,  8  Barr,  508. 

Where  a  rightful  owner  enters  upon  extent  of  the  occupant's  claim.    Gray  r. 

part  of  the  land,  this  will  be  sufficient  Bates,  8  Strobh.  498. 

for  the  whole,  although  another  person.  The  rule,  that  one  in  actual  possession 

having  no  color  of  title,  enters  upon  the  of  part  of  a  tract  will  be  deemed  in  pos- 

vacant  portion.    Hubbard  v.  Austin,  11  session  of  the  whole,  does  not  apply  as 

Venn.   129;   See  Ralph  v.  Bayley,  lb.  against  the  real  owner,  who  is  also  in 

521.    A, statute  of  limitation  gives  titlo  possession  of  a  part.    To  create  an  ad- 

not  only  to  such  part  of  the .  land  as  is  verse  possession  as  against  such  owner, 

enclosed  and  cultivated,  but  to  all  which  there  must  be  actual  occupation.    Cottle 

is  advantageously  used  as  a  portion  of  v*  Sydnor,  10  His.  768. 

the  farm — as,  for  instance,  woodland.  (a)  A  party  entered  upon  two  tracts 

Lawrence  v.  Hunter,  9  Watts,  64.     So,  of  wild  land,   cultivated  a  very  small 

to  all  the  lands  included  in  marked  lines,  portion  of  them  in  the  midst  of  the 

Bell  V,  Hartley,  4  W.  &  S.  82.    See  M'-  woods,  and  held  them  for  seven  years. 

Call  V,  Coover,  lb.   151;  M'Catfrey  v.  Held,    by   his    adverse    possession,   he 

Fisher,  lb.   181.      Where  two  distinct  gained  a  title  to  the  whole  of  the  tracts 

grants  or  deeds  lapj  and  neither  party  is  included  in  his  fictitious  grants.    Lenoir 

in  possession  of  the  lapped  portion,  the  v.  South,  10  Ired.  287. 

law  gives  it  to  the  owner  of  the  better  The  owner  of  a  large  tract  of  land 

title.    But.  if  one  is  in  possession,  he  is  made  a  parol  gift  of  it  to  his  two  sons, 

the  exclusive  owner.    Williams  v.  Bu-  who,  with  him.  during  his  life,  for  more 

chanan,  1  Ired.  535.    See  Smith  v.  In-  than  fifteen  years,  occupied  the  land, 

gram,  7,  175.    In  case  of  a  demise  of  The  father  had  made  a  will  conformably 

mines  and  minerals  upon  a  long  tract  of  to  this  gift,  but  afterwards  made  another 

waste,  working  under  a  part  gives  legal  one,  not  altering  the  devise  to  his  sons, 

possession  of  the  whole.     Taylor  v.  Par-  AAer  his  death,  the  sons  bring  a  joint 

xy,  1  Man.  &  G.  604.  action  for  the  whole  laud.    Held,  their 

An  entry  upon  a  tract  of  land,  under  adverse  possession  durhig  the  father's 

a  survey  bill  or  record,  giving  a  definite  life  included  only  the  parts  enclosed  by 

and  certain  extent  to  the  land,  and  the  them,  thci-e  being  no  deed  or  plat  giving 

occupation  of  part  of  the  land,  without  a  colorable  title  to  the  whole;  and  that 

evidence  to  limit  or  restrict  the  posses-  their  joining  in  suit  did  not  strengthen 

sion.  will  give  constructive  possession  of  their  claim,  they  being  mere  co-trespas- 

the  whole  tract  surveyed.    Bat  this  may  sers.    Golson  v.  Hook,  4  Strobh.  23. 

be  restricted  and  controlled  by  evidence  Where  a  patentee    settles   a   tenant 

of  the  acts  and  declarations  of  the  occu-  upon  the  land  included  in  his  patent, 

pant.     Brown  v.  Edson.  22  Verm.  357.  without  limiting  his  possession,  he  has  a 

AVhere  one  enters  upon  wild  lands,  and  constructive    possession  of  the  whole, 

marks  out  boundaries  with  the  intention  But  where  a  stranger  settles  upon  pa- 

of  taking  possession,  the  possession  em-  tended  land  without   license  from  the 

braces  allwithlu  those  boundaries.  Camp-  patentee,  an    intention    to   occupy  the 

bell  V.  Thomas,  9  B.  Mon.  82.  whole  may  l>e  inferred,  but  is  not  a  pre- 

A  tenant  put  in   possession  by  the  sumption  of  law.    Wicklifie  v.  Eusor,  9 

grantee,  without  definite  boundaries,  wifl  B.  Mon.  253. 

be  held  as  in  possession  of  the  whole  A  small  improvement,  made  by  a  per- 

tract.     Ellicott  r.  Pearl,  1  McL.  214.  son  on  one  of  two  quarter  sections  of 

The    deed,    contract    or  plat,  under  land,  which  were  distant  from  each  other 

which  po.ssession  is  acquired,  constitutes  a  half  of  a  mile,  is  no  authority  for  his 

color  of  title,  and  defines  or  shows  the  setting  up  an  adverse  possession  of  the 
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« 

\  20.  Entry  upon  land  must  ensue  or  correspond  with  the 
party's  action  for  its  recovery.  Hence,  one  entry  can  never  be 
sufficient,  upon  lands  lying  in  different  counties,  or  wrongfully 
taken  by  different  disseisors,  or  let  by  one  disseisor  to  different 
tenants  for  life;  because  in  each  of  these  cases  there  must  be 
several  actions. 

^  21.  On  the  other  hand,  if  the  lands  are  in  one  county,  let 
by  one  disseisor  to  several  tenants  for  years,  or  taken  by  one 
disseisor  at  several  times; ,  one  entry  in  the  name  of  the  whole 
may  be  sufficient,  because  one  action  would  lie. 

§  22.  So  where  one  enters,  without  title,  on  a  tract  of  land 
lyii^  in  two  counties,  in  one  of  those  counties,  and  keeps  pos- 
session of  the  same,  claiming  to  hold  the  whole  tract;  his  pos- 
session extends  only  to  the  lines  of  the  county  in  which  the 
entry  was  made.^  An  analogous  distinction  is  established  in 
England  as  to  livery  of  seisin.  But  it  is  said  not  to  apply, 
where  one  manor  extends  into  two  counties.  This  however  is 
donbted.'(a) 

'  Go.  Lit.  252  b;  Roberta  v.  Long,  12       *  Lit.  61;  Co.  Lit.  60  a.  n.  2. 
B.  Mod.  194. 

other  quarter  section,  tbongh  botb  were  vey  is  not  adverse,  and,  being  continued 

conTeyed  to  him  bv  the  same  deed.  Ste-  twenty  years,  will  give  him  no  right 

phenson  v.  Doe,  8  Blackf.  606.  against  the  owner.    Unnter  v.  Ghrisman, 

An  entry  on  a  lot  of  land  by  the  owner,  6  B.  Hon.  468. 
to  sarrey  it  and  put  up  monuments  of        When  land  is  enclosed  by  a  rlyer, 

bonodariesi  gives  him  seisin,  as  against  fence  or  road,  and  a  disseisor  occupies 

Tro&g-doerSfOf  all  within  the  boundaries,  it  as  near  the  boundary  as  is  convenient, 

tboQgfa   including   more   than   his  lot.  considering  the  nature  and  situation  of 

Pirkerv.  Brown,  15  N.  H.  176.  the  land,  and    intends   to  occupy  the 

Where  one  person  is  stjised,  entry  by  whole  lot;  this  may  be  an  occupation  of 

saot1ier,claiming  under  a  registered  deed ,  the  whole,  though  there  is  a  narrow  strip 

upon  a  part  thereof,  does  not  constitute  by  such  boundary  not  actually  culti- 

a  disseisin  of  the  whole  by  election,  un-  vated.    Allen  v.  Holton,  20  Pick.  458. 

I«ss  the  latter  continues  in  possession  of  See  Barker  v.  Salmon,  2  Met.  82. 
the  part  entered    upon.      Robinson  v.        The  tenant  fenced  in  part  of  the  de- 

Brofrn,  32  Maine,  678.  niandant's  land,  in  order  to  protect  a 

Where  ooe,  having  the  elder  title  to  crop  on  his  own,  and  cut  a  tree  and  some 

Uod,  enters  nnder  his  deed,  with  intent  brushwood  on  this   part,  but  without 

to  tske  posiession  to  the  boundaries  of  intending  to  claim  or  occupy,  or  exclude 

bis  deed,  he  is  in  possession  to  that  ex-  the  demandant  from  it.    Held,  the  de- 

leot,  though'  another  person  be  in  pos-  mandant  might  elect  to  consider  himself 

session  under  a  junior  title  to  the  same  disseised.  Allen  v.  Holton.  20  Pick.  458. 

Uod,  but  outside  of  the  interference.  See  Barker  v.  Salmon,  2  Met.  82. 
Gragihlertr.  Wheeler,  12  B.  Mon.  188.  (a)  Littleton  places  this  rule  upon  the 

Where  one  goes  into  possession  of  land  ground  that  the  younger  son  claims  by 

nnder  a  survey,  and  by  mistake  occu-  the  same  titU  vr'ith  the  elder;  as  heir  to 

ym  beyond  the  limita  of  ^he  survey,  the  his  father.    It  is  abolished  by  St.  8  &  4 

)ius»;ssion  beyond  the  liiuits  of  the  sur-  Wm.  4,  c.  27,  s.  13. 
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§  23.  Where  an  heir  is  deterred  by  bodily  fear  from  entering 
upon  the  lands  descended  to  him,  it  will  be  sufficient  to  go  as 
near  sa  he  can  and  claim  them;  which  act  shall  be  repeated 
once  in  a  year  (called  in  the  old  law  a  year  and  a  day),  and  is 
then  called  continual  claims  and  has  the  effect  of  actual  entry.^ 
If  the  land  is  in  possession  of  a  tenant  for  years,  at  the  death 
of  the  ancestor,  the  heir  becomes  seised  in  deed,  without  entry 
or  even  receipt  of  rent.  So  also  where  the  heir  is  an  infant, 
and  the  land  is  in  possession  of  his  guardian.*  If  the  land  is  in 
possession  of  a  tenant  for  life,  the  heir  becomes  seised  of  the 
rent  by  receipt  of  an  instalment;  but  whether  of  the  land  also, 
has  been  doubted.^  Where,  after  the  ancestor's  death,  a  stran 
ger  enters  upon  the  land,  such  entry  is  termed  an  abaUmenty 
and  defeats  the  seisin  in  law  of  the  heir.  But  the  latter  may 
regain  seisin  by  entry,  unless  the  abator  have  died  seised,  in 
which  case  the  heir  must  in  general  resort  to  an  action  to  recover 
possession.^  In  some  cases,  however,  the  entry  of  a  party  with- 
out title  does  not  defeat  the  seisin  of  the  heir,  but  on  the  con- 
trary gives  him  a  seisin  in  deed.  This  is  where  the  entry  may 
be  supposed  to  be  not  adverse,  but  amicable,  and  made  to  pre- 
vent the  entry  of  strangers.  As  where  a  mother,  or,  in  Eng- 
land, a  younger  brother  enters.  And  even  the  death  of  a  party 
so  entering  will  not  prevent  an  entry  by  the  heir.*(a)     So,  when 

'  1  Cruise,  42 r  Stearns,  18.    By  St.  *  lb. 

8  &  4  Will.  4,  c.  27,  such  claim  is  inef-  ^  1  Cruise,  42. 

fectual  vo  preserve  a  title,  without  actual  *  Lit.  s.  896;  Gilb.  Ten.  28;   Doe  v. 

change  of  possession.  Keen,  7  T.  R.  886.    (See  8  Kev.  &  M. 

*  Co.  Lit.  15  a.  881.)     Burrows  «.  Holt,  20  Conn.  459. 

<a)  The  owner  of  a  farm  died  in  1778,  the  whole,  is  not  adverse  to  the  other, 

leaving  his  widow  and  ten  children  in  within  the  statute  of  limitations.  Brooks 

possession.    The  tenant,  one  of  his  sons,  v.  Towie,  14  N.  H.  248.    So  an  entry  by 

then  seventeen  years  of  age,  carried  on  one  cotenant  gives  seisin  to  all  in  the 

the  farm,  living  there,  with  the  co-heirs,  whole  lands,  according  to  their  respect- 

until  1793,  when  the  rest  of  the  heirs  ivo  titles.    Thomas  v.  Hatch,  8  Suron. 

went  away.    His  sisters  having  married,  170.    So  if  a  disseisor,  after  Ave  years' 

he  was  left  in  possession  of  the  farm,  possession,  give  up  to  one  tenant  in  com - 

which  he  continued  to  manage  until  his  raon  all  the  title  of  the  latter  to  the  laud ; 

death,  in  1822.    It  did  not  appear  that  the  title  of  all  the  tenants  revests  in 

he  ever  made  any  claim  of  title  to  the  them.    Vaughan  v.  Bacon,  8  Sbepl.455. 

whole  farm.  *  Held,  he  acquired  no  title  A  judgment  was  recovered  in  the  name 

by  adverse  possession.  Campbell  v.Camp-  and  with  the  knowledge  and  conseut  of 

bell.  18  N.  H.  488.  A,  for  the  benefit  of  B;  execution  issued, 

Where  land  is  ttt  off  to  two  persons  and  land  was  thereupon  set  oft'  to  A, 

jointly,  the  possession  of  one,  claiming  possession  received  by  B  as  his  attorney, 
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knd  descends  to  several  heirS)  a  part  of  whom  enter  thereupon, 
their  entry  is  presumed  to  be  according  to  their  legal  title,  and 
enures  to  the  benefit  of  all,  so  that  all  are  seised,  unless  those 
who  enter  claim  adversely  and  oust  the  others.^ 

^  23  a.  It  may  not  be  unimportant  to  notice  the  distinction 
between  seisin  in  law  and  by  operation  of  law;  and  between 
seisin  tit  deed,  and  by  deed  or  hj  purcliase>{a)  It  has  been  seen 
that  an  heir,  who  claims  by  operation  of  law,  is  seised  only  in 
law,  until  actual  entry.  But  there  are  other  cases,  hereafter  to 
be  more  particularly  noticed,  where  a  party,  coming  to  an  estate 
by  operation  of  law,  is  seised  in  deed  without  entry  or  any 
other  formality.  Thus  a  tenant  by  the  curtesy,  upon  the  death 
of  the  wife,  becomes  fully  seised  by  mere  operation  of  law.  So 
in  the  case  of  dower,  although  the  widow  does  not  perfect  her 
title  until  an  actual  assignment  is  made,  yet,  when  made,  her 
title  relates  back  to  the  death  of  the  husband;  she  holds,  not  by 
the  assignment,  but  by  law,  and  merely  in  continuation  of  the 
husband's  estate. 

§  23  b.  The  reason  of  these  rules  is*  obvious.  Although 
neither  husband  nor  wife  acquires  a  complete  title  till  the  death 
of  the  party  from  whom  such  title  is  derived;  yet  both  acquire 
in  initiate  title  before  that  event — ^the  one  upon  marriage  and 
birth  of  issue,  the  other  by  marriage  alone.  And  the  husband 
by  his  own  possession,  and  the  wife  by  her  husband's  possess- 
sion,  may  be  regarded  as  actually  seised  during  the  marriage. 

§  24.  Intimately  connected  with  the  subject  of  seisin  is  that 
of  disseisin;  of  which  it  has  been  remarked,^  ^' there  is  scarcely 
a  subject  in  the  English  law  so  obscure."  This  observation  of 
an  English  writer  derives  additional  force  from  the  various  and 

'  Means  9.  WeUes,  12  Met.  856.  Watts,  289;  Graffius  v.  Tottenham,  1 

'  J  Croise,  43;  Watson  v.  Gregg,  10    Watts  &  S.  488. 

tod  the  land  was  held  and  occupied  by  possession  adverse,  except  by  an  open 

B.  wftb  the  knowledge  of  A,  for  over  SiO  and  notorious  act.    If  he  take  a  secret 

rtan.    Held.  B  did  not  gain  a  title  by  conveyance  in  fee  of  the  land  from  one 

dmeUSn,  sufficiently  to  snstain  a  writ  of  claiming  to  be  owner,  and  keep  it  secret, 

eolrr.    Feabodj  v.  Tarbell,  2  Cnsh.  226.  the  character  of  his  possession  is  not 

Upon  a  somewhat  similar  principle,  a  changed.      Sharpe  v.  Kelley,  6  Denio, 

party  in  possession  of  land,  holding  nn-  481. 

isr  aoolber  person,   cannot  render  his  {a)  See  1  Steph.  Gomm.  367,  n. 
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conflicting  decisions  upon  the  subject,  to  be  found  in  the  Ame- 
rican cases.  Disseisin  is  defined  as  a  wrongful  putting  out  of 
him  that  is  seised  of  the  freehold;^  or  it  is,  '*  where  a  man 
entereth  into  lands  or  tenements,  whefe  his  entry  is  not  conff cable 
(i.  e.,  by  leave  or  permission)  and  oustetfa  him  which  hath  the 
freehold."' 

§  25.  To  constitue  disseisin,  it  is  held  that  an  entry  must  be 
(U  the  time  under  claim  or  color  of  tttle;{d)  otherwise  it  is  a  mere 
trespass.  It  must  be  such  as  to  raise  the  pi*esumption  of  a  deed. 
If  made  imder  a  deed,  the  character  of  the  possession  may  bo 
shown  by  the  terms  of  the  deed.  If  these  are  indefinite,  they 
will  not  control  the  extent  of  actual  occupancy.  So  entry  by  a 
party  as  purchaser  under  a  judgment  is  a  disseisin.  The  inten- 
tion guides  the  entry ^  and  fixes  its  character.  Adverse  possession 
must  be  contmued^  xtninterrupted,  notoriom^  and  exclusive;  and 
the  burden  of  proof  is  oa  the  party  alleging  it  to  be  so.  To  make 
a  continuity  in  successive  persons,  there  must  bo  privity  of  blood, 
contract  or  estate.  As  has  been  stated,  disseisin  may  be  proved 
by  a  conveyance,  and  -this,  though  defective,  and  disproved  by 
an  ofier  of  purchase,  or  any  act  or  declaration  implying  recog- 
nition of  another's  title.  Whether  possession  under  an  execu- 
toiy  contract  to  purchase  can  be  deemed  adverse,  is  a  point  left 

'  Taylorv.Horde,!  Burr,  110;  a  very  G22;  But  see  2  Prest.  on  Abstr.  270; 

leading  case  upon  this  subject,  the  pro-  Prescott  v.  Nevers,  4  Mass.  820;  Towlu 

minent  doctrine  of  which  is,  that,  except  v.  Ayer,  S  N.  H.  67.  It  is  doubted,  whc- 

in  cases  of  actual  forcible  dispossession,  ther  every  possession  of  the  land  of  an- 

it  shall  depend  upon  the  election  of  the  other  is  not  ^ma/acte  adverse,  until  the 

owner,  whether  an  interference  with  his  contrary  is  proved.    Conyers  v,  Kenan, 

title   shall   constitute   disseisin.      Ace.  4  Geo.  308.    There  cannot  be  two  seisins 

Jewitt  V.Ware,  8  Price,  535;   Blowder  of  the  same  land.  Putnam,  &c.  v.  Fisher, 

V.  Baugh,  Gro.  Car.  802;  Goodright  v,  84  Maine,  172. 

Forester,  1  Tann.  678;  Doe  v.  Lyncs,  8  '  Lit.  sec.  279. 
B  &  G.  888;  Bonham  v.  Badglcy,  2  Gilm. 

(a)  As  under  a  grant,  though  void  for  adverse  to  his  former  title,  but  under 

irregularity,  if  the  deed  and  entry  are  both.    So  of  those  claiming  under  him. 

bona/ide.  Moody  v.  Fleming,  4  Geo.  115;  Pleak  v.  Chambers,  7  B.  Mon.  665. 

Macklot  V.  Dubrenil,  9  Miss.  477$  Noyes  Where  a  party  is  in  actual  possession, 

V.  Dyer,  25  Maine,  468.  But  a  deed  void  and  has  a  right  to  possession  under  a 

on  its  face  has  been  held  insufficient.  legal  title  which  is   not    adverse,  but 

Simpson  v.  Downing,  28  Wend,  816.  claims  the  possession  under  another  title 

If  a  person  enters  into  possession  of  which  is  adverse,  the  possession  will  not 
land  under  one  title,  and  afterwards  pur-  be  deemed  adverse.     Nichols  v.  Key- 
chases  in  an  adverse  claim,  his  subse-  nolds,  1  Angeli,  30. 
quent  possession  will  not  be  regarded  as  A  sheriff's  deed,  without  producing 
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somewhat  doubtful.(a)  If  a  lessee  pour  autre  vie  hold  over, 
under  the  false  representation  that  the  cestui  que  vie  is  living; 

his  possession  is  not  adverse.  But  where  the  husband  of  a 
woman,  tenant  for  life,  held  the  land  for  twenty  years  from  her 
decease;  held,  he  thereby  acquired  a  good  adverse  title.  The 
general  rule  is,  that,  when  seisin  is  once  proved,  it  is  presumed 

to  continue  till  some  adverse  possession  is  shown,  and  pnma 

tbe  jndgmGnl  and  execution  under  which  8S7.    Possession  for  over  seven  years,  in 
the  land  was  sold,  is  sufficient  to  show  North   CaroUna,  will  not   enable  such 
the  character  of  the  grantee  who  claims  vendor  to  maintain  a  suit  for  the  land, 
voder  it,  and  renders  bis  possession  ad-  unless  he  show  a  subsequent  colorable 
Terse.    Riggs  v.  Dooley,  7  B.  Mon.  236.  title,  and  occupation  under  it,  which  he 
And  where  the  grantee  in  such  deed  is  not  estopped  from  doing.    Johnson  v. 
went  into  possession,  before  he  obtained  Farlow,  18  Ired.  S4.    Where  one  enters, 
tile  deed,  under  a  purchase  from  two  of  claiming  title  under  a  parol  gift,  twenty 
fite  heirs;  held,  the  statute  of  limits-  years'  possession  gives  him  the  absolute 
tioBs  began  to  run  against  the  others  ownership.    Summer  v.  Stevens,  6  Met. 
from  the  time  of  notice  of  the  adverse  887.    So  where  an  execution  defendant 
holding.    lb.  remains  in  possession  of  the  land  sold, 
(a)  Thos  in  Massachusetts  it  has  been  such  possession  is  not  necessarily  per- 
held,  that,  in  case  of  an  agreement  to  missive,  nor  is  he  estopped  from  setting, 
bay  and  sell,  no  payment  made  or  deed  it  up  as  adverse;  and  if  continued  twenty 
ffven.and  an  entry  by  the  purchaser,  he  years,  it  gives  him  a  good  title.    Ghalfin 
is  presumed  to  enter  by  consent,  and  v.  Malone,  9  B.  Mon.  496. 
holds  as  tenant  at  will.    But  if  payment  If  one  enter  upon  land  of  tenants  in 
is  made,  and  consent  given  for  the  pur- '  common  by  license  of  one  of  them,  and 
chaser  to  enter  and  hold  the  land  as  bis  erect  and  occupy  a  building  thereon,  he 
own,  bnt  the  deed  is  delayed,  accident-  is  presumed  to  hold  under  them,  till  the 
ally  or  fur  convenience,  and  with  the  contrary  is  proved.    Buckman  v.  Buck- 
agreement  to  give  it  without  further  con-  man,  80  Maine,  494. 
^deration  or  cuiiditiou.  and  possession  A  corporation  being  in  possession  of 
taken;  this  is   a  disseisin.      Brown  v,  land  as  tenants  of  the  crown,  a  grant 
King,  6  Met.  178.    Ace.  Fosgate  v.  Her-  was  made  to  the  corporation  by  the  col- 
kimer,  &c.,  12  Barb.  352.    And  see  Sel-  onial  governor,  after  which  none  of  the 
lers  V.  Hayes.   17    Ala.  749;   Fain  v.  rents  in  the  lease  were  paid,  which  before 
Garthright,  5  Greo.  6.   So,  in  South  Car-  had  been  paid,  bnt  only  the  quit  rents 
olibt,  he  who  goes  into  possession  of  reserved  in  the  grant;  and  these  were 
laod,  nnder  a  contract  to  purchase,  holds  finally  discontinued,  and  long  leases  made 
the  land  adversely  to  the  claims  of  all  by  the  gorporatiou.    Held,  the  corpora- 
other  persons,  except  him  from  whom  he  tion  were  in  possession,  not  as  tenants, 
boagfat;  and  his  possessions,  both  before  but  grantees,  of  the  crown;  and  acquired 
aod  after  he  receives  titles,  may  be  con-  a  perfect  and  absolute  title  after  a  pos- 
p4ed  together,  to  make  up  a  statutory  session  of  one  hundred  and  forty  years, 
title.    Bank,  hue.  v,  Smyers,  2  Strobh.  Bogardus  v.  Trinity,  &c.,  4  Sandf.  Gh. 
24.  Continued  possession  under  a  lieetue  688. 

from  the  owner  gives  a  title.    Pope  v.  In  1829,  land  was  leased  for  twenty- 
Henry.  24  Verm.  560.  one  years  to  the  defendant.    He  applied 
Od  the  other  hand,  if  a  vendor  continue  to  the  lessor  for  leave  to  take  in  a  piece 
inpotiession  after  giving  a  deed,  he  is  a  of  ground  adjoining,  but  the  lessor  de- 
teoaot  at  will,  unless  there  be  an  expli-  dined  to  permit  it,  stating  that  other 
dt  disclaimer  of  the  relation.  If  he  deny  persons,  purchasers  of  adjoining  houses, 
the  title  and  resist  the  claim  of  the  ven-  had  a  right  of  way  over  the  gpronnd. 
dee,  the  Utter  may  at  his  election  sue  The  defendant,  notwithstanding,  enclosed 
Mm  aa  a   disseisor.      Burhans  o.  Van  and  for  twenty  years  occupied,  it,  with- 
Zandt,  7  Barb.  91 ;   Carver  r.  Earl,  1  out  payment  of  rent  or  acknowledgment 
Shepl.  216i  See  Millay  v.  Millay,  6  lb.  of  title.    Held,  the  piece  of  ground  was 
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fa/de  evidence  of  disseisin  is  not  sufficient  to  change  the  harden 
of  proof.     So  a  possession  originally  adverse  is  presumed  to 

continue  so.  A  tenant  cannot  disseise  his  landlord,  hut  at  the 
election  of  the  latter,  unless  he  give  notice,  or  make  some  change 
in  his  mode  of  occupation,  which  may  put  the  landlord  on  his 

his  guard.  His  declaration  to  a  stranger'is  no  evidence  of  dis- 
seisin.'(a)  - 

'  Ripley  r.  Yale.  18  Verm.  220;  Rung  173;  Alden  «.  Gilmore,  1  Shepl.  178; 
V.  Sboneberger,  2  Watts,  28;  Stillman  v.  Crane  v,  Marshall,  4  lb.  27;  Stearns  v. 
White,  &c.,  W.  &  M.  638;  Corwin  «.  Godfrey,  lb.  168;  Dow  v.  Plammer,  5 
Gorwin,  9  Barb.  219;  Fosgate  r.  Herki-  lb.  14;  King  v.  Axbridge,  4  Nev.  &  H. 
tner,  &c.,  lb.  287;  Lane  o.  Gould,  10  477;  Doe  v.  Gregory,  lb.  808;  South, 
Barb.  264;  Mitchell  v.  Lite,  8  Yerg.  179;  Su:.  v.  Blakeslee,  13  Conn.  227;  Wick- 
Ewing  V.  Burnett,  11  Pot.  41;  Avery  v.  liffe  v.  Euson.  9  B.  Mon.  268;  Long  v. 
Baum,  Wright,  676;  Kinsell  r.  Daggett,  Mast,  11  Pedns.  189;  t  School,  &c.  «. 
2  Fairf.  809;  Jackson  r.  Johnson.  6  Cow.  Benson,  81  Maine,  88;  Story  i^.  Saund- 
74;  Tubb  v.  WilliamS;  7  Humph.  867;  ers«  8  Humph.  668;  Stansbury  v.  Tag- 
Jones  V.  Chiles,  2  Dana,  81;  Miller  v.  gart.  8  McL.  467;  Peirson  v.  Doe,  2  Car- 
Lindsey,  1  McL.  83;  Thomas  v.  Hatch,  ter,  128;  Clason  v.  Rankin.  1  Duer,  887; 
8  Sumn.  170;  Brower.v.  King,  6  Met.  Fosgate  r.  Herkimer,  Sec.  12  Barb.  852. 

no  part  of  the  demised  premises  for  which  held,  not  a  disseisin.  Lincoln  v.  Edge - 
rent  was  paid,  and  therefore  an  action  by  comb,  31  Maine.  846. 
the  lessor  was  barred  by  St.  8  Sc  4  Will.  In  Maine  and  Massachusetts  (Mass. 
4  c.  27.  Palmer  v.  Eyre,  6  Eug.  L.  &  Rev.  Sts.  610-11;  Me.  lb.  610).  every 
Eq.  356.  .  person  in  possession  of  liiud  and  claim- 
Where  adverse  possession  for  thirty  ing  a  freehold,  or  claiming  less  than  a 
years  is  admitted,  it  makes  no  difference  freehold,  if  he  has  turned  or  kept  thu 
that  the  entry  was  first  made  throufih  a  owner  out  of  possession,  may  be  treated 
mistake  of  boundaries.  Melvin  v.  Pro-  as  a  disseisor.  Neither  force  nor  fraud 
prietors,  &c.6Met.l6;  ace.  Otis  V.  Moul-  is  necessary  to  constitute  a  disseisin, 
ton,  2  Appl.  206.  But  see  Proprietors,  Small  v.  Proctor,  16  Mass.  496;  8  N.  H. 
&c.  V.  Day,  7  N.  H.  457;  Hale  t?.  Glid-  67.  But  it  has  been  held  in  New  York, 
den,  10,  897.  So  one  may  claim  title  by  that  a  disseisin  which  will  cwii  a  descent j 
disseisin,  though  he  has  previously  re-  so  as  to  toll  entry  (that  is,  preclude  au 
lied. upon  a  deed  which  does  not  include  entry,  and  require  an  action  by  the  truo 
the  premises.  lb.  And  see  Greenlaw  owner  against  an  Aetr  of  the  disseisor), 
V,  Greenlaw.  1  Shepl.  182.  must  be  a  disseisin  infactj  expelling  the 
Color  of  title  may  be  defined  to  be  a  true  owner  by  force  or  some  equivalent 
writing,  upon  its  face  professing  to  pass  act;  and  in  Pennsylvania,  that  adverse 
title,  but  which  does  not  do  it,  either  possession  is  not  to  be  inferred,  but  pos- 
froiu  awantof  title  in  the  person  making  session  is  presumed  to  be  in  subordiua- 
it.  or  from  the  defective  conveyance  that  tion  to  the  legal  title.  The  same  due- 
ls used;  a  title  that  is  imperfect,  but  not  trine  is  held  in  Kentucky.  Smith  v. 
80  obviously  so  that  it  would  be  apparent  Burtis,  G  John.  197;  Rung  v.  Shoneher- 
to  one  not  skilled  in  the  law.  Beverly  ger,  2  Watts,  28;  Robertson  v.  Robert- 
V.  Burke.  9  Geo.  440.  son,  2  B.  Mon.  238. 

(a)  Where  one  party  protested  against  It  has  been  held    in  Massachusetts, 

the  acts  of  the  other,  during  the  posses-  (Poignard  v.  Smith,  6  Pick.  172;  Hap- 

sion  of  the  latter,  and  consulted  counsel  good  v.  Burt,  4  Verm.  155;  Aldeu  v. 

in  regard  to  them;  held,  the  possession  (iilmore,  1  Shepl.  187;  E wing  ».  Burnett, 

was  not  adverse.      Stillman  v.   White,  11  Pet.  41),  that  actual  knowledge,  on 

&c.  3  W.  &M.  588.  Where  one  enclosed  the  part  of  the  owner  of  land,  of  an  ad- 

with  his  own  land,  by  mistake,  land  of  verso  occupation,  is  not  necessary  to  con - 

an  adjoining  owner,  claimed  no  title  be-  stitute  disseisin.  It  is  enough  that  there 
yond  the  true  line,  and  did  not  prevent    are  acts  in  their  nature  public  and  noio- 

the  other  from  occupying  to  that  line;  rious^  such  as  fencing  or  building  on  the 
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§  26.  It  is  said,  that  the  fenciiig(a)  or  enclosing  of  land  has 
no  peculiar  efficacy  in  regard  to  seisin.  It  merely  raises  a  pre- 
sumption; and  other  acts,  such  as  raising  a  crop,  making  im- 
provements, or  felling  trees,(d)  do  the  some.  So  the  erection 
of  a  fence  on  wild  land,  by  felling  trees  and  lapping  them 
together,  or  the  blazing  of  trees,  will  not  warrant  a  jury  in  pre- 
soming  a  grant,  or  that  the  owner  of  the  land  had  notice  thereof, 
nor  does  it  constitute  a  disseisin.  So  cutting  wood  on  wood- 
land for  use  and  sale,  clearing  land  for  cultivation,  running  lines, 


bud.    So  It  has  been  held  in  the  Su-  ment  of  rent;  though  the  tenant  has  ac- 

preme  Conrt  of  the  United  States,  that  quired  another  title  or  claimed  to  hold 

BO  sets  of  improvement  are  necessary  to  adversely. 

htTS  this  effect,  where  there  has  been  an  In    Maine,  to  constitute  a   disseisin 

entry  under  claim  and  color  of  title,  fol-  which  would,  at  common  law,  defeat  the 

lowed   by  a  possession  for  twenty -one  deed  of  the  proprietor,  there  must  be  an 

jeirs,  and  where  the  land  is  so  situated  occupancy  of  a  part  under  a  recorded 

as  not  to  admit  of  improvement.  deed,  or  such  an  open  and  visible  occu- 

Id  New  York  it  is  held,  that  an  ad-  pancy,  that  the  proprietor  may  at  once 

verse  possession  of  land,  so  as  to  vest  be  presumed  to  know  the  extent  of  the 

the  title,  where  there  is  no  deed  or  writ-  claim  and  occupation.  Foxcroft  v.  Barnes, 

ten  instmment,  can  only  bo  made  out  by  29  Maine,  128. 

showing  a  real,  substantial  enclosure,  an  An  occupationf  according  to  statutes 

actaal  occupancy,  which  is  definite,  po-  1821,  c.  62,  and  Rev.  Sts.  c.  147,  does 

sitive  and  notorious,  or  that  the  prenii-  not  constitute  such  a  dia»eisin,  as  will 

sea  have  beeu  usually  cultivated  or  im-  prevent  the  owner  from   conveying  his 

proved;  and  such  possession  must  be  land,  although  it  might  defeat  a  writ  of 

regularly   continued    and    accompanied  entry  brought  by  the  owner  for  the  pos- 

througfaout  by  a  claim  of  title  for  twenty  session,  if  it  wei*e  continued  for  twenty 

years.    Lane  v.   Gould,  10  Barb.  254.  years.    lb. 

By  the  new  Ci>de  of  Procedure  (pp.  88-4),  The  question  of  adverse  possession  is 
in  case  of  adverse  possession,  founded  not  fur  the  court,  but  exclusively  for  the 
npon  a  writing  or  a  judgment  ;po9«fMion  Jury.  Hobart  v.  Ilaurick,  16  Ala.  681; 
Mdoccu^ion,  mean,  1,  that  the  land  is  Hatch  v.  Smith,  4  Barr,  109;  Grailon  v. 
Qinially  cultivated  or  improved;  2,  pro-  Grafton,  8  S.  &  M.  77.  Hence,  the  pro- 
tected'by  a  subsuintial  enclosure;  8,  if  siding  judge  cannot  properly  charge  the 
nut  enclosed,  used  for  the  supply  of  fuel  jury,  that  the  plaintiff's  possession  is 
or  fencing  timber,  for  purposes  of  bus-  /'  uninterrupted,  continuous,  notorious, 
bandry,  or  the  ordinary  use  of  the  occu-  sufficient  and  adverse."  But,  the  facts 
{isnt.  Where  a  known  farm  or  single  being  found  by  the  jury,  it  is  a  question 
lot  has  been  partly  improved,  the  part  for  the  court.  Macklet  v.  Gubreuil,  9 
iK>t  cleared,  or  not  enclosed,  according  to  Mis.  477. 

nsage.  is  held  to  be  occupied.    Otherwise  (a)  £8i)eclally  if  extending  beyond  the 

where  land  is  divided  into  separate  lots,  true  line  by  accident.     Gilchrist  v.  Mc- 

In  esse  of  continued,  actual  occupa-  Laughlin,  7  Ircd.  810. 

tionnnder  claim  of  title,  exclusive  of  any  (6)  Sometimes  termed /tigi/tue  tres- 

other  right,  and    not  founded  upon  a  passes.    A  distinction  is  made  between 

writing  or  judgment,  a  title  is  gained  acts  of  this  description,  and  a  possession 

only  to  the  part  actually  occupied;  where  which  is  continued  so  far  us  is  practica- 

it  is,  1,  protected  by  a  substantial  enclos-  ble ;  as,  in  case  of  a  stream  not  naviga- 

nre;  2,  usually  cultivated  or  improved,  ble,  by  keeping  up  fish-traps,  making 

The  possession  of  a  tenant  is  that  of  and  repairing  dams,  and  catching  fish 

his  landlord,  till  twenty  years  from  tcr-  every  year  through  the  fishing  season, 

minstion  of  the  tenancy;  if  there  were  Treadwell  v.  Reddick,  1  Ired.  50.     See 

no  lease,  twenty  years  from  the  last  pay-  Flanniken  v.  Lee,  lb.  298. 
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marking  them  by  lopping  trees,  and  a  sale  of  part  of  the  land, 
do  not  constitute  disseisin,  though  done  with  notice  to  the 
owner.  So  with  the  payment  of  taxes,  suing  trespassers,  &c. 
On  the  other  hand,  a  new  parol  agreement  between  adjacent 
owners,  upon  a  divisional  line,  followed  by  a  corresponding 
possession  of  one  party,  is  a  disseisin  of  the  others.^ 

§  27.  An  entry  upon  land,  in  order  to  take  possession  of  it 
under  a  claim  of  title,  and  marking  the  lines  by  spotting  the 
trees  around  it,  is  a  sufficient  possession  against  one  without 
title;  although,  without  actual  enclosure,  not  such  an  adverse 
possession  against  the  owner  as  to  bar  his  right  by  the  statute 
of  limitations.^  Upon  such  possession,  trespass  will  lie  for  an 
entry  upon  the  land  against  a  wrong-doer,  or  trover  for  carrying 
away  timber,  after  it  has  been  cut  upon  the  land.^(a) 

^  27  a.  Clearing  and  cultivating  new  fields,  turning  out  old 
ones,  when  worn  out,  and  cutting  wood  promiscuously,  are  held 
in  North  Carolina  to  constitute  sufficient  proof  of  adverse  pos- 
session. So,  entering,  ditching,  and  making  woods  in  a  cypress 
swamp,  in  order  to  procure  shingles,  cutting  trees  and  making 
shinglcs.''(i) 

*  Ellicott  V.  Pearl,  10  Pet.  414;  Bish-  5  Gratt.  141;  Moor  v.  Campbell,  15  N. 

op«.  Lee,  3  Barr,  214;  Slater  v.  Jeph-  H.   208;   Chandler  v.  Walker,  1  Fo8t. 

eraon,  6  Ciish.  129;  Coburn  v.  Hollis.  8  (N.  H.)  282. 

Met.  126;  Ewing  v.  Burnet,  1  McL.  2G6;  «  Woods  v.  Banks,  14  N.  H.  100. 

Boston,  &c.  V.  Sparhawk.  5  Met.  469;  '  lb. 

Hale  r.  Glidden,  10  N.  H.  897;  Urket  v,  *  Wallace  v.  Maxwell.   10  Ired.  110; 

Coryell,  5  W.  &  S.  60.    See  Stearns  v.  Treadwell  v.  Reddick,  1  Ired.  56. 
Palmer,  10  Met.  82;  Pasley  v.  English, 

(a)  The  defendant  may  show  a  liabili-  there  was  a  brush  fence  bctwc^en  the  lot 

ty  to  a  third  person,  for  the  value  of  and  another  lot  adjoining,  which  was  oc- 

the  property,  in  mitigation  of  damages,  cupied  under  a  contract  from  the  plaint- 

though  he  has  made  no  actual  payment,  iff.     In  consequence  of  a  crook  in  the 

Woods  V.  Banks,  14  N.  II.  101.  fence,  about  two  and  a  half  rods  of  tho 

A  testator  devised  land,  of  which  he  lot  in  question  were  enclosed  with  the  lot 

obtained  the  right 'of  possession   by  a  adjoining,  so  occupied,  and  the  occupant, 

judgment  recovered  in  a  petition  for  par-  and  those  who  had  preceded  him  in  the 

tition,  after  legal  notice  to  parties  into-  possession  of  that  lot,  had  moxved  grass 

rested.    Held,  he  died  seised  of  the  land,  upon  the  two  and  a  half  rods,  but  with- 

although  others,  who  claimed  title,  occa-  out  intention  to  occupy  over  the  line  of 

sionally  entered  and  cut  wood  upon  the  the  lot,  or  knowledge  that  they   bad 

land,  after  the  judgment  of  partition,  done  so.    Held,  the  lot  in  question  was 

Dascomb  v.  Davis,  5  Met.  385.  not  actually  occupied  within  the  mean- 

(6)  In  an  action  of  trespass  for  cut-  ing  of  the  statute  (1  Rev.  Sts.  412,  sec. 

ting  timber  upon  a  lot  containing  250  88)  of  New  York,  so  as  to  require  notice 

acres,  the  plaintiff  claimed  title  under  a  to  the  occupant,  before  the  title  could 

deed  from  the  compt'.oller,  given  upon  a  become  absolute  under  the  comptroller's 

sale  for  taxes.    At  the  date  of  the  deed,  deed.    Smith  v.  Sanger,  4  Corast.  576. 
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§  28.  Though  there  is  no  written  claim  of  title,  where  the 
manner  of  occupying  a  part  of  the  land  clearly  shows  the  extent 
of  the  claim,  every  occasional  entry  will  be  an  act  of  possession, 
and  not  a  bare  trespass,  which  it  would  be  in  one  making  no 
claim  of  title;  and  this  is  constructive  possession.^ 

§  28  a.  If,  in  an  action  of  ejectment,  the  defendant  claim  title 
by  possession,  and  it  appear  that  the  fence  of  his  adjoining  land 
was  so  constructed  and  so  far  extended  towards  the  disputed 
land,  as  to  give  notice  to  the  public  and  to  all  concerned,  that 
the  defendant  and  his  grantors  claimed  to  exercise  exclusive 
dominion  over  the  disputed  land,  by  extending  their  fence  so  as 
to  include  this  land,  whenever  it  should  be  convenient  to  com- 
plete the  enclosure;  and  that  it  was  left  open  for  the  time,  for 
convenience  of  use,  or  because  it  was  not  then  of  sufficient 
importance  to  be  enclosed;  and  this  have  been  continued  for 
fifteen  years;  it  will  bo  a  sufficient  possession  to  give  title.^ 

§  28  b.  Acts  of  improvement  and  ownership  done  by  a  moH- 
gogor  will  not  operate  as  a  disseisin  of  the  mortgagee.^ 

§  29.  Mere  enjoyment  of  an  easement^  being  the  exercise  of  a 
right,  cannot  make  a  disseisin  of  the  land.^  Thus,  to  cover  land 
with  water,  gives  no  pedis  possession  showing  adverse  right.  It 
is  merely  an  easement,  not  inconsistent  with  title  in  another.^(a) 

>  Back  V.  Sqntera.  28  Yt.  498.  *  Stetson  v.  Yeazie,  2  Fairf.  408 

*  lb.  *  Mims   17.  Weathersbee,    2    Strobh 

'  Hunt  9.  Hunt,  14  Pick.  874;  Fen-    184. 
wick  v.  tfacey,  1  Dana,  270. 

(a)  Where  an  island «  subject  to  over-  a  part  of  the  low  grounds  adjacent  to 
flow,  and  susceptible  of  use  without  be-  A's  land,  which  was  covered  by  the  flow 
iag enclosed,  was  used  by  the  defendant  of  the  tide,  and  claimed  below  it:  held, 
for  pasturage,  whenever  it  was  safe  so  to  A  had  no  possession,  property  or  right 
use  it,  for  twenty  years;  held  a  sufficient  in  the  land  covered  by  the  tide,  until  re- 
possession to  bar  any  other  claimant,  but  claimed  from  the  water;  that  B  gained 
not  within  the  seven  years'  limitation  no  possession  by  his  said  acts;  and  that 
law  of  Kentucky,  for  want  of  actual  set-  thoiie  acts  gave  A  no  right  of  action 
tlement.  Wells  v,  Haynes,  0  B.  Mon.  against  B.  cither  in  ejectment  or  trespass. 
388.  Casey  v.  Inloes,  1  Gill,  480. 

Where  the  legislature  provided  that  Where  one  had  driven  piles  into  the 
improvements,  whether  wharfs,  houses,  ground,  which  was  covered  by  a  min- 
or buildings,  made  out  of  the  water,  pond  belonging  to  another,  and  had 
should  be  the  right,  title  and  inheritance  erected  and  maintained  buildings  on  tho 
of  the  improvens  forever,  and  A  held  piles  for  sixty  years,  the  water  of  the 
land  bordering  on  the  water,  under  a  pond  flowing  between  the  piles;  held,  a 
patent,  and  B  erected  and  maintained  a  disseisin  of  the  owner  of  the  mill-pond, 
fence,  for  thirty  yeara  aud  upwards,  on  Boston,  ftc.  v.  Bulflnch,  6  Mass.  229. 
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§  30.  A  disseisin  of  fiats  may  be  made  bj  an  appropriate 
occupation  thereof  for  that  purpose,  as  by  entering  upon,  and 
filling  them  up,  or  by  building  a  wharf,  and  using  the 'flats 
adjoining  for  laying  vessels  at  the  same.  But  passing  with  ves- 
sels over  flats,  and  anchoring  on  them,  or  using  them  for  the  pur- 
pose of  access  to  and  egress  from  a  wharf  with  vessels,  being 
a  usage  of  common  right,  provided  for  in  the  Massachusetts 
ordinance  of  1641,  is  not  inconsistent  with  the  right  of  the  pro^ 
prietor  to  a  fee  in  such  flats,  and  constitutes  neither  a  disseisin 
nor  a  trespass.'(a) 

§31.  If  a  person  can  acquire  title  to  flats  covered  by  water 
at  high,  tide  only,  by  cutting  **  thatched  grass  "  thereon  for  forty 
years,  his  title  will  extend  only  to  the  time  of  his  actual  occu- 
pation by  cutting  such  grass.'  And  if  the  tit}e  of  a  person  to 
such  "thatch  islands"  was  extended  to  low  water  mark  by 
force  of  the  ordinance  of  1641,  c.  63,  it  would  not  extend  over 
flats  adjoining  the  islands,  except  those  lying  between  them  and 
low  water  mark.^ 

§  31  a.  Where  a  dock,  of  which  the  owner  of  an  adjoining 
wharf  claimed  to  be  seised,  was  filled  up  by  the  town,  and  in 
this  condition  used  with  the  wharf  as  a  highway,  and  afterwards 
the  whole  was  paved  by  the  town,  though  it  did  not  appear 
that  the  way  had  been  legally  laid  out;  held,  the  acts  of  the 
town  amounted  to  a  disseisin  of  the  dock,  but  in  respect  to  the 
wharf  were  so  equivocal,  as  to  present  a  question  for  the  jury 
as  to  the  intention  to  disseise.^ 

§  31  b.  Where  a  person  entered  upop  land  under  a  claim  of 
title,  and  removed  iron  oi*e  therefrom,  from  time  to  time,  to 

"  Wheeler©.  Stone,  1  Cush.  813;  Drake        •  lb. 
V.  Curtis,  lb.  896.  *  Tyler  v.  Hammond,  11  Pick.  198. 

■  Thornton  v,  Foss,  26  Maine,  402. 

(a)  The  tenant  in  a  real  action,  who  and  egress  from  the  wharf  with  vessels, 

had  acquired  title  to  a  wharf  by  disseisin,  Held,  the  exclusive  occupation  to  the 

had  also  exclusively  occupied  the  fiats  at  distance  of  eighty  feet  was  a  disseisin  of 

the  end  of  the  same,  to  the  distance  of  so  much,  but  the  occupation  beyond  that 

eighty  feet,  for  the  purpose  of  laying  distance  was  not  a  disseisin  of  the  resi- 

vessels,  and  had  used  the  flats  in  front  due,  and  the  former  did  not  extend  to 

of  the  wharf  beyond  the  distance  of  and    create    a  disseisin  of  the    latter, 

eighty  feet,  for  the  purpose  of  access  to  Wheeler  r.  Stone,  1  Cush.  818. 
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supply  an  adjoining  factory,  but  without  any  actual  enclosure 
or  residence  thereupon;  held,  an  actual  possession  by  disseisin, 
for  which  the  owner  might  sue  in  trespass;  but  that  he  could 
not  recover  for  injuries  to  the  freehold,  subsequent  to  such 
entry  and  disseisin,  till  he  had  recovered  possession.^ 

§  31  c.  A  stranger  without  title  took  possession  of  land 
mortgaged,  and  built  on  parts  of.it  a  blacksmith's  shop  and 
carpenter's  shop;  and  the  occupants  of  the  former  occasion- 
ally used  parts  of  the  lot  adjacent  to  their  shop  to  spread  their 
boards  on,  and  the  occupants  of  the  latter  used  other  parts  of 
the  lot  to  run  carriages  on,  and  put  tires  on  wheels.  Held,  the 
mortgagee  was  hereby  disseised  only  of  the  part  of  the  land 
covered  by  the  shops.' 

§31  d.  It  is  intimated,  that  the  law  will  require  peculiarly 
strict  proof  to  constitute  a  possession  adverse,  in  a  newly  set- 
tled country.  The  property  acquired  by  settlers  on  public 
lands,  more  especially  that  class  termed  ^qtuUterSf  is  novel  in  its 
character,  peculiar  to  the  Western  States,  not  like  that  of  a 
bailee  or  trustee,  or  that  of  mere  wanton  trespassers.  With 
the  revolution,  it  became  an  object  to  raise  a  revenue  from  the 
sale  of  vacant  lands,  without  requiring  any  actual  settlement  or 
cultivation.  Hence  it  is  a  settled  loile,  that  the  possession  of 
such  lauds  follows  the  title,  tmd  so  continues  until  an  adverse 
possession  is  clearly  made  out.^(a) 

*  West  V.  L&nier,  9  Humph.  762.  129;    Jones  v.   Snelson,  8  Misso.  898; 

'  Poignard  v.  Smith.  8  Pick.  272.  See  Jackflon  v.  Sellick,  8  John.  270;  BeU  o. 

Wickliffe  v.  Enaor.  9  B.  Mon.  258.  Fry,  6  Dana,  844. 
'  4  Verm.  155;  Fite  v.  Doe.  1  Ind.  R. 

(a)  With  regard  to  lands  belonging  to  Swan,  6  Por.  84.  In  Wisconsin,  a  set- 
tkt  goternmeat,  it  is  held,  that,  tliough  tier  on  the  public  land  may  maintain  an 
one  who  enters  upon  such  lands  is  a  action  therefor.  His  possession  extends 
mere  intruder,  yet  he  may  maintain  a  to  the  bounds  of  his  claim,  without  en- 
writ  of  right  against  any  third  person,  closure,  not  exceeding  IGO  acres.  The 
Thomas  j.  Hatch,  8  Sumn.  170.  Upon  land  may  be  in  two  parcels.  The  claim 
a  similar  principle,  if  the  State  convey  must  be  marked  out,  so  as  to  show  its 
land  oecapied  by  a  third  person,  he  will  extent,  and  the  land  occupied  or  im- 
hare  a  claim  for  betterments^  as  m  other  proved  to  the  valne  of  $50.  A  neglect 
ca9M,  against  the  grantee.  Kinsman  v.  to  occupy  or  cultivate  for  six  months  is 
(ireene,  4  Shepl.  60.  In  New  Hamp-  an  abandonment.  Wis.  Rev.  St.  610. 
!«hire,  unauthorized  (Msaession  of  public  A  purchaser  of  lands,  knowing  the 
Uodsis  subjected  .to  a^penalty,  and  con-  claims  and  possession  of  the  state,  and 
fers  DO  title.  N.  H.  Rev.  St.  417.  So.  taking  subject  to  its  rights,  has  no  ad- 
in  Alabama,  possession  will  not  give  a  verse  possession.  Kingman  v.  Sparrow^ 
litle  against  the  government.    Wright  v.  12  Barb.  201. 
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§  32.  There  are  some  cases,  where,  for  the  time,  an  estate  is 
so  situated  that  no  {)erson  is  seised  of  it  in  fee.  Thus,  if  land 
be  conveyed  to  A  for  life,  remainder  to  the  right  heirs  of  B, 
who  is  living;  during  B's  life  no  one  is  seised  in  fee.  The  fee 
is  said  to  be  in  abeyance;  a  word  derived  from  the  French  bayer^ 
to  expect,  and  meaning  in  remembrance,  intendment  and  consi- 
deration of  the  law.^  An  abeyance  of  the  fee,  however,  is 
against  the  policy  of  the  law,  on  account  of  several  inconven- 
iences which  attend  it.  Thus  the  occupant  of  the  land  may 
commit  waste,  and  there  is  no  one  who  can  maintain  an  action 
of  waste  against  him.  So  the  title,  if  attacked,  cannot  be  com-  "^ 
pletely  defended,  unless  the  tenant  can  ^pray  in  aid  a  present 
owner  in  fee.  Nor  will  a  writ  of  right  lie  against  a  mere 
tenant  for  life.^  Abeyance  is  unpropitious  to  proper  care  and 
vigilance  in  the  preservation  of  property,  and  to  productive 
labor  and  improvement.^(a) 

§  33.  Sometimes,  also,  even  the  freehold  is  in  abeyance,  not 
even  an  estate  for  life  being  vested  in  any  person.  But  the  law 
rarely  allows  this;  partly  for  the  feudal  reason,  not  in  force  in 
the  United  States,  that  the  lord  could  call  only  upon  the  tenant 
of  the  freehold  for  services,  and  partly  that  a  true  owner  dis- 
seised can  maintain  an  action  only  against  such  tenant.^ 

^  34.  For  these  reasons,  by  the  common  law,  a  freehold 
estate  cannot  be  conveyed  to  commence  in  fvtwro.  But  in 
Connecticut,  Virginia,  Wisconsin,  Indiana,  New  York,  Ohio, 
(and  probably  some  other  States,)  this  rule  has  been  abolished 
or  greatly  qualified.^  So,  in  New  Hampshire,  a  freehold  in 
futuro  may  be  conveyed  either  by  deed  of  bargain  and  sale, 
or  covenant  to  stand  seised.®    Under  the  statutes  of  Vermont, 


*  Co.  Lit.  842;  Bray  Peerage,  &c.  5  v.  Burroughs,  16  Mass.  464.    See  N.  H. 
Bing.  N.  764;  8  Scott,  108.  Kcv.  St.  282-3. 

«  1  Cruise.  45.  •  4  Dane,  646;  1  N.  Y.  Rev.  St.  724; 

*  Bucksport  r.  Spofford,  8  Fairf.  492.  Walk.  Intro.  278,  286;  Vir.  Code,  500; 

*  Withers  v.  Isam,  Dyer,  71  a;  Shef-  Wise.   Rev.   St.  ch.  66,   sec.  24;  Ind. 
field  V.  Ratcliffe,  Hob.  838;  1  Cruise,  43;  Rev.  Sts.  282. 

Terrett  v.  Taylor,  9  Cranch,  47;  Jewett  •  Bellr.  Scannon,  16  N.  H.  881. 

(a)  The  feudal  reasons  fur  this  rule  anyadverseclaimantof  the  lands,  against 

were,  that  the  superior  lord  might  know  whom  to  bring  his  prsecipe  for  their  re- 

on  whom  to  call  for  military  services,  and  covery.     See  Dyer,  71  a  /  Hob.  888. 
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in  reference  to  coiiyeyancing,  a  freehold  estate  may  be  created, 
in  terms,  to  take  effect  in  future.^ 

§  35.  By  act  of  law,  however,  the  freehold  may  be  in  abey- 
ance. One  of  the  few  instances  of  this  is,  where  a  parson  or 
mnxdeTj  seised  of  parsonage  lands  in  jwe  parochice,  dies;  in 
which  case  the  freehold  is  in  abeyance  till  his  successor  is 
appointed-^a) 

§  35  a.  Rectors  and  parsons  are  deemed  so  far  to  have  a  fee- 
simple,  that  they  transmit  the  estate  to  their  successors;  while, 
for  the  benefit  of  those  successors,  they  are  restricted  in  their 
Tide  of  the  land  within  the  powers  of  tenants  for  life.  In  Eng- 
land, however,  a  parson,  with  the  assent  of  the  patron  and 
ordinary,  may  grant  a  perpetual  rent-charge  from  the  land.^(d) 

\  36.  To  every  estate  in  lands  the  law  has  annexed  certain 
peculiar  incidents,  rights  and  privileges,  which  appertain  to  it 
as  of  coui-se,  without  being  expressly  enumerated.     In  some 

>  Gorham  «.  Daniels,  23  Yt.  600.  '  Co.  Lit.  841  a  &  b;  Lit.  648. 

'  Lit.  MC.  647. 

(a)  So  where  land  is  granted  to  pions  Wliile  the  fee  is  in  abeyance,  the  par- 

mes  before  there  is  a  grantee  in  being  ish  is  entitled  to  the  profits.    Weston  v. 

competent  to  take  it;  the  fee  in  the  Hunt.  2  Mass.  600;  Brown  v.  Porter,  10 

meantime  is  in  abeyance.     Pawlet  p.  97. 

Clark,   9  Craneb,    298.      So  where   a  A  conveyance  in  fee  by  the  parish  to 

charter  is  granted,  and  the  corporation  the  minister  is  void, 

it  to  be  brought  into  being  by  fatnre  acts  A'  parisli,  for  certain  considerations, 

of  the  corporators;  in  the  meantime,  the  released  and  sold  to  the  minister  par- 

rraochises  or  property  granted  by  the  sonage  property.    The  minister,  by  his 

charter  remain  in  abeyance.   Dartmouth,  will,  authorized  his  executors  to  sell  the 

&e.  V.  Woodward,  4  Wheat.  691.  lahds,  who  accordingly  sold  them.  Held, 

(6)  In  South  Carolina,  a  statute  pro-  the  above-named  release  did  not  in  any 

Tides,  that  a  parson  may  bequeath  the  way  enlarge  the  minister's  estate,  and 

crop  standing  on  his  glebe  land.    Anth.  that  it  could  not  be  coupled  with  the 

Shep.  564.  will  and  executors'  sale,  so  as  to  consti- 

Odc  holding  the  office  of  minister  for  tute  a  joint  conveyance  by  minister  and 

life,  or  for  years,  is  seised  of  a  condi-  parish.  Austin  t.  Thomas,  14  Mass.  888. 

tional   freehold,  and    liable  for  waste.  So,  in  Maine,  where  a  town  with  the 

Cargiil  T.  Sewall,  1  Ap{>l.  288.    So.  he  assent  of  the  minister  voted    that  he 

vnvf  maintain  trespass,  and  the  suit  may  should  have  the  use  of  one-half  of  the 

proceed  after  he  ceases  to  hold  his  office,  parsonage  lands;  it  was  held  that  the  fee 

lb.  of  the  whole  lands  still  remained  in  him. 

In  Massachuiietts.   as  early  as  1654,  Buck^port  v.  Spotford,  8  Fairf.  487. 

provuion  was  made  by  a  colonial  statute  A  lease  for  099  years,  of  parsonage 

for  parsonages.    By  a  provincial  statute  land,   by  a  parish  having  no  minister, 

of  28  peo.  2.  c.  9,  a -Congregational  min-  vests  in  the  lessees  all  rights  of  entry 

ister  might  convey  with  the  assent  of  tlie  and  posseusion  belonging  to  the  lessor, 

padsh,  aud  an  Episcopal  minister  with  whether  valid  against  a  successor  in  the 

the  assent  of  the  vestry.  The  same  stat-  ministry  or  not.    Cheever  v.  Pearson,  16 

ttte  made  Protestant  ministers  sole  cor-  Pick.  265.     See  Second,  Stc.  v,  Carpen- 

porations.    Jurist,  July,  1886,  p.  268.  ter,  23  Pick.  131. 
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instances,  these  incidents  are  absolutely  inseparable  from  tho 
estate,  while  m  others  they  may  be  restricted  or  destroyed  by 
express  provisions  and  conditions.  A  fee-simple  being  the  ab- 
solute ownership,  the  law  regards  its  incidents  as  inseparable 
from  the  estate,  and  any  restriction  upon  them  as  repugnant,  and 
therefore  void.(a)  Such  are  the  rights  of  descent,  of  curtesy 
and  dower,  belonging  not  to  the  owner  himself,  but  to  those 
claiming  under  him.  These  will  be  considered  hereafter.  Such 
also  is  the  right,  in  the  owner  himself,  of  unlimited  alienation, 
or  of  committing  waste.^  A  condition,  in  a  convej'ance  or 
devise  in  fee-simple,  against  alienation  generally,  is  void.  Hence 
the  usual  clause  in  conveyances  of  the  fee,  '*  assigns  forever," 
has  no  legal  effect.^  If  used  with  the  word  heirs,  it  is  superflu- 
ous; if  without,  it  confers  no  new  right.(i)     So,  any  condition 

*  Shep.  Touch.  181;  1  Cniise,  46;  Lit.        •  Prest.  Esf.  8. 
860.   See  Germond  v.  Jones,  2  Hill,  669; 
Crafg  r.  Watt,  1  Watts,  498. 

(a)  With  regard  to  the  incidents  of  conveyance  or  attachment,"  is  void. 
estates,  there  seems  to  be  little  uniform-  Blackstone.  &c.  r.  DaTis,  21  Pick.  42. 
ity  or  consistency  in  the  law.  While  in  Devise  of  real  estate  to  the  testator's 
some  instances  they  are  made  subject  to  wife  for  life,  "  the  remainder  of  his  cs- 
express  limitations  and  agreements  (ac-  tate,  whether  real  or  personal,  in  pos- 
cordlng  to  the  principle  stated  by  Brae-  session  or  reversion,  to  his  five  children, 
ton.  lib.  ii,  c«  6,  **  modut  et  conventio  to  be  equally  divided  to  and  among  them 
vincuni  legem ; ")  in  others,  they  are  held  or  their  heirs  respectively,  always  in- 
to ov«r-r<(/€  all  stipulations  against  them,  tending.  &c.  that  none  of  his  children 
Good  reasons  may  be  given,  why  the  in-  shall  dispose  of  their  part  of  the  real 
cidents  of  an  estate  in  fee-simple  should  estate  in  reversion,  before  it  is  legally  as- 
be  held  inseparable  from  it.  But  the  signed  to  them."  Held,  the  children 
same  principle  is  adopted  in  regard  to  tooka  vested  remainder  in  the  real  estato 
estates  tail.  Thus  a  condition,  against  devised  to  the  wife  for  life,  and  the  re- 
the  right  to  curtesy  or  dower  in  such  striction  upon  their  right  of  alienation 
•states,  is  void.  So  an  estate  at  will  was  void.  Hall  v.  Tufts.  18  Pick.  455. 
must  be  at  the  will  of  both  parties,  In  Kentucky  it  is  held,  that,  although  a 
though  expressed  otherwise.  So,  if  land  condition  against  alienation,  hi  a  deed,  is 
be  given  to  A  and  his  heirs  for  twenty-  void,  yet  a  b<md  against  it,  accompany- 
one  years,  it  goes  to  his  executors.  But,  ing  the  deed,  is  good,  because  the  latter 
on  tho  other  hand,  though  the  right  of  does  not  impair  the  title  in  the  hands  of 
assigning  or  underletting  is  incident  to  third  persons,  but  merely  gives  a  claim 
an  estate  for  years,  it  may  be  controlled  for  damages  against  the  obligor.  Turn- 
by  an  express  condition  or  covenant.  So.  er  v,  Johnson,  7  Dana,  488.  Bequest  of 
although  a  conveyance  to  husband  and  money  and  leaseholds  to  a  feme  sole, 
wife  ordinarily  makes  them  joint  tenantSf  *^  for  her  own  absolute  use,  without  lib- 
yet  a  grant  to  them  to  hold  as  tenants  in  erty  to  sell  or  assign  for  Iijlt  life.'' 
common  makes  them  such.  Go.  Lit.  187  b.  Held,  she  took  an.  absolute  title,  but 
So  a  mortgage,  though  personal  estate,  without  the  power  of  disposal.  Baker 
will  pass  as  real  estate ,where  such  appears  v,  Newton,  2  Beav.  112. 

to  be  the  intent  of  a  testator.  See  ch.  82.        Devise  to  a  feme  covert  in  fee  for  her 

(b)  A  provision  in  a  devise,  that  the    separate  use,  with  a  prohibition  of  any 
land  shall  not  be  ''subject  or  liable  to    transfer  or  charge  during  her  life  or  mar- 
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or  local  custom  against  leasing  the  land  is  void.  But  a  condition 
agiuDst  alienation  to  any  particular  person,  or  an  unlawful  alien- 
ation, as  in  mortmain,(a)  is  valid.  So,  if  A  convey  to  B  one  lot 
of  land,  on  condition  that  B  shall  not  alien  another  lot,  of  which 
B  was  previously  seised;  this  condition  is  valid.  And  it  has 
been  said  that  a  condition  against  alienation,  generally,  may  be 
annexed  to  the  creation  of  a  new  rent-charge.  But  Lord  Coke 
says  "  this  is  against  the  height  and  purity  of  a  fee-simple."^ 

'  Co.  Lit.  228  a^  b;  Dver,  857  b;  Lit.    See  Hawley  v,  Northampton,  8  Mass.  87; 
S61;  H'WtUJanis  v.  Nisly',  2  S.  &  R.  878.    Tarner  v,  JohnsoD,  7  Dana,  488. 

riftge.  '*  She  shaU  not  sell,  charge,  &c,''  yoid  against  her.    Baggett  v,  ICeanK, 

"ahaU  hold  for  her  own  sole  and  sepa-  Coll.  Gha.  188;  Churchill  v.  MarkS;  ib. 

rate  use,  benefit  and  disposal,  have  the  441. 

ioV*  management,  independent  of  her  (a)  A  clanse  was  anciently  in  nse,  al- 

hasbtnd  and  his  debts."    Held,  this  re-  lowing  alienation  to  all  bat  religions  men 

■trafait  was  effectual,  and  an  equitable  and  Jews. 

Bortgage,  made  with  notice  thereof,  was 


« 
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CHAPTEfl  m. 

QUALIFIED  AND   CX>NDinONAL  FEES   AND  ESTATES  TAIL. 

1.  Fees,  quiUifiedf  conditional ,  ^c.  18.  GonYey&nce  by  tenant  in  tail. 

8.  Estates  Tai/— origin.  25.  Contracts  of  tenant  in  tail. 

6.  Description.  27.  Entailment — ^how  barred. 

6.  What  may  be  entailed.  28.  Estates  tail  in  the  United  States. 

12.  Rights  and  duties  of  tenant  in  tail. 

• 

§  1.  Having  treated  of  estates  in  fee-simple,  we  proceed  to 
consider  other  estates  of  inheritance  of  an  inferior  kind.  These 
have  been  by  some  writers  included  in  one  class,  by  others 
divided  into  fees  qualified  and  conditional^  and  by  others  into 
fees  qualified,  fees  conditional,  and  fees  tail;  but  such  minute 
distinctions  of  classification  are  of  little  consequence.^ 

§  2.  Where  an  estate  limited  to  a  person  and  his  heirs  has  a 
qualification  annexed  to  it,  by  which  it  must  determine  when- 
ever that  qualification  is  at  an  end;  it  is  a  qualified  or  base  fee. 
In  other  words,  a  qualified,  base  or  determinable  fee,  is  an  inte-* 
rest  which  may  continue  forever,  but  is  liable  to  be  ended  by 
some  act  or  event,  circumscribing  its  continuance  or  extent. 
Thu^,  if  land  is  granted  to  Alexander,  king  of  Scotland,  and 
his  heirs,  kings  of  Scotland;  or  to  A  and  his  heirs,  tenants  of 
the  manor  of  Dale]  if  the  heirs  of  Alexander,  in  the  one  case, 
are  not  kings  of  Scotland,  or,  in  the  other,  whenever  the  heirs 
of  A  cease  to  be  tenants  of  this  manor,  their  estate  terminates.* 
So  a  devise  to  trustees  and  their  heirs,  upon  trust  to  pay  the 

»  2  Bl.  Com.  104-9;  Co.  Lit.  1  b;  Plow.  •  1  Cruise.  51    4  Kent,  9.     See  Keslin 

241;  1  Prest.  on  Est.  420;  4  Kent.  6;  v.  Campbell    15  Penns.  500;  Woodroffe 

Ed.   Seymour's   case,  10    Rep.  97  b.;  v.  Daniel,  15  L.  J.  N.  S.  856. 
Plowd.  557. 
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testatoi-'s  debts  and  legacies,  and  after  payment  thereof  to  his 
sister  for  life,  &c.;  gives  a  base  fee  to  the  trustees,  determinable 
on  payment  of  the  debts  and  legacies.^ 

§  3.  To  this  class  of  fees  or  inheritances,  belong  conditional 
fees  and  estates  tail.  A  conditional  fee  is  a  limitation  of  an 
estate  to  some  particular  heirs  of  a  man,  exclusive  of  others — 
as,  for  instance,  to  the  heirs  of  his  body^  or  the  male  heirs  of  his 
body.  This  kind  of  limitation,  originally  unknown  to  the  com- 
mon law,  gradually  at  an  early  period  came  into  extensive  use.(a) 
It  was  construed  by  the  judges  to  differ  from  a  fee-simple  only 
in  the  following  points;  that  its  duration  beyond  the  life  of  the 
donee  depended  upon  his  having  issue,  and,  when  this  condition 
was  fulfilled,  it  became  liable  to  alienation,  forfeiture  and  incum- 
brance, like  an  absolute  estate.  The  owner  might  also  alienate 
the  estate  before  the  birth  of  issue,  and,  if  issue  were  after- 
wards bom,  neither  the  donor,  nor  the  issue,  when  bom,  could 
reclaim  it  When  the  donee  died  without  having  had  issue,  or 
when  his  issue  died  without  issue,  and  not  having  alienated,  the 
donor  might  re-enter  as  for  breach  of  condition. 

§  4.  From  this  form  of  limitation  originated  estates  tail,  so 
called  after  an  ancient  German  feud — ''feudum  talliatum.^\b) 
These  were  established  by  the  statute  Westminster  2,  13  £dw. 
L,  entitled  the  statute  *'  de  donis  conditionalibua."     This  act,  in 

*  WniiDgton  V.  Willington,  1  Bl.  R.    645.    See  Doe  r.  Woodroffe,  lOMees.  & 

W.  608. 

(a)  Bracton  (lib.  2,  ch.  6)  thus  de-  certain  heirs  are  expressed  in  the  gift,  it 

scribes  it. — *'  Heirs  may  be  restrained  will  be  seen  that  the  descent  is  only 

by  the  mode  of  the  gift,  whereby  all  the  to  these  very  common  heirs,  through  the 

heirs  generally  are  not  called  to  the  snc-  mode  specified  in  the  gift;  all  his  other 

ceisivn;  for  the  mode  gives  law  to  the  heirs  being  wholly  excluded  from  the 

^,  and  the  mode  is  to  be  upheld  against  succession,  because  the  donor  has  willed 

common  right  and  against  the  law,  be-  •  it.'' 

csQse  mode  and  agreement  control  law.        (6)  An  ancient  author  (Du  Cange)  thus 

A»  if  it  be  said, '  I  give  to  such  an  one  so  describes  it.    '*A  fee  tail  (feudum  tallia- 

mach  laud,  with  the  appurtenances,  in  turn)  is  defined,  in  forensic  language,  as 

X.^  to  have  and  to  hold  to  him  and  his  an  inheritance  limited  to  a  particular  cer- 

liein ,  whom  he  shall  have  begotten  of  his  tainty,  or  a  feud  granted  on  certain  con- 

b<jdx  and  the  wife  married  to  him'    Or  ditious;  as,  for  example,  to  a  person  and 

that, '  I  give  to  such  an  one.,  and  such  a  his  children  to  be  bom  in  lawful  marriage, 

penum  his  wife,  or  with  such  a  person,  Hence,  if  he  to  whom  the  feud  was  given 

mr  daughter,  &c.,  to  have  and  to  hold  die  without  children,  the  feud  returns  to 

td  him  and  bis  heirs,  proceeding fiom  the  the  donor;  for  to  entail  is  to  reduce  to  a 

body  of  such  wile  or  daughter,  either  kind  of  certainty,  or  to  limit  an  inherit- 

born  or  to  be  born;  in  which  case,  since  ance  to  something  certain.'* 
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general,  provides  that*the  will  of  a  douor,  manifestly  expressed 
in  the  charter  of  his  gift,  shall  be  observed,  and  forbids  persons 
to  whom  the .  above-named  estates  are  conveyed,  from  barring 
their  issue  and  the  donor  by  alienation.  Its  passage  was  procured 
by  the  nobility,  with  the  object  of  perpetuating  estates  in  their 
fiEimilies;  and,  by  virtue  of  it,  if  the  donee  die,  leaving  issue, 
they  shall  take  the  estate;  but,  if  he  die  leaving  no  issue,  or 
upon  any  future  failure  of  lineal  heirs  of  the  class  to  which  the 
estate  is  limited,  it  shall  return  back  to  the  donor  or  his  heirs. 
The  effect  of  this  statute  is,  that,  whereas  the  estate  was  before  a 
conditional  fee,  and  the  donor's  right  of  re-entry  founded  on 
breach  or  failure  of  condition;  an  estate  tail  is  viewed  as  carved 
t>ut  0^  the  inheritance,  like  any  other  particular  estate,  and,  upon 
its  expiring  by  limitation,  the  donor  or  his  heire  re-enter  like 
any  other  reversioners.^ 

§  5.  An  estate  tail  is  defined,^  as  an  estate  of  inheritance, 
created  by  the  statute  **d€  donis  conditionalibns,^^  and  descendi- 
ble to  some  particular  heirs  only  of  the  person  to  whom  it  is 
granted.(a)  It  is  of  two  kinds — general  and  facial;  the  former 
descendible  to  the  heirs  of  the  body  generally;  the  latter  to 
some  particular  heirs  of  the  body.  In  the  former  case,  the 
issue  of  the  donor,  male  or  female,  by  any  marriage  may  inherit. 
*  A  special  entailment  may  be  made  either  to  the  issue  begotten 
upon  a  certain  wife;  or  to  issue  male  or  issue  female; (5)  and  no 
children  can  inherit  who  do  not  fall  within  these  respective 
descriptions. (o)  Thus,  in  case  of  an  estate  in  tail  male,  if  the 
donee  has  a  daughter,  she  cannot  inherit;^  nor  can  the  son  of 
such  daughter  inherit,  being  obliged  to  claim  through  her.     So, 

'  See  1  Burr.  115;  2  Inst.  885;  Plow.        *  1  Roll.  Abrid.  841,  contra.    See  (3o. 
248.  Lit.  19  a.  n.  4. 

■  1  Oruiao,  56;  2  Bl.  Com.;  4  Kent. 

(a)  Inasmuch  as  these  heirs  must  be  (c)  Before  the  statute  ae  donis  (upon 

heirs  of  the  body  or  lineal  descendanttf  what  principle  it  is  difficult  to  under- 

fierhaps  the  definition  in  the  text  might  stand),  although  the  limitation  was  made 

be  rendered  more  strictly  accurate,  by  to  issue  had  by  a  certain  wife,  yet,  aft^r 

specifying  tliis  necessary  element  in  the  the  birth  of  such  issue,  the  land  became 

estate.  descendible  to  any  issue  of  the  donee, 

(6)  It  has  been  questioned  whether  the  whatever.    Cp.  Lit.  19  a.  n.  2.     See  Doe 

law  would  sustain  the  latter  form  of  lim-  v.  Woodrofle,  10  Mees.  &  W.  606. 
it«tion;  but,  it  seems,  without  reason. 
Co.  Lit.  25  a.  n.  1. 
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• 

if  lands  be  given  to  a  man  and  the  heirs  male  of  his  body, 
remainder  to  him  and  the  heirs  female  of  his  body,  and  the 
donee  has  issae  a  son,,  who  has  issue  a  daughter,  who  has  issue 
a  son;  this  son  cannot  inherit  either  of  the  estates;  because  he 
cannot  deduce  his  descent  wholly  either  through  the  male  or 
female  line.  So,  under  a  devise  to  ''  the  eldest  male  lineal 
descendant,"  a  person  cannot  take,  who  claims  in  part  through  a 
female.^ 

§  6.  Not  only  lands  may  be  entailed,  but  every  species  of  in- 
corporeal property  of  a  real  nature — such  as  dignities,  in  Eng- 
land, esiovers,  commons,  or  other  profits  concerning,  or  annexed 
to,  or  granted  out  of  land.   So,  charters  or  muniments  of  title.^(a) 

§  7.  So.  in  equity,  money  directed  or  agreed  to  be  laid  out  in 
the  purchase  of  land  may  be  entailed.' 

§  8.  But  inheritances  merely  personal,  not  real  rights  or  in- 
terests, or  partaking  of  the  realty — as,  for,  instance,  an  annuity 
charging  only  the  person  and  not  the  lands  of  the  grantor, — are 
not  entailable,  but  the  subjects  of  a  conditional  fee  at  common 
law,  and  absolutely  alienable  on  the  birth  of  issue.^i) 

§  9.  Thus,  an  annuity  in  fee-simple,  granted  by  the  crown  out 
of  four  and  a  half  per  cent,  duties,  payable  for  imports  and.  ex- 
ports at  Barbadoes.^ 

§  10.  So,  an  annuity  granted  by  Parliament  out  of  the  reve- 
nues of  the  post-office,  redeemable  upon  payment  of  a  sum  of 
money,  to  be  laid  out  in  land,  is  not  entailable,  notwithstanding 
the  latter  provision;  for  Chancery  will  not  treat  the  annuity  as 
land,  merely  upon  a  possibility  of  such  future  redemption.^ 

§  11.  The  instance  of  au  annuUy  seems  to  be  the  only  one  in 
which  even  a  conditional  fee  in  a  personal  chattel  can  be  created. 

«  Co.  Lit.  26  b;  Oddie  v.  Woodford,  3        •  Ibid. 
My.  &  C.  684.    By  "  male  descendants,"        *  lb. ;  Stafford  v.  Buckley,  2  Ves.  178; 

in  a  will,  are  meant  those  who  claim  Co.  Lit.  20  a. 
tlirough  males  alone.    Bernal  v,  Bernal,        '  Stafford  v,  Buckley,  2  Yes.  170. 
8  lb.  569.  *  Holdemesse  v.  Carmarthen,  1  Bro.- 

'  1  Cruise,  5S-9;  Kevil's  Case,  7  Bep.  B.  876. 
33;  Co.  Lit.  20  a. 

(a)  By  the  law  of  Scotland,  a  jeweler  from  coal  duties.     Held)  it  passea  to 

pietare.    2  Bell,  2.  heirs,  though  personal  poverty.     Rad- 

(6)  King  Chas.  II.  granted  a  perpet-  bum  v.  Jervis,  8  Bcav.  460. 
ual  annuity  to  A  and  his  heirs,  payable 
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• 

In  equity,  estates  ^a^^r  catire  vie^  terms  and  chattels}  though  they 
may  be  limited  in  strict  settlement,  cannot  be  entailed.  Teims 
and  chattels  pass  absolutely,  by  a  limitation  which  would  ope- 
rate as  an  entailment  of  real  estate.^  In  New  York  the  same 
restriction  is  imposed  upon  perpetuities  in  chattels  real,  as  in 
freehold  estates,^ 

\  12.  Tenant  In  tail,  being  owner  of  the  inheritance,  may 
commit  waste.  But  the  power  must  be  exercised  during  his  life. 
Hence,  if  he  sell  trees  growing  on  the  land,  the  vendee  must  cut 
them  during  the  life  of  the  tenant  in  tail;'  otherwise  they  de- 
scend with  the  land  to  his  heir.^ 

§  13.  The  grantee  of  a  tenant  in  tail,  and  the  grantee  of  such 
grantee,  may  commit  waste." 

§  14.  Chanceiy  will  not  interfere  to  restrain  a  tenant  in  tail 
from  committing  waste,  although  he  is  an  infant  in  feeble  health 
and  not  likely  to  live  to  full  age.* 

§  15.  The  power  of  waste  is  so  far  an  inseparable  incident  to 
an  estate  tail,  that  a  bond  against  it  is  repugnant  and  void,  like 
a  recognizance  not  to  sufl'er  a  common  recovery;  and  Chancery 
will  order  it  to  be  given  up  and  cancelled.^ 

§  16.  Tenant  in  tail  is  entitled  to  all  deeds  and  muniments 
belonging  to  the  lauds;  and  Chancery  will  compel  a  delivery  of 
them  to  him.^ 

^  17.  He  is  not  bound  to  pay  ofi'  incumbrances.  But,  if  he 
does,  he  will  be  presumed  to  have  done  it  in  exoneration  of  the 
estate  in  fee  simple,  because  he  has  the  power  of  making  it  his 
own.  But  such  tenant,  restrained  as  to  alienation,  though  having 
powers  of  leasing  and  jointuring,  stands  in  this  respect  like  a 
tenant  for  life^® 

§  18.  The  statute  de  donis  restrains  the  tenant  in  tail  from 

*  2  Chit.  Black.  89,  n. ;  2  Story  on  *  1  Cruise,  60;  8  Leon.  121. 

Equity,  252-8;  Dorr  r.  Wainwrfght,  18  •  Glenorciiy  v.  Bosville,  Cas.  Temp. 

Pick.  880;  Betty  v.  Moore.  1  Dana,  286;  Talbot,  16. 

Harkins  v.  Coalter,  2  Porter,  463;  Co*  •  Jervis  v.  Bruton,  2  Vem.  261. 

Lit.  20  a,  n.  6;  Adams «.  Cruft,  14  Pick.  '  1  Cruise,  61. 

25;  Kircli  r.  Ward,  2  Sim.  &  Stu.  409;  •  Jones  ».  Morgan,  1   Bro.  R.   206; 

Ladd  t>.  Harney,  1  Post.  515.  Ware  r.  Polhill,  11  Ves.  277;    Shrews- 

»  1  N.  T.  Rev.  St.  724.  bury  r.   Shrewsbury,  1  Ves.  227;   St. 

■  Perk.  s.  58;  Halesv.  Petit,  Plow.  259-,  Paul  v.  Dudley,  16  Ves.  178. 
Liford's  Cas#;  11  Rep.  60  a. 
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aUeoating  his  estate  for  a  longer  term  than  his  own  life.  Where 
he  grants  away  his  whole  interest,  according  to  some  authorities, 
the  grantee's  estate  is  for  the  life  of  the  tenant  in  tail,  the  rever- 
sion being  in  abeyance;  while,  according  to  others,  it  is  a  base 
fee^  descendable  to  the  grantee's  heirs  so  long  as  the  tenant  in 
tail  has  heirs  of  his  body,  and  subject  to  dower.  ^ 

§  19.  The  prohibition  against  alienation,  though  not  expressly 
extended  to  the  issue,  applies  to  them  also  by  implication.  The 
equal  mischief  implies  the  like  law? 

\  20.  Where  tendnt  in  tail  conveys  away  his  estate,  the  inte- 
rest of  the  grantee  does  not  terminate  ipso  facto  with  the  death 
of  the  former,  but  is  merely  defeasible  or  subject  to  be  avoided 
by  the  issue;  because  he  has  the  inheritance  in  him,  and  the 
statute  de  donis  makes  no  alteration  as  to  him,  but  merely  pro- 
vides that  the  issue  shall  not  be  disinherited.^ 

§  21.  But  where  something  is  granted  out  of  an  estate  tail; 
as,  for  instance,  a  rent;  it  becomes  absolutely  void  at  his  death.^ 

§  22.  Where  tenant  in  tail  mortgages  the  land.  Chancery  will 
decree  him  to  make  as  perfect  a  title  as  he  is  capable  of  making, 
and  to  pay  the  amount  due  in  a  certain  time,  or  be  foreclosed.^ 

§  23.  Where  tenant  in  tail  covenants  to  stand  seised  to  the 
use  of  himself  for  life,  remainder  to  another  in  fee;  the  whole 
limitation  is  void,  and  his  former  estate  continues.^ 

\  24.  But  an  estate  created  by  him,  which  must  or  may  com- 
mence in  his  lifetime,  is  good.  Thus  a  remainder  after  a  life 
estate  will  be  valid  till  avoided  by  the  issue.^ 
.  \  25.  Although  a  different  loile  prevailed  formerly,  it  is  now 
settled,  that  the  isstte  in  tail  is  not  bound  by  any  contracts  of  his 
ancestor  in  relation  to  the  estate,  either  in  law  or  equity,  nor  by 
a  decree  to  bar  the  entailment.  Nor  will  equity  aid  in  carrying 
into  effect  an  incomplete  alienation  against  him,  as,  for  instance, 


*  Lit.  8.650;  Walsingham'sCase,  Plow.        *  Walter  v,  Bould,  Bulst.  82. 
dM-7;  Seymour's  Case,  10  Rep.  96  a.  *  Sutton  v.  Stone/2  Atk.  160. 

'  Regina  v.  Fogosaa,  Plow.  13;  Dar-        '  Beddiugaeld's  Case,  Gro.  Eliz.  896. 
oj'sCaae,  T.  Junes,  239.  "*  MacheU  v.  Clerk,  2  Ld.  Ray.  782  ; 

'  MacheU  v.  Clarke,  2  Ld.  Ray.  779;  7  Mod.  27. 
Whiting  V.  Whiting,  4  Conn.  179. 
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ajine.    But,  if  he  does  any  act  towards  performaQce,  equity  will 
enforce  the  contract  against  him.^ 

^  26.  An  estate  tail  does  not,  like  estates  for  life  and  for  years, 
merge  in  the  fee-simple,  when  the  two  become  vested  in  the 
same  person.  If  it  did,  a  tenant  in  tail  might  at  any  time 
destroy  the  entailment  by  purchasing  the  rerersion  in  fee.  It 
was  otherwise  with  conditional  fees  before  the  statute  de  donts.\a) 

§  27.  In  England,  the  mischiefs  of  entailment  in  renderings 
real  property  unalienable  became  sq  severe,  that  constant 
attempts  were  made  in  Parliament  to  procure  a  repeal  of  the 
statute  ** decants"  but  for  a  long  time  without  success.  Judi- 
cial construction,  however,  at  length  supplied  the  place  of  express 
legislation.  The  courts  held  in  the  first  place,  that  the  issue  in 
tail,  having  assets,  were  bound  by  a  warranty  of  the  ancestor; 
and  afterwards,  that  both  the  issue  and  the  reversioner  or  remain- 
der-man might  be  barred  by  a  feigned  recovery.  And  at  length 
two  statutes  of  Hen.  7  and  Hen.  8  declared  a  fne  to  be  a  bar  of 
estates  tail.  But  by  St.  3  and  4  Wm.  4,  c  74,  fine  and  recovery 
are  abolished,  all  warranties  by  tenants  in  tail  are  made  void 
against  the  issue,  and  the  only  mode  of  barring  entailments  is 
by  an  enrolled  deed.® 

§  28.  In  the  United  States,  estates  tail  have  in  a  great  measure 
fallen  into  disuse,  and  the  law  pertaining  to  them  is  therefore 
comparatively  unimportant 

§  29.  The  people  of  Massachusetts,  at  a  very  early  period  of 
.  the  country,  adopted  the  idea  of  entailment,  even  to  the  extent 
of  giving  an  estate,  limited  to  one  and  the  heirs  of  his  body,  to 
the  oldest  sou,  in  the  first  instance,  and  to  Vhe  other  sons  only 
on  failure  of  his  issuCi  But  the  use  of  the  common  recovery  in 
barring  entailments  became  so  universal,  that,  at  the  time  of  the 
revolution,  there  was  rarely  an  estate  tail  in  the  province.     In 

'  Jenkinsv  Kcymes,  1  Lev.  237 ;  Whar-  *  2  Rep.  61  a.  See  Woodroffe v, Daniel, 

ton  V.  Wharton,  2  Vern.  8  ;    Frank  ».  16  L.  J.  CN.  S.)  856. 

Mainwaring,  2  Beav.  116;  Ross  v.  Ross,  *  Mildmay's  Case,  6  Rep.  40  b.;  Rolls 

2  Cha.  G.  171  ;  Cavandish  v.  Worsley,  of  Pari.  142. 
Hob.  208. 

(0)  But  a  life  estate  so  far  merges  in  not  maintain  an  action  for  the  freehold,  as 
an  estate  tail,  that  the  tenant  in  tail  can-    such.  Webster  v.  Gilman,  1  Story,  R.  499. 


FEES,   QUALIFIED,   CONDITIONAL,   ETC.  89 

Pennsylvania,  estates  tail  were  distinctly  recognized  in  the  char- 
ter of  1681 ;  and  in  Virginia  a  law  was  passed  in  1705,  to  take 
away  from  the  courts  the  power  of  defeating  them.^ 

§  30.  In  Soath  Carolina,  the  statute  de  donis  never  was  in 
force,  but  the  old  doctrine  prevails,  of  fees  conditional  at  com- 
mon law;  and  it  has  been  held,  that  the  lien  of  a  judgment  or 
decree  against  one  thus  holding  lands,  after  the  birth  of  issue, 
bars  the  right  of  the  issue  to  take  ^^pej^formam  doniy^ 

§  31.  In  Virginia,(a)  Kentucky,(6)  Tennessee,  North  Carolina, 
Indiana,(c)  Georgia,  Mississippi,  Alabama,  Wisconsin  and  Mich- 
igan, entailments  are  expressly  abolished,  or  estates  tail  declared 
to  be  estates  in  fee-simple.  But,  in  Alabama  and  Mississippi,  an 
estate  may  be  granted  to  a  succession  of  dcmees  in  ease,  and  to 
the  heirs  of  the  bodv  of  the  remainder-man,  and,  in  de&ult  of 
such  heirs,  to  the  right  heirs  of  the  donor  in  fee-simple.^ 


'  Hawley  v.  Nortbampton,  8  Mass.  8;  their  deaths,  and  not  to  her  heirs.   Watts 

Snll.OD  laud.  T.  73;  4  Kent,  18, 14,  n.j  9.  Olardy,  2  Florida,  869.     A  testator, 

Corbin  r.  Healy.  20  Pick.  514.  after  the  decease  of  his  mother,  gave 

'  4  GrifT.  852;  Izard  o.  Izard,  1  Bai.  ''  the  use  "  of  the  estate  to  A  •''  for  life," 
Eqa.  228.  See  Pearse  v.  Killian,  1  If  cMull.  and,  after  his  decease,  declared  the  same 
2S1.  The  ichoU  estate  is  held  to  be  in  the  to  be  vested  in  the  male  issue  of  the  said 
tenant.  The  postibility  of  reverter  is  noi-  A,  and,  in  default  of  such,  in  the  issue  fe- 
ther  inheritable  nor  devisable;  uor  would  male  surviving  him,  and  if  a  general  fail- 
one  interest  merge  in  the  other.  1  Hiirs  nre  at  the  death  of  A,  then  over.  Held, 
Cha.  276.  A  conveyance  to  one,  ^^  his  the  estate  devised  was  a  fee  conditional 
heirs  and  assigns  forever,  but  should  he  at  common  law;  that  the  will  gave  A  an 
die  without  lawful  issue  of  his  body,''  estate  for  life,  and  at  his  death  to  his 
then  over,  gives  the  grantee  a  fee-simple  issue  male,  in  their  default  io  his  issue 
absolute  at  common  law.  Edwards  v.  female,  the  issue  taking  by  way  of  limit- 
Edwards,  2  Strobh.  £qu.  101.  The  ation;  and  that  the  limitations  over,  in 
words,  '*  have  loaned  to  A  during  her  the  event  of  his  leaving  no  issue,  were 
satoral  life  and  after  her  death,  hath  void  either  as  contingent  remainders  or 
given  onto  the  heirs  of  her  body  which  e.xecutory  devises.  Birst  v.  Davies,  4 
shall  survive  her,  to  be  eqjaally  divided  Strobh.  £qu.  87. 

amongst  them,"  were  held  to  create  an        *  N.  C.  Rev.  Sts.  258;   Ind.  Rev.  L. 

esUte  tail,  under  the  laws  of  South  Garo-  209 ;  8  Griff.  441-4,  578,  666,  781 ;  Mich. 

lina,iBtbe  personal  property  granted,  so  L.  298;  Zollicofier  v.  Zollicoffer,  4  Dev. 

ts  to  vest  it  absolutely  in  the  grantee,  &  B.  441;  Wise.  Rev.  Sts.  818;  Virg. 

tod  by  her  marriage  in  her  husband,  to  Gode,  500. 
whose  administrator  it  belonged  after 

(a)  The  statute  on  the  subject  does  bars  his  issue  and  heirs,  who,  in  either 
Bot  change  into  a  fee  a  remainder  in  tail  case,  cannot  claim  otherwise  than  by  de- 
expectant  upon  another  estate  tail.  2  scent.  Grimes  v.  Ballard,  8  B.  Mon.  625; 
Wash.  35-6.  Deboe  v.  Lower,  8  B.  Hon.  616. 

(b)  Where  the  ancestor  takes  either  an  (c)  By  the  Revised  Statutes  of  1888, 
estate  in  fee,  defeasible  upon  his  death  (p.  288,)  one  may  be  seized  of  an  estate 
vlthont  issue,  or  a  fe€-tail,  (converted  tail,  but  after  the  second  generation  it 
by  law  into  a  fee-simple,)  his  alienation  becomes  a  fee-simple. 
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§  32.  In  Illinois,  Missouri  and  Arkansas,  the  donee  in  tail  takes 
a  life  estate,  and  his  issue  a  fee-simple.^ 

§  33.  In  New  Jersey,(a)  Ohio,  Missouri,  Illinois,  Arkansas, 
and  Connecticut,  estates  tail  become  estates  in  fee-simple,  in  the 
heirs  of  the  original  owner.  In  Connecticut  (and  probably  in  the 
other  States  tnentioned)  he  cannot  alienate,  and,  if  he  leave  no 
issue,  the  lands  revert.  In  Connecticut,  the  statute,  which  estab- 
lishes the  rule  above  stated,  seems  to  be  merely  an  affirmation 
of  previous  decisions.  It  is  there  held,  that,  if  the  tenant  con- 
vey in  fee,  the  grantee  takes  a  base  fee,  determinable  upon  the 
tenant's  death,  by  entry  of  the  issue.*"* 

§  34.  In  Vermont,  the  constitution  provides,  that  the  legisla- 
ture shall  regulate  entails  in  such  manner  as  to  prevent  perpetu- 
ities. There  is  a  similar  provision  in  the  constitution  of  Texas. 
In  Vermont,  the  same  rule  is  established  by  the  Bevised  Statutes 
as  in  Connecticut.^ 

^  35.  In  New  York,  an  estate  tail  may  still  exist,  for  the  ben- 
efit of  a  remainder  limited  upon  its  determination.*(6) 

'  Illin.  Rev.  L.  131;  Ark.  Rev.  St.  s.  5;  Ulin.  Rev.Sts.  181;  Ark.Rev.  Sts. 

189;  Misso.  Sts.  119.  265. 

•  Walk.  800;  1  Swift,  79;  Hamilton  «.  •  4  Kent,  16;  Verm.  Rev.  Sts.  810; 

Hempsted,  8  Day,  882;  Cbappel  v.  Brew-  Tex.  Const,  art.  17 

ster,  Kirb.  176;  4  Comi.  170;  Allyn  t>.  M  N.  Y.  Rev.  Sts.  722, 
Mather,  9, 114;  Misso.  Rev.  Sts.  cb.  82, 

(a)  The  wife  has  dower,  and  the  bus-  death  to  B.  the  eldest  son  of  A,  and  to 

band  curtesy.      Rev.  C.  774-^.    By  sta-  the  heirs  of  his  body,  and  their  heirs  and 

tute,  in  IHgw  Jersey,  all  estates  tail  at  assigns  forever;  but,  in  case  B  shonld 

common  law  are  changed  into  an  estate  have  no  such  heirs,  then  to  G,  the  brother 

for  life  in  the  first  taker,  with  remainder  of  B,  and  his  heirs.  Held,  B  took  a  vested 

in  the  child  or  children  of  the  first  taker,  remainder  in  tail  expectant  on  the  ter- 

MorehouHC  V.  Cotheal,  1  New  Jersey,  480.  mination  of  the  life  estate  of  A,  which, 

(6)  The  statute  of  New  York,  of  Feb-  by  the  statute  abolishing  entails,  was 
rnary  28,  1786.  abolishing  estates  tail,  converted  into  a  fee-simple,  and  that  the 
and  providing  that  all  persons,  who  then  limitation  over  to  G  was  cut  ofi*.  Barlow- 
were,  or  who,  but  for  that  statute,  would  v.  Barlow,  2  Gomst.  886. 
thereafter,  by  virtue  of  any  devise  or  con-  A,  by  a  will  which  took  effect  in  1783, 
veyance,  become  seized  in  fee-tail  of  any  devised  lands  to  trustees  during  the  life 
real  estate,  should  be  deemed  to  be  seized  of  the  testator's  grandson  B,  to  preserve 
of  the  same  in  fee-simple,  has  been  con-  contingent  remainders  in  trust,  to  permit 
Rtnied  by  the  courts  of  New  York  to  in-  the  grandson  to  receive  the  rents  and 
elude  estates  tail  in  remaindery  and  their  profits  during  his  life,  and  after  his  death 
construction  is  followed  by  the  courts  of  to  his  first,  and  every  other  son  succes- 
the  United  States.  Van  Rensselaer  v,  sively,  in  tail  male.  The  first  son  of  the 
Kearney,  11  How.  U.  S.  297.  grandson,  who  was  born  after  the  will 

A  testator,  by  his  will,  made  in  1805,  took  effect,  died  in  the  lifetime  of  his 
devised  the  use  and  improvement  of  his  father  without  issue.  Held,  the  remain- 
farm  to  A  during  his  life,  and  after  his  der  which  vested  in  such  son  at  his  birth. 
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§  36.  InPeiiii8ylvama,(a)MaryIand,(5)  Massachu8etts,(c)  Maine 
and  Delaware,  estates  tail  may  be  eonveyed,  and,  in  Bhode  Island 
and  Virginia,  conveyed  or  devised,  so  as  to  pass  a  fee-simple. 
In  Massachusetts,  Maine  and  Virginia,  they  are  liable  for  debts, 
and  a  sale  for  creditors  passes  a  fee-simple.  In  Massachusetts, 
a  remaindei'  in  toil  is  not  thus  liable,  but  a  tenant  for  life  and  a 
remainder-man  in  tail  may  join  in  conveying  the  fee-simple.  So 
in  j&laine.^ 

*  Mass.  Rev.  St.  405-12-16-63;  Pnrd.     Shepl.  408;  Maine  Rev.  Sts.  872;  Dela. 
Dig. 279;  1  Smith, St.  14a-4;  1  Vir.  Rev.    Rev.  Sts.  271. 
C.  158;  4  Grif.  1057;  Riggs  v.  Sally,  8 


was  immediately  converted  intoaremain-  1  Harr.  and  G.  Ill;  8  H.  and  McH.244; 

der  in  fee-simple.    Van  Rensselaer  v.  1  Harr.  and  J.  465. 

PoQcher,  5  Denio,  85.  Where  there  was  a  devise  of  an  estate 

¥niere  an  estate  tail  in  remainder  was  in  fee,  with  a  limitation  over,  after  a  dy- 

Umited  to  the  eldest  son  of  the  first  taker,  ing  without  issue,  it  was  formerly,  in 

to  whom  an  intermediate  life  estate  was  Maryland,  converted  into  an  estate  tail, 

giren,  and  became  vested  by  the  birth  of  and  the  limitations  over  operated  by  way 

a  son  prior  to  the  act  of  1786.  abolishing  of  remainder;  but  the  act  of  descents 

entails;  held,  by  the  operation  of  that  now  converts  that  estate  tail  into  an  es- 

act,  the  estate  tail  in  remainder  was  con-  tate  in  fee.     Watkins  v.  Sears,  3  Gill.  492. 
rerted  into  a  fee-simple  in  remainder,        (c)  Devise  of  one  undivided  half  of 

which,  on  the  death  of  the  remainder-  certain  land  to  A  iu  fee-simple,  and  the 

nian  without  issue  in  1800,  and  before  other  half  to  B  in  fee-tail  general.    Be- 

thc  termination  of  the  intermediate  life  fore  the  act  of  1791,  c.  60,  the  parties 

estate,  descended  to  his  father  as  his  heir  made  partition  by  deed,  each  releasing 

at  law.    Wendell  v.  Crandall,  1  Gomst.  to  the  other,  his  heirs  and  assigns  forever, 

4:il.  that  part  which  was  set  off  to  the  other.  B 

(a)  An  «.Ute  tail  may  be  barred  bv  a  C'«»'eyod  hi.  portiod  with  warranty  to  C, 

v^Jo.  »An««-«     «5o    in  nMUsBro  'h,r  whoconveycd  U  to  D,  and  D  to  E.    After 

'^i  ^^^^'    i  K»^t  ^^^"vJI  B's  death  hi.  heir  in  tail  brings  an  action 

■'whether  an  entail  can  be  barred  by  S" f """*?/v  "i^^TnT.^ST**^  "'  '*• 

deed  of  partition  between  tenants  in  com-  B"^'?°  *•  V"''"1«!:  J?,?L*':  ^Ia.  „  , 
moB,.ee  Tienian  e.  Roland,  15  Penn.  429.        A  deed  ofan  estate  ta.l  was  made,  pnr- 

A  deed  from  a  tenant  in  tail,  purport-  PJ^i-K  to  be  m  consideration  of  a  sum 
inff  lobar  the  entail  but  never  recorded  money,  and  of  a  lease  of  the  land  to 

as  reauired  bv  law'  and  thus  incomne-  ^^®  grantor  for  one  year,  at  an  apparently 

«.»**lfi^i.  *ti^  <.»*^;i   «.o  k^M   .»*»„?r*  nommal  rent.    Before  the  lease  expired, 

tent  ttfbar  the  entail,  was  oeia,  never-  ..  .      . ,    . .. *  ^  ..  * 

*k«u<»  */.K»-»^wi  4»^/^»»A»^K«  «L«#  ^»-  the  grantee  made  a  declaration  of  trust, 

•iUe  in  Sridence.    George  v.  Morgan,  4  P°«?eM'»"  f<>'  «if«;. and  the  grantor  re- 

Harris,  96;  Worral  ..  The  Same,  ib.  '  !!!'!"f .  J%PT*T„l/™"  "^^  *'!"M 

'     '  '  giving  his  deed.    Held, /irtma /act«,  the 

(6)  In  Maryland,  it  is  said,  docking  es-  deed  was  given.upon  valuable  considera- 

tates  tail  by  common  recovery  was  abol-  tion  and  bona  fide,  and  therefore  was  prt- 

isbed  in  1782.    By  a  statute  of  1786,  es-  ma  facie  sufficient  to  bar  the  entailment. 

tates  tail  general,  subsequently  created,  l^ightingale   v.  Burrell,   15    Pick^    104. 

are  abolished.    But  this  act  does  not  ap-  By  St.  1861,  bQS^  equitable  estates  tail 

ply  to  tpecial  entailments,  which  may  be  may  be  barred  in  the  same  manner  as  le- 

barred  by  deed  or  recovery,  are  charge-  gal  estates,  by  a  conveyance  in  fee-simple ; 

able  with  debt^  only  by  mortgage,  are  and  the  grantee  may  demand  and  enforce 

not  devisable,  and  descend  only  to  issue,  a  conveyance  to  him  of  the  outstanding 

4 Kent,  15-16 n.     See  Kewton V.Griffith)  legal  title.    See  Gen.  Sts. 
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§  37.  In  Pennsylrama,  the  purchaser  of  an  estate  tail  on  exe- 
cution may  bar  the  entailment,  by  suffering  a  recovery  and 
vouching  the  tenant.^ 

§  38.  In  New  Hampshire,  Chancellor  Kent  says,  entailments 
may  still  be  created,  though  in  practice  almost  unknown.  In 
this  Stat«,  as  in  Pennsylvania  and  Delaware,  they  may  be  barred 
by  a  common  recovery.^  By  a  recent  act,  they  may  also  be 
barred  by  deed.® 

^  39.  In  Pennsylvania,  where  the  tenant  in  tail  dies,  the  land 
descends  to  his  heir  at  common  law.^  In  Virginia,  if  escheata- 
ble  for  defect  of  blood,  the  estate  descends  according  to  the 
1imitation.'(a) 

^  Purd.  280.    See  Robb  v,  Ankeny,  4  *  St.  1887.  c.  340. 

Watts  &  S.  128.  *  Purd.  Dig.  279;  Jenks  v.  Backhonse, 

'  4  Kent,  71,  n.     See  Frost  v.  Gloat-  1  Bin.  96. 

man,  7  N.  H.  1.  •  1  Vir.  Rev.  C.  169. 


(a)  By  a  late  English  Statute,  8  &  4,  L.  &  £qu.  170;  Monypenny  v.  Dering,  8 

Wm.  4,  ch.  74,  tenant  in  tail  may  l)y  deed,  Eng.  L.  &  Equ.  42.    Xhe  statutes  above 

duly  enrolled,  alienate  in  f(;e -simple  or  cited,    on    the    subject    of   entailment, 

for  any  less  estate;  subject,  however,  to  have  been  doubtless  modified  by  subse- 

the  rights  of  any  prior  tenant,  whose  es-  quent  enactments,  and  the  statutory  law 

tate  was  created  by  the  same  settlement  of  many  of  the  States  is  not  referred  to. 

as  the  estate  tail,  unless  such  tenant  con-  The  snbject,  however,  is  comparatively 

sent  to  the  alienation.     1  Steph.  6omm.  so  unimportant  in  American  jurispru- 

287.      See  further  Riggs  v.   Sally,   15  dence,  as  not  to  justify  a  more  extended 

Maine, 406;  Egerton  v.  Earl,  &c.,  7  Eng.  notice. 
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ESTATE    FOB   UFE. 

1.  Definition.  8.  Payment  of  iDcumorances. 

2.  How  created;  difTerent  forms  of  life    14.  Transfer  of  estate. 

estates.  16.  Forfeiture. 

1!  c  Merger— CBtBte  pour  autre  vie.  18.  Estate  pour  autre  vie. 

8  a.  heUtnU — Estovers.  19.  Termination  of  estate  for  life;  pre- 
4.  Prating  in  aid.  sumption  of  death. 

9.  Title  deeds. 

§  1.  An  estate  for  life  is  a  freehold  interest  in  lands,  the  dara- 
tion  of  Tf  hich  is  confined  to  the  life  or  lives  of  some  particular 
person  or  persons,  or  to  the  happening  or  not  happening  of 
some  uncertain  event.^ 

^  2.  Au  estate  for  life  may  arise  either  from  the  act  of  par- 
ties or  from  operation  of  law.*  A  life  estate  may  be  created  by 
ad  of  parties,  either  by  an  express  disposition  for  the  life  of  the 
grantee  or  devisee,  or  of  a  third  person,  or  both, (a)  or  by  a 
general  disposition,  specifying  no  limit,(i)  which  in  a  deed  can- 
not, in  general,  pass  an  inheritance  for  want  of  the  word  heirs.\c) 

*  1  Cruise,  76.  •  lb.  77;  Co.  Lit.  42  a. 

Mb. 

(a)  Agreement  by  a  lessor  not  under  of  A  and  wife,  the  same  being  secured 

seal,  that  be  would  not  turn  out  the  for  the  separate  use ,  for  the  maintenance 

tenant  so  long  as  he  paid  rent.    Held  of  A  and  wife,  and  for  no  other  use.'' 

inralid,  because  constituting  a  life  estate.  After  the  death  of  A,  the  wife  may  de- 

wliich  can  be  created  only  by  deed.  Doe  fend  against  an  action  of  ejectment  by 

V.  Brower,  8  £.  165.  the  lessor.    Towers  v,  Craig,  0  Humph. 

(&)  An  estate  may  be  so  situated,  that  467. 

ft  may  last  either  for  the  tcnant^s  own  (c)  A  mere  life  estate  may  be  created, 

life  or  for  that  of  another  person,  accord-  though  words  of  perpetuity  be  used  in 

ing  to  the  happening  or  not  happening  the  limitation.    Thus,  where  there  was  a 

ifC  some  uncertain  event.    Thus  a  hus-  bequest  of  a  leasehold,  after  limitations 

bind,  before  the  birth  of  issue,  has  an  for  life,  to  A,  his  executors,  administra' 

ioterest  in  the  wife's  lands  for  her  life;  tore  and  assigns,  during  the  term  of  his 

liable,  however,  to  be  changed  into  an  natural  life;  held,  a  life  estate  in  A. 

iotereit  for  his  life,  upon  the  birth  of  Morrall  v,  Sutton,  4  Beav.  478;  6, 100. 
ittue.    Lease  to  A  '^  for  the  natural  life 
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So  an  estate  limited  upon  a  contingency,  as  to  a  woman  during 
her  widowhood, (a)  or  to  a  persop*  qtiamdtu  bene  se  gesaerit^  is  a 
life  estate,  in  the  hands  of  the  original  tenant,  or,  in  the  case  of 
widowhood,  of  lier  grantee,  or  a  purchaser  from  the  adminis- 
trator of  such  grantee;  though  it  may  terminate  sooner  than  the 
owner's  life.  If  given  to  a  woman  for  her  life  or  widowhood, 
she  holds  only  during  widowhood.  The  provision  is  a  lim- 
itaCton,  not  a  condition.  But  where  one  devises  to  his  wife, 
for  life,  if  she  remain  so  long  his  widow,  and,  if  she  many, 
her  husband  to  have  no  other  privilege  than  that  of  living  on 
the  place  for  her  life  and  po  longer;  this  gives  the  wife  an  estate 
for  her  life,  not  subject  to  be  encumbered  by  the  husband.^  So 
a  conveyance,  for  so  lo^g  a  time  as  certain  salt-works  proposed 
to  be  erected  shall  continue  to  be  used,  passes  a  life  estate  deter- 
minable by  the  disuse  of  such  works.^ 

§  2  a.  A  lease  made  by  tenant  in  fee-simple  for  term  of  lifcj 
not  mentioning  whose  life,  shall  be  for  the  life  of  the  lessee, — ^a 
deed  being  always  construed  most  strongly  against  the  maker. 
But  a  lease  in  this  form  by  tenant  in  tail  will  be  for  the  life  of 
the  lessor.  So,  a  lease  without  special  limitation  by  a  tenant  for 
life; 'because  this  estate  he  may  lawfully  make,  while  a  convey- 
ance for  the  lessee's  life  would  be  a  wrongful  act.^(6)  ,    . 


^  Pease  v.  Owens,  2  Hayw.  284;  The  '  Hnrd  v.  Cashing,  7  Pick.  169.    See 

People  V.  Gillis,  24  Wend.  201;  Brown  Cook  v,  Bisbee,  18  Pick.  527. 
V.  Brown,  S  N.  H.  98;  Craig  v.  Watts.  8 

Watts,  498;  Coppage  v.  Alexander,  2  B.  '  Co.  Lit.  42.- a,  b;  Jackson  v.  Tan 

Monr.  316;  Rosaboom  v.  YanVechten,  5  Hoescn.  4  Cow.  825;  Whittome  v.  Lamb, 

Benio,  414;  Lloyd  v.  Lloyd,  10  £ng.  L.  12  Mees.  &  W.  818. 
&  £qu.  189. 

(a)  Such  limitation  is  valid,  without  my  child.''    Held,  the  wife  was  entitled 

limiting  over  the  estate  upon  her  roar-  to  the  income  on  the  whole  estate  of  the 

riage.     Coppage    v.   Alexander,    2    B.  testator    during  widowhood.     Dale    v. 

Monr.   314.      See  Sims  v.  Aughtery,  4  Dale,  1  Harris,  446.    A  devise  by  a  hus- 

Strobh.  108;  Slocum  V.  Slocum,  21  £dw.  band  to  his  wife^ '' during  her  natural 

Cha.   618.      A  testator  provided  in  his  life  or  widowhood,"  is  valid;  and  the  eg- 

will,  ''  that  the  proceeds  from  the  sale  of  tate  is  terminated  by  the  marriage  of  the 

my  real  estate  shall  be  loaned  out  and  widow.  Walsh  v.  Matthews.  11  Mis.  181. 

amply  secured,  so  that  my  wife  may  get  (6)  A,  tenant  fbr  life,  leases  to  B,  on 

the  interest  annually,  as  long  as  she  shall  condition  t^iat,  if  B  dies  leavjug  A,  the 

remain  my  widow,  for  the  support  of  her-  land  shall  revert  to  A.    All  the  estate 

self  and  my  daughter;  and,  if  at  any  passes  under  the  condition.    Co.  Lit.  42 

time  she  should  marry,  then  my  whole  a,  n.  11. 
property,  principal  and  interest,  to  go  to 
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§  2  b.  A  grant  for  the  life  of  one  not  in  existence  is  void;  but 
if  for  the  life  of  three  persons,  one  of  whom  has  no  existence,  it 
is  good  for  the  lives  of  the  others.^ 

§  2  c.  One  holding  an  estdle  for  the  life  of  another  is  called 
tenant  pour  autre  vie.  An  estate  povr  autre  vie  will  merge  in 
a  remainder  for  a  man's  own  life — ^being  an  inferior  interest  to 
the  latter,  and  the  lowest  species  of  freehold.  But,  if  lands  are 
conveyed  to  a  person  for  his  own  life  and  the  lives  of  A  and  B,  he 
has  one  freehold,  determinable  on  his  own  death  and  the  deaths 
of  A  and  B,  and  not  two  distinct  estates;  and  there  is  no  merger. 
Lord  Coke  remarks,  that  the  books  are  very  plentiful  with  cases 
on  this  subject,  "whereof  you  may  disport  yourselves  for  a  time.''* 

§  3.  There  are  several  incidents  to  an  estate  for  life. 
•  §  3  a.  Tenant  for  life  is  entitled  to  estovers^  estoveria  rationa- 
itVta,  or  allowance  of  necessary  wood  from  the  land.^  Ustover  is 
derived  from  the  French  word  estoffe — material.(a)  The  cor- 
responding Saxon  word  is  botes.^  There  are  three  kinds  of  esto- 
vers  or  botes:  housebote,  which  is  two-fold,  estoverium  m'dendi 
et  (Bdificandi — of  burning  and  building;  plouffh-bote,  "  arandi " 
—of  ploughing;  and  hay-bote^  **claudendi"— of  enclosing  or 
fencing.^ 

§  3  b.  Where  a  lessor  covenants  that  the  tenant  for  life  shall 
have  thorns  for  hedges,  by  the  assignment  of  the  lessor's  bailiff, 
the  tenant  may  still  cut  thorns  without  such  assignment,  having 
an  implied  right  to  do  so.  Otherwise,  if  the  tenant  had  cove- 
nanted that  he  would  not  cut  without  assignment.^ 

§  3  c.  A  tenant  for  life,  of  a  farm  of  165  acres,  is  not  entitled 
to  fire-bote  for  the  dwelling  of  a  farmer  or  laborer,  in  addition 
to  fire^botc  for  the  principal  dwelling.  A  custom  to  that  effect 
would  be  unreasonable  and  invalid  J 

§  4.  In  all  real  actions,  tenant  for  life  may  pray  in  aid,  or  call 

'  Doe  V  Edwards,  1  Mees.  &  W.  588.        *  Co.  Lit.  41  b;  Heyden'scaae,18  Rep. 

»  Abbot,  8m5.  v.  Bokenhara  Dyer,  10  b;  68. 
Bowles' case,  11  Rep.  88;  4  Kent,  26;  Co.        •  Dyer,  19  b.  pi.  11,  5.    Shelby,  J., 

Lit.  41b.  disBe'nted.    Stukely  v  Butler,  Hob.  178. 

»  Co.  Lit.  41  b.  '  Sarleg  v.  Sarlea,  8  Sandf.  Ch.  101, 

*  Spel.  Gloa. 

(a)  Hence  the  English  word  stuff. 


96  AMERICAN   LAW  OF  BEAL  PROPEBTT. 

for  the  assistance  of  the  owner  in  fee,  to  defend  his  title,  because 
the  former  is  not  generally  supposed  to  have  the  evidences  of 
title.* 

§  5.  When  and  how  far  a  tenant  for  life  is  entitled  to  posses- 
sion of  the  title-deeds^  seems  to  be  a  point  somewhat  unsettled* 
In  one  case,  it  was  said  to  be  a  common  practice  for  the  Court 
of  Chancery  to  take  them  from  him  and  deposit  them  in  court. 
And  the  court  will  take  care  of  the  deeds,  where  the  tenant  man* 
ifests  an  indifference  on  the  subject,  and  parted  with  the  posses- 
sion of  them.  But  on  the  other  hand  it  has  been  doubted, 
whether  Chancery  will  interfere,  either  to  take  the  deeds  from 
the  tenant  or  restore  them  to  him.  It  will  refuse  to  give  them 
to  a  remainder-man,  where  there  are  intermediate  remainder8.^(a) 

^  6.  In  an  action  at  law  to  recover  title  deeds,  the  defence  wa#, 
that  the  defendant  held  under  a  cestui  que  trust,  claiming  by  a 
written  declaration  of  trust.  The  plaintiff  contended,  that  the 
court  would  not  notice  a  merely  equitable  title.  Held,  the  court 
either  could  or  could  not  notice  such  title.  If  the  latter,  this 
was  because  such  title  was  doubtful,  and  therefore  the  plaintiff 
must  go  into  equity  to  settle  it.  If  the  former,  the  defendant 
was  entitled  to*  the  deeds.     In  either  case  the  plaintiff  must  fail.^ 

§  7.  It  will  be  seen  hereafter,  (ch.  10,)  that,  if  a  widow  detains 
the  charters  of  the  estate,  she  thereby  forfeits  her  dower,  and 
that  a  jointress  will  be  compelled  to  deliver  up  title  deeds,  upon 
having  her  jointure  confirmed.* 

§  8.  Tenant  for  life  is  not  bound  to  pay  the  principal  of  any 
sum  charged  upon  the  inheritance.    Hence,  if  he  does  pay  it,  he 

« 

'  Booth  on  R.  A.  60.    See  Sohier  v.  72.    See,  as  to  title  deeds,  D];yden  v. 

Williams,  Curtis*  R.  479.  Frost,  8  Mv.  &C.  670. 

"  Ivie  V.  Ivie,  1  Atk.  481 ;  Papillon  v.        *  Atkinson  v.  Baker,  4  T.  R.  229. 
Voice,  2  P.  Wms.  477;  Hicks  v.  Hicks,        *  See  Detinue  of  Charters ^  Jointure 
Dick.  660;  Ford  v.  Peering,  1  Yes.  Jan. 

(a>  Prima  facie  the  tenant  for  life  is  Groome,  1  C.  &  Mar.  658.    Where  a  les- 

eniitled  to  them ;  and  the  remainder-man  see  has,  for  twenty  years  after  the  expir- 

can  call  for  them  only  to  answer  some  ation  of  his  term,  had  possession  of  the 

specific  purpose.      Shaw  v.  Shaw,  12  lease,  such  possession  is  deemed  adverse. 

Price,  16B.    In  a  late  case  it  was  held,  and  Chancery  will  not  interfere  to  ha^e 

that  the  owner  of  the  inheritance  is  enti-  it  delivered  up.  Dean,  Sec.  v.  Dorrington, 

tied  to  them,  though  there  be  an  attend-  Holt  £q.  59. 
ant  term  for  1,000  years.     Austin  v. 
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becomes  a  creditor  of  the  estate, (a)  standing  in  place  of  the  orig- 
inal creditor,  and  being  entitled  to  the  charge  for  his  own  benefit, 
unless  he  hare  in  some  way  indicated  a  contrary  intent.  But  the 
gmallest  demonstration  is  sufficient;  and  he  can  claim  no  interest 
daring  his  life.  The  old  rule  required  a  tenant  for  life  to  bear 
one-third  of  the  debt;  but  this  principle  has  been  pronounced 
absurd,  making  no  allowance  for  the  difierent  ages  in  different 
cases,  and  overruled.^ 

§  9.  In  case  of  .a  jointure,  where  the  jointress  and  the  issue 
claim  under  one  settlement,  they  shall  contribute  proportiomdly 
to  the  discharge  of  a  prior  incumbrance.' 

§  10.  Tenant  for  life  is  bound  to  keep  down  the  interest,  or, 
if  a  dowress,  one-third  of  the  interest,  upon  incumbrances^ 
whether  it  accrued  before  or  since  the  commencement  of  his 
estate,  and  though  it  exhaust  the  rents  and  profits.(i)  If  the 
iocambrancer  neglect  to  collect  the  interest  from  the  tenant  for 
life,  the  reversioner,  &c.,  may  file  a  bill  to  charge  the  rents  or 
have  the  estate  sold.  But,  where  the  latter  for  a  series  of 
years  pays  the  interest,  far  exceeding  the  profits,  it  is  prima 

'Jones  V.  Morgan,  1  Bro.  R.  206;  Hardisty,  2  Bear.  868;  Bnlwer  «.  Ast- 

Earl,  Sec.  v.  Hobart,  8    Siranst.  199;  ley,  1  Phil.  422. 

White  «.  White.  4  Yes.  88;  Hunt  v,  *  Carpenter  «.  Carpenter,  1  Vem.  440. 
Wgtkins,  1  Hamph.  498;  Wainwright  v. 

(c)  Held,  in  Kentucky,  that  he  does  by  the  former.    Caldecott  v.  Brown,  2 

Mtthereby  become  a  creditor  of  thoee  in  H««,  844;   Thnrstoa  «.  Dickenaon,  2 

Rmaiader.    King  «.  Morris,  2  B.  Monr.  Rich.  Eqn.  817. 

IM.   Charges  npon  the  estate,  paid  by       Where  a  tenant  for  life  haa  power  to 

such  tenant,  are  frima  facie  kept  alive;  sell  in  fee,  reserving  a  gronnd  rent,  he 

not  merged  in  the  fee.    Faulkner  v.  Dan-  cannot  bind   the   remainder-man  wHh 

iel,  8  Hare,  217.  special  covenants,  except  in  pursuance  of 

(I)  So  an  annuity  is  charged,  first  his  power.    If aglee  «.  IngersoU,  7  Barv, 

upon  the  life-estate,  then  upon  the  in-  186.    But  his  agreements  are  evidence 

faeritaDce.    Cason  v.  Lawrence,  8  Edw.  of  the  boundaries  and  of  the  conditions 

48.     So  an  agseBtment  will  be  appor-  of  the  estate  at  the  time  of  the  grant, 

tioaed  upon  the  two  estates.    Cairns  v.  Ibid. 

Chabert.  8  lb.  812.    And  if  a  tenant  for       Where  a  building  is  insured,  in  which 

life  select  to  pay  the  taxes  upon  the  there  is  a  life  estate,  in  case  of  a  partial 

estate,  Chancery  will  appoint  a  receiver,  destruction  of  it,  the  insurance  money  la 

Astreen  v.  Flanagan,  8  Edw.  279.    The  to  be  applied  to  repairs.     Brough  v. 

expense  of  draining  land  was  charged  Higgins«  2  Gratt.  408.    The  tenant  for 

npoa  a  fund  absolutely  belonging  to  an  life  Is  not  entitled  to  receive  the  princl- 

iofaot  tenant  for  life,  and  not  upon  the  pal  of  the  money  paid  for  a  loss,  but 

Umd.    Stanhope  v.  Stanhope^  8  Beav.  only  the  interest,  deducting  the  premi- 

&47.  urns.    Graham  v.  Roberts.  S  Ired.  ]Sqn. 

Tenant  for  life  cannot  charge  the  re-  99. 
mtioder-man   for   improvements  made 
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facie  evidence  that  he  meant  to  discharge  the  estate,  especially 
if  settled  ultimately  on  his  family.^(a) 

§  11.  It  is  said  that  the  rul&  above  stated  applies  only  to  mort- 
gages and  other  charges  upon  the  inheritance.  With  regard  to 
renewal  leases,  in  England,  and,  so  far  as  they  are  known,  in  the 
United  States,  the  charges  of  renewal  are  shared  by  the  tenant 
for  life,  in  proportion  to  the  benefit  which  he  derives*  from  it 
under  the  particular  circumstances;  and  this  is  referred  to  a 
master  to  settle.^ 

§  12.  If  a  mortgagee,  after  a  neglect  by  the  tenant  for  life  to 
pay  the  interest,  purchase  the  estate  for  life,  and  then,  after  the 
tenant^s  death,  bring  a  bill  to  foreclose;  he  shall  be  charged  in 
his  account  with  all  the  arrears  which  accrued  before  such  pur- 
chase. He  would  have  been  bound  in  this  way  had  he  taken 
possession  as  mortgagee.^ 

§  13.  Tenant  for  life,  unless  expressly  restrained,  may  trans- 
fer  the  whole  or  any  part  of  his  estate  to  a  third  person,  in  any 

^  Tracy  v.  Hereford,  2  Bro.  R.  128;  nard,  lb.  245;  Ball  v.  Birkbeck.  2  T.  & 

Penrbyn  v.  Hughes,  5  Yen.  99;  4  Kent,  Coll.  Cha.  447;  Gaulfleld  «.  Magaire,  2 

74;  1  Bro.  R.  220;  Bnrgcs  v.  Mawbey,  Jones  &  Lat.  141. 

I  Turn.  &  R.  167;  Hunt  v.  Watkins,  1  '  4  Kent,  75.    See  Beeves  «.  Greswick, 

Humph.  498;  Williams,  8  Bland,  245;  8  Y.  &  Coll.  715. 

Lindsey  v.  Stevens,  6  Dana,  108;  Tucker  *  5  Yes.  99. 
V.  Boswoll,  5  Beav.  607;  Glengall  v.  Bar- 

(a)  In  case  of  tenant  for  life,  remain-  the  sale,  his  interest  was  to  be  calculated 
der  in  fee,  of  lands  mortgaged,  the  par-  for  about  twenty  years,  that  being  the 
ties  contribute  to  a  discharge  of  the  in-  estimated  duration  of  his  lifip.  lb. 
cumbrance,  according  to  the  relative  It  is  held,  that  there  is  no  general  rule 
value  of  their  respective  interests,  cal-  for  estimating  the  relative  value  of  a  life 
culated  according  to  the  value  of  the  life  estate  and  reversion;  but  the  most  con- 
estate  by  the  common  tables.  Foster  v.  venient  course  is  to  sell  the  whole  estate, 
Hilliard,  1  Story,  77.  Real  estate  was  and  divide  the  proceeds.  Atkins  v.  Kron,  8 
devised  to  A  for  life,  remainder  to  cer-  Ired.  £qu.  1.  See  Williams,  8  Bland, 
tain  minors  in  fee.  A,  with  consent  of  .221 ;  Bristed  v.  Wilkins,  8  Hare,  240. 
the  guardians,  sold  the  land,  but  died  The  dividends  of  a  sum  of  stock  were 
before  receiving  the  whole  consideration,  ordered »  upon  petition,  to  be  paid  to  A 
and  the  residue  was  received  by  his  exe-  for  her  life,  and,  after  her  decease,  to  B 
enters.  Held,  the  rights  of  the  parties  for  her  life;  but  an  order  for  the  transfer 
were  fixed  at  the  time  of  sale,  and  the  of  the  fund,  after  the  death  of  the  sur- 
executors  and  the  remainder-men  should  vivor  of  them,  was  refused.  Lowndes' 
divide  the  proceeds  according  to  the  in-  Trust,  6  English  Law  and  Equity,  (>0; 
terests  of  A  and  the  remainder-men  at  Staples,  9  ib.  18G.  A  terre-tenant  is 
that  time.  not  bound  tu  go  beyond  the  profits  of  the 

Also,  that  the  interest  of  the  tenant  land,  in   keeping  down   incumbrances, 

for  life  was  to  be  determined,  not  by  the  Jones  v.  Sberrard,  2  Dev.  &  B.  £q.  184. 

time  of  his  death,  but  by  the  value  of  A  tenant  by  the  curtesy  must  pay  all  the 

his  life,  as  ascertained  by  the  common  interest  accruing  during  his  estate,  but 

tables  at  the  time  of  sale.    Thus,  al-  not  before.    Ibid, 
though  ho  died  within  four  years  from 
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way  which  shall  not  injure  or  endanger  the  remainder;  or  lie 
may  join  with  the  owner  in  fee  in  alienating  the  entire  inherit- 
aDce.(a) 

§  14.  It  IS  one  of  the  incidents  of  a  tenancy  for  life,  that  for 
certain  acts  done  by  the  tenant  the  estate  may  be  forfeited.  We 
shall  have  occasion,  hereafter,  to  consider  this  subject  in  one 
point  of  view,  under  the  head  of  Waste  (Ch.  18.)  There  is 
another  ground  of  forfeiture,  which  may  properly  be  considered 
here. 

§  15.  At  common  law,  where  a  tenant  for  life  imdertook  to 
conyey  by  feoffinent  a  larger  estate  than  he  himself  owned,  such 
interference  with  another's  title,  operating  to  divest  the  remain- 
der or  reversion,  was  punished  by  forfeiture  of  the  estate  for  life 
to  the  remainder-man  or  reversioner.(d)  This,  however,  was 
not  the  only  ground  of  forfeiture;  for  where  tenant  for  life  of  a 
rent  levied  a  fine  of  such  rent,  although  nothing  more  passed 
thereby  than  his  lawful  estate,  still  a  forfeiture  was  incurred.^ 
This  principle,  being  founded  in  the  feudal  system,  accord- 
ing to  which  such  a  conveyance  was  a  renunciation  of  the 


'  Gflb.  Ten.  88-9.    See  Dehon  v.  Red-    fern,  Dndl.  Eqn.  (S.  G.)  116;  Ackland 

9.  Lntloy,  0  Ad.  &  Ell.  879. 


(a)  1%  l)u  been  held  that  a  proviso  v.  White,  10  Rich.  Eq.  294.    In  England, 

against  alienation  is  void.    Rochford  v.  numerons  statutes  have  recently  been 

Tfackman.  10  Eng.  L.  &  Eqn.  64.    In  passed,  extending  the  power  of  a  tenant 

New  Jersey »  a  statute  provides  that  the  fbr  life  over  the  estate,  where  the  interest 

asKol  of  the  next  owner  to  a  conveyance  of  idl  parties  concerned  so  requires.    See 

by  tenant  for  life  shall  appear  of  record.  Wms.  on  R.  P,  Estate  for  Life.    See,  as 

1  Cmise.  81;  1  N.  J.  Rev.  G.  848;  King  to  forfeiture  by  tenant  for  life,  Sts.  7 

V.  Sharp^  6  Humph.  55.  &  8  Yict^  c.  76,  s.  7;    8  &  9  Vict.  o. 

(h)  To  bind  remainder-men,  their  acqui-  106|  s.  4 . 
eseenoe  in  a  sale  of  the  property  by  ten-  In  Maine,  he  may  Join  with  the  remain- 
sot  for  life  must  amount  to  a  ft-aud  on  der-man  hi  tail,  in  passing  a  fee-simple, 
the  pnrchaaer.    Parker  v.  Ghambers,  24  Me.  Rev.  St.  872..  The  provision  in  Mas- 
Geo.  518.  sachusetts  Rev.  Sts.  c.  59,  sec.  28,  that 

A  bequest  having  been  made  to  a  wife,  no  conveyance  of  an  estate  in  fee  or  for 

of  real  and  personal  property,  for  her  en-  life,  nor  any  lease  for  more  than  seven 

jojrment  and  maintenance  during  her  life  years,    *' shall    be  valid   and  effectual 

or  widowhood;  a  sale  of  any  part  of  the  against  any  other  person  than  the  grant- 

pfoperty  by  her  neither  destroys  her  es-  or,  his  heirs,  &c.,  unless  it  be  made  by 

late  nor  cnts  off  the  remainder.  Thrasher  deed  recorded,"  does  not  dispense  with 

V.  Ingram.  82  Ala.  645.  the  necessity  of  a  deed,  in  order  to  pass 

Pn>perty  holden  by  A  for  life,  in  trust  an  estate  for  life,  even  as  against  the 

for  himself  and  others,  cannot  be  levied  grantor  and  his  heirs,    Stewart  v.  Glark, 

npoQ  under  executions  against  A.   Wylie  18  Met^  79. 
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oonneotion  between  the  lord  and  his  yas8al,(a)  is  for  the 
inoftt  part  obsolete  in  American  law.^  It  is  said  by  one  distin- 
guished  commentator,  that  scarcely  a  direct  decision  upon  the 
Bubjeot  is  to  be  found  in  our  American  books;  and  another  is 
of  opinion,  that,  as  the  form  and  nature  of  American  convey- 
aooes  is  that  of  a  ffrarUt  which  passes  nothing  more  than  the 
grantor  is  entitled  to,  the  doctrine  of  forfeiture  is  not  in  force, 
even  independently  of  statute  proyisious,  in  the  United  State8.'(6) 


'  Walk.  Intro.  277;  4  Kent,  88-4  s       '  6  Dane,  5, 11;  4  KmA,  106. 
M'Gorry  v.  King,  8  Hnmph.  267. 


(a)  Tenant  for  life  is  sometimes  called  felture  or  discontinuance;  to  the  latter 

an tiRpti«c(^tMfM.Joyev. Gunnels,  2 Rich,  of  which  iivery  of  seisin  or  something 

£qn.  259.  Yaden  v.Yaden,  1  Head,  444.  equivalent  is  essential.    But  a  bargain 

If  land  and  slayes,  together  with  per-  and  sale,  corenant  to  stand  seised,  or 

ional  propertjT,  are  bequeathed  to  the  release,  with    a  general  warranty  an- 

wife  for  life,  with  a  remainder  in  the  land  nexed,  may  produce  a  discontinuance, 

to  the  son,-*tbe  residue  of  the  property  where  the  warranty  descends  upon  him 

to  be  sold  at  her  death  or  marriage,  and  who  hath  a  right  to  the  lands.    Steyens 

the  money  to  be  equally  divided,  between  v.  Wmship,  1  Pick.  827. 

his   children   named   in  the   will;   the  In  a  previous  case,  in  the  same  State, 

widow  takes  an  estate  for  life,  with  the  the  iBnglish  doctrine  of  forfeiture  was 

right  to  epjoy  and  use  the  same  in  specie,  iocidentally  recognised  as  in  foroe.  Grant 

and  it  cannot  be  sold  by  the  executors,  v.  Chase,  17  Mass.  446. 

Forsey  V.Luton.  2  Head,  188.    The  rents  Whether  the  doctrine  of  forfeiture  is 

and  use  of  the  land,  the  hire  and  labor  of  still  in  force  or  not,  it  is  inapplicable 

tbeslaves,  crops,  young  animals — ^theoff-  where  there  is  no  change  of  possession 

spring  of  those  originally  given, — ^new  attending  the  conveyance.    Thus,  if  the 

furniture,  &c.,  and  the  entire  fruits  of  the  tenant  convey  to  A,  even  with  general 

life-estate,  belong,  absolutely,  to  her.  warranty,  immediately  take  back  a  con- 

If  she  wastes  any  part  of  the  estate  for  veyance  from  him  by  quit  claim  deed, 

life,  her  estate  will  be  liable.    But  if  the  and  then  mortgage  to  A,  remaining  aU 

property  were  consumed  in  the  use  in-  the  time  in  possession;  this  works  no 

tended  to  be  made  of  it,  or  perished  by  forfeiture.    Stevens  v.  Winship,  1  Pick, 

time  or  death  of  animals,  or  wear  and  818. 

tear  of  furniture  and  farming  tools;  the  It  was  held  in  Pennsylvania,  as  early 

ri^ts  of  the  remainder-men  are  defeated,  as  1798,  that  a  statute,  making  the  re- 

and  they  are  entitled  to  nothing,  except  gistry  of  a  deed  equivalent  in  eifect  to 

what  remains  of  the  original  stock.    If  livery y  did  not  give  to  the  recorded  deed 

an  executor  participate  with  the  tenant  of  a  tenant  by  the  curtesy,  the  operation 

for  life  in  a  breach  of  trust,  in  the  sale  of  of  Hvery  in  forfeiting  the  estate.    The 

any  part  of  the  estate  forlife,  he  is  Jointly  deed  was  a  quit  claim  in  regard  to  the 

liable  with  her  for  the  value  of  the  prop-  covenants;    but   the  words   used  were 

erty  sold.    If  she  received  the  proceeds  "  grant,  bargain,  sell,  aliene,  release,  en- 

of  the  sale,  her  estate  is  primarily  liable  feott*  and  confirm."      So,  in  Maine,   » 

to  the  remainder-men.    lb.  deed  of  releaiie  and  quit  claim  of  the 

One  who  owns  the  fee,  with  a  devise  fee  is  no  forfeiture.    M'Kee  r.  Pfont,  8 

over  upon  his  death  under  twenty -one,  Dall.  486;  Bell  v.  Twilight,  84  Maine, 

is  entitled  to  the  possession  and  income  600. 

of  the  property.    Bowman  v.  Long,  26  *'  The  obvious  purpose  of  the  provision 

Geo.  342.  (substituting  a  deed  for  a  feoffment)  was 

(6)  It  is  remarked  by  the  court  in  to  dispense  with  actual  investiture,  with- 

Massachusetts,  that,  at  common  law,  a  out  imparting  to  its  substitute  the  feudal 

bargain  and  sale  could  not  work  a  for-  and  almost  inconceivable  effect  of  dis- 
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§  16.  The  English  law  of  forfeiture  being  modified  or  abro« 
gated  in  this  country,  as  above  mentioned,  only  a  few  of  the 
most  general  principles  on  the  subject  will  be  here  stated.  If 
there  be  tenant  for  life,  remainder  for  life,  and  the  tenant  and 


r-man  join  in  a  feoffinent,  it  is  a  forfeiture  of  both  their 
estates.  K  husband  and  wife,  tenants  for  life,  make  a  feoffinent, 
it  is  a  forfeiture  during  coverture.  So,  where  ho  is  seised  in 
her  right,  or  where  be  alone  conveys.  But  the  forfeiture  ceases 
with  his  death. 

pladog  Iftwfal  estates,  and  turning  them  In  Tennessee,  a  deed  of  conyeyanoe 

to  a  mere  ri|^t."    '*  The  object  wu,  to  operates  as  a  grant,  not  ^feoffrMnt,  and 

gife  without  the  aid  of  feudal  ceremo-  passes  only  the  grantor's  actnal  interest, 

oies  the  legal  seisin  for  lawful  purpates,"  So  in  Virginia.    In  Kentucky,  a  deed, 

Sinh,  Sec.,  6  Bawie,  118.    See  Salmon  though  with  warranty,  passes  only  the 

V.  Clagett,  8  Bland,  172;    Dawson  v.  grantor's  estate.    But,  if  he  warrant  for 

Dtwsen,  Bice,  248.  his  heirs,  they  are  barred  to  the  value  of 

In  New  York,  it  has  been  decided,  the  land  which  descends  to  them.    But, 

thst  a  ooATeyaooe  in  fee  made  by  a  ten'>  in  New  Jersey,  warranty  of  tenant  by  the 

tst  by  the  curtesy,  though  with  core-  curtesy  shall  not  bind  his  heirs,  daimins 

Dint,  passes  only  his  own  interest,  the  under  the  mother.     In  Delaware  and 

extent  of  it  being  preyed,  and  the  form  Alabama,  ^he  wWarj'anty  of  a  tenant  for  < 

of  the  deed  snch  as  passes  only  a  right-  Iffe.i^  *r>i  j  ^gaiast  i!he  reversioner,  Sec. 

fnlesUte.  Jackron «.  Maneius,  2  Wend,  l.^i,  jd.  Key.  St-.  616;  Miller  v.  Miller, 

859.  Bat,  in  Maiae,  sdch  ccm>;eyance  hfts  Meitfs, 48^;  Aik.  9,  Ala.  G.  s.  1817 ;  Smith 

been  JieM  to  make  a  f<jrfeititr().  -  French  v,  Shackleford,  9  Dana,  476;  Robinson  v. 

r.  RclliDs^  a  Si^pl.  '872.    Otherwise  by  Miller,  1  B.  Mon.  94;  1  Ky.  St.  110;  1  N. 

■tttirte^'Rey.St.872;Sts.l857,c.78,s.6.  J.  Key.  0.  848;  Dela.  Rev.   Sts.  271; 

Forfeiture  seems  to  be  unknown  in  Yir.  Code,  600. 

Peimsylyania,  Virginia,  New  York,  Con-  There  is  no  forfeiture  by  tenant  for 

necticiit  and  Massachusetts.     In  Penn-  Ufb  in  Minnesota.    Gomp.  Sts.  1869,  c. 

inrlTania,  if  a  tenant  for  life  incurs  a  for-  86,  s.  4. 

feitare,  the  remainder-man  is  not  bound  In  New  Jersey,  if  a  dowress  or  tenant 

to  treat  the  estate  as  merged,  and  to  for  Ufe,  being  sole,  discontiivie  or  aliene, 

enter  immediately.    Moore  v.  Luce,  29  or   suffer    any  recovery  by  covin,  the 

Pena.  280.    In  the  same  State,  a  tenant  alienation  shall  *be  void,  but  the  next 

for  Ufe  cannot  destroy  the  rights  of  a  owner  may  enter  immediately,  as  if  she 

ramaioder-man  by  a  surrender  or  a  re-  were  dead.    If  she  aliene  with  her  hus-> 

leaK,  or  by  any  other  voluntary  act  for  band,  the  forfeiture  ceases  with  his  life, 

the  purpose  of  merging  the  particular  1  N.  J.  Rev.  G.  847-8. 

estate  in  the  greater.    Id.  In  Ohio,  a  neglect  or  refusal  to  pay 

In  Massachusetts,  Michigan,  Indiana,  the  taxes  upon  land  causes  a  forfeiture 

NewQsmpshire.yermont  and  New  York,  to  the    reversioner  or  remainder-man, 

it  is  expressly  abolished  by  statute.    M'-  though  the  tenant  was  a  mere  trustee  for 

Kee  V.  Pfont,  8  Dal.  486;  1  Swift,  84;  minors.    The  reversioner,  &c.,  may  re- 

l  N.  Y.  R.  S.  789;  Verm.  Rev.  St.  810;  deem  from  the  purchaser  of  the  land, 

N.  H.  Boy.  St.  242-d;  Mich.  Rev.  St.  but  the  tenant  for  life  cannot.    Ghase's 

^8;  6  Dane.  611;  Grout  v.  Townsend,  2  Stat.  2,  1868-9;  M'Millan  v.  Robbins,  6 

mu,  664;  11  Gonn.  667;  8  Dana,  291;  Ohio,  80.      . 

Mess.  Gen.  Stat.  c.  89,  s.  9;  Ind.  Rev.  In  Kentucky,  where  the  widow  had  an 
SUts.  232.  So  in  Wisconsin.  Rev.  allowance  in  slaves  in  the  nature  of  dow- 
Stat.  eh.  69,  s-  4:  1868,  c.  86,  s.  4.  er,  if  she  actually  or  permissivcly  re- 
in North  Garolina.  the  Revised  Stat-  moved  a  slave  fVom  the  State,  she  for- 
Qtcs  proyide  that  a  conveyance  by  a  feited  bc.r  whole  dower.  Anth.  Sbcp.  649; 
vidow  shall  pass  no  more  than  her  own  King  v.  Mims,  7  Dana.  272. 
lawful  estate. 
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^  17.  By  the  English  law,  there  are  some  other  acts  besides  a 
conveyance,  which,  on  the  same  principle,  cause  the  forfeiture 
of  an  estate  for  life.  Thus,  if  tenant  for  life  levies  a  fine,  or 
suffers  a  common  recovery,  the  reversioner,  &c.,  not  being  a 
party,  he  forfeits  his  estate;  or  if,  being  disseised,  he  brings  a 
writ,  and  therein  claims  the  fee.  So  if,  being  sued  in  a  writ  of 
right,  he  joins  the  mise  on  the  mere  right,  which  is  the  privilege 
of  the  owner  in  fee.  So,  if  a  stranger  brings  an  action  of  waste 
against  him,  and  he  pleads  in  bar  '*  nul  vxiste  faiUf  this  being 
an  admission  that  the  plaintiff  is  the  party  entitled  to  sue.  Or 
if  he  is  defaulted  or  pleads  covinously  in  a  real  action  against 
him*(a) 

h  18.  An  estate  jpovr  autre  vie,  though  falling  under  the  gen- 
eral title  of  life  estates^  and  regarded  as  real  for  many  purposes, 
is  a  freehold  interest  sub  modo^  partakes  of  the  nature  of  per- 
sonal' property,  and  is  subject  by  law  to  peculiar  modes  of  dis- 
position. ThisMSirt)il2e  has  sometimes  been  called,  though  impro- 
perly, a  (Ze»cendAfe*/rceAoZtf./*3Che  ieir;^  take  by  descent^ 
but,  if  at  all,  as  special  oc(MparCt:  •^iMcSir'^^Tk^i^  h^  fipund  it 
very  difficult  to  determine  under  what  phrase  'fo  ^cle&<lrfb^*diis 
interest.^ 

§  19.  The  description  of  the  estate  is  as  follows:  At  common 
law,  where  one  was  tenant  for  the  life  of  another,  called  the 
cestui  que  vie,  and  died,  living  the  latter,  any  person  who  first 
entered  might  hold  the  land  by  right  of  occupancy,  during  the 
cestuPs  life;  subject,  of  course  to  the  rent  reserved,  and  other 
liabilities  of  the  former  tenant,  but  not  subject  to  his  debts;  for 
the  heir  might  plead  ^^riens  per  descent,^^  though,  if  it  came  to 
the  executor  or  administrator,  it  would  be  assets.     So  slight 


*  Co.  Lit.  261  b.;  1  Cruiae,  82-«.  «.  Elton,  8  P.  Wms.  208;  Ripley  v,  Wa- 

»  Doc  V.  Luxton,  6  T.  R.  289;  Brown    terworth,  7  Ves.  487,  441. 


(a)  In  Kentucky,  it  is  said,  a  tenant  a  late  English  case  it  is  held,  that  no  for- 

for  life  incurs  do  forfeiture,  unless  he  feiture  Is  incurred  by  a  verbal  refusal  to 

claims  the  fee  by  some  proceeding  of  re-  pay  rent,  and  claim  of  the  fee.    Doe  v. 

cord.    Robinson  V.  Miller,  1  B.  Monr.  91.  Wells,  10  Ad.  &  £1.  427. 
See  Robinson  v.  MiUer,  2  lb.  292.    In 
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acts  of  occupancy  would  create  this  title,  that  it  has  been  thought 
necessary  to  decide,  that  riding  over  the  ground  to  hunt  or 
hawk  doth  not  make  an  occupant.  This  doctrine  led  to  some 
singular  results,  where  the  tenant  for  life  had  leased  the  land.  Thus 
A,  tenant  for  the  life  of  B,  leases  to  C  for  57.,  and  C  to  D  for  3/. 
A  dies,  leaving  D  in  possession.  C  shall  receive  from  D  the  3/., 
and  D  from  C  the  5/.,  because  D's  term  is  prevented  from  merg- 
ing by  the  intermediate  reversion  of  C,  but  D  has  the  freehold 
in  reversion  expectant  on  C's  term,  and  the  rent  incident  to  it.^ 
§  20.  St  29,  Chas.  2,  c.  3,  s.  12,  provided,  that  such  estate 
might  be  devised,  and,  if  not,  that  it  should  be  assets  by  descent 
in  the  hands  of  the  heir,  if  he  entered  as  special  occupant;(a)  or, 
if  he  did  not  enter,  assets  in  the  hands  of  the  executor  or  admin- 
isirator.  A  subsequent  statute  (14  Greo.  2,  c.  20,  s.  9,)  provided 
for  the  distribution  of  such  estate  as  personal  property,  in 
de&ult  of  any  devise  or  special  occupancy.(d) 

^  Co.  Lit.  41  b.  &  n.;   Duke,  &c.  v.    Kinton,  2  Yern.  719;  Doe  v.  Luzton,  6 

T.  R.  291. 

(a)  By  a  special  oocnpanty  is  to  be  an-  18,  s.  6;  Mich.  Comp.  L.  1867,  c.  86. 

derstood  one  who  enters  by  virtue  of  a  See  St.  1  Vict.  c.  26,  s.  8;  4  Kent,  27-8; 

limitation  in  the  instniment  which  crea-  Anth.  Shep.  428, 490,  666;  1 N.  G.  Rot. 

ted  the  estate.  (Bntseetn/Va  (8.21)  that  St.  278;  Ind.  Rev.  St.  274;  1  Ky.  Rev. 

tliis  is  not  the  bole  use  of  the  phrase.)  L.  669;  1  Yir.  R.  G.  167. 

(A)  A,  the  owner  of  land  in  fee-simple,  In  Hassachusets  and  Yennont,  snch 
conveyed  to  B,  his  heirs  and  assigns,  to  estate  descends  to  the  heirs,  unless  de- 
ltoid to  him  and  his  assigns  during  the  vised.  Mass.  Rev.  St.  418^6;  Yerm. 
life  of  0.  B  died,  leaving  G  his  heir.  Rev.  St.  292.  So  in  Arkansas.  Dig.  St. 
Held,  0  should  hold  for  life,  as  special  1868,  c.  66,  s.  19.  See  Rev.  St.  881.  And 
Qocapant,  the  words  used  InthekabeTtdum  N.  G.  Rev.  G.  1866,  c.  88,  s.  1,  rule  12. 
dtnw  not  operating  to  vest  the  estate  in  In  Rhode  Island  it  is  devisable.  Rev. 
B'l  ezecntortt.  Doe  v.  Steele,  4  Ad.  &  St.  1867,  c.  164,  s.  1.  So  in  Indiana. 
B.  663.  Demise  to  A,  his  heirs,  Su;.,  for  2  Rev.  Sts.  1862,  208,  s.  2.  And  New 
lireg.  A  devises  for  the  remainder  of  Jersey,  (otherwise,  it  is  personal  estate.) 
the  term  to  B  and  his  assigns,  who  dies  "Nix.  Dig.  878,  s.  1.  So.  in  Texas.  Oldh. 
intestate,    B's  administrator  takes  the  &  W.  Dig.  464. 

property.    Doe  «.  Lewis,  9  Mees  &  W.  In  New  York,  New  Jersey,  and  Wis- 

862.  cousin,  it  is  a  chattel  real  after  the  ten- 

The  English  statutes  have  been  adopt-  ant's  death,  though  freehold  before;  and 

ed  or  substantially  re-enacted  in  Mary-  in  New  York,  though  limited  to  heirs, 

land,  Yirginia,  Kentucky,  North  Garoli-  1  N.  Y.  Rev.  St.  722;  4  Kent;  Wis.  Rev. 

OS,  Indiana,  Alabama,  Minnesota  and  Sts.  814. 

Michigan.    (Assets  in  the  hands  of  the  In  Ohio  there  is  no  statutory  provision 

executor,  Sec.,  unless  granted  to  the  de-  on  the  subject;  but  it  is  said  the  courts 

eeased  and  his  heirs  only.    Md.  L.  1798,  would  never  recognize  so  absurd  a  doc- 

ch.  101 ;  Dorsey,  Test.  L.  88.    In  Arkan-  trine  as  to  allow  a  stranger  to  take  pos- 

sss,  this  estate  is  excepted  from  the  Sta-  session ;  but  this  estate  would  pass  either 

lute  of  Descents.    Rev.  St.  831.)    Ala.  ta  heirs  or  executors,  probably  the  lat- 

Code,  1852,  s.  1594;  Minne.  Sts.  1859,  c.  tcr.    Walk.  Intro.  276. 
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^21.  Tlie  English  and  American  statutes  seem  to  contemplate 
chiefly  the  case,  where,  in  general  terms,  an  estate  is  limited  to 
one  man  for  the  life  of  another*  This  estate,  however,  is  often 
created  with  special  limitations;  in  the  construction  of  which 
there  has  been  no  little  contradiction  and  confusion.  If  an 
estate  be  limited  to  one  and  hza  hein^  or  the  hein  of  hia  body, 
for  the  life  of  another,  no  question  can  arise,  because  the  heirs 
will  hold  as  special  occupants,  according  to  th^  terms  of  the 
grtnt.^  But  a  life  estate  is  not  entailable,  not  being  an  inherit- 
ance nor  subject  to  dower.  Therefore,  in  case  of  an  attempted 
entailment,  the  heirs  of  the  body  or  a  remainder-man  will  take, 
only  in  case  the  tenant  has  not  disposed  of  the  land.  He  has 
power  to  grant  it  away  absolutely,  after  fulfilment  of  condition 
by  the  birth  of  issue.  It  was  formerly  held  that  he  could  bar 
only  the  issue,  not  a  remainder-man;  but  the  rule  seems  to  be 
now  fully  settled  as  abore  stated.  It  has  been  intimated,  that 
the  tenant  may  even  devtee  such  estate,  so  as  to  bar  the  heir. 
But  this  is  doubted.'  It  has  been  held,  that,  where  the  estate  is 
limited  to  executors,  administrators  and  assigns,  it  passes,  after 
payment  of  debts,  with  the  personal  estate,  to  residuary  legar 
tees.^  But  if  limited  to  '*  heirs ,  executors,"  &c.,  and  not  devised, 
the  heir  takes  as  special  occupant  in  preference  to  the  execu- 
tor.^ If  a  wife  is  tenant  ^our  atUre  vie,  the  husband  shall  hold, 
ajfter  her  death,  as  special  occupant.^(a)  ^ 

'  1  Grnlse,  84}  Anih.  Shep.  428,  (Ha*  estate  pour  autre  vie  at  common  law,  and 

ryland.)  as  affected  by  the  statutes  above  named. 

*  Low  V,  Barron,  8  P.  Wms.  262;  It  was  here  contended,  nnder  the  par- 
Doe  V.  Luxtou,  6  T.  R.  292;  Blake  v.  ticular  form  of  limitation,  on  the  one 

'Blake,  8  P.  Wms.  10,  n.  1;  1  Bep.  in  hand,  that  the  estate  went  to  the  heir^ 

Ireland,  294.  not  being  validly  disposed  of  by  an  nnat* 

'  Ripley  v.  Waterworth,*  7  Yes.  425.  tested  will;  and,  on  the  other,  that  the 

*  Atkinson  v.  Baker,  4  T.  R.  229.  executors  took  it  in  trust  for  the  legatees. 

*  2  Kent,  112.  The  court  remarked,  that  they  should 

—  sooner  give  it  to  the  executor  for  his  own 

*  This  case  contains  the  fullest  expo-    benefit,  than  to  the  heir, 
sition,  to  be  found  in  the  books,  of  an 

(a)  A  husband  entered  on  land  as  ten-  upon  the  death  of  the  tenant;  hence, 

ant  pour  autre  vie  of  his  wife,  leased  it,  one  entering  upon  land,  under  an  agree- 

and  died.    Held,  the  lessee  and  his  ten-  ment  with  the  husband  of  a  tenant  for 

ant  must  attorn  to  the  title  under  which  life,  and  holding  oyer  after  her  death,  is, 

the  husband  entered,  and  not  to  his  heirs,  with  respect  to  the  remainder-man,  & 

Syme  v.  Sanders,  4  Strobh.  841.  mere  trespasser.    Williams  v.  Gaston,  I 

An  estate  for  life  terminates  of  course  Strobhart,  180. 
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So  In  Vbw  York,  a  tenaat  for  life  or  New  Jersey,  an  heir  or  devisee  m»y  re« 

Ures,  who  oontinnes  in  possession,  with-  oeive  the  same  anthority.    St.  1848,  48. 

oQt  the  oonaent  of  the  owner,  after  the  Where  a  husband,  twelve  years  be- 

determioation  of  the  life  estate,  is  not  fore,  sailed  for  South  America,  and  nei- 

eotitkd  to  notioe  to  quit.    The  statute  ther  he,  nor  any  of  the  crew,  nor  the  ves- 

(1 R.  S.  749  j  s.  7)  declares  him  a  tres-  sel,  were  ever  heard  of  afterwards;  it  was 

psaser,  and  ejectment  without  previous  held,  in  analogy  to  the  statutes  relating 

notioe  to  quit  wHl  lie.    A  tenancy  at  to  bigamy,  and  to  leases  determinable  on 

floflertnee,  within  the  meaning  of  the  lives,  that  the  death  of  the  husband  mtut 

lUtate  requiring   a  month's  notioe  to  be  presumed,  and  the  wife  treated  as  a 

quit,  is  not  created   by  such  holding  feme  9oU.    King  v.  Paddock,  18  John, 

ofer.  Livingston  v.  Tanner,  4  Kern.  64;  141. 

Toney  t,  Torrey,  4  Kern.  480.  So  the  brother  of  A,  a  person  de- 

Tbe  death  of  a  tenant  for  life  may  ceased,  left  Oldenburg  more  than  thirty- 

sDDeUmes  be  presumed  from  circum-  five  years  ago.    He  went  to  Hamburg 

iUDces.    The  common  law  fixes  no  pe-  and  shipped  as  a  sailor  for  Lisbon,  and 

riod  sfter  which  this  presumption  arises,  had  never  been  heard  of  since.     Held, 

Bot,  by  virtue  of  St.  19,  Gha.  2,  c.  6,  the  the  administrator  of  A  should  distribute 

prinei^  of  which,  though  not  the  act  his  propertv  asif  the  brother  were  proved 

Hself,  is  generally  adopted  in  this  coun-  to  be  dead.     Loring  v,  Steineman,  1 

try,  a  continued  absence  for  seven  years  Met.  204.                                    • 

nises  a  presumption  of  death,  which  au-  A  father,  seventy  years  old,  and  his 

tlwriies  the  next  succeeding  owner  to  en-  daughter,  thirty-three  years  old,  were 

ter  upon  the  eatate.    But  if  the  tenant  on  board  a  steamboat,  lost  at  sea,  and 

for  life  prove  to  be  still  living,  he  shall  both  perished,  there  being  nothing  to 

reeorer  the  land  with  the  intermediate  show  which  survived  the  other.    Held, 

rniU  and  profits.    Absence  for  a  less  pe-  they  must  be  presumed  to  have  died  at 

riod  than  seven  years  does  not  raise  a  the  same  instant.    Coy  v.  Leach,  8  Met. 

presompUon  of  death.    The  absence  is  371. 

sn  absence  fh>m  the  State  or  Common-  Presumption  of  death  does  not  arise 
wealth.  Thus  the  rule  was  applied,  in  a  from  the  fact,  that  a  person  who,  twenty- 
case  where  a  hasband  emigrated  from  two  years  ago,  was  in  **  bad  health," 
Sooth  Carolina  to  the  Western  country,  would,  if  now  living,  be  eighty  years  old; 
Woods  9.  Woods,  2  Bay,  476;  Spnrr  v.  even  although,  on  recent  inquiry,  his 
Trimble,  1  Mar.  278;  Salle  v.  Primm,  8  name  was  not  known  at  the  post-office 
Mian.  629;  Newman  v.  Jenkins,  10  Pick«  of  a  large  city,  (his  former  residence)  nor 
515;  Miller  v.  Beates.  8  S.  &  K.  490;  inserted  in  its  directory,  there  being  no 
Forsaiihv.  Clark,  1  Post.  (N.  H.)  409;  evidence  of  the  sorter  degree  of  bad 
Taylor,  8  Harr.  Dig.  (suppl.)  715;  Com.  health,nor  of  inquiries  having  been  made 
w.  Thompson,  6  Alien,  591 ;  Clark  v.  about  him  among  his  friends,  or  of  his 
Owens,  18  N.  Y.  484.  having  ever  left  the  place  of  his  former 

This  act  piovides,  that,  if  the  persons,  residence.    Matter  of  Hall,  Wallace,  Jr. 

fo^  whose  lives  estates  are  granted,  shall  86. 

go  abroad,  and  no  sufficient  proof  be  What  is  a  reasonable  search  and  in- 
made  that  they  are  alive;  in  any  actions  quiry  for  the  person  upon  whose  life  the 
for  the  lands  by  the  lessors  or  reversion-  continuance  of  a  leasehold  estate  de- 
en,  the  judge  shall  direct  the  jury  to  pends,  is  a  mixed  question  of  law  and 
give  their  verdict,  as  if  the  absent  per-  fact,  to  be  determined  upon  the  particu- 
sons  were  dead.  Holman  v.  Exton,  lar  circumstances  of  each  case.  Inquiry 
Garth.  246;  Stat.  6  Anne,  ch.  18:  2  Cox,  of  the  tenant  may  in  some  cases,  it  seems, 
873.  In  Arkansas,  absence  from  the  be  sufficient.  Clarke  v.  Cummings,  5 
State  five  years  raises  a  presumption  of  Barb.  889. 

death. .  If  the  party  return,  he  may  re-  In  the  case  of  a  lease  for  the  longest 
cover  the  intermediate  profits  of  the  of  three  lives;  if  the  lessor,  after  reason- 
land.  Ark.  Rev.  St.  821-2,  586.  In  able  search,  could  not  find  that  any  of 
En^and,  by  a  late  act  (8  &  4  Wm.  4,  ch.  such  lives  were  in  being,  he  might,  after 
74,  s.  91),  after  a  certain  absence  of  the  a  year's  notice,  re-enter,  unless,  within 
binband,  the  wife  may  be  empowered,  by  that  time,  the  tenant  should  produce  be- 
order  of  court,  to  convey  lands.  But  fore  a  judge  of  common  pleas  evidence  of 
this  can  be  done  only  upon  her  affidavit  a  continuance  of  the  lives.  Held,  that 
that  she  has  had  no  communication  with  reputation  among  the  relatives  of  the 
bhtt.    Anne,  &c.  8  Han.  k,  6. 182.    In  person  was  admissible  in   evidence  to 
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prove  bis  death.    Clark  v,  Owens,  18  N.  other  heirs,  upon  their  execnting  bonds, 

T.  (4  Smith)  484.  payable  to  the  judge  and  his  saccessors 

That  the  question  whether  reasonable  in  office,  with  condition  to  indemnify  the 

■earch  had  been  made  by  the  lessor  was  executor  againsv  the  claim  of  the  absent 

oneoffactfor  the  jury.    lb.  heir.    Korman  v.  Cunningham,  6  Gratt. 

And  that  the  fact  that  the  court  of  68. 

oommon  pleas  was  abolished  did  not  re-  Under  special  circumstances^  the  death 

lieve  the  tenant  from  the  obligation  to  of  a  party  may  be  presumed  to  have  oc- 

produce  evidence  to  repel  the  presump-  curred,  at  some  particular  part  of  the 

tion  of  death.    lb.  time  of  seven  years,  during  which  he  was 

In  a  suit  in  equity  by  certain  heirs  of  absent ;  as  where  one  sailed  from  Deme- 

a  person,  having  an  equitablr:  interest  in  rara  during  the  kurricane  m<mth$.    But 

an  estate,  against  the  executor  of  the  in  general  no  such  presumption  arises, 

person  who  held  the  legal  title,  and  who  but  the  time  must  be  affirmatively  proved, 

had,  in  his  lifetime,  conveyed  the  estate  Sillick  v.  Booth,  1  T.  &  Coll.  Cha.  117; 

to  bona  ftde  purchasers  without  notice,  Spencer  v.  Roper,  18  Ired.  888. 

one  of  the  heirs  not  having  been  heard  In  regard  to  the  levy  of  an  execution 

of  for  seventeen  years,  and  being  an  in-  upon  the  rents  and  profits  of  a  life  estate ; 

fant  when  last  heard  of:  the  share  of  see  Batchelder  v,  Thompson,  1  Adams, 

such  absent  heir  was  divided  among  the  689. 
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CHAPTER  V. 

ESTATE  TAIL  AFTEB  POSSIBILnT  OF  ISSUE  EXTINOT. 

1.  Life  esUtes  created  by  law.  8.  When  it  arisei. 

2.  Eitote  tail  after  possibility,  fce.  7.  Qaalities  of  the  estate. 

§  1.  Haying  treated  of  estates  for  life  created  b  j  act  qf  party, 
we  are  now  to  consider  those  created  by  act  of  law. 

§  2.  Of  these,  the  first,  in  the  English  law,  is  called  estate  tail 
a^  possibility  of  issue  extinct.  This  is  of  little  consequence 
in  the  United  States,  and  will  be  very  briefly  noticed. 

§  3.  Where  tenements  are  given  to  a  man  and  his  wife  in  spe- 
cial tail,  and  one  of  them  dies  without  issue,  or  where  they 
have  issue,  who  die  without  issue,  the  surviving  man  or  woman 
is  tenant  in  tail  after  possibility  of  issue  extinct,  because  he 
am  no  longer  have  issue  capable  of  inheriting  the  estate.  So, 
where  tenements  are  given  to  a  man,  and  to  his  heirs  which  he 
shall  beget  on  the  body  of  his  wife;  if  she  die  without  issue  by 
him,  he  is  tenant  in  tail  after,  &c. 

§  4.  No  one  can  have  the  above-described  estate,  except  a 
donee  in  special  tail,  because  both  a  tenant  in  tail  general,  and 
the  issue  of  tenant  in  tail  special,  may  always,  by  legal  possi- 
bility, during  their  life,  have  issue  capable  of  inheriting.^  And 
this  estate  cannot  arise  without  a  moral  impossibility,  caused  by 
act  of  God,  of  having  issue.  Thus  a  man  and  woman  will 
remain  tenants  in  special  tail,  though  they  live  to  be  more  than 
a  hondred  years  old.  So,  if  a  man  and  woman,  tenants  in  tail 
special,  are  divorced,  causa  proscontractus  or  consanguinitatit,  the 

^  Lit.  88.  82,  88,  84 


108  AKEBICAK  LAW  OF  BEAL  FBOFEBTT. 

separation  not  being  by  act  of  God,  thej  become  mere  joint 
tenants  for  life.^ 

§  5.  This  tenancy  may  exist  in  a  remainder.^ 

§  6.  In  some  particulars,  the  estate  above  described  resem- 
bles an  estate  tail;  in  others,  an  ordinary  estate  for  life.  The 
tenant  is  a  tenant  for  life,  but  with  many  of  the  privileges  of  a 
tenant  in  tail;  or  a  tenant  in  tail,  but  with  many  of  the  restric- 
tions of  a  tenant  for  life.  Thus  such  tenant  is  dispunishable  for 
waste,  the  law  not  divesting  him  of  a  power  which  he  once 
possessed.  But  whether  he  acquires  a  property  in  the  timber 
cut  by  him,  seems  to  be  a  point  somewhat  unsettled.  But,  on 
the  other  hand,  by  a  feoffinent,  he  forfeits  his  estate;  and,  if  he 
acquire  a  fee,  simple  or  qualified,  by  descent,  in  the  same  land, 
his  former  interest  is  merged. 

§  7.  If  tenant  in  tail  after  possibility,  &c.,  grant  over  his 
estate,  the  grantee  is  a  mere  tenant  for  life,  with  none  of  the 
peculiar  privileges  of  the  former.' 

^  1  Inst.  28  a.  *  1  Cruise,  108-5;  2  Chit.  Black.  98 

'  Bowles*  case,  11  Rep.  81  a.  and  n.  6. 
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CHAPTEE'  VI. 


CUBTBST. 


1.  Bstatas  aiiiinf  ttom  marriage.  18.  Gondiiional  feei,  &c. 

5.  Gart«7— origin  of  the  name.  14.  Money  to  be  converted  into  land,  or 
t.  Defbiitton  of  the  estate;  onrteiy  In  land  eonyerted  into  money. 

tbe  United  States.  16.  Wife  mnst  have  the  inhmtance. 

4.  Reqnislles.  16.  Wild  lands.    . 

6.  Harriaee.  17.  Entry  not  necessary. 

6.  Seisin.  18.  How  barred;   effect  of  a  contract 
8.  Birth  of  issue.  npon  curtesy. 

11.  Aliens. 

§  1.  Th^  two  most  common  and  important  estates  for  life,  are 
those  which  grow  out  of  the  relations  of  husband  and  wife — 
Qaxnely  curtesy  and  dower.  In  treating  of  these  respective  inter- 
ests, it  should  be  remarked  at  the  outset,  that  upon  no  subject 
whatever  has  American  legislation  been  so  abundant  and  so 
various  as  that  of  marriage,  and  the  rights  and  duties  arising 
therefrom;  rendering  obsolete  and  practically  useless  very  many 
of  the  ancient  rules  relating  to  the  estates  in  question.(a)  In  a 
treatise  like  the  present,  it  seems  proper,  therefore,  to  state 
those  rules  with  proportional  brevity,  and,  as  concisely  and  intel- 
ligibly as  the  nature  of  the  case  admits,  the  statutory  provisions 
• 

(a)  Some  of  the  legislation  referred  to,  stitntional  and  void,  except  so  far  as  it 

ss  Applicable  to  existing  rights,  has  been  operates  upon  rights  merely  inchoate  at 

qnestioned  on  the  ground  of  constitu-  the  time  of  its  enactment.    Strong  v. 

tionaljty.   Thus  it  is  held,  that  a  widow's  Clem,  12  Ind.  87;  Logan  v.  Walton,  lb. 

r^gfat  of  dower  in  tbe  real  estate  of  her  689;   Prantz  v.  Harrow,   18   lb.  507; 

Jiiubsnd  accrues  at  the  time  of  his  death,  Strong  v.  DenDis,  lb.  614. 

sod  becomes  Tested  before  assignment,  So  an  act,  that  land  in  the  hands  of  a 

sod  a  snbsequent  statnte  can  neither  re-  purchaser,  liable  to  the  dower  of  the 

dace  oor  take  it  away.    Burke  v.  Bar-  vendor's  wife,  shall  belong  to  her  in  fee- 

roa.  8  Clarke,  182.  simple  as  to  one  third,  in  lieu  of  dower, 

Also,   that  a   statute,  purporting  to  is  held  unconstitutional  as  to  land  so 

abolish  tenancies  by  the  curtesy  and  in  sold  before  its  enactment.    lb. 

dower  already   in  enjoyment,  is  un^n-  . 
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by  which  they  have  been  so  extensively  modified.     Curtesy  will 
make  the  subject  of  the  present  chapter. 

§  2.  The  name  curtesy  has  been  variously  accounted  for,  upon, 
the  grounds  that  the  estate  is  peculiar  to  England^  that  the  ten- 
ant was  entitled  to  attend  upon  the  lord's  com^t^  and  that  it  has 
no  moral  foundation.  In  the  time  of  Glanville  an  estate  existed, 
somewhat  resembling  curtesy,  being  the  interest  of  a  husband  in 
lands  given  with  the  wife  in  marriagehood.  The  birth  of  issue 
gave  him  a  life  estate  in  the  lands.(a)  From  this  interest,  cur- 
tesy seems  to  have  been  derived.  By  the  custom  of  Normandy, 
the  husband  held  only  during  his  widowhood.^ 

§  3.  Where  a  wife  is  seised  of  lands  in  fee-simple  or  fee  tail 
general,  or  as  heir  in  tail  special,  and  the  husband  and  wife  have 
issue  born  alive;  after  the  wife's  death  the  husband  shall  hold 
the  lands  for  his  life,  and  this  estate  is  a  tenancy  by  the  cur- 
tesy.«(6) 

>  1  Cruise,  106-7;  2  Black.  Com.  100;        *  Lit.  a.  86;    Mass.  Key.  Sis.  411; 
Glanville  Tr.  198;  Bracton,  lib.  6,  c.  80,    Dela.  Rev.  Sts.  277. 
8.  7;  Hale's  His.  of  G.  L.  1,  219. 

(a)  A  tenant  by  tbe  curtesy  initiate  is  no  curtesy;  but  aU  real  estate  acquired 
is  said  to  have  a  life  estate  in  his  own  during  coverture  belongs  to  husband  and 
right.  Foster  V.  Marshall,  84  Maine.  491.  wife  in  common,  and  the  survivor  takes 
(6)  This  estate  has  been  termed  omiodi^  one  half  in  severalty.  Gal.  Sts.  18&0,  c. 
am  hcBredUatU  uxoris.  Go.  Lit.  80  a,  n.  5.  147,  s.  10;  Wood's  Dig.  488,  s.  10. 
It  is  a  legal  e'tattf  not  a  mere  charge  or  In  Kansas,  upon  tbe  decease  of  a  wife 
incumbrance,  and  is  said  to  be  rather  a  intestate,  leaving  issue,  the  husband 
title  by  descent  than  by  purchase*  Wat-  takes  one  half  of  her  property,  absolute- 
son  V.  Watson,  18  Gonn.  88.  ly.    If  no  issue,  the  whole.    Gomp.  Sts. 

It  may  be  sold  by  the  husband.  Wells  1862,  c.  141,  ss.  4,  5.    In  Georgia,  it  is 

V.  Thompson.  18  Ala.  793.    His  deed  of  provided,  both  that  a  husband  shall  be 

bargain  and  sale  will  pass  only  his  title;  heir  to  his  wife,  and  also  that  the  re«l 

and  the  statute  of  limitations  will  not  be-  estate  of  the  wife  shall,  like  her  personal 

gin  to  run  against  the  heirs  of  the  wife  estate,  vest  absolutely  in  her  husband 

till  his  death.    Meraman  v.  Galdwell,  8  upon  the  marriage.    Of  course,  curtesy 

B.  Men.  82.  is  unknown.    In  Indiana,  the  husband 

With  the  exception  of  the  changes  re-  inherits  to  the  wife.*    In  South  Garolina, 

suiting  from  legislation  upon  the  general  the  husband  takes  the  same  interest  in 

rights  of  married  women,  which  is  very  the  wife's  lands  upon  her  death,  'thai 

abundant,  curtesy  exists  in  most  of  the  — — 

United  States  as  at  common  law,  being  *A  statute  (1888)  provided,  that,  on 

generally  noticed  in  the  statutes,  if  at  the  death  of  a  feme  covert  intestate, 

all,  merely  by  a  recognition  of  the  com-  her  husband  should  have  one-third  of  her 

mon  law  rule.    In  a  few  of  the  States,  estate  in  fee,  and  be  tenant  by  the  curtesy , 

tbe  cRtate  is  abolished  or  greatly  modified,  as  at  common  law,  of  the.  residue .  Held, 

In  New  York  and  Indiana  it  is  abolished,  this  statute  did  not  change  the  common 

In  Iowa,  the  husband  takes  an  estate  cor-  law  right  as  to  the  two-thinls;  and,  where 

responding  with  dower.    Rev.  St.  1860,  no  children  have  been  born  alive  of  the 

p.  420.    There  is  no  curtesy  in  Louisiana,  wife,  he  takes  noestate  therein.  Gunning- 

1  Washb.  129i    So,  in  Galifornia,  there  ham' v.  Doe,  1  Smith,  84. 
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§  4.  Four  circumstances  are  necessary  to  the  existence  of  this 
estate;  viz,,  mavriage^  seisin  of  the  mfe,  issue,  and  death  of  the 
unfe.  And  it  is  wholly  immaterial  in  what  order  these  events 
occur,  provided  they  all  at  some  time  take  place.  Thus,  if  the 
wife  is  disseised  after  marriage,  but  before  the  birth  of  issue; 
or  if  the  lands  come  to  her  after  the  death  of  the  issue;  the  hus- 
band still  has  curtesy.^ 

§  5.  A  void  marriage  gives  no  right  to  curtesy.  It  is  other- 
wise with  a  marriage  merely  voidable,  but  not  actually  avoided 
during  the  wife's  life — ^because  it  cannot  be  avoided  afterwards.^ 

§  6.  It  is  the  general  rule,  that  the  wife,  or  the  husband  in 
her  right,  must  have  been  seised  of  the  lands.  It  is  said  the 
husband  is  bound  to  strengthen  the  title  of  the  wife  by  posses- 
sion, so  as  to  protect  the  lands  against  adverse  claims.  Of  cor- 
poreal hereditaments  there  must  be  a  seisin  in  deed.  Thus,  if 
lands  descend  to  a  woman,  who  afterwards  marries  and  has  issue, 
the  husband  shall  not  have  curtesy.  So,  where  persons  claiming 
adverse  title  were  in  possession.'(a)    But  the  rule  has  been  held 

^  1  Cruise,  107;  Go.  Lit.  80  a;  Paine's        '  Co.  Lit.  29  a;  Mercer  v,  Selden.  1 

Case,  8  Rep.  35  b;   Mennlle's  Case,  18  How.  87;  Adair  v.  Lott,  8  Hill,  182;  Orr 

Rep.  23;  Jackson  v.  Johnson,  6  Cow.  74.  v.  Hollidays,  9  B.  Mon.  59;    Neely  v. 

*  1  Crnise.  107.  Bntler,  11  B.  Mon.  48. 

the  would  take  in  his  lands  upon  his  during  the  life  of  the  wife,  leaving  the 

death.    In  Vermont,  it  seemSi  the  hus-  Judgment  lien  perfect  on  the  life  estate 

baud  formerly  had  curtesy  in  a  fee-sim-  of  the  husband,  to  be  enforced  on  the 

pie,  only  where  the  issue  had  died  under  death  of  the  wife.    Since  that  act,  the 

a^  and  without  children;  but  now  cur-  rent  of   a  farm  devised  to  a  married 

tesy  is  at  common  law ;  with  the  excep-  woman  cannot,  during  the  life  of  the 

ttoD,  that,  if  the  wife  leaves  issue  by  a  wife,  be  made  liable  to  execution  for  the 

former  husband,  curtesy  does  not  attach  debts  of  the  husband.    Logan  v.  M'GiU, 

to  such  lands  as  descend  to  them.    See  8  Md.  461. 

Prince's  Dig.  226,  251 ;  S.  C.  Sts.  1791 ;  1  (a)  This  rule  has  been  changed  in  Con- 
yt.  L.  142;  Me.  Rev.  Sts.  881;  M'Corry  necticut,  Pennsylvania  and  Tennessee; 
r.  King,  3  Humph.  267;  Verm.  L.  859;  and  a  right  to  teUin  or  potential  tetrifi, 
Term.  Rev.  Sts.  291;  Ind.  Sts.  1850;  1  merely,  there  being  no  adverse  posses- 
Rev.  Sts.  c.  27.  Cunningham  v.  Doe,  sion,  and  whether  such  seisin  were  ac- 
1  Cart.  91;  Burnsides  v.  Wall,  9  B.  Mon.  quired  by  descent,  devise  or  conveyance, 
318.  is  there  sufficient  to  give  curtesy. 

In  Pennsylvania,  it  is  said,  the  bus-  On  the  ground,  inTonnecticut,  that  in 
baud's  curtesy,  by  statute  in  1883,  is  all  other  respects,  in  that  State,  owner- 
good  though  there  be  no  issue  of  the  ship  is  held  equivalent  to  actual  seisin, 
marriage.  4  Kent,  29  n.  So  in  Wis-  Thus  lands  descend  from,  or  may  be  de- 
cotisin.  (Rev.  Sts.  336.)  In  the  same  vised  by,  the  owner,  though  not  seised. 
State,  if  the  wife  leave  issue  by  a  former  So,  he  may  maintain  trespass.  (Two 
husband,  who  may  inherit  from  her,  justices  dissented.)  To  bar  curtesy, 
there  shall  be  no  curtesy.    lb.  adverse    possession  must  have  existed 

Tbe^ctof  1841,  ch.  161,  of  Maryland,  through  the  whole  period  of  marriage, 

does  not  destroy  the  tenancy  by  the  cur-  Parker  v.  Carter,  4  Hare^  400. 
t«sy,  but  suspends  the  right  of  execution 
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not  applicable  to  wild  1ands,(a)  whether  claimed  by  inheritance, 
deed  or  devise,  of  which  the  mere  ownership  is,  in  general, 
equivalent  to  actual  possession,  unless  they  are  held  adversely 
to  the  wife.  Nor  to  incorporeal  hereditaments,  where  no  actual 
seisin  is  possible.  Thus,  where  a  wife  seised  of  a  rent  dies 
before  it  falls  due,  the  husband  shall  have  curtesy.  **  Impoten- 
tia  excuscU  legem"\b)  If  the  lands  are  leased  for  years  when 
they  descend  upon  the  wife,  the  possession  of  the  lessee  is 
equivalent  to  actual  seisin  of  the  husband  and  wife,  and  he  shall 
have  curtesy,  although  she  die  befoi-e  receiving  any  rent,  and 
although  the  rent  before  her  death  was  greatly  in  arrear.  It 
might  be  otherwise,  if  the  rent  were  paid  to  any  other  claim- 

^  Gnion  V.  Anderson,  8  Hnmph.  298;  Kline  v.  Bebee,  6  Conn.  4M$  EUswortfa 

Bush  V.  Bradley,  4  Day,  298;  Jackson  v.  v.  Cook,  8  Paige,  648;  Barr  v.  Galloway. 

Sellick,  8  John.  262;  Davis  v.  Mason,  1  1  M'Leaa,  576;  Go.  Lit.  28  a;  Wells  ». 

Pet.  508;  Smoot  v.  Lecatt,  1  Stew.  590;  Thompson;  18  Ala.  798. 

(a)  Johnson  J.,  remarks:  "  It  wonld  deed;  which,  by  the  statute  of  uses, 
indeed  be  idle,  to  compel  an  heir  or  pnr-  transfers  actual  seisin,  without  entry, 
chaser  to  find  his  way  through  pathless  So,  if  husband  and  wife  recover  her 
deserts  into  lands  still  overrun  by  the  lands  by  suit,  this  is  a  sufficient  seism 
aborigines,  in  order  to  break  a  twig,  or  for  curtesy.  So,  with  a  decree  for  par- 
turn  a  sod,  or  read  a  deed,  before  he  tition.  In  Pennsylvania,  the  husband 
could  acquire  a  legal  freehold.  It  may  shall  not  have  curtesy,  where  the  wife 
be  very  safely  asserted,  that  had  a  simi-  has  a  mere  naked  seisin  as  trustee  of  the 
lar  state  of  things  existed  in  England  freehold,  though  she  also  holds  a  bene- 
when  the  Conqueror  introduced  this  ficial  interest  in  the  reversion.  Jackson 
tenure,  the  necessity  of  actual  seisin  v.  Johnson,  5  Cow.  74;  lb.  98;  Adair  «. 
would  never  have  found  its  way  across  Lett,  8  Hill,  82;  Ellsworth  v.  Cook,  8 
the  channel."  1  Pet.  507.  In  Maine,  Paige,  648;  Chew.  «.  Commrs.  &c.  6 
curtesy  is  allowed  in  lands  under  m-  Rawle,  160. 

prcvement.    Revised  Stat.  898.    If  the  A  husband,  in  right  of  his  wife,  be- 

owner  of  wild  and  unoccupied  land  dies  came  a  partner  in  the  ownership  of  a 

intestate,  the  husband  of  one  of  the  cotton  factory  and  other  mills,  and  the 

heirs  is  to  be  regarded  as  in  possession  management  of  the  business  thereof,  and 

as  tenant   by  the  curtesy,  though  he  received  a  proportionate  share  of  the 

states  that  he  never  owned  the  premises,  profits  fVom  the  time  she  became  inte- 

nor  ever  went  through  the  ceremony  of  rested  in  them  till  after  her  death.  Held, 

putting  his  foot  upon  the  land.    Pierce  v.  there  was  a  sufficient  seisin  to  give  the 

Wannett,  10  Ired.  446.    In  Kentucky,  husband  curtesy.    Buckley  v.  Buckley, 

there  is  no  curtesy  in  wild  land,  where  11  Barb.  48. 

neither  husband  ntfr  wife  has  had  actual  Possession  of  an  immediate  or  remote 

possession,  although   he  has   paid  the  vendee  of  the  husband  is  sufficient  to 

taxes  ever  since  the  marriage,  and  there  give  him  curtesy.    Yanarsdall  v.  Faunt- 

has  been  no  adverse  claim.    Neely  v.  leroy.  7  B.  Mon.  401. 

Butler,  10  B.  Mon.  48.  In  Missouri  and  Ohio,  there  may  be 

(6)  In  New  York,  the  husband  of  a  curtesy  without  actual  seisin.    Stephens 

woman  who  is  either  heir  or  devisee,  but  v.  Hume,  25  Mis.  849;  Merritt  v.  Home, 

has  never  entered,  shall  not  have  curtesy.  5  Ohio  N.  S.  807.    In  Kentucky,  reoeipt 

It  is  said,  the  requisition  of  actual  seisin  of  rents  and  profits  is  enough.    Powell 

is  limited  to  these  two  cases,  and  is  not  v.  Gossom,  18  B.  Mon.  179. 
applicable  where  the  wife  claims  under  a 
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ant^  So  where  a  woman,  before  marriage,  grants  a  term  for 
seventy-fiye  years,  to  a  trustee,  in  trust  for  her  use  during 
coverture;  the  husband  has  curt'esj.'  So,  where  lands  descend 
to  a  woman  subject  to  a  devise  to  executors  for  payment  of  debts, 
and  until  the  debts  are  paid;  although  the  executors  enter  and 
the  wife  dies  before  the  debts  are  paid,  the  husband  still  shall 
have  curtesy.  But,  at  common  law,  where  lands  come  to  a  woman 
subject  to  a  life  estate,  she  has  no  seisin,  and  therefore  there 
shall  be  no  curtcsy.(a)  Whether  there  shall  be  curtesy  in  the  rent 
reserved,  if  any,  seems  doubtful.  In  equity,  reversions  are  sub- 
ject to  cnrtesy.  Where  an  intervening  life  estate  is  merely 
eqmtable^  it  is  no  bar  to  curtesy.^ 

§  7  a.  The  same  principle  of  estoppel,  which  precludes  the 
tenant  in  an  action  for  dower  from  denying  the  seisin  of  the  bus* 
band,  {iftfra^  ch.  8,)  applies  to  tenant  by  the  curtesy.  Thus  a 
feme  sole  claimed  land  under  a  location  by  the  proprietors. 
Having  intermarried  with  A,  he  entered  under  the  location,  and 
after  her  death  retained  possession  as  tenant  by  the  curtesy. 
Her  heirs  conveyed  to  B,  who  brings  an  action  of  waste  against 
A.  Held,  A  was  estopped  to  allege  a  defective  location.  A 
party  may  also  be  estopped,  by  his  own  acts,  from  claiming  cur- 
tesy. Thus,  where  a  person  petitioned  a  commission,  under  the 
act  of  Congress  of  1803,  for  a  confirmation  of  a  British  grant, 
and  represented  himself  as  '*  the  only  surviving  heir  and  legal 
representative  "  of  the  grantee;  such  petitioner  was  estopped  from 
clsftning  as  tenant  by  the  curtesy.^ 

>  De  Gnf  v.  Richardson,  8  Atk.  459;  try  v.  Wagstaff,  8  Dev.  270;  Stoddard  ir. 

Carter  v.  WilliamB,  S  Ired.  Equ.  177.  Gibbs,  1   Samn.  268;  Taylor  v.  Gould, 

*  Lowry  v.  Steele,  4  Ohio,  171.  lO  Barb.  888;  Mackey  v.  Proctor,  12  B. 

'  1  Cmise,  108  (cites  Gaavara's  case,  8  Mon.  488 ;  Garter  v,  Williams,  8  Ired.  £q. 

Bep.  98  a);  Kobertaon  v.  Stevens,  1  Ired.  177;  Adair .«.  Lofct,  8  Hill,  182. 

Eq.  247;  McGorry  v.  King,  8  Iluinph.  *  Morgan  v.Larned,  lOMet.  60;  Mont- 

267;  Co. Lit.  29  a  &  n.  7;  Oxford  «.  Ben-  gomery  v.  Ives,  18  S.  &  M.  161. 
son,  86  N.  H.  895;  1  Cruise,  108-9;  Gen- 

(a)  Where  lands  are  conveyed  during  sy  of  the  reversion,  expectant  upon  an 

ooTerture  to  the  separate  use  of  the  wife  estate  in  dower,  cannot  maintain  tres- 

in  fee,  and  the  deed  reserves  a  life  estate  pass  de  bonis  for  trees  or  other  things 

to  the  grantor,  the  husband  does  not,  on  severed  and  removed  by  the  dowress;  the 

the  death  of  the  wife.  living  the  grantor,  property  belongs  to  the  owner  of  the  in- 

.beeome  tenant  bv  the  curtesy.   Planters'  heritanoe.    Mathews  v.  Bennett ,  20  N. 

Bank  v.  Davis.  31  Ala.  626.  H.  21. 

In  New  Hampshire^  a  tenant  by  curte- 
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§  8.  Another  requisite  to  curtesy,  is  the  birth  of  issue;  after 
which,  the  husband  is  called  tenant  by  the  curtesy  initiate.{a)  The 
issue  must  be  bom  alive.  It  was  formerly  held  that  the  only 
admissible  proof  of  this  fact  was  its  being  Iieard  to  cry;{b)  and 
that  this  proof  must  come  from  men,  not  from  women.  But 
other  evidence  has  been  held  sufficient,  even  as  early  as  the 
reign  of  Henry  8;  "for  peradventure  it  may  be  born  dumb."^ 
The  issue  must  also  be  born  during  the  mother's  life.  If  she 
die  in  childbirth,  and  the  child  be  taken  away  by  the  CcBsarean 
operation^  at  the  death  of  the  wife  the  husband  has  no  title,  the 
issue  not  being  bom,  but  the  estate  descends  to  the  child  in  the 
womb,  and  shall  not  afterwards  be  divested  from  it  in  favor  of 
the  husband.  Curtesy  ought  to  begin  by  the  birth  of  the  issue, 
and  be  consummated  by  the  death  of  the  wife.*  The  issue  must 
be  such  as  can  inherit  the  estate.  Therefore,  if  lands  are  given 
to  the  wife  and  the  heirs  male  of  her  body,  and  she  has  issue  a 
daughter  only,  the  husband  shall  not  have  curtesy.^  But  a  mere 
possibility  of  inheriting  is  sufficient.  Thus,  if  a  woman  has 
issue  by  a  first  husband,  and  afterwards  issue  by  a  second  hus- 
band, and  both  issue  are  dead;  inasmuch  as  the  latter  issue  might 
by  possibility  inherit,  the  second  husband  is  tenant  by  the  cur- 
tesy.* 

§  9.  The  last-named  requisite  is  of  course  intimately  connect- 
ed with  that  of  the  wife's  actual  seisin,  which  has  been  before 

'  Co.  Lit.  80  a.  67  a,  29  b  Sc  n,  6.  *  Co.  Lit.  29  b;  8  Rep,  86  a;  Marael- 

Brac.  438  a;  Paine's  case,  8  Rep.  84  b;  lis  v.  Tbalbimer,  2  Paige,  85. 

Dyer,  26  b;  Benl.  Rep.  26;  2  Bi.  Com.  '  Co.  Lit.  :^9  b;  8  Rep.  85  b. 

101.  ^8  Rep.  84  b;  Pres  on  Est.  516. 

(a)  Anciently,  tbis  gave  bira  a  rigbt  Obio  Rey.  Sts.  c.  88,- s.  17.  p.  504.    So 

to  do  homage  alone.    Co.  Lit.  80  a,  67  a.  in  Oregon.    Oreg.  Sts.  1855,  409.    And 

See  Mattocks  r.  Stearns.  0  Verm.  826;  Wisconsin.    Wis.  Rev.  Sts.  886.    And,  it 

Oldham  r.  Henderson,  5  Dana,  266.    In  is  said,  in  Pennsylvania.    4  Kent,  29  n. 
Massacbusetts,  tbe  birth  of  living  cbil-        (d)  This  is  one  of  many  instances  of 

dren.  after  the  conveyance  by  a  married  the*  extreme  Jealousy  exhibited  by  the 

woman  of  land  held  by  her  to  her  sole  ancient  law  to  guard  the  rights  of  the 

use,  under  statute   1845,  c.  208,  gives  heir.     See  8  Rep.   84.      Bracton  says, 

a  right  to  curtesy.     Comer  v.  Cham-  though  the  child  were  called,  baptized, 

berlain,  6  Allen,   166.    In  Mississippi,  and  buried  as  a  chri.«tian.  this  would  be 

under  St.  1846,  as  at  common  law,  the  insufficient  to  give  curtesy.   In  Scotland, 

husband  has  no  curtesy,  if  there  was  no  it  is  said,  the  old  rule  still  prevails.  Dyer 

issue      Ryan  v.  Freeman,  86  Miss.  176.  26,  b,  n,  2. 
In  Ohio,  birth  of  issue  is  not  necessary. 
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considered;  because,  unless  actually  seised,  her  issue  cannot 
inherit  the  estate  from  her.^ 

§  10.  The  last  requisite,  is  the  death  of  the  toife^  by  which  the 
husband's  estate  becomes  consummat6.^(a) 

§  11.  By  the  English  law,  an  alien  cannot  be  tenant  by  the 
cartesy,  because  this  is  an  estate  created  by  act  of  law^  and  the 
law  never  casts  an  estate  upon  a  person,  which  is  liable  to  be 
immediately  divested.  It  will  be  seen  hereafter,  (see  Dower^ 
Alien,)  that  in  many  of  the  States  the  conunon  law  rule  upon 
ibis  subject  has  been  abolished,  and,  in  some  of  them,  where  it 
still  for  the  most  part  remains  unchanged,  a  special  exception 
has  been  made  in  favor  of  dower.  The  particular  case  of  tenant 
by  the  curtesy  seems  to  have  been  generally,  if  not  wholly, 
omitted  in  the  statutory  provisions.(d) 

\  12.  It  has  already  been  stated,  generally,  in  what  lands  a 
husband  shall  have  curtesy.  A  few  particular  illustrations  will 
here  be  added. 

§  13.  Both  conditional  fees  and  estate  tail  are  subject  to  cur- 
tesy,  even  notwithstanding  an  express  proviso  or  condition  to 
the  contrary.  And,  in  both  cases,  though  the  estate  of  the  wife 
comes  to  an  end  by  her  own  death,  and  that  of  her  issue,  the 
husband  shall  still  have  his  curtesy  as  against  the  reversioner  or 
remainder-man.  This  rule  proceeds  upon  the  grounds,  that  the 
incident  of  curtesy  is  a  privilege  impliedly  annexed  to  the  cre- 
ation of  the  estate,  and  not  derived  merely  from  the  interest  of 
the  wife;  and  that  by  the  birth  of  issue  the  husband  gains  an 
initiate  title,  which  cannot  afterwards  be  divested  by  act  of  God.^ 

'  Co.  Lit.  40  a;  1  Cruise,  110.  84;)  Go.  Lit.  80  a;  See  FaiDO  v,  Paine, 

•  1  Cruise,  110.  11  B.  Men.  188 

'  1  Crnise,  112;  (Paine's  case,  8  Rep. 

(c)  Set  Prtsumption  of  Death,  c  4.  after  hor  death,  he  is  not  entitled  to  cur- 

(ft)  In  England^  if  an  alien  be  made  a  tesy.    Foss  v.  Crisp,  20  Pick.  121.    In 

denizen  J  and  afterwards  have  issue,  he  Pennsylvania,  an  alien  can  gain  no  title 

may  be  tenant  by  the  curtesy  in  respect  to  real  estate  as  tenant  by  the  curtesy 

ofsnch  issue;  though  he  would  not  be  initiate.    Reese  v.  Waters,  4  W.  &  Serg 

entitled  on  account  of  previous  issue.  In  145.  Where  there  were  several  plaintiffs 

Mtasachtisetts.  if  an   alien  makes  the  in  ejectment,  one  of  whom  was  a  married 

prelimiaary  declaration  of  his  intention  woman,  and  her  husband  an  alien;  held, 

to  be  naturalized  before  the  death  of  his  the  action  would  lie.    Doe  v.  RogerSj  1 

wife,  and  completes   his  naturalization  Carr.  &  E.  890. 
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Thus  in  cade  of  devise  to  a  woman  in  fee.  with  a  devise  over,  if 
she  die  under  age,  without  issue,  the  woman  marries,  has  issue 
which  dies,  and  dies  herself,  under  age.  This  is  a  contingent 
limitation,  not  a  conditional  limitation,  and  the  husband  shall 
have  curtesy.*  As  a  general  rule,  however,  ce^^an^e  Hatuprimi' 
tivoy  cessat  derivativua;  and  the  case  above  mentioned  is  to  be 
regarded  as  an  exception  from  this  principle.  With  regard  to 
curtesy  as  well  as  dower,  if  the  primitive  estate  terminates  by 
force  of  a  conditiany  instead  of  a  limitation^  the  derivative  inte^ 
rest  is  also  defeated.  The  distinction  is,  that  by  a  condition 
the  old  paramount  title  is  re-assumed;  while  a  limitation  merely 
shifts  the  estate  from  one  person  to  another.'  In  other  words, 
where  the  fee  in  its  original  creation  is  only  to  continue  to  a 
certain  period,  the  husband  or  wife  shall  have  curtesy  or  dower 
after  the  expiration  of  such  period;  but  where  the  estate  is  first 
given  in  fee  or  in  tail,  and  by  subsequent  words  made  deter- 
minable upon  a  certain  event,  if  that  event  happen,  the  curtesy 
or  dower  ceases.^a) 

§  14.  In  general,  curtesy  is  allowed  only  in  a  legal  estate.  But, 
in  equity,  there  shall  be  curtesy  in  money  directed  or  agreed  to 
be  laid   out  in  land.(d)     So,  at   law,  where  the  land  of  one 

'  Backworth  v.  Tharkell,  3  B.  &  P.  652.  sion  at  the  time  it  was  decided."    8  B.  & 

n.  a.*    See  Moody  r.  King,  2  Bing.  447*.  P.  653. 

*  4  Kent,  82-^,  and  n. 

♦It  is  said  by  Lord  Alvanley,  "this  *  Co,  Lit.  241,  a.  n.  170;  Doer.  Hut- 

caae  occasioned  some  noise  in  the  profes-  ton,  3  B.  &  P.  654. 

(a)  See  FoUett  v.  Tyrer,  14  Sim.  125.  on  him  for  life  as  tenant  by  the  curtesy. 

In  Vermont,  sect.  74  of  the  act  of  No-  or  the  interest  paid  to  him  for  life.   Held, 

vember  15, 1821,  was  by  implication  re-  inasmuch  as  A  would  have  been  tenant 

pealed  by  the  act  of  October  31,  1828,  in  tail  of  the  land,  the  plaintiff,  as  tenant 

and,  after  the  passage  of  the  latter  act,  a  by  the  curtesy,  should  have  the  interest 

husband  did  not  become  tenant  by  the  for  life.  Sweetapplev.Bindon,2yer,.536. 

curtesy  of  the  land  of  his  deceased  wife,  In  Pennsylvania,  dower  and  curtesy 

held  by  her  in  fee  tail.    Giddings  v.  Cox,  are  incident  to  both  legal  and  equitable 

81  Yt.  607.  estates.    Thus,  where  a  testator  devisjed 

(6)  Devise  of  £800  to  the  testator's  lands,  in  trust  for  his  daughter  A  and 

daughter  A,  to  be  laid  out  by  the  execu-  her  heirs,  to  be  held  for  her  separate  use, 

triz  in  land,  to  be  settled  to  the  use  of  free  from  the  control  of  any  future  hus- 

Aand  her  children.    If  she  died  without  band,  and  without  the  power  of  aliena- 

issue,  the  lands  to  be  equally  divided  De-  tion,  or  of  anticipation  *of  the  income 

tween  her   brothers  and  sisters.      The  thereof;  and  A  married  and  died:  it  was 

money  not  having  been  applied  as  di-  held,  that  the  surviving  husband  was  en- 

rected)  the  plaintiff,  being  the  husband  titled  to  curtesy.    Dubs  o.  Dubs,  81  Penn. 

of  A,  brings  a  bill  in  equity,  praying  that  142. 
the  land  might  be  purchased  and  settled 
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deceased  is  sold  for  payment  of  debts,  the  husband  of  a  devisee, 
who  takes  subject  to  such  sale,  shall  have  curtesy  in  the  pro* 
ceeds.  Thus  a  testator,  whose  personal  estate  was  insufficient  for 
payment  of  debts,  devised  the  residue  of  his  estate  after  such 
payment  to  his  daughters;  if  the  residue  exceeded  $1,000  in  value 
to  each,  the  overplus  to  be  divided,  &c.  The  estate,  consisting 
of  wild  land,  was  sold  and  bought  by  the  executor.  The  sale 
was  declared  voidable  in  the  probate  court  after  the  death  of  a 
married  daughter,  but  her  heirs  afterwards  elected  to  affirm  it. 
Held,  the  husband  of  such  daughter,  on  releasing  his  title  to 
the  land,  should  have  a  share  of  the  proceeds,  being  the  inter- 
est abeady  accrued,  with  the  present  value  of  what  would  accrue 
daring  his  life.^(a)  But  there  is  no  tenancy  by  the  curtesy,  in  an 
estate  held  in  trust  for  the  benefit  of  a  married  woman,  as  if  she 
were  tk/eme  sole^  and  so  that  the  same  shall  not  be  in  the  power, 
or  subject  to  the  debt,  contract,  or  engagements  of  her  husband, 
with  the  remainder  to  her  heirs  or  appointees.'  So  a  husband, 
who  has  conveyed  land  to  another  in  trust  for  his  wife,  is  not 
entitled,  on  her  death,  to  a  tenancy  by  the  curtesy  in  the  trust 
estate.^ 

§  15.  Only  estates  of  inheritance  are  subject  to  curtesy,  which 
18  indeed  merely  a  continuance  of  the  inheritance.  It  is  said  to 
come  out  of  the  inheritance  and  not  out  of  the  freehold,  and 
cannot  exist  unless,  at  the  very  moment  when  the  husband  takes, 
the  inheritance  descends  upon  the  children,  if  living;  nor  where 
the  estate  is  to  be  determined  by  express  limitation  or  condition 
upon  the  wife's  death.^(i)  If  the  issue  take  as  purchasers,  the 
husband  shall  not  have  curtesy, — as  where  there  was  a  devise 

'  Honghtonv.  Hapgood,  13  Pick.  154.  Boothby  v.  Vernon,  9  Mod.  161;  Sim- 

*  Stokes  9.  McKibbin,  1  Harris,  267.  mons  v.  Oooding,  6  Ired.  Eq.  882;  Jan- 
.'  Rigler  v.  Clond,  2  Harris,  861.  ney  v.  Sprigg,  7  Gill,  197. 

*  Snmner  v.  Partridge,  2  Atk.  47; 

(a)  If  the  wife's  lands  be  sold  in  parti-  male,,  then  to  such  issue  and  his  heirs 

ttoB  after  her  death,  the  husband,  as  male  forever.    A  married,  had  issue,  and 

tenast  by  the  curtesy ,  shall  have  the  use  died  living  her  husband.    Held,  as  A 

of  the  proceeds  for  life,  upon  giving  se-  never  had  an  inheritance,  the  husband 

cority  for  re-payment  at  his  death.  Clap-  could  not  have  curtesy,  and  this  was 

perr.  Livergood,  5  Watts,  lis.  manifestly  the  intent  of  the  testator. 

(6)  Devise  to  A  and  her  assigns  for  life.  Boothby  v,  Vernon,  9  Mod.  147. 
If  ibe  shoald  marry  ^  and  die  leaving  issue 
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to  the  wife  and  her  heirs;  but,  if  she  died  leaving  issue,  then  to 
such  issue  and  their  heirs.  So,  in  case  of  a  trust  for  the  wife 
during  her  life,  then  to  her  children;  the  husband  takes  nothing.^ 
So  there  was  a  devise  to  A  and  her  heirs.  If  she  died  before 
her  husband,  he  to  have  £20  a  year  for  life;  the  remainder  to  go 
to  the  children.  A  having  died  before  her  husband,  held,  he 
should  not  have  curtesy. "(a)  Nor  shall  there  be  curtesy  where 
the  issue  take  as  purchasers,  though  the  ultimate  remainder  or 
reversion  in  fee  is  in  the  wife.  Thus,  in  Boothby  v,  Vernon, 
{mtpra,  s.  15,)  the  wife  was  heir  to  the  testator,  and  therefore 
seised  of  the  reversion  in  fee. 

§  16.  The  question  is  not  known  to  have  been  ever  directly 
raised,  whether  a  husband  shall  have  curtesy  in  toild  lands. 
Frokn  what  has  been  said  (supruj  s.  6)  as  to  seisin,  there  would 
seem  so  be  no  doubt  upon  the  point.  In  one  case  in  Massachu- 
setts,^ curtesy  was  allowed  in  such  lands,  though  no  question 
was  made  upon  the  subject.  On  principle,  the  same  considera- 
tions would  seem  applicable  to  curtesy  and  dower.  It  will  be 
seen  that  a  husband,  not  tenant  by  the  curtesy  initiate  has  no 
right  to  clear  wild  lands  of  the  wife  during  her  life.(6), 

§  17.  Curtesy  being  an  estate  vested  immediately  by  law  in 
the  husband  upon  the  wife's  death,  and  he  having  had  an  initiate 
title  during  her  life;  no  entry  is  necessary  to  complete  his  own- 
ership. When  once  vested,  the  estate  becomes  liable  for  his 
debts,  and  cannot  be  divested  by  his  disclaimer.  It  may  be 
taken  on  execution,  and  a  voluntary  settlement  of  it  upon  a  wife 
will  be  void  against  creditors.* 

^  Barkerv.  Barker,  2  Sim.  249;  Green        *  Stcadraan  v.  Palling,  8  Atk,  423; 

V.  Otter,  8  B.  Hoar.  105.  Watson  v,  Watson,  18  Conn.  88;  Van- 

*  Sumner  v.  P«rtridge.  2  Atk.  47.  dnzer  v.  Vandozer,  6  Paige,  866;  Wickea 

*  Honghton  v,  Hapgobd,  13  Pick.  154.  v.  Clarke,  8, 161. 


(a)  A  woman,  tenant  in  tail,  conveys  fered  with  the  estate  of  the  issne  in  tail, 

hy  lease  and  release  to  trustees,  for  the .  or  as  tenant  by  the  curtesy,  because  up- 

use  of  herself  till  marriage,  remainder  on  the  marriage  he  took  an  estate  for  the 

to  her  intended  husband  for  life,  remain-  life  of  the  wife,  and  she  had  no  inberit- 

der  to  herself  fur    life,    remainder   to  ance  in  possession.    Doe  v.  Rivers,  7   T. 

the  issue  in  tail.    Held,  the  husband  B.  276.     See  8  Gray,  890. 
could  not  claim  after  her  death,  either        (6)  Infra,  ch.  7,  sec.  2;  Babb  v.  Per- 

under  the  settlement, 'bei^anse  this  inter-  ley,  1  Greenl.  6. 
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§  18.  It  will  be  seen  hereafter,  (chap.  10,)  that  a  woman  may 
be  barred  of  dower  by  other  provisions  for  her  benefit.  But,  it 
seems,  no  such  principle  is  adopted  in  regard  to  curtesy,  (a) 

^  19.  At  common  law,  a  husband  docs  not  lose  his  curtesy  by 
leaving  his  wife  and  living  in  adultery  with  another  woman.* 
St.  Westm.  2,  c.  34,  provides  a  forfeiture  only  in  case  of  dower. 
Nor  does  he  lose  curtesy  by  a  divorse  for  adultery,  which  is 
only  a  mensa^  &c.  A  divorce  a  vinculo,  granted  upon  the  ground 
that  the  marriage  was  void,  of  course  destroys  the  right  of  cur- 
tesy.{b)  But  the  general  rule  of  law  upoii  this  subject  will  be 
controlled  by  any  special  contract  inconsistent  therewith.  Thus 
an  indenture  was  made  between  A,  B,  his  wife,  and  a  trustee, 

■ 

>  Ind.  Rev.  L.  211 1  Md.  L.  580. 

(a)Seei>o«»er— Divorce.     By  marriage  sylvania,  and  such  is  stated  to  be  the  law 

iirtides,  a  woman  granted  to  her  intended  in  Connecticut.    1  N.  G.  Rev.  St.  241; 

hasbaod^the  interest  of  her  money  and  Purd.  214;  1   Swift,  25.    See  Starr  v. 

the  rents  of  her  estate  in  fee-simple  for  Pease.  8  Conn.  541;  Wheeler  v,  Hotch- 

her  life,  to  maintain  the  house  and  edu-  kiss,  10  lb.  226. 

Cite  their  children  until  they  were  of  The  general  principle  above  stated  is 

age  or  married.      Held,  the    husband  undoubtedly  applicable  in  all  the  States, 

sbonld  have  curtesy,  as  if  no  such  arti-  independently  of  any  statutory  provision, 

cies  had  been  made,  it  being  a  mere  ex-  in  cases  where  a  divorce  is  decreed  for 

€cutory  contract  as  to  the  manner  in  causes  which  render  the  marriage  void  ab 

which  the  general  funds  should  be  applied,  initio.    But,  inasmuch  as  divorces  are 

uf  which  their  estates  consisted.    Sidney  granted  in  this  country  for  causes  arising 

t.  Sidney,  3  P.  Wms.  276 ;  Smoot  v.  Le-  after  marriage,  a  distinction  is  made  in  se- 

eatt,  1  Stew.  590;  Wells  v.  Thompson,  veral  states,  as  to  the  effect  upon  property, 

13  Ala.  793.  of  divorces  granted  for  causes  arising  after 

(6)  In  some  of  the  United  States,  the  marriage,  and  those  granted  for  causes 

prindple  above  stated  has  been  changed  arising   before  marriage,  which   render 

by  statnte.  the  marriage  void.    In  Maine  and  Rhode 

In  Indiana,  a  husband  loses  curtesy  by  Island,  if  the  divorce  is  granted  for  con- 

leaving  his  wife  and  living  in  adultery,  sanguinity,  affinity  or  impotence,  and  in 

But  a  reconciliation  restores  his  right  to  Rhode  Island  for  idiocy  or  lunacy,  all 

enrtesy.    In  Maryland,  curtesy  is  lost  by  the  wife's  real  estate  is  restored  to  her. 

ft  conviction  of  bigamy.    Ind.  Rev.  L.  So  if  granted  for  the  husband's  adultery , 

211;  Md.  L.  580.  or,  if  there  be  no  issue,  for  his  cruelty. 

In  treating  of  ctotrer,  and  the  circum-  desertion  or  neglect  to  support  ^er,  in 
stances  which  operate  as  a  bar  thereof,  Maine;  in  Rhode  Island,  for  his  gross 
»me  remarks  ^ill  be  made  upon  the  dis-  misbehavior.  On  the  other  hand,  in 
tmctions  between  the  £nglish  and  Ame-  case  of  divorde  for  her  cruelty,  in  Maine, 
rican  law  of  <2tvorc«  These  are  for  the  the  court  may  restore  her  lands;  while 
most  part  equally  applicable  to  curtesy,  upon  a  divorce  for  her  adultery,  or,  in 
The  general  principle  of  American  law  Rhode  Island,  her  cruelty,  desertion  or 
seems  to  be,  that,  where  a  marriage  is  misbehavior,  the  husaand  shall  have  cur- 
dissolved  by  divorce,  all  the  rights  of  the  tesy,  subject  in  Rhode  Island  to  an  al- 
respective  parties,  growing  out  of  such  lowance  by  the  court  to  the  wife.  1 
marriage,  come  to  an  end;  and,  of  course,  Smith  St.  427-8-9;  R.  I.  L.  869. 
that  the  husband  loses  his  right  to  cur-  In  New  York,  Illinois  and  Michigan,  if 
tesy.  Such  is  the  express  provision  of  the  divorce  la  for  the  husband's  adultery, 
the  statutes  in  North  Carolina  and  Penn-  the  wife's  lands  are  restored  to  her;  and 
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reciting  that  A  bad  before  marriage  agreed  that  B's  real  estate 
should  be  '*  satisfactorily  secured  to  her  sole  and  separate  use,"  and 
on  the  part  of  A  and  B  conveying  her  real  estate,  upon  the  trusts 
that  the  income  should  be  paid  her  duiing  coverture,  and,  if  she 
should  survive  A,  the  estate  re«conveyed  to  her;  but,  if  he  should 
survive  her,  the  income  to  be  paid  him  for  life,  and  at  his 
death  the  estate  conveyed  to  her  heirs.  A  and  B  were  subse- 
quently divorced  for  his  adultery,  which,  by  the  general  rule  of 
law,  would  have  restored  the  real  estate  to  her.  Held,  this  rule 
of  law  was  controlled  by  the  contract,  and  A,  iif  he  should  sur- 
vive B,  would  be  entitled  to  'the  income  for  his  life.^(a) 

'  Babcock  v.  Stnith,  22  Pick.  61. 


In  New  York,  lUinois  and  MassachnsettB,  a  divorce  a  vinetUo  has  the  same  effect 

if  for  her  adultery,  he  has  curtesy,  sub- .  upon  the  title  of  the  respectlye  parties 

ject  in  Massachusetts  to  an  allowance  to  to  the  wife's  lands,  as  a  dissolution  of 

tne  wife.    2  N.  T.  Rev.  St.  146;  Mass.  the  marriage  by  the  death  of  either, 

lb.  483.    (See  Gen  Sts.i  Kriger  v.  Day,  Barber  v.  Root,  10  Mass.  260;  ace.  Mat- 

2  Pick.  816;  XUin.  Rev.  L.  288;  Mich  L.  tocks  v.  Steams, 9  Yerm.  826.    By  Stot. 

140.  1789,  ch.  65,  sec.  6,  upon  divorce  a  men- 

In  New  Hampshire,  the  court  may  re-  ta.  for  cruelty  of  the  husband,  if  thero 

store  the  wife's  lands  upon  divorce.    In  were  no  issue  living  at  the  time,  the 

Vermont  they  are  restored  to  her  except  wife  was  restored  to  all  her  lands,  &c. 

hi  case  of  her  adultery,  when  the  bus-  And  this  provision  was  held  to  include 

band  holds  them  for  her  life,,  and  after-  all  lands  of  hers,  owned  before  or  ac- 

wards  has  curtesy.    N.  H.  L.  887;  Yerm.  quired  since  the  marriage,  though  alien - 

Rev.  St.  82&-6.  ated  by  the  husband;  unless  she  had 

In  Ohio,  it  is  said  the  husband  loses  done  something  to  divest  her  title .  Kriger 

his  curtesy  by  divorce  for  his  adultery,  v.  Day,  2  Pick.  816.    The  husband  can- 

and  also,  it  seems,  for  aggreision  on  the  not  convey  any  greater  interest  in  the 

part  of  the  wife;  though  in  the  latter  real  estate  of  his  wife  than  he  possesses, 

case  he  may  hold  the  land  during  her  And  where  his  right  to  such  estate  was 

life.    Walk.  Intr.  280,  828;  Swan.  29.  during  coverture,  it  is  teiminated  by  a 

In  Delaware,  in  case  of  aggression  by  divorce  a  vinculo f  granted  for  his  mis- 
the  husband,  her  real  estate  is  restored  conduct.  Howey  v.  Goings,  18  111.  95. 
to  her.  In  case  of  her  aggression,  it  (a)  The  heir  of  a  mother  cannot  reco- 
may  be,  in  the  discretion  of  the  court,  ver  against  one  who  entered  under  the 
In  Indiana  and  Alabama,  the  disposal  of  father,  while  the  latter  is  tenant  by  the 
property  is  at  the  discretion  of  the  court,  curtesy.  Grout  o.  Townsend,  2  Hill, 
But  neither  party  shall  be  obliged  to  554.  It  has  been  held  Iji  Kentucky,  that, 
part  mih  real  estate.  In  Missouri,  the  where  the  husband  is  tenant  by  the  car- 
guilty  party  loses  all  rights  acquired  tesy  initiate  at  the  time  of  a  divorce, 
under  the  marriage.  In  Arkansas,  if  and  thus  forfeits  his  titlb  to  the  wife's 
the  wife  obtain  a  divorce,  all  property  lands  during  her  life,  he  has  no  remain- 
which  came  to  her  husband  by  marriage  ing  right  which  the  law  will  notice,  al- 
goes  to  her  and  her  heirs.  Misso.  St.  though,  after  her  death,  his  right  might 
226;  Ark.  Rev.  St.  885;  Dela.  Rev.  Sts.  possibly  revive.  Oldham  v.  Henderson, 
288;  Ind.  Rev.  L.  214;  Alab.  L.  256.  5  Dana,  256. 

In  Wisconsin,  the  wife's  real  estate  is  Upon  the  termination  of  an  cntate  by 
restored  to  her  upon  divorce,  except  for  the  curtesy,  the  heir  may  bring  eject- 
adultery.    Rev  Sts.  896.  ment.    Foster  v.  Dugan,  8  Ohio,  87. 

In  Massachusetts  it  has  been  held,  that 


UFE  ESTATE  OF  HUSBAND,   ETC.  121 


CHAPTER  Vn. 


LIFE  ESTATE  OF  THE  HUSBAND  IN  LANDS  OF  THE  WIFE. 


1.  Description  of  estate.  i  b.  Contract  by  and  rights  of  the  hns- 

2.  Description  and  incidentfl.  band. 

3  n.  Statute  law  as  to  conveyancei  &c.  8.  Conveyances  by  husband  and  wife, 
4.  Liability  to  creditors.  and  statutory  law  relating  thereto. 

4  a.  Bents  and  profits.  14.  Separate  trust  estate  of  the  wife. 

§  1.  It  has  already  been  remarked^  that  by  marriage,  seisin, 
aod  the  birth  of  issue,  a  husband  beeomes,  during  the  life  of 
the  wife,  lenent  by  the  curtesy  initiate^  Intimately  connected 
with  snch  incipient  title,  is  the  estate  which  a  husband  has  in 
his  wife's  lands,  independently  of  the  birth  of  issue.  It  has 
been  I'emarked,  that  the  case  of  a  tenant  by  the  curtesy  may  be 
said  to  be  a  continuance  of  this  relation  in  that  appropriate 
manner.^ 

^  2.  Where  a  wife  has  an  inheritance  in  lands,  the  husband 
has  a  freehold  interest  jure  vxoHa^  or  the  husband  and  wife  are 
seised  in  her  right.(a)    The  husband's  interest  is  a  life  estate, 

>  Barber  «.  Boot,  10  Haas.  268.    See    Croft,  v.  Wilbar,  7  Allen,  248;  Turner 

«.  Nye,  7  Allen,  176. 

(s)  ''The  husband   by  marriage,  ac-  verture  he  is  not  tenant  by  the  curtesy; 

quires  no  right  in  the  inheritance  of  the  and  cannot  be,  unless  he  survive  her. 

wife;  he  is  only  entitled  to  the  possession  Weisinger  v.  Murphy,  2  Head,  674. 

aod  the  pernancy  of  the  profits  during  It  has  been  held,  that,  where  a  right  of 

coTcrtare.'*    Per  Wilde,  J.,  2  Pick.  519.  entry  arises  from  an  ouster  of  the  wife's 

Bat,  in  a  later  case,  the  same  judge  re-  title,  the  demise  may  be  laid  either  in  the 

marks,  that  they  are  seised  in,  ft€  in  her  husband's  name  alone,  or  in  their  Joint 

ritht.    Melvin  v.  Proprietors,  &c.   16  names.    Woodward  v.  Brown,  18  Pet.  1; 

m.  165.  Ingraham  v.  Baldwin,  12  Barb  9. 

By  marriage,  the  husband  derives  an  A  declaration  by  husband  and  wife, 

estate  of  freehold  in  the  real  estate  of  that  they  are  ''well   seised   and  pos- 

tbe  wife.    He  is  jointly  seised  with  his  scssed."  is  sufficient.    Kelsey  v.  Hanmer, 

wife,  add  during  the  existence  of  the  co«  18  Conn.  811. 
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being  of  indeterminate  duration.  It  is  a  title  to  the  rents  and 
profits  during  coverture,  which,  according  to  Lord  Coke,  he 
shall  receive  as  "governor  of  the  family."  The  estate  remains 
entire  to  the  wife  or  her  heirs,  upon  dissolution  of  the  marriage. 
Upon  the  wife's  death,  the  husband  becomes  a  tenant  at  suffer- 
ance. Like  other  tenants  for  life,  he  is  entitled  to  emblements. 
He  has  no  right  to  commit  waste;  which,  although  the  wife  can 
maintain  no  action  at  law  against  him,  yet  a  court  of  chancery 
will  undoubtedly  restrain  by  injunction.  So,  also,  the  wife  may 
bring  a  bill  in  equity  by  her  next  friend,  to  protect  her  property 
or  secure  a  support  from  it.  If  the  husband  and  wife  join  in  a 
bill  to  recover  her  property,  he  may  release  the  suit.  But  the 
wife  may  institute  a, new  one,  by  her  next  friend,  against  the 
husband  and  the  former  defendant  jointly.^(a) 

§  3.  The  husband's  interest  is  assignable,  and  subject  to  be 
taken  on  execution. (ft)    The  land  is  liable  to  the  wife's  debts; 

'  Polyblank  v.  Hawkins,  Doug.  829;  son  v.  Cairns,  20  John.  801;  Dewall  v. 
Go.  Lit.  351  a;  2  Kent,  110;  Barber  v.  Covenhoven,  5  Paige,  581;  Jackson  v. 
Root.  10  Mass.  260;  Co.  Lit.  851;  Jack-    Leed,  19  Wend.  339. 

Upon  a  mortgage  to  hnsbandand  wife,  v.  Walsh,  15  Mis.  519;  Miss.  Sts.  1846, 

the  consideration  moving  from  him,  and  152. 

the  condition  being  to  support  them  and  (a)  The  proceeds  of  the  sale  of  a 
the  survivor  of  them  for  life,  the  hus-  wife's  real  estate  cannot  properly  be 
band  may  sue  alone.  Blake  v.  Freeman,  paid  over,  to  either  her  guardian  or  hus- 
1  Shepl.  130.  But,  in  general,  they  must  band,  without  leave  of  court.  Daniel  v. 
join  in  a  suit  for  her  land.  Bratton  v.  Daniel,  2  Rich.  £q.  115. 
Mitchell,  7  Watts,  113;  Atkinson  v.  Bit-  (6)  In  North  Carolina,  a  statute  pro- 
tenhouse,  5  Barr,  103;  a  disseisin  of  the  vides,  that  the  husband  cannot  sell  or 
Inheritance  of  the  wife  being  a  disseisin  lease  the  wife's  lands,  without  her  con- 
of  the  entire  joint  estate.  Guion  v.  An-  sent,  expressed  upon  private  examina- 
derson,  8  Humph.  298.  If  the  joint  tion,  as  in  case  of  conveyances  in  which 
right  of  husband  and  wife  is  barred  by  she  joins.  Also,  that  the  land  shall  not 
the  statute  of  limitations,  the  husband's  be  taken  on  execution  against  him.  N.C. 
interest  is  extinguished.  And  if  he  sur-  Sts.  1848-9,  90.  Similar  acts  have  been 
yive  his  wife,  he  has  no  right  to,  or  inte-  passed  in  Virginia,  Kentucky,  Missis- 
rest  in,  her  real  estate,  as  tenant  by  the  sippi,  Georgia,  Vermont,  Pennsylvania 
curtesy.  Weisinger  ©.  Murphy,  2  Head,  and  Maryland.  Verm.  Sts.  1847,  26; 
674.  1850,  13;  Virg.  Sts.  1853,  328;  Ky.  Sts. 

A  wife  acquires  a  title  by  adverse  oc-  1846,  48;  Ga.  Sts.  1849-50,  63;  Penns. 

cupation  for  more  than  twenty  years.  Sts.  1850,  No.  842,  s.  20;  Md.  Sts.  1853, 

Steel  V.  Johnson,  4  Allen,  425.  323;  Miss.  Sts.  1846,  152. 

The  rents  and  profits  of  real  estate,  The  levy  of  an  execution  against  a 

held  in  actual  possession  by  a  co-parce-  husband  upon  his  wife's  land,  during  his 

ner  with  the  wife,  belong  absolutely  to  life,  passes  his  interest,  though  the  re- 

the    husband  ;    and    he    may  maintain  turn  does  not  state  whether  he  is  enti- 

an  action  for  them  without  joining  the  tied  to  curtesy.    Litchfield  v.  Cud  worth, 

wife.    Dold  r.  Geiger,  2  Gratt.  98.     See  15  Pick.  23. 

Jones  V.  Sherrard,  2  Dev.  &  B.  184;  De-  So  an  extent  upon  all  his  interest, 

jarnatte  v.  Allen,  5  Gratt.  499;  Riddick  &c.,  in  her  land,  passes  all  his  interest 
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the  profits,  to  those  of  the  husband.  With  reference  to  the 
right  of  assignment,  if  he  is  tenant  by  the  curtesy,  or  after  the 
birth  of  issue,  he  may  transfer  the  estate  for  his  own  life;  other- 
wise, only  for  the  joint  lives  of  himself  and  the  wife.  It  is  said  that 
he  may  even  convey  the  entire  inheritance;  that  is,  so  as  to  vest 
in  the  purchaser  a  wrongful  fee,  liable  to  bo  defeated  by  the 
eatiy  or  action  of  the  wife  after  his  death.  ^  Where  the'  wife 
was  a  tenant  in  common,  and  the  husband  and  the  other  tenant 


'  See  Larcom  v.  Cheeyer.  16  Pick,  260;  berry,  2  Rand.  120;  1  Prest.  Abstr.  884, 

2KeDt,  112;  Eldridge v.  Preble.  84 Maine,  486, 486;  Oldham  v.  Henderson,  6  Dana, 

148;  Coffin  «.  Morrill,  lb.  852:  M'Claim  266. 
V.  Gregg,  2  Marsh.  457 ;  Evans  v.  Kings- 

however  acquired,    though   the  return  cut,  during  the  life  of  her  or  her  issue, 

doei  not  describe  the  land  as  held  in  her  Conn.  St.  1846,  86.  Such  interest  passes 

right.  lb.  In  Massachusietts,  a  husband's  to  the  sheriff  under  insolvency  proceed- 

interest  in  land  of  the  wife  may  be  levied  ings ;  and  a  purchaser  from  the  sheriff 

on,  either  by  taking  the  rentfl  and  profits  becomes  a  tenant  for  life,  liable  to  an  ac- 

for  a  certain  time,  or  the  whole  estate,  tion  of  waste  by  the  husband  and  wife. 

St  an  appraisal  founded  on  the  probable  Dejarnatte  v.  Allen,  2  Gratt.  499. 

dnratioQ  of  his  life.    lb.    But.  where  the  Where  a  husband  has  possession  of 

amoant  of  the  esecution  is  less  than  the  his  wife's  real  estate,  equity  will  not  en- 

valae  of  the  estate,  it  seems,  the  former  join  the  sale  of  his  life  estate,  for  the 

mode  of  levy  is  the  proper,  if  not  the  payment  of  meritorious  judgments  against 

ooiy  legal  one.     lb.  him;  nor  make  a  provision  for  her  there- 

An  execution  was  extended  upon  land  from.  Mitchell  v.  Sevier,  9  Humph.  146. 

held  by  the  debtor  in  right  of  his  wife,  Where  a  debtor  had  a  fee-simple  in  an 

as  upon  an  estate  in  fee-simple,  but  no  undivided  half  of  certain  premises,  and 

cotry  was  made,  and  husband  and  wife  curtesy  in  the  remainder,  and  the  crcd- 

eontinued  to  occupy  till  she  died,  leaving  iter  levied  upon  a  portion  of  the  premi- 

Do  children.    Held,  the  proceeding  was  ses  by  metes  and  bounds,  treating  it  as 

00  disseisin  of  her,  and  her  heirs  might  an  estate  by  the  curtesy;  held,  the  levy 

maintain  a  writ  of  entry,  declaring  upon  was  void,  and  passed  no  title,  as  against 

their  own  seisin,  without  an  actnal  entry,  a  creditor  of  the  same  debtor,  who  ac- 

Larcom  v.  Cheever,  16  Pick.  260.  quired  title  to  the  land  by  a  subsequent 

The  husband  having  erected  buildings  valid  levy.    Uowe  v.  Blaiidcn,  21  Verm, 

during  the  wife's  life;  held,  neither  he,  816. 

after  her  death,  nor  the  creditor,  could  Where  property  is  conveyed  absolutely 

make  a  claim  for  bettermentif  as  against  to  a  married  woman,  by  a  stranger,  the 

the  heirs.  lb.  statute    of  frauds   has  no  Application, 

As  to  the  levy  of  an  execution  against  in  a  contest  betwi.H>n  the  wife  and  the 

the  husband  upon  a  crop  on  land  which  creditors  of  the  liusband;  it  is  therefore 

is  the  wife's  separate  property,  see  Mc-  unimportant,  wlietlicr  the  instrument  is, 

Intyre  t>.  Knowlton,  6  Allen,  666.     See  or  is  not,  recorded.    Newman  v.  James, 

also  Mattocks  r.  Stearns.  9  Verm.  826;  12  Ala.  29 

Canby  9.  Porter,  12  Ohio,79;  McGomike  In  Tennessee,  where  a  husband  be- 
«.  Sawyer,  12  N.  H.  897.  Where  an  exe-  came  a  debtor  to  his  wife  by  the  use  of 
cntion  against  a  tenant  by  the  curtesy  an  estate  held  in  trust  for  her,  and  after- 
initiate  is  extended  upon  his  land,  as  if  wards,  with  his  own  means,  purchased 
he  owned  the  fee,  the  creditor  acquires  an  estate  for  her  inpayment  of  the  debt; 
a  freehold  for  the  life  of  the  debtor.  Me-  it  was  held,  that  her  equity  was  superior 
chanics,  kc.  r.  Williams,  17  Pick.  488.  to  that  of  his  creditors  Wilkinson  v. 
In  Maryland,  the  husband's  interest  is  Wilkinson,  1  Head,  806.  So  of  im- 
not  liable  to  his  creditors,  living  the  wife,  provements  made  on  her  land  by  him  for 
Xd.  St.  1841-2,  ch.  161.    In  Connect!-  the  same  purpose.    lb. 
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made  partition,  it  was  held,  that  the  husband's  release  destroyed 
her  tenancy  in  common,  at  least  during  the  husband's  life>  But 
the  law  will  not  permit  a  husband  to  hold,  or  to  put  in  the  posses- 
sion of  another,  to  be  held  adversely,  any  property  placed  in 
his  possession  belonging  to  his  wife,  during  her  coverture;^  and 
possession  of  the  lands  of  a  wifcj  under  authority  of  her  hus- 
band,'is  not  adverse  to  the  right  of  a  wife,  but  consistent  with 
it%a) 

§  4.  An  assignee  of  the  husband's  estate,  by  levy  of  an  exe- 
cution, is  liable  to  an  action  of  trespass  by  husband  and  wife  for 
waste.  The  husband's  ability  to  commit  waste  without  subject- 
ing himself  to  an  action,  is  a  mere  power,  or  exemption  from 
suit,  resulting  from  the  conjugal  relation;  not  a  Hght,  nor  trans- 
ferable. The  effect  of  a  levy  on  the  husband's  interest,  is  the 
same  as  that  of  a  conveyance  by  him,  which  would  pass  the  free- 
hold, leaving  the  reversion  in  fee  in  the  wife.  The  husband's 
joining  in  the  suit  is  merely  made  necessary  by  the  general  rule 
of  pleading.* 

§  4  a.  The  rents  and  profits  of  the  wife's  lands  belong  abso- 
lutely to  the  husband,  and,  upon  his  death,  do  not  pass  to  the 

'  Trask  v,  Patterson,  29  Maine,  499.  *  YanarsdaU  v.  Fanntleroy;,  7  B.  Hod. 

'  Meraman  v.  Caldwell.  8  B.  Mon.  82.    401. 

*  Babbv.  Perley,  1  Greenl.  6. 

(a)  In  Kentucky  and  Wisconsin,  it  is  owner  of  tbe  estate,  notwithstanding  any 

provided,  that  a  wife,  after  the  hnsband's  feoffment,  fine,  &c.,  by  the  husband.    M . 

death,  may  enter  and  sue  for  her  lauds  J.  Key.  C  263. 

lost  by  his  default.    Also,  that,  in  case        In  Connecticut,  the  husband's  sepa- 

of  suit  against  them,  which  the  husband  rate  conveyance  of  the  wife's  inheritance 

will  not  defend,  she  may  make  defence  is  tpco /ocVo  void.    In  Ohio  and  South 

at  any  time  before  judgment,  and  that  Carolina,  it  will  pass  bis  estate,  and,  in 

no  conveyance  or  other  act  of  the  hus-  Ohio,  may,  as  an  afpreementy  bind  him  to 

band  shall  affect  the  title  of  her  or  her  procure  her  conveyance,  or  make  com- 

heirs,  or  others  having  title  by  her  death,  pensation.  The  statute  of  limitation  does 

In  Kentucky  and  Virginia,  if  her  land  is  not  run  against  the  wife  till  the  husband's 

lost  by  a  judgment  against  him  by  de-  death.      Anth.  Shep.   160;    Brown  v. 

fault,  she  may,  in  a  suit  against  the  ten-  Spand,  4  Con.  S.  C.   12;  Newcomb  v. 

ant,  put  him  to  proof  of  his  title.    1  Ky.  Smith,  Wright,  208;  Reynolds  v.  Clark, 

Rev.  L.  581-2;   1  Virg.  Rev.  C.  171;  lb.  656;  Williams  r.  Pope,  lb.  406. 
Wis.  Rev.  Sts.  584.  It  seems,  at  common  law.  alienation, 

In  Alabama,  a  married  woman  may  by  the  husband,  of  the  wife's  land,  was 

convey  her  lands,  by  a  deed  in  which  the  a  discontinuance »     But   this   rule  was 

husband  joins,  attested  by  two  witnesses,  changed  by  St.  Hen.  8,  ch.   28.     (See 

She  may  also  devise  them.    Ala.  Code,  Detheridgei}.Woodi'uff,8Mon.  245.)  Thin 

1852,  ss.  1982-84-89.  statute  is  part  of  the  common  law  of 

In  New  Jersey,  a  statute  provides  for  Massachusetts.    Bruce  «.  Wood,  1  Met. 

an  entry  by  tbe  w^ife,  her  heirs,  or  other  542. 
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wife.  On  the  other  hand,  no  contract  of  his  binds  her,  if  she 
sonriye  him.  Thus  a  purchaser  from  him  of  trees  on  the  land 
cannot  cut  them  after  his  death.^(a) 

^  5.  A  judgment  creditor  has  no  lien  upon  the  wife's  real 
estate  for  money  laid  out  on  it  in  repairs  by  the  husband.^  So 
the  estate  held  in  trust  for  a  married  woman,  or  the  interest  and 
income  thereof,  cannot  be  charged  with  an  order,  drawn  by  her 
husband,  for  repairs  done  upon  other  real  estate  of  the  wife,  not 
inchided  in  the  trust  deed.^ 

§  6.  When  lands  of  the  wife  have  been  sold  by  an  agent,  the 
money  receiyed  therefor,  in  his  hands,  belongs  to  the  husband, 
and,  after  his  death,  may  be  received  by  his  administrator.  The 
widow  cannot  recover  such  money  from  the  agent,  either  in  law 
or  equity.* 

§  7.  A  husband,  after  the  death  of  his  wife,  may  maintain  an 
action  to  recover  for  use  and  occupation  of  the  wife's  real  estate, 
by  the  permission  of  the  plaintiff  and  his  wife  during  coverture.^ 

§8.  It  will  be  seen  hereafter,  that  the  deed  of  a  married 
woman  is  in  general  void,  even  though  made  for  a  full  considera- 
t]<Hi.  So  although  the  husband  deserted  without  providing  for  her 
support,  and  the  proceeds  of  the  sale  were  necessary  to  and  used 
for  the  maintenance  of  herself  and  family.  But,  by  statute  3  & 
4  Wm.  4,  ch.  74,  a  wife  may  convey,  with  the  husband's  consent, 
and  with  a  private  acknowledgment;  and  it  is  the  settled  rule 
in  all  the  States,  founded  in  most  of  them  upon  express  statutes, 
that  the  joint  deed  of  husband  and  wife. will  pass  the  whole 
estate  of  both.  Unless  the  husband  join,  the  deed  is  void.  Parol 
evidence  of  his  assent  is  inadmissible.®(a)     In  some  of  the  States, 

*  Clapp  V.  StoughtoD,  10  Pick.  4G3;    lor,  8  Harr.  Dig.  (Suppl.)  716;  Trimmfir 
Plow.  219.  V.  Heagg,  4,  484;   Scott  v.  Purcell,  7 

'  1  Harr.  666.  Blackf.  66.     See  Ward  v,  Amory,  Our- 

'  L'Amoareux  v.  Van  Rensselaer,   1  tis,  419;  Ky.  Sts.4i846,  48;  Martin  v. 

Barb.  Ch.  34.  Martin,  1   Comst.  473;  Calhoun  v.  Cal- 

*  Crosby  V.  Otis,  82  Maine,  266.  houn,  2  Strobh.  £q.   236;   Richards  v 

*  Jones  V.  Patterson,  11  Barb.  672.  McClelland,  6  Cas.  386 

*  Watts  V.  Wadolle,  1  MX.  208;  Tay- 

(a)  A  feme  covert  was  entitled  to  real  was  completed,  the  wife  died,  having 

estate  for  her  separate  use,  and  her  hns-  devised  the  estate  to  her  husband.   Held, 

band  entered  into  a  contract  for  the  sale  on  a  claim  filed  by  the  husband  surviv- 

of  the  property.     Before  the  contract  ing  to  enforce  the  contract,  thai  a  decree 


126  AMERICAN  LAW  OF  HEAL  FBOPEETT. 

where  such  conveyance  is  authorized  by  express  statutes,  it 
seems  that,  prior  to  the  enactment  of  such  statutes,  the  practice 
had  become  a  common  one.  But  the  court  in  South  Carolina 
said,  they  would  not  sustain  a  vulgar  eiror  in  direct  opposition 
to  the  law  of  the  land.^  In  that  State,  however,  an  act  was 
passed  to  give  effect  to  prior  deeds  of  this  nature.(a) 

§  9.  It  has  been  sometimes  held,  that  the  wife's  conveyance  may 
be  effectual,  although  some  statutory  requisitions  merely  formal 
are  not  complied  with.  Thus  an  acknowledgment  that  the  wife 
executed  the  deed,  without  "fear,  threat  or  compulsion  of  her 
husband,"  but  not  saying  "  freely;"  there  being  no  evidence  of 
force  or  compulsion,  was  held  sufficient.^    But  substantial  devia- 

'  4  Con.  S.  G.  15;  Bool  v.  Mix,  17       '  Meriam  9.  Harsen.  2  Edw.  Gh.70. 
WeDd.  119;  Gillettr.  Stanley,  1  Hill,  121. 

to  tbat  effect  conld  not  be  made  in  the  the  absence  of  fraud  or  mistake.    San- 
absence  of  the  wife's  heir.    Harris  v,  bord  v.  French,  2  Fost.  246. 
Mott,  7  £ng.  L.  &  £qn.  245.  In  nearly  all  the  States,  except  those 

(a)  A  deed  by  the  husband  alone  passes  of  New  England,  and  in  Rhode  Island, 

his  own  interest,  though  made  without  to    render    such    deed    effectual,    the 

the  wife's  knowledge  or  assent.    Rauge-  wife  must  undergo  an  examination,  for 

ley  V.  Spring,  8  Shepl.  180.  the  purpose  of  ascertaining  whether  she 

An  alien  husband  may  join  with  his  acts  voluntarily,  or  by  undue  influence 

wife  in  the  conveyance  of  her  real  estate,  of  the  husband.    It  is  essential  that  the 

Kottman  v.  Ayer,  1  Strobh.  552.  examination  be  made  apart  from  the  hus- 

A  testator  left  a  legacy  to  a  married  band,  except  in  Georgia,  where  this  re- 
woman,  to  be  invested  by  his  executors  quisition  seems  to  be  omitted.  1  Yir.  R. 
in  real  estate,  which  should  be  conveyed  L.  158;  1  N.  G.  R.  S.  227;  Mich.  L.  158; 
to  her  for  her  sole  and  separate  use,  and  Anth.  Shep.  56,  284,  281,  889,  589,  548, 
to  her  heirs  and  assigns  forever,  but  not  598;  Prince's  Dig.  160;  Ala.  L.  98;  Whit- 
be  liable  for  the  debts  of  her  husband,  ing  v.  Stevens,  4'Gonn.  44;  Ind.  Rev.  L. 
Land  was  purchased  and  conveyed  to  the  271 ;  1  Ind.  R.  879;  lUin.  Rev.  L.  183-4; 
wife  accordingly,  but,  the  legacy  proving  Misso.  St.  122;  1  Ky.  Rev.  L.  440;  Dela. 
less  than  the  purchase  money,  the  bus-  St.  1829,  89;  4  Griff.  756  660;  Elliott  v. 
band  and  wife  jointly  made  up  tlie  bal-  Piersoll,  1  M'Lean,  18;  Howell  v.  Ash- 
ance.  The  estate  was  afterwards  sold  more,  2  N.  J.  261. 
on  a  judgment  against  the  husband.  In  Virginia,  it  has  been  held  that  the 
Held,  the  purchaser  was  entitled  to  hold  private  examination  or  something  equiv- 
it  only  until  he  was  paid  the  portion  of  alent  is  necessary  to  pass  merely  equita- 
the  purcluise-money  advanced  by  the  bus-  ble  rights.  Gountz  v.  Geiger,  1  Gall,  167. 
band  and  wife.  Lichty  v.  Hagcr.  1  Harr.  See  Bryan  v.  Stump,  &c.,  8  Gratt.  241. 
565.  In  Illinois,  if  the  examining  magistrate 

A  conveyance  by  husband  and  wife  to  does  not  personally  know  the  woman, 

a  third  person,  for  the  pnrpose  of  having  her  identity  must  be  proved  by  one  wit- 

the  land  conveyed  to  the  husband,  and  ness.    In  the  same  state,  she  is  capable 

thus  transferring  it  to  him,  will  bo  sus-  of  conveying,  if  over  eighteen  years  of 

tained,  where  no  fraud  has  been  prac-  age.    In  Missouri,  the  identity  is  to  be 

tised  on  the  wife.    Shepperson  v.  Shep-  proved  by  two  witnesses.    lb.  sup. 

person,  2  Gratt.  501.  In  Indiana,  no  peculiar  acknowledg- 

The  separate  deed  of  a  married  woman  ment  is  required.    Rev.  Sts.  282. 

to  a  thini  person  has  been  held  to  be  The  acknowledgment  of  the  deed  of  a 

good  consideration  for  a  note  to  her,  in  married  woman  is  held  absolutely  neces^ 
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tioDS  from  the  form  prescribed  will  render  the  deed  invalid. 
Thus,  where  a  statute  requires  the  wife  to  renounce  her  right  to 
lands,  in  the  manner  required  in  a  case  of  dower,  and  to  renounce 
all  her  estate,  interest  and  inheritance;  a  renunciation  of  all  her 
intertst  and  estate^  and  also  all  her  right  and  claim  of  dower ^  will 
not  pasa  her  land.  So,  in  case  of  a  conveyance  by  a  husband, 
in  his  own  name,  of  his  wife's  land,  she  merely  signing  and  seal- 
ing the  deed  **  in  token  of  her  relinquishment  of  all  her  right  in 
the  bargained  premises;"  held,  her  interest  did  not  pass,  and, 
after  his  death,  she  might  maintain  a  writ  of  entry  for  the  land, 
on  her  own  seisin.  And  no  amendment  will  be  allowed  in  the 
defective  acknowledgment  of  a  wife,  upon  parol  evidence. 
It  most  appear  by  the  certificate  that  the  acknowledgment  was 
legal.*(a) 

>  Fkttv.Battells,  28yt.  686;  Church-  Daniel  v.  Priest,  12  Miss.  644;  James  v, 

m  9.  Monroe,   1  K.  I.   209;  Brown  v,  Fisk,  0  S.  &  M.  144;  Jordan  v.  Gorej,  2 

Spird,  4  Con.  S.  C.  12;  Bruce  v.  Wood,  Cart.  886;  Elwood  v.  Klock,  18  Barb.  60. 

1  Met.  642;  Elliot  v.  Piersoll,  1  M'L.  18;  See  Trimmer  v.  Heaggy,  4  Harr.  484. 
Baymond  r.  Holden,  2  Cush.  264;  Mc- 

aary  to  its  validity,  even  between  the  effect  to  the  deed  of  a  feme  covert,  which 

]4rties;  fhile,  in  other  cases,  it  is  neces-  was  invalid  at  the  time  of  its  execution, 

sary  only  in  reference  to  third  persons,  is  unconstitutional  and  void.    Good  v. 

dftimnig  adversely  to  the  grantee.    Hep-  Zercher,  12  Ohio;  864,     In  New  Hamp- 

born  V   Dnbois,  12  Pet.  846.    It  is  not  shire,  where  a  husband  is  under  guar- 

sofficient,  that  the  husband,  after  sign-  dianship,  the  wife  may  validly  join  with 

iag  himself,  by  her  direction,  and  in  her  the  guardian  in  a  deed.    Rev.  Sts.  297. 

presence,  signs  her  name,  though  both  (a)  Deed  by  husband  and  wife  of  her 

afterwards  acknowledge  the  deed.    Lins-  land.    The  acknowledgment  was  as  fol- 

teev.  Brown,  18  Conn.  192.    In  Dela-  lows:     *' Then  the  above-named  Ansell 

ware,  it  is  provided  by  statute,  (Rev.  Churchill,(meaningthe  grantor,)  person - 

Sts.  2G9.)  that  the  private  examination  ally  appearing,  acknowledged  the  above 

of  the  wife  shall  be  effociuul,  though  the  written  instrdment  to  be  his  voluntary 

deed  is  not  recorded.  act  and  deed,  and  the  said  Lillis  (wife) 

Id  Ohio,  where  the  magistrate's  cer-  being  examined  separately  and  apart  from 

tifieate  stated    only    the    substance  of  her  husband,  also  acknowledged  the  same 

the  transaction,  this  was  held  sufficient,  before  me,"  &c.;  signed  by  the  justiqe. 

And  a  statute  of  Pennsylvania  declares  Held,  only  the  life  estate  of  the  husband 

valid  all  deeds  made  prior  to  September  passed.  Churchill  v.  Monroe,  1  R.  I.  209. 

1, 1836,  though  the  certificate  be  defcc-  It  has  been  held  in  Pennsylvania,  that 

tive.    A  similar  statute  exists  in  North  the  act  of  1770  requires  both  husband 

Carolina.    Walk.  Intr    826;  Purd.  Dig.  and  wife  to  join  in  a  conveyance  of  real 

^;  Beckwithv.  Lamb.  18  Ired.  400.  estate,  to  which  she  was  entitled  in  fee. 

In  Sew  York,  it  is  an  ancient  usage  Its  directions  are  imperative.     Such  a 

for  femes  covert  to  convey  their  lands,  deed,  executed  by  her  alone,  is  void,  and 

But  acknowledgment  has  always  been  parol  evidence,   that  she  executed  the 

held  necessary.    Hence,  such  conveyance  deed  with  the  assent  and  by  the  direc- 

made  in  )^ew  Jersey,  in  1700,  without  tion  of  her    husband,  is  inadmissible, 

acknowledgment,  was  held  void.    Con-  But  a  conveyance  of  the  wife's  land  by 

sUatioe  r.  Van  Winkle.  2  Hill,  240.    It  deed,  in  which  she  and  her  husband  join, 

has  been  held  in  Ohio,  that  a  law,  giving  passes  her  title,  though  not  to  a  purchaser 
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« 

^  10.  In  confonnity  with  the  principles  above  stated,  a  usage 
or  statute,  authorizing  a  married  woman  to  convey  her  land, 
being  a  departure  from  the  common  law,  will  be  strictly  limited 
to  an  actual  transfer  of  the  property.  Thus  a  mere  agreement 
by  her  to  convey,  though  made  for  valuable  consideration,  and 
with  consent  of  the  husband,  is  void,  even  in  Chancery,  and  mere 
knowledge  of,  or  verbal  assent  to  the  husband's  deed,  will  not 
bind  her.  So  she  is  not  bound  by  2l  power  of  attorney  to  con- 
vey. So  a  husband  and  wife  cannot  be  restrained,  by  injunction, 
from  bringing  ejectment  for  land  belonging  to  the  wife,  on  the 
ground  that  she,  when  an  infant,  gave  a  bond  of  conveyance, 
with  security,  for  the  land,  conditioned  to  convey  when  she 
became  of  age.  Though,  where  a  female  infant  gave  such  bond,  and 
the  purchase-money  was  paid  to  her  husband,  after  his  marriage; 
held,  he  could  be  restrained,  by  injunction,  from  recovering  the 
land  at  law,  during  his  lifetime.^  So,  in  general,  she  is  not  bound, 
nor  her  heirs,  by  the  covenants  in  the  deed,  though  expressed 
in  her  name  as  well  as  the  husband's,  or  by  estoppel.(a)    But 

'  Snmner  v.  Gonant,  10  Verm.  9;  Brawner  v,  Franktin,  4  Gill,  468. 

for  a  yalaable  consideration.    Goandie  v.  edgment,  to  pass  the  title  of  the  wife,  the 

Northampton,  &c.,  7  Barr,  288.  grantees  are  estopped  to  assert  an  oat* 

The  converse  of  the  rule  in  the  text  ap-  standing  title  to  a  third  person,  in  a  con- 
plies  to  a  release  of  dower.  A,  a  widow  test  with  the  heirs  of  the  wife,  after  the 
administratrix,  in  coignnction with  B,hcr  death  of  the  husband.  Gill  «.  Fauntle- 
co-administrator,  executed  a  deed,  pur-  roy,  8  B.  Hon.  177.  So,  on  the  other 
suant  to  and  reciting  a  contract  by  her  hand,  such  deed  is  binding  upon  all  ex- 
deceased  husband,  and  the  decree  of  the  cept  the  wife  and  those  daiming  under 
court  upon  it  ordering  the  conveyance,  her.  Lewis  v.  Cook,  18  Ired.  1^. 
The  deed  purported  to  convey  all  the  es*  A  statute  of  Delaware  provides,  that 
tate  of  the  husband  in  his  lifetime,  and  the  wife  shall  be  bound  by  no  war- 
of  them  the  said  A  and  B,  since  his  de-  ranty,  except  a  special  warranty  against 
cease,  and  she  signed  and  sealed  the  same  herself,  her  heirs,  and  those  claiming  un- 
without  adding  a  description  of  her  of-  derher;  and  a  statute  of  Kentucky,  that 
flee.  Held,  her  dower  did  not  pass,  the  wife's  deed  shall  not  pass  her  estate, 
Shurts  V.  Thomas,  8  Ban*,  859.  but  '*  shall  be  as  effectual  for  every  other 

(a)  If  husband  and  wife  make  a  deed,  purpose,  as    if  she  were    unmarried." 

ineffectual  against  her,  under  which  the  Wadleigh  v.  Gliaes,  6  N.  H.  17;  Domio- 

grantee  enters  and  occupies;  and  after  ick  v.  Michael,  4  Sandf.  874;  Dela  St. 

her  death  her  heir  brings  a  suit  for  the  1829,  89;   Whitbeck  v.  Cook,  15  John, 

land:  the  grantee  is  estopped  to  deny  his  488;  1  Ky.  Rev.  L.  440;  Oolcord  v.  Swan, 

title.    Drane  v.  Gregory,  8  B.  Mon.  619.  7  Mass.  291;  Dut.  Dig.  15;  Xllin.  Rev.  L. 

Though  in  general  an  estoppel  must  be  184;  Misso.  St.  122;  Butler  v.  Bucking- 

mutual;  yet,  wherfe  a  conveyance  was  ham,  5  Day,  492;  Watrous  v.  Chalker,  7 

made  by  husband  and  wife,  and  posses-  Conn.  228;  Ex  parte  Thomes,  8  Greenl. 

sion  taken  under  their  deed,  of  land  50 ;    Lane  v.  McKeen,  8   Shepl.   304  ; 

claimed  by  the  wife;  though  the  deed  lie  Rangeley  v.  Spring.  8,  180;  Aldridge  v. 

ineffectual,  from  defect  in  the  acknowl-  Burlison,  8  Blackf.  201;  Verm.  Rev.  St 
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though  an  agreement  by  the  wife  to  convey  cannot  be  enforced, 
an  agreement  by  the  husband,  though  merely  parol,  and  made 
ilirectly  with  the  wife,  in  consideration  of  her  conveying  her  land, 
will  be  enforced  even  against  his  heii's.  Thus  a  husband  agreed, 
in  consideration  of  such  conveyance,  to  purchase  and  build  on 
other  lands,  and  convey  them  to  the  wife.  He  did  buy  and 
boild  upon  the  land,  but  died  without  conveying.  The  husband 
was  veiy  poor  at  the  time  of  marriage,  but  the  property  agreed 
to  be  conveyed  to  the  wife  great)y  exceeded  in  value  the  land 
which  the  wife  parted  with.  The  agreement  was  enforced 
against  the  heirs.^  And,  on  the  other  hand,  where  it  was  ver« 
bally  agreed  between  husband  and  wife,  that  he  should  purchase 
land  in  her  name,  build  a  house  upon  it,  and  be  reimbursed  the 
expense  from  the  sale  of  other  land  belonging  to  her;  and  the 
husband  fulfilled  his  part  of  the  contract,  but  the  wife  died  before 
a  eonveyance  of  her  land;  it  was  decreed  in  Chancery,  that  the 
guardian  of  her  infant  heirs  should  convey  with  the  husband, 
and  the  proceeds  of  the  sale  be  applied  according  to  the  con- 
tract* 

^  11.  A  statute  requiring  private  examination  of  the  wife  does 
not  apply  to  a  conveyance  made  by  an  executrix  under  a  devise 
it  sell,  nor  need  the  husband  join  in  the  deed.  Such  statute 
does  not  apply  to  a  deed  of  the  wife's  separate  trust  property.^ 


'  Goflden  v.  Tucker,  6  Man.  1.  '  Tyree   v.  Williams,    8  Bibb,  86S; 

*  LlriDgrtonv.  LiTingston,  2  John.  Ch.  Bntndige  v.  Poor,  2  Gill  &  J.  1. 
687. 

311;  Horsey  v.  Horsey,  4  Harring,  617;  Where  a  feme  covert  conveys  her  sep- 
Dea  V.  Demarest,  1  N.  J.  526.  arato  estate,  she  is  liable  on  the  covenants, 
In  New  York,  the  wife  is  ettopped  though  the  husband  join.  Bosford  v. 
from  denying  any  essential  fact  admitted  Pearson,  7  Allen,  604.  A  feme  covert 
in  the  deed.  So,  all  who  claim  under  may  validly  agree  to  sell  her  separate  es- 
her.  CoQstantfne  p.  Van  Winkle,  2  Hill,  tate.  Baker  v,  Hathaway,  6  Allen,  106. 
210.  Id  Michigan,  she  is  not  bound  by  Where  a  husband  conveyed  Ms  wifcl^s 
the  covenants.  Rev.  St.  26S.  In' Maine,  land,  she  not  legally  executing  the  deed, 
neither  by  covenants  nor  estoppel.  R.  S.  and  took  a  conveyance  of  other  land  in 
872.  In  Ohio,  it  is  doab{ed  whether  she  exchange,  the  wife  not  objecting,  and  de- 
is  bonnd  by  the  covenants.  Bill  v .  West ,  daring  herself  pleased  with  the  exchange ; 
8  Ohio,  2^.  It  has  been  held  in  Massa-  her  heirs  are  not  estopped  in  equity  to 
chnaettf,  that  she  is  estopped  by  cove-  claim  the  land,  it  not  appearing  that  she 
nant  i^  warrs-ity,  to  duny  her  title  at  was  acqifainted  with  her  title,  and  there 
the  time  of  conveyance.  Nash  v.  Spof-  being  no  evidence  of  fraud  on  her  part, 
lord,  10  Met.  192.  Seo  Raymond  v,  McClure  v.  Douthitt,  6  Barr.  414. 
UoUea,  2  Cush.  264. 

9 
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§  12.  Where  the  husband  and  wife  join  in  conveying  her  laud, 
a  note  for  the  price,  given  to  her  alone,  survives  to  her  upon  the 
death  of  the  husband.^ 

§  13.  Husband  and  wife  may  join  in  a  mortgage  of  the  wife's 
land,  as  well  as  an  absolute  deed.  But  the  wife's  interest  shall 
be  thereby  incumbered,  only  to  the  amount  of  the  mortgage 
debt.  Hence,  if  the  husband's  right  of  redemption  be  takeu 
by  his  creditors  and  sold,  the  wife  may  redeem  the  land  by 
paying  the  mortgage  debt  only,  without  the  additional  sum  for 
which  the  equity  was  purchased.^  Where  such  mortgage  is 
made  for  the  husband's  debt,  the  wife,  though  not  personally 
bound,  is  a  mere  surety,  and  the  mortgage  will  be  discharged 
by  any  such  new  credit  given  to  the  principal,  as  would  dis- 
charge a  common  surety .^(a)  Where  a  feme  covert  purchases 
real  estate,  and  for  a  part  of  the  consideration  gives  back  a 
mortgage,  in  which  the  husband  does  not  join;  upon  a  bill  for 
foreclosure,  the  mortgage  shall  constitute  an  eqitable  lien  upon 
the  land,  as  against  one  who  purchased  with  notice  of,  and 
expressly  subject  to,  the  mortgage.* 

§  14.  It  will  be  seen,(5)  that,  where  an  estate  is  limited  to  foe 

'  Dean  v.  Richmond,  5  Pick.  461.  '  Gahn  v.  Niemcewicz,  11  Wend.  812. 

*  Peftbody  v.  Patten,  2  Pick.  517.  *  Hatch  v.  Morris,  8  £dw.  818. 

(a)  Where  a  wifb  owned  a  dower  inte-  In  New  York,  since  the  act  of  April  7, 
rest  in  fonr-sixths  of  certain  real  estate,  1848,  for  the  more  effectual  protection 
of  which  her  former  husband  died  seised,  of  the  property  of  married  women,  the 
and  owned  in  fee  the  remainiug  two-  husband  during  coverture  has  no  interest 
sixths,  and  the  husband  and  wife  united  in  the  wife's  lands  which  he  can  u^e  or 
in  a  sale,  and  out  of  the  proceeds  of  such  transfer,  or  which  his  creditors  can  reach, 
sale  the  sum  of  $8,000  was  paid,  with-  Upon  the  death  of  the  wife  after  issue 
out  the  husband *s  assent,  upon  a  mort-  born,  leaving  her  husband,  it  descends  to 
gage  which  incumbered  the  wife's  sepa-  her  heirs,  Qharged  with  his  rights  as  ten- 
rate  estate;  held,  the  husband  had  a  ant  by  the  curtesy;  and,  if  there  has  been 
claim  upon  such  separate  estate  to  that  no  issue,  the  estate  becomes  perfect  and 
extent.  But  another  sura  of  $2,000,  out  absolute  in  her  heirs.  Hurd  v.  Gass^O 
of  such  proceeds,  appearing  to  have  Barb.  866.  A  similar  act  exists  in  Penn- 
boon  paid  upon  the  same  mortgage,  with  sylvania  Sts.  1848,  No.  372,  p.  636. 
the  husband's  unqualified  assent;  held,  A  wife's  separate  estate  is  an  equita- 
such  payment  was  a  valid  appropriation  ble  estate  merely,  and  where  the  legal 
of  that  sum  to  the  wife's  separate  use,  title  is  vested  in  some  other  person  for 
and,  in  respect  to  it,  the  husband  had  no  her  benefit,  to  the  exclusion  of  her  hus* 
claim  upon  the  separate  estate.  Martin  band.  Albany  r.  Bay,  4  Comst.  9. 
V.  Martin,  1  Comst.  473.  The  legal  estate  which  a  wife  has  in 

(6)  See  chap.  22,  Trust.    A  deed  to  a  reversion  in  lands,  where  the  husband 

wife  and  her  heirs  does  not  of  itself  vest  has  disposed  of  his  life  estate  as  tenant 

in  her  a  separate  estate,  in  the  technical  by  the  curtesy,  is  not  a  separate  estate, 

sense.    Hall  v,  Sayre,  10  B.  Mon.  46.  Ibid. 
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separate  use  of  a  married  woman,  the  husband  shall  not  be 
entitled  to  curtesy  in  such  estate.  Upon  the  same  principle,  an 
estate  thus  limited  shall  be  owned,  in  equity,  by  the  wife  alone, 
to  all  intents  and  purposes  as  if  she  were  a  feme  sole,  subject  to 
her  disposition,  and.  entirely  free  from  the  control  of  the  hus- 
band. No  actual  conveyance  to  trustees  for  her  separate  use  is 
neeessaiy,  but  a  mere  ante-nuptial  agreement  between  husband 
and  wife  will  have  the  same  effect  Under  these  circumstances, 
the  wife  may  convey  the  estate  .even  to  the  husband,  provided 
no  undue  influence  bo  used  on  his  part;  and  it  has  been  settled 
in  New  York,  though  against  the  opinion  of  the  Chancellor,  that 
her  conveyance  will  be  valid  without  the  assent  of  the  trustees, 
unless  such  assent  were  expressly  required  in  the  instrument  by 
which  the  trust  was  created.^  This  subject  will  be  more  fully 
considered  hereafter,  (a) 

'  Jaeqnes  v.  Trustees,  &c.  17  John.  Boarman  v.  Groves,  28  Miss.  280;  Mar- 

548;  Bradish  v.  Gibbs,  8  John.  Cha.  540.  tin  v.  Martin,  1  Gomst.  478;  Glarke  v. 

See  also  Demareat  v.  Wyncoop,  8  lb.  Windham,  12  Ala.  798;  Jasper  v.  How- 

144;  Smith  v.  Paythress,  2  Flori.  92;  ard,  lb.  652;  Moore  v.  Jones,  18,  296; 

Crager  v.  Cruger,  6  Barb.  225;  Ladd  v,  Groodman  v.  Goodman,  8  Ired.  Equ.  818; 

Lsdd.SHow.U.  S.  10;  Strong  v.  Skin-  Hatton  v.  Weir,  19  Ala.  127;  Gnthbert 

oer.  4  Barb.  546;  Wright  v.  Miller,  lb.  v.  Wolfo,  lb.  878;  Barron  v.  Barron,  24 

600;  Watson  v.  Bonney,  2  Sandf.  405;  Verm.  875. 
GIiCTry  9.  elements,   10  Humph.  552; 

In  South  Oarolina,  a  court  of  equity  benefit  of  the  estate.    So  this  estate  is 

vill  not  sustaUi  the  sale  by  a  feme  covert  chargeable,  where  a  portion  of  it  has  been 

of  her  separate  estate,  although  there  is  converted  into  other  property,  according 

BO  restriction  on  such  sale  in  the  deed  of  to  the  provisions  of  the  trust  deed,  and 

setttement,  unless  it  were  the  voluntary  a  debt  is  contracted  for  the  benefit  of 

ict  of  the  wife,  and  under  such  circum-  such  substituted  property.    Dyett  v.  N. 

stances  that  the  court,  on  her  ezamina-  A.  Coal  Go.  20  Wend.  570.    So  the  sep- 

tion,  if  applied  to,  would  have  ordered  arate  estate  of  a  feme  covert  is  bound  for 

it.  Gilhoun  V.  Galhoun,  2  Strobh.  £q.  231.  any  debt  contracted  by  her.    But  she  is 

A  oonrt  of  equity  has  no  power  either  not  personally  liable.    Nor,  where  the 

to  make  or  confirm  the  sale  of  a/eme  co-  property  is  held  in  trust  for  her  and  her 

terffseparateestate,  which,  by  the  deed  children,  can   she  bind  their  interest, 

creattng  it,  is  expressly  prohibited  from  American,   &c.  v.  Dyett,   7  Paige,  9; 

being  sold.    lb.  Gardner  v,  Gardner,  lb.  112.    See  Sts. 

A  married  woman  who  has  a  separate  1848,  807. 

estate  cannot  charge  or  dispose  of  it,  The  separate  estate  of  a  married  wo- 

nnlMs  in  pursuance  of  a  power  of  ap-  man  is  not  liable  at  common  law  for  her 

poiotment  expressly  given.    The  mode  debts  contracted  before  marriage;  and 

prescribed  must  be  strictly  pursued;  and  the  only  ground,  on  which  it  can  be 

00  alienation  or  charge  is  valid,  unless  reached  in  equity,  is  that  of  appointment; 

the  has  been  examined  by  the  court.  lb.  that  is,  some  act  of  hers,  after  marriage. 

(a)  See  Coftveyance,  DevUe,  Powert.  indicating   an  intention   to  charge  the 

The  separate  estate  of  a  feme  covert,  in  property.    Yanderheyden  v.  Mallory,  1 

the  haoHs  of  the  trastees,  is  in  equity  Gomst.  452.                                            • 

chargeable  with  dcbta  contracted  for  the  A  feme  covert,  in  disposing  of  her 
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• 

separate  estate,  is  strictly  limited  by  the  She  may,  however,  release  the  control 
terms  of  the  instrument  under  which  she  of  it  to  him,  so  long  as  it  may  be  for 
daims.  Wallace  v.  Coston,  0  Watts,  their  mutual  benefit.  Sts.  1844, 104-6. 
187.  In  New  Hampshire,  if  a  fetM  covert  The  statute  is  prospectiye  merely,  and 
is  entitled  to  hold  lands  in  her  own  right,  the  interest  which  a  husband  had  ac- 
and  to  her  separate  use,  she  may  dispose  quired  in  the  real  estate  of  his  wife,  by 
of  them,  and  they  shall  descend,  as  if  a  marriage  prior  to  that  act,  is  not  af- 
she  were  sole.  Rev.  St.  296.  So  the  fected  by  it.  McLellan  v.  Nelson,  27 
wifb  of  one  not  a  citizen,  residing  in  the  Maine,  129;  Eldridge  v.  Preble,  84  lb. 
State  six  months  successively ,  may  ac-  148.  See  Parker  v.  Kane,  4  Allen,  846; 
quire  and  hold  lands.  lb.  In  Maine,  by  Bartlett  v.  Bartlett,  lb.  440;  Chapman 
a  recent  statute,  a  /erne  ecfoert  may  hold  v.  Foster.  6  Allen,  186;  Stewart  v.  Jen- 
property  in  her  own  right,  but  cannot  kins,  6  Allen,  800;  Thomson  v.  O'Sulli- 
take  it  fVom  the  husband.  The  property  van,  6  Allen,  808;  Miss.  Sts.  1846, 152. 
belonging  to  her  before,  continues  hers  See,  as  to  the  subjects  of  this  chapter, 
after  marriage,  not  subject  to  his  debU.  HI.  Sts.  1847,  87;  Mass.  Sts.  1849,  c.  87. 
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1.  Deftniiioii  of  dower.  10.  Elopement,  fco. 

I0.-B.  Dower  in  the  United  States.  12.  Seisin  of  husband  |  roTersiona  and 

1  Oi%in  and  history  of  dower.  remainders. 

4.  DowBT  favored.  14.  Dm  de  dot€. 

5.  Beqnisites  of  dowers  marriage.  16  a.  Instantaneous  seisin. 

7.  Tdd  and  voidable  marriage.  19.  Whether  husband's  seisin  may  be  de* 

8.  Marriage — how  proved.  nied. 

9.  Marriage  and  diroroe  in  England.  20.  Death  of  thehnsbandt  presumption 
9  n.  Marriage  and  divorce  in  U.  States.  of  death. 


^  1.  The  third  estate  for  life,  created  hy  act  of  Icno^  is  Dower. 
Diwer  is  a  technical  term,  and  applicable  only  to  real  prop- 
erfy.^a)  The  common  law  description  of  this  estate  is  as  fol- 
lows: When  a  man  is  seised  during  coverture,  of  an  inherit- 
ance in  lands  and  tenements,  which  by  possibility  any  issue  of 
lus  wife  might  inherit,  (5)  such  wife  shall  hold  after  his  death 


^  Brackett  v.  Leighton,  7  Greenl.  285.  See  Tonng  v.  Smith,  2  Met.  Ky.  406} 

Gaillanet  «.  Bernard,  7  S.  &  M.  816. 

(a)  A  testator,  by  his  will,  left  his  should  be  so  construed.  Paine  v.  Gup- 
property,  real  and  personal,  in  the  pos-  ton,  11  Humph.  402. 
semoD  of  his  wife  daring  her  widowhood,  Dower  arises  fry  operation  of  law,  not 
for  the  education  and  maintenance  of  his  hy  contract,  Lawrence  v.  Miller,  1  Sandf. 
children,  but,  in  the  event  of  her  mar-  516.  The  statute  of  frauds  has  therefore 
riige,  he  provided  that  she  should  "  have  no  application  to  dower.  Daris  v.  Tin- 
her  dower  under  the  law,  the  balance  to  gle,  8  B.  Mon.  589.  In  Iowa,  by  statute, 
remain  in  common  stock  for  the  children."  a  husband  has  dower  like  a  widow.  Iowa 
Held,  the  manifest  intent  of  the  tvstator,  Code,  ch.  88,  sec.  142. 
incase  his  widow  married  again,  was,  (6)  A  petition  for  dower,  alleging  that 
that  she  should  have  such  portion  of  his  the  husband  died  seised  of  land,  and  that 
real  and  personal  eatate.  as  the  law  enti*  his  estate  was  one  of  inheritance,  suifici- 
tied  ber  to  have,  where  the  husband  dies  ently  shows  the  character  of  the  husband's 
ioteitate,  and  that  the  word*' dower''  title,  as  being  a  fVeehold  of  inheritance. 

Lecompte  v.  Wash,  9  Mis.  651. 
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one-third  part  of  these  lands  and  tenements  for  her  natural  life, 
(a)  as  an  estate  in  dower.(5) 

§  2.  It  is  said,  that  the  idea  of  dower  is  derived  from  the 

• 

(a)  The  estate  ceases  on  her  death,  and  la  a  late  work  it  is  said,  '*  in  every 

a  sale  then  made  of  her  interest  passes  State,  with  the  exception  of  Louisiana , 

nothing.    Holmes  «.  M'Gee,   12  Sm.  &  Indiana,  and  practically  of  California, 

M .  41 1 .  dower  will  be  found  to  exist  in  some  form , 

(6)  It  is  recently  defined,  as  ''  the  pro-  and  substantially  in  most  of  them,  like 

vision  which  the  law  makes  for  a  widow  the  dower  of  the  common  law."  1  Washb. 

out  of  the  lands  or  tenements  of  her  bus-  R.  P.  149. 

band,  for  her  support,  and  the  nurture  In  Iowa  it  is  held,  that,  at  no  time 

of  her  children."    1  Washb.  R.  P.  146;  during  its  existence  as  a  Territory,  was 

Go.  Lit;  80  a;  2  Bl.  Gomm.   180.    In  dower  changed  from  what  it  was  under 

pursuing  this  subject,  it  will  be  seen  that  the  organic  acts  of  Wisconsin  and  Iowa, 

the  definition  in  the  text  is  inapplicable  or  different  from  what  it  was  at  common 

in  many  of  the  United  States.  law.    Pease  v.  Uixon,  8  Glarke,  402. 

In  several  of  them,  as  will  appear  un-  In  Pennsylvania,  by  later  statutes,  the 
der  the  title  of  Descent  j  the  widow  in  cer-  widow  shall  have  the  real  or  personal 
tain  cases  inherits  the  estate  of  her  hus-  estate,  not  exceeding  $800.  Stat.  1851, 
band.  See  Spangler  «.  Stanler,  1  Md.  618.  In  Indiana,  dower  is  abolished. 
Gh.  86.  The  common  law  definition  is  Rev.  St.  282.  In  estates  aliened  by  the 
applied  in  Delaware  to  all  cases  arising  husband  before  the  Indiana  Code  of  1852 
subsequent  to  the  year  1816.  Dela.  Rev.  took  effect,  the  wife  has  no  dower  excepTi 
Sts.  290.  See  Heimershits  v.  Bemhard,  in  case  of  his  death  before  the  taking  ef- 
1  Harr.  618;  Riddick  v,  Walsh,  16  Mis.  feet  of  the  Code.  Giles  «.  Gullion,18  Ind. 
619.  The  common  law  description  of  487.  (See  Purd.  Dig.  l02;  Anth.  Shep. 
dower  has  been  recently  rendered  obso-  800,  808;  Ind/ Rev.  L.  208;  Parke  &  J. 
lete  in  England.  By  St.  8  &.  4  Wm.  4,  284.)  If  an  intestate  leave  a  widow,  and 
c.  106,  dower  is  allotted  in  equitable  in-  no  lawful  issue,  the  former  shall  have 
heritances  and  mere  rights  of  entry  with-  one-half  of  the  real  estate,  including  the 
out  seisin.  On  the  other  hand,  there  is  mansion-house;  or,  in  Pennsylvania,  the 
no  dower  in  land  conveyed  by  the  hns-  rents  and  profits  thereof,  if  a  division  is 
band,  or  devised  or  exempted  from  improper,  for  her  life,  in  Pennsylvania, 
dower  by  will;  and  it  is  subject  to  all  but,  it  seems,  absolutely,  in  Indiana,  in 
incumbrances,  debts  and  partial  disposi-  lieu  of  dower.  Ub.  sup. 
tions  made  by  the  husband.  A  devise  of  In  Massachusetts,  she  may  take  one- 
land  to  the  widow  is  made  a  bar  of  dower,  half  for  life,  if  there  is  no  issue.  In  Del- 
but  not  a  bequest  of  personal  property,  aware,  if  there  is  no  child  or  lawful  issue 
unless  so  expressed.  In  England,  an-  of  a  child,  the  widow  takes  one-half  of 
ciently,  by  virtue  of  local  and  peculiar  Ihe  land  for  life;  if  no  kindred,  she  takes 
customs,  the  right  of  dower  was  often  the  whole.  So,  in  Wisconsin,  for  life,  if 
varied  from  the  common  law  rule.  Thus,  no  issue.  In  New  Hampshire,  where 
by  the  custom  of  Gavelkind,  the  widow  there  is.  no  lineal  descendant,  and  no 
had  half  of  all  the  lands  held  by  that  provision  by  will,  or  waiver  thereof,  and 
tenure;  forfeitable  by  a  second  marriage,  the  husband  dies  testate^  she  receives, 
or  the  birth  of  a  bastard  child.  In  some  in  addition  to  dower,  one-third  of  what 
boroughs,  the  wife  had  for  her  dower  all  remains  after  payment  of  debts.  If  in- 
the  tenements  that  were  her  husband's,  testate,  one-half.  If  in  either  case  she  so 
Dower  ad  ostium  ecclesi(B,  was  where  a  elect,  she  may  take,  including  her  dower, 
man.  coming  to  the  church  door  to  be  what  remains  afterpayment  of  debts,  fee. 
married,  endowed  his  wife  of  so  much  of  not  exceeding  what  the  husband  received 
his  land.  Dower  ex  assensu  patris  was  from  her,  or  in  her  right.  These  provi- 
the  same,  except  that  the  land  bestowed  siuns  do  not  apply,  in  ca.Ke  of  an  ante- 
was  the  property  of  the  husband's  father,  naptial  settlement.  Dela.  St.  1829.  316; 
and  given  with  his  consent.  The  two  1848,  489;  Rev.  Sts.  278;  N.  H.  Rev.  Sts. 
last  named  kinds  of  dower  did  not  bind  the  829,  880;  Wis.  Rev.  Sts.  838;  Mass.  St. 
wife,  but  she  might  still  waive  them,  and  1864,  72;  Gren.  Sts.  90,  s.  16. 
claim  dower  at  common  law.  Co.  Lit.  In  South  Carolina  and  Illinois,  the 
83  b;  Robin.  Gavelk.  169;  Lit.  166,  89)  widow  takes  one-half  of  the  real,  and  all 
Brae.  lib.  2,  c.  89.  the    personal  estate,  belonging  to  the 
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GermaDs,  and  was  familiar  to  the  Saxons  when  they  became 
established  in  England.     Dower  then  consisted  of  one  moiety 

of  the  husband's  property,  held  for  life,  and  liable  to  forfeiture 

hnsbftod  at  his  death,  subject  to  debts,  dower,  or  an  equal  share  of  both  real 
and  also  her  dower.    Anth.  Shep.  586,  and  personal  estate  (subject  to  debts). 
608;   Sammers   v.  Babb,  13    111.  488;  Anth.  Shep.  607.     See  supra. 
TjsoQ  9.  Postlethwalte,  lb.  727.    See  In  Missouri,  if  tho  husband  leave  a 
Gratton  r.  Graiton,  18  lb.  167*    In  Illi-  child  or  descendant  by  another  marriage, 
noU,  she  may  elect  one-half  the  estate  the  widow  may  take,  in  lien  of  dower, 
after  paymeut  of  debts,  whether  the  hns-  the  personal  property  that  came  to  him 
baod'died  intestate  or  not.    Sturges  v.  by  her  marriage,  subject  to  debts.  If  the 
Ewiog,  18  lb.    176.     In  Missouri,  the  husband  leave  no  child  or  descendant, 
Tord  used  is  descendant.    In  this  State  she  may  take  her  dower  at  common  law 
astatnte  provides,  that,  when  a  husband  free  from  debts,  or  the  personal  property 
dies,  leaving  a  child  by  a  former  mar-  above  named,  subject  to  them.    But  her 
riage,  and  a  second  wife,  but  no  child  by  election  must  be  written,  acknowledged, 
her,  tbe  widow   may  elect  to  take  the  and  filed  within  six  months  from  the 
personal  estate  brought  to  her  husband  granting  of*  administration.     Dower  in 
bjr  marriage,  in  lieu  of  dower.     Held,  personalty  can  be  had  only  in  property 
vhere  she  so  electa,  such  estate  is  still  li-  belonging  to  the  husband  at  his  death* 
alile  for  debts,  before  the  real  estate.  Misso.  St.  228;  McLaughlin  «.  McLaugh- 
Chinn  v.  Stout.  10  Mis.  709.   In  the  same  lin,  Bennett,  (Mis.)  242. 
Suta,  a  statute  gives  a  dower  in  lease-  In  Arkansas,  a  widow  is  entitled  to 
holds,  and  the  asaignment  of 'dower  in  dower  in  lands,  slaves,  and  other  per- 
lessebold  estates  is  governed  by  tho  same  sonal  property ;  to  one-third  of  the  per- 
mits which  prevail  in  estates  of  inherit-  sonal  property  absolutely;  to  one -third 
tooe.    Rankin  v.  Oliphant,  9  Mis.  289.  of  the  proceeds  thereof,  in  case  the  ad- 
Wbere  a  husband  dies  seised  of  a  lease-  ministrator  sells  it  without  allotting  her 
hold  estate,  which  is  sold  by  his  adminis-  dower;  to  dower  in  tbe  increase  of  slaves, 
tntOTf  /fl  an  action  by  his  widow  against  accruing  between  the  death  of  her  hus- 
tbe  purchasers  fur   her  dower,  she  will  band  and  the  time  of  the  allotment  of 
be  eotftled  to  damages  from  the  death  of  her  dower;    also,   to  one-third  of  the 
her  husband;  and,  where  improvements  rents  of  land  and  hire  of  slaves;  and  she 
are  placed  upon   the  land  by  the  pur-  may.  hold  the  mansion  and  farm  attached, 
chasers,  they  are  to  be  taken  into  consi-  free  of  rent,  until  her  dower  is  assigned, 
deration  in  assessing  damages  after  the  In  Alabama,  a  wife  having  a  separate 
time  when  they  are  placed  upon  the  land,  estate  takes  only  so  much  for  dower  as 
In  sach  case^  no  demand  is  neces8.ary  will  give  her  in  the  whole  a  child's  portion, 
to  entitle  her  to  damages,  and  the  pur-  Menifee  v.  Menifee,  8  £ng.  9;  Ala.  Sts. 
chaser  cannot  therefore  plead  tout  temp  In  California,  the  widow  takes  half  of 
frist.    lb.     In  Greorgla,  the  same  code  the  common  property  of  herself  and  her 
(Prince  238,)  provides  as  in  Delaware,  husband,  but  no  dower.  Beard  v.  Knox, 
kc..  and  also  makes  the  wife  sole  heir  6  Gal.  252. 

to  her  husband,  where  he  leaves  no  issue.  The  remark  made  by  the  court  in  In- 

(Ib.  258.)      It   is  difficult  to  see  how  diana  Is  undoubtedly  of  general  applica- 

both  rules  can   be  in  force.    In  South  bility ;  tiiat  it  is  not  dower  itself  which 

Carolina,  Illinois  and  Missouri,  she  has  the  law  holds  sacred,  but  its  purpose,  the 

tbe  same  right  as  in  Delaware,  (it  seems,  support  of  the  widow.    And  as,  by  tho 

in  fee,)  for  want  of  lineal  descendants,  in  State  law,  a  third  in  fee  is  substituted 

lieu  of  dower.  Anth.  Shep.  586;  111.  Rev.  for  a  third  for  life,  courts  must  regard 

L.6^;Mis.  St.  228;  Anth.  Sbep.  G08.  the  substitute  with  the  same  favor  and 

In  South  Carolina,  if  an  intestate  leave  administer  it  with  the  same  liberality  as 

no  father,  mother,  brother  or  sister  of  is  extended  to  dower.    Noel  v.  Ewing,  9 

the  irhole  blood,   or  their  children,  or  Ind.  87. 

DTOtber  or  sister  of  the  half  blood,  or  Where  the  statute  law  provides  a  sub- 
lineal  ancestor,   the  widow  shall  have  stitute  for  the  right  of  dower,  it  is  ilot  to 
Uo-thirds  of  the  real  estate,  in  lieu  of  be  regarded  as  creating  a  new  interest, 
dofwer.    Anth  Shep.  587-9.  but  as  declaratory  or  in  affirmance  of  the 
In  Georgia,  where  there  are  children,  common  law.  Brown  v.  Adams,  2  Whart. 
tbe  w'tiov  may,  at   her  election,  have  192. 
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upon  breach  of  chastity,  or  a  second  marriage.  Afterwards,  by 
the  charter  of  Hen.  1,  the  condition  of  forfeiture  was  dispensed 
with,  except  where  there  was  issue.  In  the  reign  of  Hen.  2,  a 
wife  was  endowed  by  her  husband  at  the  time  of  marriage  of 
one-third  of  the  lands  which  he  then  held.  By  the  charter  of 
1217  and  1224.  dower  was  established  as  one-third  part  of  all 
landc)  held  by  the  husband  during  his  life,  unless  a  smaller  por- 
tion had  been  assigned  at  the  church  door\a) 

§  3.  The  only  kind  of  dower  known  in  practice  in  this  coun- 
try is  that  estate,  which,  according  to  the  above  definition  (sec. 
1),  the  law  confers  upon  a  wife  after  her  husband's  death;  or 
dower  at  common  law.^(ft) 

§  4.  While,  as  has  been  already  remarked,  (ch.  6.  s.  1.)  curteay 
is  an  estate  of  mere  positive  institution,  dower  is  held  to  have  a 
strong  moral  as  well  as  legal  foundation.  The  wife,  by  mar- 
riage, loses  most  of  her  rights  of  property,  and  would  in  general 
be  wholly  destitute  after  her  husband's  death,  were  not  some 
provision  made  for  her  from  his  real  estate.  It  is  said,  more- 
over, that  in  ancient  times  the  personal  estates  of  the  richest 
were  very  inconsiderable,  and  the  husband  could  not  give  his 
wife  anything  during  his  life  or  after  his  death,  both  trusts  and 
devises  being  then  unknown.^  For  these  reasons,  a  dowress  is 
in  the  care  of  the  law  and  a  favorite  of  the  law.  Hence,  neither 
her  husband  nor  the  law  can  deprive  her  of  this  right,  though 
only  inchoate.  Her  voluntary^  relinquishment  alone  can  divest 
it.*  Magna  Charta^  provides,  that  a  widow  shall  forthwith,  and 
without  any  difliculty,  have  her  marriage  and  her  inheritance; 


*  1  Cruise,  118.    See  2  Bl.  Com.  102;  Curtis  v.  Curtis,  2  Bro.  Ch.  620-30-«l; 
Doe  v.  Gwinnell,  1  Ad.  &  £1.  If.  S.  682.  Moody  v.  King,  2  Bing.  451-2;  Co.  Lit. 

*  Mass.  Kev.  St.  409;  Iowa  Sts.  1852.  80  b,  n.  8;  see  Ga.  St.  1845.  80. 

97;  Anth.  Shep.  21,  100;  Mich.  L.  30;  1  *  1  Story  on  Eq.  688;  Lasher  v.  Lash- 
Smith's  St.  158;  McMahan  v.  Kimball,  8  er,  18  Barb.  106;  21  Geo.  161. 
Blackf.  6.  *  Magn.  Char.  sec.  8;  6  Conn.  462. 
'  Banlis  V.   Sutton,  2  P.  Wms.  702; 

(a)  Dower  aifo«£itt}iLecc/e«uB,  and  dow-  and  Maine,  refer  to  provisions  made  for 

er  ex  atttentu  patrit,  are  both  expressly  the  wife  before  marriage,  under  the  name 

abolished  by  stat.  3  &  4  Wra.  4,  ch.  105,  of  dower,  undoubtedly  intending  thereby 

sec.  18;  1  Steph.  Comm.  258.  ajointure^  which  will  be  considered  here- 

(6)   The   statute   laws    of  Vermont,  after.    Chap.  18. 
Connecticut,  New  Hampshire,  Michigan 
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nor  shall  ehe  give  anything  for  her  dower,  or  her  marriage,  or 
her  inheritance,  which  her  husband  and  she  hold  at  the  day  of 
his  death.  At  common  law,  a  dowress  enjoyed  the  privilege  of 
exemption  from  tolls  and  taxes.^(a)  It  is  said,  there  be  three 
things  favored  in  law — ^life,  liberty  and  dower;*^  that  dower  is 
an  equitable  and  a  moral  right,  favored  in  a  high  degree  by  law, 
and  next  to  life  and  liberty  held  sacred.^  As  a  mark  of  peculiar 
fiivor  to  the  tenant  in  dower,  although  damages  were  not  gener- 
ally allowed  in  real  actions,  they  were  given  to  her.  Particular 
relief  was  also  provided  for  her  quanxiitine^  (a  term  hereafter  to 
be  explained.  See  chap.  11.)  By  the  statute  of  Merton,  (20 
Hen.  3,  c  1,)  deforcers  of  dower  were  to  be  in  mercy ^  or  fined 
at  the  pleasure  of  the  king.  Where  to  a  suit  for  dower  the  de- 
fendant pleaded  a  false  plea,  the  widow  recovered  damages  from 
the  husband^s  death,  though  she  had  been  always  in  receipt  of 
one-half  the  profits;  and  the  rules  of  pleading  are  construed  lib- 
erally in  her  favor.*  The  celebrated  Ordirumce  of  1787,  for 
government  of  the  North  West  Territory,  expressly  secures  the 
right  of  dower.(6)  It  is  said,  however,  that  the  object  of  dower 
is  not  to  enrich  the  widow,  to  the  detriment  of  creditors  and 
impoverishment  of  the  rest  of  a  man's  family,  but  to  give  an 
equal  third  part  in  value,  for  the  sustenance  of  the  wife  and  the 
nurture  and  education  of  younger  children.  '  Nor  does  the  law 
give  her  any  preferences  over  heirs  and  devisees.* 

§  5.  There  are  three  circumstances  necessary  to  give  a  title  to 
dower,  viz. :  marriage,  seisin  and  death  of  the  husband. 

§  6.  The  marriage  must  be  had  between  parties  legally  capa- 
ble of  contracting  it,  and  duly  celebrated.  **  Ubi  nullum  mat- 
rimomum,  ibi  nullum  dos.\c) 

»  2B1.  Com.  188.  4  Con.  S.  C.  59;  McDonald  v,  Aten,  1 

■  Co.  Lit.  124  b.  McCook  (Ohio,)  298. 

'  Kennedy*.  Nedrow,  1  Dal.  417.  *  Heyward  v.  Cnthbert,  2  Con.  S.  C. 

Ciirtii  ▼.  Cnrtis,  2  Bro.  Cha.  620;  628;  7  J.  J.  Mar.  637. 

Go.  Lit.  32  b,  83  a;  Smitli  v.  Paysenger,  *  Co.  Lit.  28  a;  1  Crnise,  121. 

(a)  In  Tennessee,  (^at.  1885-6,  p.  68)  (c)  Long  continned  cohabitation  and 

land  held  in  dower  is  expressly  made  general  reputation  are  prima  facie  evi- 

taxable.  dence  of  the  marriage.    Young  v.  Foster. 

(6)  The  ordinance  has  made  the  law  of  14  19.  H.  114.    See  Conert  v,  Hcrtzog,  4 

dower  one  of  the  fundamental  laws  of  Barr,  145. 

Iowa,    (yperrall.v.  Simp1ot,4Iowa,  881.  So  long  cohabitation,  continued  until 
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§  7.  A  marriage  may  be  either  void  or  voidable;  and  the  con- 
sideration, whether  it  is  the  one  or  the  other,  will  materially 
affect  the  widow's  claim  of  dower.  In  general,  if  the  marriage 
were  void,  there  shall  be  no  dower.  Thus  the  second  wife  of  a 
man  who  has  a  former  wife  living  has  no  dower,  though  the  first 
wife  dies  before  the  husband.(a)  But  although  the  marriage 
were  contracted  before  the  age  of  consent,  which  at  common 
law  is  fourteen  in  men  and  twelve  in  women,(6)  and  therefore 
voidable  by  either  party — ^according  to  the  maxim  **  consensus 
non  concubitus,facit  mairimonium^^ — ;  yet,  if  at  the  death  of  the 
husband  the  wife  have  passed  the  age  of  nine  years,  she  shall 
have  her  dower.  The  marriage  is  accounted  **  legitimum  majtHmo- 
nium  quoad  doiem"  though  for  other  purposes  only  ^^sponsalia  de 
futiaro.'^  And,  if  at  the  time  of  marriage  the  wife  is  under  nine 
years  of  age,  and  before  she  reaches  that  age  the  husband  parts 
with  the  land;  she  shall  still  have  dower,  if  she  live  till  nine.^ 
A  voidable  marriage  can  be  avoided  only  during  the  life  of  the 
parties,  and  by  divorce.     Hence,  if  in  case  of  such  marriage  the 

'  Dyer,  869  a,  868  b;  Co.  Lit.  88  a,  n.    10;  Higgins  v.  Breen,  9  Mis.  497;  Don- 
nelly V.  Donnelly,  8  B.  Hon.  113. 

the  death  of  the  alleged  husband,  the  sequent  marriage  might  be  presumed, 

woman's  being  received  and  treated  as  from  the  cohabitation  and  good  charac- 

his  wife,  and  their  bringing  up  and  edu-  ter  of  the  parties,  aud  the  wife  was  al- 

eating  a  family  of  children  as  their  own.  lowed  dower.  Jackson  v.  Claw,  18  John. 

Garter  v.  Parker,  28  Maine,  509.    The  846. 

presumption  arising  from  cohabitation  (a)  A  man,  having  a  wife  in  MaryUnd, 
may  bo  rebutted,  by  evidence  of  a  perma-  left  her  and  married  again  in  Kentucky, 
nent  separation  without  apparent  cause,  Subsequently  his  first  wife  died,  and  he 
and  another  marriage  of  one  party,  continued  to  live  and  cthabit  with  the 
Weatherford  v,  Weatherford,  20  Ala.  Kentucky  wife  for  several  years,  and  re- 
648.  Even  reputation  has  been  held  suf-  cognize  her  as  such  until  his  death.  Held, 
flcient  proof  of  marriage.  Trimble  o.  the  court  would  presume  a  marriage  in 
Trimble,  2  Cart.  76.  fact  after  the  death  of  the  Maryland  wife, 
An  administrator's  deed  warranted  the  and  give  dower  to  the  last  wife.  Donnel- 
title,  "excepting  only  the  widow's  right  ly  v.  Donnelly,  8  B.  Mun.  113 
of  dower."  Held,  the  purchaser  was  not  Where  a  man  who  has  a  wife  living 
estopped  to  deny  the  marriage  of  the  in-  fraudulently  marries  another  woman, 
testate ,  nor  the  legitimacy  of  the  children,  who  believes  herself  to  be  his  lawful  wife, 
in  a  suit  by  them  for  the  land.  Steven-  obtains  her  property  and  earnings,  and 
son  V.  McReary,  12  S.  &  M.  9.'  A  and  invests  them  in  lands  more  than  the  value 
B  cohabited  as  man  and  wife.  They  sep-  of  her  dower,  if  she  had  been  entitled 
arated  in  1781,  and  in  1788  B,  the  wife,  thereto;  his  heirs  cannot  in  equity  de- 
removed  from  the  State  and  was  never  prive  her  of  the  dower  estate  after  it  has 
afterwards  heard  of.  In  1781 A  mamed  been  allotted  to  her,  lb. 
again,  lived  with  his  second  wife  thirty-  (6)  In  Arkansas,  a  marriage  is  void  if 
eight  years,  and  died  leaving  children  by  the  husband  is  under  seventeen,  or  the 
her.  Held,  though  the  second  marriage  wife  under  fourteen  years  of  age.  Ark. 
was  void  at  its  inception,  yet  a  valid  sub-  Rev.  St.  585. 
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huBband  die  before  any  divorce  is  obtained,  his  ^vidow  shall  have 
dower.^ 

§  8-  In  England,  the  fact  of  marriage  is  ordinarily  tried,  not  by 
jury,  but  by  a  certificate  of  the  bishop,  the  sentence  of  the  Eccle- 
siastical Court  being  held  conclusive  upon  this  question.  IJBder 
special  circumstances,  however,  this  mode  of  trial  is  not  adopted; 
and,  in  the  United  States,  this  fact,  like  others,  is  tried  by  jury. 

§  9.  The  English  law,  on  the  subject  of  marriage  and  divorce, 
is  materially  differehit  from  that  which  generally  prevails  in  the 
United  States.  In  England,  there  are  said  to  be  two  classes  of  dis- 
abilities or  impediments  to  marriage — civil  and  canonical.  Of  the 
former  class,  are  prior  marriage,  want  of  age,  moral  ability  or  will; 
and  probably  a  neglect  of  the  particular  mode  of  celebration  pre- 
scribed by  law.  Of  the  latter,  are  consanguinity,  affinity  and  coi*po- 
real  infirmity.  Civil  disabilities  render  the  contract  void  ab  initio, 
without  divorce;  canonical  disabilities  render  it  only  voidable  by 
divorce.  Divorce  a  vinctdo  maimnonii  is  granted  only  for  causes 
which  existed  at  the  time  of  marriage,  or  canonical  disabilities. 
Hence,  the  marriage  being  avoided  as  originally  unlawful,  dower  is 
as  effectually  barred,  as  if  the  marriage  had  been  absolutely  void. 
AdaUery^  being  a  cause  arising  after  marriage,  is  a  ground  for 
divorce  a  mensa  et  thoro.  Contrary  to  some  ancient  opinions, 
this  has  been  settled  not  to  be  a  bar  of  dower,  being  merely  a 
s^aration  of  the  parties^  and  not  2^  dissolution  of  tht  marriage. 
The  same  is  true  of  a  divorce  a  mensa  for  any  other  cause  than 
adalteiy.^(a)    It  may  be  laid  down  as  the  general  rule  of  Amer- 

» Co.  Lit.  83  b.  •  Rolle,  Abr.  Dower,  18 ;  Co.  Lit.  88  b ; 

*Robiiisr.Cratchley,2Wil.l22;Ildor-    L^dy  Stowcli's  case,  Godb.  145;  Dame, 
ton«.  nderton,  2 H.  Bl.  156;  4  Dane,  67^.    &c.  v.  Weeks,  Noy,  108. 

(a)  In  the  United  States,  the  statute  all  inients  and  purposes.     So  in    New 

law  often  allows  a  divorce  for  causes  Hampshire.    But  still  it  is  to  be  dis- 

which  in  England-  render  the  marriage  solved  by  divorce,  and,  after  the  death 

ToiAab initio.    Thus,  in  New  Hampshire ,  of  either  party,   its  validity  cannot  bo 

Hew  Jersey,  Ohio,  Indiana,  Illinois,  Mis-  disputed. 

sonri  and  Alabama,  on  account  of  a  prior  In  North  Carolina,  marriage  is  void, 

marriage.  Whether  such  provisions  have  where  the  parties  are  nearer  than  first 

the  effect  to  convert  void  into  voidable  cousins,    N.  C.  fct.  1842,  142.     In  Wis- 

marriages,  so  that  dower  will  not   be  cousin,  in  case  of  consanguinity,  &c.,  or 

barred  without  divorce,  may  perhaps  be  a  fonner  marriage,  the  marriage  is  per 

a  qnestiooable  point.     In  Pennsylvania,  se  void.    Rev.  Sts.  898.     It  may  be  de- 

oh  ihe  other  hand,  a  marriage  within  clarcd  null  from  the  time  of  such  declar- 

the    prohibited    degrees,    which    is    a  ation,  for  want  of  age  or  understanding, 

citnmieal  disability,  is  declared  void  to  force  or  fraud,  if  there  have  been  uo  sub- 
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xoan  law,  that  divorce  a  vinculo  bars  dower;(a)  though  this  rule 
IS  not  universally  adopted. 

sequent  yoluntary  cohabitation.  lb.  In  statute  cannot  have  a  retro-active  opera- 
case  of  infancy  or  insanity,  cohabitation  tion.  Curtis  v.  Hobart,  ]  Adams,  280. 
after  the  impediment  is  removed  renders  In  Iowa,  where  there  is  a  decree  of 
the  marriage  valid.  In  the  former  case,  divorce  a  vinculo  in  favor  of  the  husband, 
the  other  party  cannot  avoid  the  mar*  for  the  default  of  the  wife,  of  the  pcn- 
riage;  nor  in  the  latter,  if  he  had  know-  dency  of  the  application  for  which  she 
ledge  of  the  insanity.  lb.  894.  In  New  had  personal  service  after  his  death, 
Hampshire,  the  marriage  of  one  incapa-  she  is  not  entitled  to  dower;  nor  to  a 
ble  of  contracting  is  void.  True  o.  Ram-  portion  of  his  estate,  by  virtue  of  the 
sey,  1  Post.  52.  former  marital  relation,  so  long  as  such 

In  Pennsylvania,  an  agreement  to  live  sentence  of  divorce  remains  In  force, 
separate,  each  to  take  their  own  property,  And  a  decree  in  Chancery,  avoiding  a  sen- 
and  neither  to  claim  anything  from  the  tence  of  divorce  so  far  as  it  affected  the 
other,  which  is  not  under  seal,  nor  ac-  wife's  portion  in  her  husband's  estate, 
knowledged  separately  by  the  wife,  will  and  otherwise  leaving  it  in  force « is  incon- 
not  bar  dower.  WalHh  o.  Kelly,  84  Penn.  sistent,  and  of  no  etfect,  and  will  not  en- 
84.  Where  there  is  a  divorce  and  sepa-  title  her  to  dower.  McCraney  v.  McCra- 
ratioa,  or  decree  that  the  marriage  is  ney,  5  Clarke,  282. 
null  and  void ;  all  the  duties,  rights  and  (a)  In  New  York,  notwithstanding  a 
claims,  accruing  to  either  party  in  pur-  divorce  a  vinculo,  for  the  adultery  of  the 
suance  of  the  marriage,  shall  cease.  In  husband,  the  wife  will  be  entitled  to 
this  sweeping  clause,  dower  is  of  course  dower.  Forrest  v.  Forrest,  6  Duer,  102. 
included.  In  New  Jersey,  Alabama  and  In  Connecticut,  Ohio.  Michigan,  and,  it 
Mississippi,  a  marriage  contracted  while  seems,  Illinois,  dower  is  not  barred  by 
a  former  husband  or  wife  is  living,  is  de-  divorce  for  the  fault  of  the  husband ;  but 
dared  to  be  "  invalid  from  the  beginning,  it  is  barred,  as  also  in  Arkansas  and 
and  absolutely  void,"  but  is  still  dissolved  Delaware,  by  a  divorce  for  the  wife's  own 
by  divorce.  In  Arkansas..  New  York  and  fault,  or,  in  Illinois,  on  the  ground  that 
Massachusetts,  a  process  is  provided  for  the  marriage  was  originally  void.  (See 
declaring  void  a  marriage  which  was  void  N.  Y.  Rev.  St.  741;  lUin.  Rev.  L.  288; 
at  its  inception,  by  a  tUcret  of  nullity;  Mich.  L.  188;  Dela.  St.  1882, 149;  Swan, 
though,  in  Massachusetts,  such  decree  291;  Ark.  Rev.  St.  887  ) 
is  declared  to  be  unnecessary.  In  Ken-  In  Ohio,  in  case  of  aggrestion  by  the 
tucky,  the  same  process  is  applied  to  a  wife,  dower  is  barred  in  lands  owned  at 
marriage  within  the  prohibited  degrees,  or  after  the  filing  of  the  petition.  Swan, 
In  Vermont,  consanguinity  or  a  prior  291.  A  woman  having  a  husband  living, 
marriage  renders  the  marriage  absolutely  but  from  whom  she  had  separated,  mar- 
void.  A  process  is  provided  for  annul-  rying  another,  can  have  no  dower  in  the 
ling  a  doubtful  marriage,  for  non-age,  real  estate  of  the  latter;  the  second  mar- 
idiocy,  &c..  force  or  fraud,  or  impotency.  riage  is  absolutely  void.  The  statute 
In  Delaware,  a  marriage  may  be  annulled,  (Swan's  Sts.  825,  §  1,)  does  not  render 
in  case  of  unlawful  consanguinity  or  af-  such  marriage  voidable.  Smith  v.  Smith, 
flnity,  where  one  of  the  parties  is  white,  5  Ohio,  (N.  S.)  82 
and  the  other  a  negro  or  mulatto;  in  In  Indiana,  there  shall  be  a  fair  division 
case  of  a  former  husband  or  wife  living;  of  property,  but  no  title  to  land  shall  be 
or  of  insanity.  In  Maine,  where  one  of  divested.  Except  in  cases  of  adultery 
the  parties  was  insane,  the  marriage  is  by  the  wife,  illegality  in  the  marriage,  or 
void,  and  may  be  so  decreed.  (See  Walk,  allowance  of  alimony  expressly  in  lieu  of 
229;  Ind.  Rev.  L.  213;  III.  Rev.  L.  282,  dower;  dower  is  not  barred.  Rev.  St. 
283;  Misso.  St.  225;  N.H  L.886;  Ala.  244.  Where,  before  the  statute  of  1843, 
L.  252;  1  N.  J.  L.  667;  Purd.  218;  Verm,  the  husband  conveyed  away  his  land,  and 
Uev. St.  822;  Dela.  Rev.  St.  238;  Keyes  a  divorce  was  decreed  for  misconduct; 
V.  Keyes,  84  Maine,  558.)  held,  the  wife  should  not  have  dower. 

By  the  act  of  1888,  c.  342,  of  Maine,  a  Comly  v.  Strader,  1  Cart.  134.  Where  in  a 

a  woman  is  entitled  to  dower,  though  di-  case  of  cruelty  alimony  was  allowed  upon 

vorced  from  her  hnsband,  on  the  ground  divorce  in  lieu  of  dower;  held,  dower 

that  he  had  become ''a  confirmed,  habit-  should  be  decreed.    Russell  v.  Ru-ssell, 

ual  and  common  drunkard."    But  the  lb.  510.    There  is  no  dower  in  case  of 
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§  10.  Although,  in  England,  a  divorce  for  adultery  does  not 
bar  dower;  yet,  by  statute  (Westminster  II.  c.  34),  if  a  wife  wil- 
lingly leaves  her  husband  and  continues  with  an  adulterer,  she 
shall  be  barred  of  her  dower,  if  she  be  convicted  thereupon,(a) 
except  her  husband  willingly,  and  without  coercion  of  the  church, 
reconcile  her  and  suffer  her  to  dwell  with  him.(6)  The  burden 
of  proof  is  upon  the  party  making  this  defence  to  a  suit  for  dower.^ 
Asd  the  same  consequence  follows,  though  the  wife  were  origin- 
ally taken  away  against  her  will,  if  she  afterwards  willingly 
remain  with  the  adulterer.  So  if  she  be  with  him  criminally, 
without  remaining;  or  once  remain  with  him,  and  he  then  detain  , 

'  Co.  Lit.  82  b;  Cochrane  v,  Libby^S  the  family  that  he  was  dead;  held,  not 

Shepl  39.  Wliere  the  wife  married  again  infficient  proof  of  adultery  to  bar  dower, 

witbio  three  years  after  the  husband's  lb. 
lesTing  home,  but  after  it  was  reputed  in 

diroroe  for  the  misconduct  of  both  par-        So  in  Connecticut,  unless  some  part  of 

ties.     Cunningham   v.  Cunningham,    2  the  husband's  estate  ha6  been  assigned 

Cart.  288.    In  Michigan,  upon  a  diyorce  to  her.    In  Kentucky  (by  the  Revised 

for  adultery  of  the  husband,  the  wife  has  Laws)  and  Alabama,  neither  party  can 

dover.    Rev.  St.  840.  by  divorce  be  divested  of  a  title  to  real 

Ordinarily,  the  distinction  made  in  fa-  estate;  but,  in  Kentucky,  by  a  late  sta- 

Tor  of  the  wife,  where  the  divorce  is  tute,  a  divorce  for  the  husband's  fault 

grtnted  for  the  fault  of  the  husband,  is,  gives  the  wife  the  same  rights  as  if  he 

thtt  a  provision  is  made  for  her,  distinct  were  dead.    In  Wisconsin^  where  a  di- 

fVem  dower,  either  under  that  name,  or  vorce  is  had  for  imprisonment  or  adultery 

in  some  other  mode.   But  dower,  as  such,  by  the  husband,  the  wife  has  dower.    In    * 

is  btrred.     In  Massachusetts,  where  a  New  Hampshire,  where  the  wife  of  one 

Hian  and  woman  .are  divorced  for  the  not  a  citizen,  by  residence  in  the  State, 

esate  of  adultery  committed  by  him,  or  gains  the  right  of  acquiring  and  holding 

<m  aoeonnt  of  his  being  sentenced  to  hard  real  estate,  and  is  divorced;  she  retains 

Itbor;  the  wife  has  her  dower.    Mass.  such  property,  unless  it  appear   from 

Se?.  St.  488,  617.  See  Gen.  Sts.:  Smith  other  evidence  than  the  divorce,  that  she 

i.  Smith,  18  Mass.  281.  In  Maine,  where  was  guilty  of  misconduct.    1  Ky.  Rev. 

the  divorce  is  for  the  husband's  fault,  L.  124;  Ky.  St.  1886-7,  824;  Alab.  L. 

she  is  entitled  to  dower.  256;  N.  H.  Rev.  SU.  296;  Me.  lb.  608; 

(Ahnsband  sold  land  in  1828,  in  which  Conn.  Sts.  188;  Wis.  Rev.  Sts.  897.  In 

his  wife  did  not  release  her  dower.    In  Connecticut,  a  sum  in  gross  paid  to  the 

1842,  the  wife  obtained  a  divorce  on  the  wife  upon  divorce,  is  called  dower, 
groand  of  desertion,  under  the  statute  of        (a)  In  England ,  the  ecclesiastical  court 

1828,  which  provides,  that  a  wife  obtain-  alone  has  jurisdiction  of  adultery.    Per 

ng  divorce  for  that  cause  shall  have  haps,  therefore,  conviction  may  there  be 

dover  as  if  her  husband  was  doad.    Held,  requisite  to    bar  dower.     But    in  the 

she  was  not  entitled  to  dower  in  the  land  United  States  the  fact  must  be  tried  col- 

loki;  as  the  statute  could  not,  constitu-  laterally,  if  at  all,  it  the  suit  for  dower, 
tionally,  have  a  retrospective  effect.  Given        ijb)  AH  which   (says  Lord  Coke)  is 

t.  Marr,  27  Maine,  212.  comprehended  shortly  in  two  hexameters. 

So  the  law  of  1888,  c.  342,  making  a  wo-  Sponte  virum  mulier  fugiens,  et  adulter* 
niao,  divorced  from  her  husband  because  facta, 

ofhisdrunkennessjdowable  in  his  estate.  Dote  sua  careat,  nisi  sponsi  sponte  re- 
has  no  retrospective  operation  upon  lands  tracta. 

conveyed   by  the  husband   before  that  See  Lecompte  «.  Wash,  9  Mis.  5'>1. 
enactment.    Curtis  v,  Hobart,  41  Maine, 
230.) 
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her  against  her  will;  or  if  he  turn  her  away.  So,  if  with  her 
husband's  consent  she  goes  away  with  another  man,  who  after- 
ward has  criminal  connection  with  her;  or  if  she  refuses  to 
accompany  her  husband,  on  account  of  objections  from  her 
parents,  and  reports  of  his  marriage  to  another  woman;  or  refuses 
to  return  to  him,  having  been  driven  away  by  cruelty.  It  is 
sufficient  that  she  is  in  an  open  state  of  adultery,  whether  she 
live  in  the  same  house  with,  or  be  formally  married  to,  the  adul- 
terer or  not.  And  it  has  been  held  immaterial  with  whom  the 
adultery  is  committed,  or  whether  it  be  before  or  after  she 
leaves.  But  merely  livinff  in  adultery^  without  elopement^  which 
means  a  freedom  from  the  husband^ s  control^  is  no  bar  of  dower. 
The  circumstances  of  the  elopement  are  immaterial.^(a) 

^  Hetherington  V.  Graham,  6  Bing.  186;    8  N.  H.  41;  Walters  v,  Jordan,  18  Ired. 
Stegall  V.  Stegall,  2  Brock.  256;  Bell  v.    861. 
Neely,  1  Bai.  812;  Cogswell  v.  Tibbetts, 

(a)  A  man  by  deed  granted  his  wife  to  The  English  statute  was  never  in  force 

another,  (''concessio  mirabilis  et  inau-  in  Missouri,  until  the  act  of  1826.    Le- 

dita."— €oke,)  with  whom   she  eloped  compte  v.Wash,  9MiB.661.    It  is  not  in 

and  lived  adulterously ,  and  after  her  first  force  in  Massachusetts.    Lakin  v.  LakiD, 

husband's  death  intermarried.  Held,  the  2  Allen;  46. 

deed  was  void  as  a  grant  or  a  license;  In  New  York,  by  the  Revised  Stat- 

that  no  averment  was  admissible,  '*  quod  utes,  there  must  be  a  divorce  for  mi»- 

non  fuU  adulterium  ;**  and  that  the  wife  conduct,   or  a  conviction  of  adultery, 

was  barred  of  dower,  notwithstanding  a  upon  a  bill  in  chancery  by  the  husband, 

purgation  of  adultery  in  the  ecclesiastical  to  bar  dower.  (See  Stearns,  810;  1  Swift, 

court.    But  where  the  friends  of  a  bus-  86;  4  Dane,  672-6;  4  Kent,  52;  1  Virg. 

band  removed  him  from  his  wife,  pub-  Rev.  C.  171;  Code,  474;  1  N.J.  R.  C 

lished  that  he  was  dead,  and  persuaded  400;*  1  N.  C.  Rev.  Sts.  616;  Ind.  Rev. 

her  to  marry  another,  and  release  all  her  L.  211;  III.  do.  288;  Misso.  Sts.  229;* 

rights  under  the  first  marriage;  held,  she  Dela.  St.  1829, 166;  Rev.  Sts.  291;  Foy 

did  not  leave  her  husband  sponte,  and  v.  Foy,  18  Ired.  90;  Walters  v.  Jordan, 

therefore  was  not  barred  of  her  dower.  lb.  861.) 

Go.  Lit.  82  a,  n.  10;  Green  «.  Harvey,  1  So,  also,  though  before  1880,  when  the 

Rollers  Abr.  680.  (N.  Y.)  Rev.  Code  was  enacted,  the  wife 

In  Connecticut,  a  woman  has  dower  if  long  lived  in  open  adultery,  separate  from 

living  with  her  husband  at  his  death,  or  the  husband;  although  .if  he  had  died  prior 

absent  by  his  consent  or  defaalt,  or  inevi-  to  1880,  she  would  have  been  barred  of 

table  accident.    And  where  the  husband  dower  under  the  act  of  1787.    Reynolds 

was  a  naturalized  foreigner,  and  his  wife  v.  Reynolds,  24  Wend.  198.    So,  where 

had  always  lived  abroad,  she  was  barred  the  parties  were  married  in  1810,  the  wife 

of  her  dower  upon  the  principle  above  immediately  deserted  her  husband,  and 

stated.      In    Maryland,    conviction    of  ever  afterwards  lived  in  adultery;  and 

bigamy  bars  dower.    Dut.   68;  Sistare  the  husband  died  since  the  Revised  Stat- 

V.  Sistare,  2  Root,  468;  Md.  L.  679.  utes  took  effect.    Cooper  v.  Whitney.  8 

The  old  English  .statute  upon  this  spb-  Hill,  96.    In  Ohio,  a  divorce  in  another 

ject  has  been  generally  adopted  in  this  State,  for  wilful  abandonment  of  the  wife 

country,  and  in  the  States  of  Virginia,  by  the  husband,  does  not  bar  dower  in 

North  Carolina,  Delaware,  New  Jersey,  — — 

Illinois,  Missouri  and  Indiana,  expressly  *  In  this  statute  the  old  term  "ravlsher*' 

or  substantially  re-enacted.  is  used. 
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§  11.  In  England,  the  reconciliation,  which  will  avoid  the  effect 
of  elopement,  must  be,  not  by  coercion  of  the  church,  (a  proceeding 
unknown  to  our  laws,)  but  voluntary  on  the  part  of  the  husband. 
And  the  better  opinion  seems  to  be,  that  cohabitation  subsequent 
to  the  elopement — as,  for  instance,  the  parties  sleeping  together 
at  several  times  and  places,  although  they  do  not  permanently 
occupy  the  same  house — is  sufficient  proof  of  reconciliation.^ 
And  reconciliation  has  a  retrospective  effect  upon  the  rights  of 
the  wife.  Thus,  if  the  husband  purchase  and  alieno  lands  during 
the  elopement,  she  shall  dtill  have  her  dower  therein.' 

^  12.  To  give  a  title  to  dower,  either  at  law  or  in  equity,  the 
husband  must  have  been  seised  of  the  lands,  (a)  He  must  have  had 
a  present  freehold  interest.  But  a  seisin  in  law  is  sufficient;  upon 
the  ground  that  the  husband  alone  has  power  to  obtain  jwtual 
possession  during  coverture,  and  therefore  a  different  rule  would 

'  Haworth  p.  Herbert,  Dyer,  106.  *  Go.  Lit.  88  a,  n.  8. 

landA  IjiDg  in  Ohio.  Mansfield  v.  M'ln-  done  by  implication  from  the  form  of 
tjR,  1  Wile.  27.  (In  Alabama,  a  bus-  the  declaration.  Foxworth  v.  White,  6 
band  and  wife  having  separated,  the  Strobh.  118.  In  Tennessee,  the  widow  is 
hasbsod  went  to  another  State,  married  not  dowable  of  lands  which  her  deceased 
tgaia,  and  had  children.  The  woman  husband  had  conveyed  by  mortgage,  for 
tlw  became  mother  of  illegitimate  chil-  he  did  not  die  teited  andposseued  of  them, 
dren.  Forty  years  after  the  first  mar-  Mclver  v.  Cherry,  8  Humph.  718.  On  a 
risge,  the  hnsband  conveyed  ia  trust  for  petition  for  dower,  although  the  widow 
the  second  wife  and  children.  Upon  his  will  not  be  held  to- strict  proof  of  title  in 
death,  the  first  wife  applies  for  dower,  the  husbaud,  to  make  out  a-  prima  facU 
Held,  it  should  not  be  allowed.  Ford  v.  right;  yet,  upon  a  plea  of  non  seUin,  she 
Ford,  4  Ala..  N .  S.  142.)  must  eithur  phow  title  in  the  husband, 
(«)  The  pTirase  benefitial  seisin  is  some-  actual  possession,  or  that  the  defendant 
times  used.  Oldham  v.  Sale,  1  B.  Monr.  holds  under  the  husband.  Gentry  v. 
77.  See  Northcut  v,  Whipp.  12  B.  Mon.  Woodson,  10  Mis.  224. 
65.  The  owner  cf  the  inheritance  in  laud  It  has  been  held,  that,  although  the 
is  *' possessed  *'  of  it  for  the  purpose  of  husband  was  not  seised  during  coverture; 
dower  and  curtesy .  Weir  v  Tate,  4  Ired.  yet,  if  he  had  conveyed  the  laud,  with  an 
£q.  2&I.  '  agreement,  that  the  rights  of  those  claim- 
Where  a  deed  had  been  delivered  to  ing  under  him  after  his  death  should  be 
the  husband,  but  abstracted  from  him  saved,  his  widow  shall  have  dower.  Thus 
before  registration;  held,  there  could  be  a  grantor  gave  an  absolute  deed  of  real 
uo  dower  at  law,  but  the  widow  must  re-  estate,  and  took  from  the  grantee,  at  the 
Ntrt  to  a  court  of  e-quity .  Tyson  v.  Uar-  same  time,  an  acklowledgment  that  he 
rington,  6  Ired.  Eqn.  329.  Ace.  Thomas  held  the  land  charged  with  the  settlement 
r.  Thomas,  10  Ired.  123.  In  a  declara-  of  tho  just  debts  of  the  grantor.  Held, 
tioii  JQ  dower,  it  is  unnecessiiry  to  aver  the  widow  of  the  grantor,  who  had  inter- 
tiie  possession  of  the  husband.  But,  by  married  with  him  since  the  deed,  was 
the  general  rules  of  pleading,  it  is  neces-  entitled  to  dower.  Doe  v.  Bernard,  9  S. 
sary  to  show  his  seisin ^  which  may  be  &  M.  810. 
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enable  him  at  pleasure  to  debar  his  wife  from  her  dower.*  Thus, 
in  cade  of  a  conveyance  by  an  absolute  deed,  but  with  a  verbal 
agreement  to  reconvey  upon  repayment  of  certain  money  loaned; 
the  grantee  never  entered  nor  claimed  possession.  Held,  his 
wife  was  entitled  to  dower,  a  seisin  in  law  being  sufficient  for 
that  purpose.^  So  where  an  heir  dies  before  entry  upon  the 
land  descended  to  him,  or  where  a  stranger  enters  by  abixtement; 
the  widow  of  the  heir  shall  still  have  dower.  But  if  the  heir 
married  after  the  abatement,  and  died  without  taking  possession; 
his  widow  shall  not  have  dower,  because  during  the  coverture 
he  had  no  seisin  in  law.^  So  the  widow  of  an  heir  has  no  right  of 
dower  in  land  sold  by  the  executor  under  a  power  in  the  will  of  the 
ancestor/  So,  where  the  husband  had  only  a  remainder  or  rever- 
sion expectant  upon  a  freehold,  there  shall  be  no  dower.^(a)  And 
if  a  man  leases  for  life,  reserving  rent  to  him  and  his  heirs,  and  then 
marries  and  dies,  his  widow  shall  be  endowed  neither  of  the  rever- 
sion nor  the  rent;  because  he  had  no  seisin  of  the  former,  and  only 
a  particular  estate,  not  an  inheritance  in,  the  latter.  The  same 
rule  applies,  where  the  particular  estate  terminates  during  cover- 
ture, either  by  limitation  or  forfeiture,  but  the  husband  does 
not  actually  enter.  But  if  the  life  estate  cease  for  a  time,  though 
afterwards  re-instated,  the  widow  of  the  reversioner  has  dower, 

*  Co.  Lit.  81  a;  Perk.  866;  Dennis  v.  *  Weir  v,  Tate,  4  Ired.  Equ.  284. 

Dennis.  7  Blackf.  672;  Pritts  r.  Richey,  •  Blow  v.  Maynard,  2  Leigh,  80;  Rob- 

29  Penn.  71 ;  Taney  v.  Smith,  2  Met.  Ky.  ison  v.  Godman,  1  Snmn.  180;  Eldredge 

408;  Welch  v.  Bnckins,  9  Ohio  St.  881.  v.  Forestal,  7  Mass.  258;  Dnnham  v.  Ob- 

»  Atwood  V.  Atwood.  22  Pick.  288.  borne,  1  Paige.  684;  Otis  r.  Parshley,  10 

■  Lit.  448;  Perk.  871;  lb.  867;  Dun-  N.  H.  408;  Arnold  v.  Arnold,  8  B.  Mon. 

ham  V.  Osborne,  1  Paige,  685;  Sherwood  202;    Weir  v.  Tate,  4  Ired.  £q.  264; 

V.  Vanderburgh,  2  Hill,  808.  Green  v.  Pntnam,  1  Barb.  600. 

(a)  A  conveys  to  B  in  fee,  and  B,  at  the  there  is  no  dower  in  a  remainder  expect- 

same  time,  reconveys  to  A  and  his  wife,  ant  upon  a  life  estate,  which  the  husband 

for  their  lives  and  that  of  the  survivor,  has  aliened  before  his  death.    Whether 

B  conveys  to  0,  subject  to  his  deed  to  A.  without  such  alienation  there  would  be, 

A  and  his  wife  and  G  Jointly  occupy  the  is  doubted.    Shoemaker  v.  Walker,  2  S. 

land.  A  dies,  then  G.  then  A's  wife.    G's  &  R.  654. 

wife  remains  on  the  land,  and  dower  is        A  woman  is  not  dowable  out  of  lands, 

assigned  her,  G's  administrator  having  in  which  her  husband,  during  the  co- 

previously  sold  the  land  under  a  license  verture,  had  only  a  vested  remainder 

from  court  to  D.  E,  a  purchaser  from  D,  in  fee,  expectant  upon  the  determination 

brings  suit  for  the  land  against  the  widow,  of  an  estate  during  widowhood,  which  re- 

and  recovers.    Fi^  v.  Eastman,  6  IT.  H.  mainder  he  sold  and  absolutely  conveyed 

240.  pending  the  particular  estate.    Gardner 

It  has  been  held  in  Pennsylvania,  that  v.  Greene,  5  B.  1. 104. 
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on  aocoant  of  the  temporary  seisin.  Thus,  if  a  lessee  for  life 
sarrender  to  the  reversioner  on  condition,  and  enter  for  condi- 
tioD  broken,  the  widow  of  the  latter  shall  be  endowed.^(a)  Bat 
where  the  lease  is  for  years  and  not  for  life,  the  widow  is  enti- 
tled to  a  third  of  the  reversion,  and  a  third  of  the  rent,  if  any. 
And  this,  notwithstanding  a  release  from  the  wife  to  the  lessee; 
which  amounts  only  to  a  confirmation  of  the  lessee's  title.  If 
no  rent  is  reserved,  her  judgment  for  a  third  of  the  reversion 
will  be  with  a  cessat  execuHo  during  the  term;  or  dower  will  be 
assigned,  with  a  proviso  that  the  tenant  for  years  shall  not  be 
d]starbed.^i)  Thus  in  case  of  a  devise  to  executors  for  pay* 
ment  of  debts,  then  to  the  testator's  son  in  tail;  if  the  son  nuir« 
lies  and  dies  before  the  debts  are  paid,  as  the  estate  of  the 
execntors  is  only  a  chattel  interest,  the  son  had  a  seisin  which 
entitled  his  widow  to  dower  after  payment  of  the  debt8.^c) 

§  13.  To  entitle  the  widow  to  dower,  the  husband  must  have 
had  the  fireehold  and  inheritance  in  him  rimul  et  aernd.  Thus, 
if  A  have  an  estate  for  life,  remainder  to  B  for  life,  remainder 
to  A  in  £Be,  and  A  die,  living  B,  A's  widow  shall  not  be  endowed. 
The  same  rule  has  been  adopted,  though  the  intervening  estate 
is  a  mere  possibility.  Thus,  where  A  is  a  tenant  for  life,  remain- 
der  to  B  and  his  heirs  for  A's  life,  remainder  to  the  heirs  male 
of  A'b  body,  A's  wife  shall  not  have  dower.  And  the  prevail- 
ing modern  doctrine  is,  that  the  interposition  of  a  mere  contin- 
gent estate  between  the  husband's  particular  estate  and  his 
inheritance — ^notwithstanding  a  union  ^  modo — ^is  sufficient  to 

*  Co.  Lit.  82  a;  Perk.  sec.  806,  a  »%q.;  Cro.  El.  664;  Williams  v.  Cox,  8  Ed.  178; 
Co.  Lit.  131  a*,  n.  4.  Weir  v.  Tate,  4  Ired.  Equ.  264. 

■  Co.  Lit.  82  b;  Wheatley  v.  Best,        '  8  Bep.  96  a;  Hitchins  v,  Hitchins,  2 

Tern.  404. 

(t)  Bat  when  land  is  conveyed,  reserr-  (c)  By  a  Massachusetts  colony  law  of 

iag  in  estate  therein  during  the  lives  of  1641,  the  wife  was  allowed  dower  of  a 

tbe  graotor  and  his  wife,  the  wife  not  reversion  or  remainder.     But  this  haa 

not  beiag  party  to  the  deed ;  tbe  estate  been  construed  to  mean,  a  reversion ,  fce.. 

denends,  npon  the  decease  of  the  bus-  upon  an  estate  less  than  freehold.    4 

band,  to  bis  personal  representatives,  and  Bane  664. 

tbe  wife  is  entitled  to  dow«r  therein.  A  statute  of  Maine  provides  for  dower 

Gorlisai  v.  Daniels,  28  Vt.  600.  in  estates  in  possession,  remainder  and 

(&)  Where  a  rent  is  reserved,  tbe  jndg-  reversion.    In  Connecticnt,  it  is  said,  a 

ment  for  dower  will  be  general,  but  the  reversion  after  a  freehold  is  subject  to 

ex«CDiion  special;  and  the  sheriff  shall  dower.  1  Smith's  Sts.  170;  Reeve,  Dom. 

not  oust  tbe  tenant,  but  merely  enter  R.  67. 
tod  demand  seisin  for  the  widow. 

10 
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deprive  the  wife  of  her  dower.  Thus,  where  an  estate  is  limited 
to  A  and  B  for  their  lives,  and  after  their  deaths  to  the  heirs  of 
B,  the  wife  of  B  shall  not  have  dower.  The  learning  upon  this 
subject  is  said  to  be  abstruse  and  unprofitable.^ 

§  14,  Upon  the  principle  above  stated  is  founded  the  rule, 
that  a  widow  is  not  dowable  of  lands  assigned  to  another  woman 
in  dower — **  dos  de  dotepeti  non  debU^  When  dower  is  assigned, 
the  assignment  relates  back  to  the  owner's  death,  and  the  heir 
is  regarded  as  never  having  been  seised  of  this  portion  of  the 
land.  Thus  it  is  no  bar  to  a  suit  for  dower,  that  the  widow  of 
an  earlier  owner  has  recovered  her"  dower  in  the  same  land; 
although  the  plaintiff  may  recover  only  one-third  of  the  remain- 
ing two-thirds,  subject,  under  some  circumstances,  to  a  contin- 
gent right  of  dower  in  the  other  third,  when  the  former  right 
of  dower  ceases.^  So  if  a  grandfather  dies  seised  of  land,  from 
which  his  widow  is  endowed;  and  then  the  father  dies,  leaving 
a  widow:  the  widow  of  the  father  shall  have  dower  only  in  two- 
thirds  of  the  land,  the  other  third  being  in  the  father's  hands  a 
reversion  expectant  upon  a  freehold,  viz:  the  dower  of  the  grand- 
father's widow.^(a)  But  if  the  grandfather  conveyed  to  the  father 
before  his  death,  the  widow  of  the  father  would  have  dower  in 
the  whole,  subject  to  the  dower  of  the  grandfather's  widow; 
because,  before  the  death  of  the  latter,  the  father  was  actually 
8eised.^(6)    The  same  principle  applies,  where  the  land  has  been 

*  Apple  ».  Apple,  1  Head,  848;  Moore  "  Co.  Lit.  31  a.  b;  Reynolds  v.  Rey- 
V,  Esty,  6  N.  H.  492;  Duncomb  v.  Dun-  nolds,  5  Paige,  161;  Safford  v.  Safford,  7 
comb.  8  Lev.  487;  4  Kent,  40,  n.  Paige,  259. 

•  4  Dane, 664;  Apple  v,  Apple,  1  Head,  *  Co.  Lit.  81  a,  b;  Geer  r.  Hamblin,  1 
848;  6  R.  I.  f04;  Windham  t>.  Portland,  GreenL  64,  n. 

4  Mass.  888;    Manning  v,  Laboreo,  88 
Maine,  843.    Bat  see  oh.  12. 

(a)  But  in  New  York  it  has  been  held,  The  point  really  decided  is,  that  the  heir 

that  in  such  case  the  heir's  widow  shall  is  9€i9ed  of  the  reyersion  expectant  upon 

have  dower,  in  the  land  assigned  to  the  the  widow's  dower,  which  is  a  departure 

widow  of  the  ancestor,  after  the  death  of  from  the  common  law  rule.    The  decision 

the  latter.    Bear  v,  Snyder,  11  Wend,  seems  directly  contradictory  to  5  Paige. 

692.  161.     &'tt/>r&,  n.  8. 

It  would  seem,  that,  in  making  this  de-  (6)  Judge  Reeve  supposes  a  case, 
cision,  the  court  overlooked  the  distinc-  where,  upon  this  principle,  the  widows 
tion  (laid  down  in  the  books  which  they  of  the  grantor  and  four  successive  pur- 
cite,  and  noticed  in  the  text)  between  chasers,  respectively,  claim  dower  in  the 
the  case  where  the  son  holds  by  purchcLsej  same  land.  Reeve's  Dom.  Rel.  68. 
ai)d  that  in  which  he  holds  by  descent. 
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sold  on  execution.  Thus  A  owns  land,  which  is  sold  on  execu- 
tion against  him  to  B.  B  dies,  and  then  A.  B's  widow  has 
dower  in  the  land,  subject  to  the  dower  of  A's  widow.^  But 
the  above-stated  rule  is  not  applicable,  unless  dower  has  been 
actually  assigned  to  the  fii*st  widow.^  And  it  is  said  that  the 
widow  of  a  devisee  may  recover  dower  in  the  whole  land  devised, 
the  widow  of  the  testator  having  never  made  any  claim.^ 

§  15.  Upon  the  question,  whether  a  release  by  the  widow  first 
entitled  gives  the  other  dower  in  the  whole  land;  where  two 
widows  were  entitled  to  dower  in  the  same  land,  and  the  one 
having  the  prior  right  recovered  judgment  for  her  dower,  but, 
without  having  it  set  off,  conveyed  it  to  the  tenant;  in  a  suit  by 
the  other  widow  for  her  dower,  held,  she  could  claim  it  in  only 
two-thirds  of  the  land.  But  to  an  action  of  dower,  a  prior  right 
of  dower,  which  has  been  released  to  the  tenant  without  being 
enforced,  has  been  held  no  defence.^(a) 

§  1£.  It  is  said,  that,  if  the  widow  of  a  grantee  sue  the  grantee's 
heir  for  her  dower  in  the  whole  land,  pending  a  suit  against 
him  by  the  widow  of  the  grantor  for  her  dower;  the  former 
suit  shall  await  the  judgment  of  the  latter.^(d) 

§  16  a.  It  is  held,  that,  when  the  husband  has  a  seisin  for  an 
instarU,  beneficially  for  his  own  use,  the  title  of  dower  will  arise, 
and  a  case  is  mentioned,  where  a  father  and  son  were  hanged 
in  one  cart,  and,  as  the  son  appeared  to  survive  the  father  by 
struggling  the  longest,  the  son's  widow  was  endowed.*  So, 
where  a  purchaser  of  land  mortgaged  it  on  the  same  da}*  to  cred- 
itors of  the  vendor;  held,  his  wife  should  have  dower.^    But 

'  Dunham  v.  Osborn,  1  Paige,  635.  *  Lit.  64. 

'  Elwood  V.  Klock,  18  Barb.  50.  *  Douglas  v.  Dickson,  11  Rich.  417 

*  1  Craise.  153;  Uilchins  v.  Hilcbins,  ^  2  Bl.  Com.  182;  Broughton  v.  Ran- 
2  Vera.  408.  dall,  Gro.  Eliz.  502:  Stanwood  v.  Dnn- 

*  LeaWtt  V.  Lamprey,  18  Pick.  882.  ning,  2  Shepl.  290. 

(But  see  tn/Va.)    Atwood  v.  Atwood.  22       *  McGlure  v.  Harris,  12  B.  Mon.  261. 
Pick.  288;  Elwood  ir.  Klock,  18  Barb '50. 

(a)  Mr.  Cruise  thus  states  the  law.  pied  with  him.    Hold,  the  son  took  the 

But  the  caae,  (2  Vera.  408)  which  he  whole,  subject  to  her  dower;  and,  if  not 

eites,  was  one  where  the  title  of  the  for-  assigned   in  the  son's  life,  his  widow 

mer  widow  was  disputed  on  the  ground  should  have  dower  in  the  whole.    Robln- 

oT  a  dense  to  her  in  satisfaction  of  dower,  son  v.  Miller,  2.  B.  Monr.  287. 

Derise  to  the  testator's  wife  of  her  (6)  But  Lord  Coke  says,  ''this  snaft 

tliirds  uf  the  land  occupied  by  him,  and  came  neyer  out  of  Littleton's  quiver  of 

of  the  whole  tract  to  his  son,  who  occn-  choice  arrows." 
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there  is  an  instantaneous  seisin  of  another  description,  which 
will  not  entitle  the  widow  to  dower.  This  is  where  the  same 
act,  which  gives  the  husband  an  estate,  also  passes  it  out  of  him, 
or  where  he  is  a  mere  instrument  to  pass  the  estate.  Thus,  where 
land  is  conveyed  to  A  to  the  use  of  B,  A  has  has  but  an  instan- 
taneous seisin,  and  his  widow  shall  not  have  dower.  So  whero 
A  conveys  to  B,  and  B  at  the  same  time  mortgages  back  to  A, 
or,  according  to  a  previous  agreement,  mortgages  to  C;  the 
widow  of  B  shall  have  dower  only  in  the  equity  of  redemptioiL 
Though  it  is  otherwise,  where  the  re-conveyance  is  subsequent  in 
time  to  the  original  deed;  or  where  the  mortgage,  made  with  tho 
deed,  having  never  been  recorded,  is  surrendered  to  the  mort- 
gagor, who  gives  a  new  note  and  mortgage,  in  which  the  wife  does 
not  join.*(a)  So  where  the  conveyance  and  mortgage  are  acknow- 
ledged and  recorded  at  the  same  time,  although  the  mortgage  is 
not  made  to  the  vendor,  it  will  be  presumed  to  have  been  executed 
for  the  purchase-money,  at  the  same  time  with  the  conveyance. 
Such  case  is  not  within  the  statute  of  New  York,  (1  Rev.  Sts. 
740,)  declaring  that  a  widow  shall  be  dowable  of  lands  mort- 
gaged by  the  husband  before  marriage,  as  against  all  persons 
except  the  mortgagee  and  those  holding  under  him.^  So  where 
it  was  a  condition  of  a  sale  of  land  to  the  husband,  that  he  should 
give  back  a  mortgage  of  the  land  to  secure  the  price,  and  a  deed 
was  made,  the  day  after  the  conveyance,  and  signed  by  the  wife, 


^  Co.  Lit.  81  b;  1  N.  Y.  R.  S.  740;  Ding,  14 Maine, 290;  McCaaleyv. Grimes* 

Ark.  Rev.  St.  887;  Holbrook  v.  Finney,  2  Gill  &  J.   318;  Eilliam  v.  Moore,   4 

4  Mass.  666;  Moore  v.  Rollins,  46  Maine,  Leigh,  80;  May  hurry  v.  Brien,  16  Pet.  21 ; 

492;   Mills  v.  VanVoorhees,   20  N.  Y.  Sherwood  v.  Vandenburgh,  2  Hill,  SO; 

412;  Welch  v.  Buckins,  9  Ohio  St.  881;  Hobbs  v.  Harney,  4  Shepl.  80;  Bullard 

Clark  V.  Manroe,  14  Mass.  861;  1  Bay,  v.  Bowers,  10  N.  H.  600;  Nottingham  v. 

812;  2   M'Cord,  64;  Ancots   v.  Gath-  Calvert,  1  Smith,  899. 

erick,  Cro.  Jac.  616;  Stanwood  v.  Dun-  *  Cunningham  v.  Knight,  1  Barb.  899. 


(a)  A  had  given  his  note  to  B  for  a        Where  A  makes  a  deed  to  B,  and 

tract  of  land.    By  agreement,  B  con-  gives  it  to  his  (A's)  agent,  to  be  deliv- 

veyed  the  land  to  C,  who  therefor  at  the  ered  to  B  on  payment  of  the  price,  and 

same  time  conveyed  a  farm  to  A,  and  A  B  dies,  after  conveying  it  to  C,  and  G 

at  the  same  time  gave  a  mortgage  of  the  xhen  pays  the   price,  and  receives  the 

farm    to  B,  as  security  for  the  note,  deed;  this  docs  not  entitle  the  widow  of 

Held,  the  instantaneous  seisin  of  A  did  B  to  dower.    Junk  v.  Canon,  84  Penn. 

not  entitle  his  wife  to  dower.    Gammon  286. 
V.  Freeman,  81  Maine,  248. 
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bat  she  refused  privately  to  acknowledge  it;  held,  she  could  not 
have  dower.^(a) 

\  17.  Where  a  man  before  marriage  makes  a  conveyance  of 
lands,  which  is  never  acknowledged  or  legally  recorded,  his 
widow  shall  not  have  dower.^  But  where  the  defendant  was  a 
purchaser  under  a  judgment  entered  on  the  same  day  with  the 
marriage:  but  there  was  no  evidence,  which  in  fact  was  first, 
the  marriage  or  the  entry  of  the  judgment:  the  plaintiff  recov- 
ered her  dower. 

\  18.  And  in  an  action  of  dower,  possession  by  the  husband, 
unless  impeached  or  explained,  is  conclusive  evidence  of  title, 
Proof  of  the  conveyance  of  the  premises  to  the  husband,  by  deed 
of  warranty,  and  of  his  conveying  the  same  to  another  person 
during  the  coverture,  prima  fade,  is  sufficient  to  prove  the  seisin 
of  the  husband;^  more  especially  with  the  additional  proof  of 
possession  by  the  husband  and  his  grantee.^(i) 

§  19.  It  has  been  laid  down,  that,  where  a  widow  demands 
dower  from  one  claiming  under  her  husband,  he  cannot  dispute 
the  husband's  seisin.'    But  this  rule  has  been  criticised,  and  the 

*  Bogne  9.  Rutledfle,  1  Bay.  812;  Mc-       *  WaU  v.  HiU,  7  Dana.  174.  See  Evans 
Artimr  v.  Porter,  1  Ohio,  102.  v.  Evans,  6  Gaa.  275. 

'  Blood  9.  Blood.  28  Pick.  80.  "*  Bancroa  v. White,  1  Gaines,  186.  See 

'  Ingram  v  Morris.  4  Barring,  111.  Elliott  v.  Stuart,  8  Shepl.  160;  2  Hill, 

*  Stevens  «.  Reed,  87  M.  H.  49.  802;  Stevenson  v.  McReary,  12  S.  &  M. 
^  Ctrter  V.  Parker,  28  Maine,  609.  9;  Finn  v.  Sleight,  8  Barb.  401. 

(c)  Bat  where  a  vendor  of  land,  having  deed,  under  which  the  defendant  claims, 

I  ikn  for  the  price,  brings  a  suit  for  it.  acknowledging  her  right  to  dower.  Jew- 

Rcovers  judgment,  and  sells  the  land  ell  v.  Harrington,  19  Wend.  471. 

nposexecation;  the  lien  is  extiogaished,  Upon  a  similar  principle  to  that  above 

ssd  the  widow  of  the  first  vendee  shall  stated,   acceptance  of  dower   estops  a 

ha?e  dower  against  the  execution  pur-  widow  from  disputing  her  husband's  title, 

chsaer.  McArthur  v.  Porter,  1  Ohio,  102.  Perry  v.  Calhoun,  8  Humph.  661.    So, 

Id  Virginia,  where  the  husband,  re-  where  the  widow  remains  in  possession 

oeifing  a  deed  of  land,  gave  a  deed  of  of  the  land,  she  is  estopped  to  deny  the 

trutto  secure  the  price,  and  the  land  husband's  title;  even  though  she  surren- 

wu  afterwards  sold  to  raise  the  price;  it  ders  to  one  claiming  under  an  execution 

was  left  a  doubtful  point  whether  the  prior  to  the  husband's  deed,  and  then 

widow  should  have  dower.     Moore  v.  resumes  possession  under  him.   Grady  v. 

GiUism,  6  Mnnf.  346  Bally,  18  Ired.  221 

(6)  Where  the  defendant  appears  and  Where  the  legal  title  was  in  the  defend- 

denies  the  plaintiflT's  right,  he  thereby  ant,  but  the  plaintiff  held  his  receipt  for 

claims  to  be  tenant  of  the  freehold,  and  the  purchase  money  paid  by  her  deceased 

cannot  set  up  title  in  a  mere  stranger,  husbandfor  the  land,  and  the  defendant's 

ander  whom  no  one  is  claiming  the  pro-  written  agreement  to  convey  it  to  him  on 

miaes.    6  Gas.  277.  request;  held,  parol  evidence  wa9  inad- 

The  demandant  cannot  rely,  except  as  missible  to  defeat  this  equitable  title. 

Mcondary  evidence,  upon  recitals  in  the  Evans  v>  Evans,  6  Gas.  277. 
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cases  which  have  been  supposed  to  establish  it,  examined  by  the 
court  in  New  Hampshire  and  elsewhere;  and  the  conclusion  is, 
that,  although  there  may  be  cases  where  the  tenant  is  technically 
and  absolutely  estopped  to  deny  the  seisin  of  the  husband,  under 
whom  he  claims;  yet,  in  general,  the  husband's  conveyance  is 
only  prima  facte  evidence  of  such  a  seisin  as  entitles  the  widow 
to  dower,  and  the  defendant  ifiay  contest  this  point.  Thus  the 
tenant  may  defend,  upon  the  ground  that  the  husband  had  only 
a  remainder  after  a  freehold,  or  a  leasehold  interest,  though  he 
conveyed  in  fee.  And,  in  general,  dower  will  not  be  allowed 
against  a  purchaser  from  the  husband  upon  a  doubtful  right. ^(a) 


'  Moore  v.  Esty,  6  N.  H.  492;  Otis  v.  81  Maine,  243.    See  Bell  v.  Twilight,  2 

Parshley,  10, 408.  Ace.  Sparrow  v.  King-  Fost,  500;  Crittenden  v.Woodraff,  0  Eng. 

man,  1  Comst.  242;  Kingman  v.  Spar-  82;  Alsberry  v.  Hawkins,  0  Dana,  181; 

row,  12  Barb.  201;  Gammon  v.  Freeman.'  Davis  v.  Logan,  ib.  186. 

(a)  In  an  action  of  dower,  the  hus-  permanent  title.    Browne  v.  Potter,  17 

band's  seisin  is  established  by  proof  of  a  Wend.  164.     See  Norwood  v.  Marrow,  4 

deed  to  him;  of  a  deed  from  him  with  Dev.  &  B.  442.    So  one  is  estopped,  who 

covenauts  of  general  warranty;  And  of  a  holds  under  a  deed  from  the  widow,  as 

similar  deed  from  his    grantee  to   the  executrix  of  the  husband,  conveying  the 

tenant,  though  his  deed  was  executed,  land  subject  to  dower.     Smith  «.  Ingalla, 

soon  after  a  judgment  in  his  favor  upon  a  1  Shepl.  284.    So,  where  the  husband 

vttit  of  entry  on  his  own  seisin,  and  before  was  in  possession,  and  an  execution  levied 

he  had  paid  to  the  tenant  in  that  action  upon  the  land,  under  which  the  tenant 

the  amount  assessed  by  the  jury  for  bet-  claims  title;   this  is  sufficient  proof  of 

terments ;  provided  the  value  of  the  bet-  seisin  in  the  husband.  Cochrane  v.  Libby, 

torments  was  actually  paid  within  the  6  Shcpl.  39.  Sec  Osterhout  v.  Shoemaker, 

time  prescribed  by  statute.    The  cove-  8  Hill,  513. 

nants  of  warranty  estop  the  tenant  from  Where,  to  a  suit  for  dower,  the  defence 

denying  the  husband's  seisin.   Thomdike  is  set  up  that  the  defendant  was  not 

V.  Spear.  81  Maine,  91.  seised,  and  the  plaintiff  prevails;  this 

Where  two   grantors   conveyed  land  judgment  is  conclusive  in  her  favor,  upon 

hy  deed  of  warranty,  without  any  dc-  a  subsequent  bill  in  equity  for  mesne 

signation  of  the   manner    in  which    it  profits.    Tollman  v.  Bowen,  8  Gill  &  J* 

was  held  by  them,  one  died,  and  his  888. 

widow  brought  her  action  of  dower ,  claim-  Where,  to  support  her  action  for  dower, 
!ng  to  be  endowed  of  one*half  of  the  pre-  the  wife  introdaccd  a  mortgage  given 
mises;  held,  the  grantee  was  estopped  many  years  before,  by  her  husband,  ou 
hy  his  deed  from  showing  that  the  living  which  appeared  an  assignment  thereof, 
grantor  was  seised  in  severalty  of  a  much  by  the  mortgagee,  to  one  from  whom  the 
greater  proportion,  and  the  deceased  of  a  tenant,  through  several  mesne  convey- 
much  less  proportion,  than  an  undivided  ances,  derived  title;  if  there  be  no  evi- 
moiety.  Stimpson  v.  Thomaston  Bank,  28  decce  that  the  assignee  ever  claimed  title 
Maine,  259.  under  the  mortgage,  or  had  any  know- 
So,  in  a  suit  for  dower  against  one  who  ledge  of  the  assignment  to  him,  the  ten- 
entered  under  a  deed  from  the  husband's  ant  will  not  be  estopped  thereby  from 
grantee,  the  defendant  has  been  held  denying  that  the  husband  had  title  during 
estopped  to  deny  the  husband's  title,  or'  coverture.  Kidder «.  Blaisdell,  45  Maine, 
te  aver  that,  after  the  purchase  of  the  461. 

land,  an  action  being  brought  against  him  A  took  possession  of  vacant  land  owned 

by  the  true  owner,  he  bought  a  true  and  by  the  State,  made  improvements,  and 
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§  20.  The  last  circumstance  requisite  to  dower,  is  the  death  of 
the  husband.  This  renders  absolute  and  consummate^  an  interest 
before  carUinffent,  inchoate  and  initiate.^  Whether  it  must  be  a 
natwxil  death,  seems  to  have  been  an  unsettled  point.  In  Eng- 
land, the  prevailing  opinion  is,  that  a  mere  civil  death,  as  in  case 
of  becoming  a  monk,  is  insufficient.  Mr.  Dane  remarks,  that 
this  question  is  not  known  ever  to  have  been  started  in  this 
country,  or  the  existence  of  any  such  thing  as  a  civil  death  con- 
tended for;  although  Quakers  and  others  have  been  banished,  and 
many  criminals  arc  imprisoned  for  life;  but  that,  in  New  York, 
it  has  been  decided  that  they  are  dead  in  law.^(a)  A  natural 
death,  however,  may  be  presumed  from  circumstances,  or  proved, 
prima  facie,  by  reputation  in  the  family;  and,  in  such  case,  the 
widow  unquestionably  has  the  same  right  to  dower  as  if  the  death 
of  the  husband  were  positively  proved.  The  English  statute 
(19  Cha-  2,  c.  6)  provides  merely  for  the  taking  effect  of  remain- 
ders and  reversions,  expectant  upon  life  estates.  But  the  prin- 
ciple of  the  statute  has  been  extended  to  most  other  cases;  more 
^ecially  to  those  where  the  title  to  land  is  concerned,  and  the 
property  would  therefore  remain  unimpaired,  if  the  party  should 
prove  to  be  alive.  Thus,  w^here  a  husband  had  been  more  than 
seren  years  absent  from  the  State,  and  it  was  reported  that  he 
was  drowned;  held,  a  second  marriage  by  his  wife  was  valid, 

'  Moore  v.  City,  &c.,  4  Sftndf.  456;  Jenk.  Gent.Ga.4;  1  Cruise,  124;  4  Dane, 

Siddick  «.  Walsh,  15  Mis.  619.  677.    See  Gregory  v.  Paul,  15  Mass.  88; 

*  3  Mas.  36S;  2  Crabb,  89;  SutlifT  v.  Wright  v,  Wright,  2  Desaus.  244. 
Forgey,  1  Cow.  89;  Co,  Lit.  88  b.  132  b; 

occupied  fifteen  years.  The  State  granted  S.  C.  62;  Knight  v.  Mains,  8  Fairf.  41; 

the  land  to  B,  son  of  A,  after  A's  death,  Reid  v.  Stevenson,  8  Rich.  66.  A  grantee 

reserriag  to  the  wife  of  A  a  life  estate,  in  enters  into  possession,  mistaking  the  lot 

the  same  manner  she  wonid  have  been  described,  and  continues  in  possession 

entitled  to  dower,  if  A  had  died  seised  in  until  his  death ;  the  land  is  then  sold  and 

his  own  right.    The  wife  of  A  brings  an  conveyed  by  his  administrator  by  license 

aetioB  for  her  dower.    Held,  A's  posses-  of  conrt,  and  the  purchaser  enters  into 

sion  was  evidence  of  seisin,  and  threw  possession,  and  afterwards  takes  a  quit- 

the  harden  of  disproving  it  upon  B;that  claim  deed  from  the  grantor  of  the  de- 

A  wtf  seised  against  everybody  but  the  ceased,  describing  the  land  as  being  the 

State,  as  a  mortgagor  is  seised  against  same  intended  to  be  conveyed  by  his  deed, 

til  hut  the  mortgagee;  and  that  B  had  Held,  the  widow  of  the  deceased  was  enti- 

iio*hing  to  set  up  against  the  claim  of  tied  to  dower  as  against  such  purchaser, 

dower  except  his  grant,  which  expressly  Hale  v.  Munn,  4  Gray,  182. 

BSTed  the  right  of  dower.     Judgment  for  (a)  In  South  Carolina,  a  husband  ban- 

the  plaintiff.    Smith  r.  Paysengcr,  4  Con.  Ished  has  been  held  civUiter  mortuui. 
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and  entitled  her  to  dower  or  a  distributiye  share  from  the  second 
hiiaband'a  estate.^  And  a  party  claiming  under  the  heirs  of  the 
husband  cannot  deny  his  death.* 

^  Woods  V.  Woods,  2  Bay,  476;  Goch«       *  Hitchcock  v,  Gftrpenter,  9  John.  844 
rane  v.  Libby,  6  Sbepl.  89.    See  Miller 
9.  Batos.  8  S.  &  B.  490. 

21>e8aa9. 244    Under  the  Kentaeky  sta-  the  other  creditors,  are  recognised;  and 

tnte  of  1802,  the  wife  of  one  convicted  qf  the  right  of  the  offender,  after  his  release 

felony  is  not  entitled  to  dower,  as  in  case  from  imprisonment,  to  what  has  not  been 

of  his  decease.    Wooldridge  v.  Lncas,  7  disposed  of  for  either  of  these  purposes,  is 

B.  Xon.  40.    The  estate  is  not  forfeited,  complete.    Nor  does  his  estate  descend 

bat  the  wife's  right  to  alimony,  and  the  to  his  heirs,  bat  remains  in  the  conTict. 

ri^t  cf  the  chUdren  to  sapport,  and  of  lb. 
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CHAPTER  IX. 


DOWER.      WHAT  PEB80N8  MAT  BE  ENDOWED,  AND  IN  WHAT  THINO0. 


1.  Aliens;  English  uid  Amerleui  law.  extrinsic catises. 

2.  Dowe^-Ho  what  things.  18.  Land  appropriated  to  public  use. 

8.  Things  incorporeal.  18  n.  Mill  and  fishery;  annuities;  lands 

4.  Mines  and  quarries.  held  by  improvement,  8us.;  lands 

5.  Wild  lands.  contracted  for;  slaves. 

6.  State  of  cultiTation-^what.  14.  Estates  tail,  &c. ;  for  years;  uses,  8u3 

7.  Improvement  or  depreciation  by  heir  16.  Estates  pour  autre  vU, 

or  purchaser.  10.  Wrongful  estates. 
12.  Increase  or  diminution  of  value  from 


§  1.  With  respect  to  the  persons  who  may  take  an  estate  in 
dower,  the  only  personal  disability  seems  to  be  that  of  aliens. 
At  common  law,  an  alien  cannot  hold  real  estate,  acquired  in  any 
mode;  and  cannot  even  take  it  by  act  of  law..  An  alien  woman 
therefore  cannot  be  endowed.  A  statute  of  Hen.  5  made  an 
exception  in  fitvor  of  aliens  married  to  Englishmen  under  a 
license  of  the  king.  And,  if  naturalized,  an  alien,  in  general, 
shall  have  dower  in  all  the  lands  of  which  the  husband  was 
seised  during  coverture.\a) 

'  1  Cruise,  126;  2  Chit.  Black.  IDS,  n.    28;  Buchanan  v.  Deshou^^l  Harr  fc  G. 

289;  Alsberry  «.  Hawkins,  0  Dana,  177. 

(a)  Decided  otherwise  in  New  York,  of  one,  domiciled  in  Greorgia,  may  claim 

Fiiest  V.  Commings,  16  Wend.  617.  dower  in  aU  lands  in  South  Carolina  of 

The  rights  and  powers  of  aliens,  as  to  which  he  was  seised  at  any  time  during 

real  estate,  wiU  he  considered  hereafter,  coverture.    Lamar  «.  Scott,  8  Strohh. 

See  Miiu.    The  common  law  rule  is  re-  662. 

eognixed  in  Kentu^y .    Thus,  where  a  In  Wisconsin,  a  widow  out  of  the  State 
woman  emigrated  with  her  husband  to  may  claim  dower.    Rev.  Sts.  886. 
Texts,  where  he  died,  and  she  returned  By  St.  7  &  8  Yict.  ch.  66,  an  alien  we- 
apon a  visit;  hold,  she  had  expatriated  man  becomes  naturalized  by  marrying  a 
herself,  and  was  not  entitled  to  dower.  British  subject. 
9  Dana  177.  In  those  States  where  aliens  may  hold 

The  domieU  of  the  husband  does  not  lands,  of  course  they  are  entitled  to 

affect  the  right  of  dower.    Thus  the  wife  dower.    But,  in  some  of  the  other  States, 
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§  2.  With  respect  to  tlie  things  in  which  dowei*  sliall  be  had^ 
the  first  and  most  comprehensive  rule,  is  that  which  has  been 
already  stated  in  giving  the  definition  of  dower,  viz.:  that  the 
widow  shall  be  endowed  of  all  lands  and  tenements  in  which 
her  husband  had  an  estate  of  inheritance .  at  any  time  during 
coverture,  and  of  which  any  issue  that  she  might  have  had  might, 
by  possibility,  have  been  heir.^  The  hist  clause  of  this  defini- 
tion, in  consequence  of  the  peculiarities  of  American  law  as  to 
entailments,  seems  to  be,  in  this  country,  obsolete  and  superflu- 
ous. It  is  accordingly  omitted  in  American  statutes,  which  define 
dower,  where  any  such  exist. 

§  3.  Dower  shall  be  had,  not  only  in  lands  themselves,  but 
also  in  all  incorporeal  hereditaments  that  savor  of  the  realty,(a) 
because  it  is  incident  to  the  estates  to  which  they  arc  appendant. 
It  is  said,  that,  in  the  United  States,  dower  is  principally  con- 
fined to  houses,  lands  and  mills.^ 

*  2  Chit.  Bl.  104;  Brewer  v.  Van  Arg-        •  1  CroiBe,  127;  4  Kent,  40;  Bucker- 
dale,  6  Dana,  204.  idge  v.  Ingram,  2  Yes.  jun.  664;  4  Dane, 

670. 

a  special  exception  from  the  common  law  band  was  seised  during  coverture,  and 

rule  has  been  made  in  favor  of  alien  which  he  had  obtained  before  her  natur- 

women  and  the  widows  of  aliens.  alization.    Priest  t;.  Cummings,  20  Wend. 

In  Massachusetts,  Connecticut,  Maine,  838.  Nor  can  an  alien  widow  have  dower . 
Arkansas,  Wisconsin,  Indiana,  Michigan,  though  at  the  time  of  the  marriage  the 
alien  women  are  dowable;  except,  in  husband  was  an  alien,  and  held  the  land 
Massachusetts  and  Maine,  of  land  con-  under  the  enabliag  act  of  1825.  Con- 
veyed or  levied  on  before  February  28,  nolly  v.  Smith,  21  Weud  69.  By  a  later 
1818.  Mass.  Rev.  St.  411;  (See  Gen.  Sts.)  act,  the  widow  of  an  alien  has  dower. 
Conn.  Sts.  1848,47;  Me.  lb. 892;  Mich. lb.  whether  herself  an  alien  or  not.  St. 
266;  Ark.  lb.  887;  Wise.  lb.  335;  Ind.  1846,  94;  Currin  v.  Finn,  3  Denio,  220. 
lb.  Descent f  sec.  48.  The  alien  widow  of  a  citizen,  who  was 
'  They  are  dowable,  also,  in  New  Jer-  an  inhabitant  of  the  State  when  the  act 
sey,  and,  if  residents,  in  Maryland.  Bu-  of  1802  was  passed,  enabling  aliens  to 
chanan  v.  Deshon,  1  Harr.  &  G.  289;  4  hold  lands,  has  been  held  entitled  to 
Kent,  86.  dower.    Priest  v.  Cummings  16  Wend. 

In  Maine,  the  alien  widow  of  a  citizen  617. 

is  said  to  be  dowable  without  the  excep-  In  Kentucky,  a  widow,  who  was  an 

tlqn  above  stated.    See  1  Smith's  Sts.  alien  at  the  husband's  death,  has  no 

170.  dower.    Alsberry  v.  Hawkins.  9  Dana, 

In  New  York,  the  widows  of  aliens,  177.    In  Alabama,  where  the  widow  of 

who  at  their  death  were  capable  of  hold-  one,  who  conveyed  his  land  while  a  non- 

ing  lands,  if  such  widows  are  inhabitants  resident,  claims  dower  in  such  land,  lying 

of  the  State,  shall  have  dower.    1  N.  T.  in  the  State,,  the  claim  will  be  barred, 

Rev.  Sts.  740.    (See  Mick  v.  Mick,  10  unless  made  within  twelve  months  from 

Wend.  379.)  his  death.    Clay,  174.    The  wife  of  an 

In  the  same  State,  an  alien /eme  covert  alien,  though  herself  an  American  citizen, 
may  be  naturalized;  but  her  naturaliza-  is  not  dowable  of  his  lands.    Congrega- 
tion has  not,  under  the  general  act  of  tional  Church  v.  Morris,  8  Ala.  182. 
Congress,  a  retro-active  operation,  so  as  (a)  Not  in  railroad  shares.     Johns  v 
to  entitle  her  to  lands  of  which  her  bus-  Johns.  1  McCook,  (Ohio)  860. 
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§  4.  There  shall  be  dower  in  mines  or  gruarries,  if  they  have 
been  opened  before  the  husband's  death;  otherwise,  not.(a)  But 
it  matters  not  whether  they  have  been  wrought  by  the  husband 
or  by  his  lessee,  or  whether  he  owned  the  land  itself,  or  merely 
the  whole  stratum  of  the  mine  or  quarry,  upon  the  land  of 
another.^  So  a  tenant  in  dower  of  coal  lands  may  take  coal  to 
aoy  extent  from  a  mine  already  opened,  or  sink  new  shafts  into 
the  same  veins  of  coal,  or  dig  into  a  new  seam  through  one 
already  opened  above  it^  And  where  a  husband  died  seised  of 
a  tract  of  land  of  four  acres  consisting  of  a  slate  quarry  mostly 
below,  but  partly  above,  the  surface  of  the  ground;  and  one- 
quarter  of  an  acre  of  the  quarry  had  been  dug  over,  and  the 
practice  was,  to  take  a  section  of  ten  or  twelve  feet  square  on  the 
top,  to  go  down  to  a  certain  depth,  and  then  recommence  on 
the  top:  held,  the  whole  quarry  must  be  regarded  as  opened, 
and  therefore  subject  to  dower.' 

§  5.  The  peculiar  situation  of  the  land  in  this  country,  as 
being  to  a  very  great  extent  wild  and  uncleared,  has  given  rise 
to  a  question  of  dower,  which  seems  unknown  to  the  English  law, 
viz.:  whether  a  widow  shall  have  dower  in  mid  lands.  This 
question  seems  to  be  involved  in  another  viz.:  whether,  if 
endowed  of  such  lands,  the  widow  could  clear  them,  without 
committing  waste.  The  latter  question  will  be  noticed  hereaf- 
ter, in  connection  with  the  subject  of  waste.  (See  ch.  18,) 
It  is  sufficient  to  say  here,  that  the  former  has  been  diiSer- 
ently  setttled  in  different  States.  In  Massachusetts,  Maine  and 
New  Hampshire,  there  shall  be  no  dower  in  wild  lands,  because 
the  clearing  of  them  would  be  waste,  and  forfeit  the  estate. 
And  there  shall  be  no  dower  in  such  lands,  whether  the  hus- 
band died  seised  of  them,  or  whether  they  were  conveyed  by 
him,  and  subsequently  cleared  by  the  purchaser.     But  the  rea- 

'  Stottghton  V.  Leigh,  1  Taan.  402.  480;)  Quarrington  v.  Arthur,  10  M.  & 
See  The  King  r.  Dnnsford.  2  Adol.  &  El.  W.  886;  Moore  v.  Bobbins,  45  Maine,  498. 
668-98;  Goates  v.  Cheever,  1  Cow.  460,        '  Billings  v.  Taylor,  10  Piclc.  460. 

•  Groach  v,  Puryear,  1  Rand.  258. 

{a)  Becanso  to  open  them  would  be  it  woald  seem  to  follow  that  dower  should 
}M*t€.  If  in  any  State,  according  to  the  be  allowed  in  a  mine,  though  unopened, 
established  law,  it  would  not  be  waste,     (See  iirfraj  5,  as  to  wild  lands. 
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son  of  the  rule  furnishes  an  exception  to  it.  A  widow  shall  be 
endowed  of  a  wood  lot  or  other  lands  contiguous  to  and  used 
with  a  farm  or  dwelling-house,  as  for  fuel,  fencing,  repairs,  pas- 
turing, &c.,  though  not  cleared;  because  she  would  be  entitled 
to  eataversy  for  the  use  of  the  house  or  cultivated  land  assigned 
to  her,  and  at  the  same  time  could  not  lawfully  take  them  a«> 
incident  thereto,  without  a  special  assignment.^(a)  But  it  has 
been  said  in  New  Hampshire,  that  perhaps  the  widow  might, 
without  waste,  cut  ordinary  fuel.  In  Rhode  Island,  dower  is 
allowed  in  woodland.  In  Michigan  and  Ohio,  in  wild  lands. 
Commissioners  estimate  the  annual  growth,  and  assign  one-third 
thereof,  either  by  the  number  of  cords  or  quantity  of  land.*  And 
in  those  states,  where  either  statutes  or  judicial  decisions  autho- 
rize a  tenant  in  dower  to  cut  trees  and  timber,  it  would  seem  to 
be  neceesarily  implied,  whether  so  expressly  declare*  or  not. 
that  a  widow  is  dowable  of  wild  lands.  ; 

^  Conner  v.  Sheperd,  15  Mass.  164;        '  2  K.  H.  60;  R.  I.  St«  1S40,  2022; 
Webb  V.  Townsend,  1  Pick.  21;  White    GampbeU,2  Dongl.  141;  AlIenv.McCoy, 
V.  Willis,  7, 148 ;  Mass.  Rev.  Sts.  460;  N.    6  Ohio,  418. 
.H.  L.  190;  Rev.  Sts.  829;  Me.  Rev.  Sts. 
891. 

(a)  In  North  Carolina  it  has  been  held,  growing  wood  and  timber,  though  used 
that  the  widow  has  no  authority  to  make  by  the  husband  in  raising  wood.  Sec.,  for 
turpentine,  unless  done  by  the  husband,  profit,  unless  it  be  assigned  in  connection 
But  in  the  ordinary  mode  of  making  it,  with  buildings  or  cultivated  land.  And 
she  may  use  trees  boxed  or  tended  for  if  it  is,  the  widow  can  cut  only  enough 
turpentine  in  his  lifetime,  and  may  also  to  supply  the  dower  estate,  in  the  way  of 
box  new  ones,  as  the  others  become  unfit  actual  use  and  consumption,  or  in  con- 
for  use,  not  increasing  the  amount  beyond  nection  with  the  proper  occupation  and 
that  obtained  at  the  time  when  dower  enjoyment  of  such  estate.  White  v.  Cut- 
was  assigned.  Carr  v.  Carr,  4  Dev.  &  B.  ler,  17  Pick.  248.  After  the  assignment 
179.  Where  commissioners  divided  an  of  dower  in  a  dwelling-house  and  the 
estate  into  eight  parts,  and  assigned  a  land  connected  with  it,  it  being  partly 
third  of  each  division  to  the  widow,  and  woodland,  the  whole  having  been  occu- 
one  lot'consisted  chiefly  of  wood  and  the  pied  by  the  husband  as  one  farm,  the 
others  of  arable  lands;  held,  the  widow  widow  leased  the  dower  estate,  removed 
was  not  bound  to  use  each  parcel,  as  if  from  the  land,  and  boarded  in  another 
the  husband  had  left  only  the  lot  to  family,  where  she  was  supplied  with 
which  it  belonged;  but  might  take  from  food.  The  house,  having  become  unten- 
the  wood  lot  fuel  and  timber  for  the  use  antable,  was  taken  down  by  consent  of  all 
of  the  cultivated  lands.  Childs  v.  Smith,  parties.  Held,  neither  the  widow  nor 
1  Md.  Ch.  488.  lessee  could  cut  wood  for  fuel ;  and  if 

Where  the  husband,  daring  coverture,  they  did,  the  reversioner  might  take  it. 
was  seised  of  a  five-acre  lot.  '*  partially  lb.  A  tenant  in  dower  cannot  cut  wood 
improved,"  and  '^partly  covered  with  for  fuel,  unless  the  house  was  on  the  land 
bushes  and  unfenced,"  at  the  time  of  his  at  the  time  when  dower  was  assigned, 
conveyance  thereof;  held,  the  widow  was  Fuller  v.  Wasson,  7  N.  H.  841.  And  she 
entitled  to  dower  in  the  wliole  lot.  Ste-  can  use  it  only  in  such  house.  If  other- 
Yens  V.  Owen,  26  Maine,  94.  Dower  can-  wise,  she  is  guilty  of  waste.  lb. 
not  be  claimed    in  land   covered  with 
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§  6.  A  state  of  culttvcUion  is  the  converse  to  a  state  of 
nature,  and  exists  where  lands  have  been  wrought  with  a  yiew  to 
a  crop,  till  they  are  abandoned  for  every  purpose  of  agricul- 
ture, and  designedly  permitted  to  revert  to  a  condition  like  the 
original  one.  It  is  not  material,  in  regard  to  the  question  of 
dower,  whether  the  lands  have  yielded  an  income  or  not.  At 
common  law,  the  income  or  annual  value  had  no  bearing  upon 
the  title  to  dower;  and  although  a  statute,  after  allowing  to  the 
widow  one-third  of  the  husband's  lands,  adds  that  she  shall 
have  80  much  as  will  yield  one-third  of  the  income  which  he 
derived  from  them,  this  is  not  to  be  regarded  as  any  limitation 
of  the  right,  but  only  as  a  secondary  guide  to  the  sheriff  in 
makiiig  the  assignment.  So,  dower  shall  be  assigned  in  land, 
which,  when  owned  by  the  husband  during  coverture,  was  wood 
and  pasture,  situated  a  mile  from  the  homestead,  and  divided 
from  it  by  land  of  strangers,  but  used  by  him  as  a  pasture 
appurtenant  to  the  homestead;  though  subsequently  it  has 
become  wholly  woodland.  But  Hot  in  woodland  which  the  hus- 
band sold  from  the  homestead,  retaining  till  his  death,  as  part 
of  the  farm,  an  abundant  supply  of  wood  for  fuel,  fencing  and 
repairs.^  • 

§  7.  Intimately  connected  with  the  subject  just  considered,  is 
the  question  of  a  widow's  right  to  dower  in  tmjn'OvementSi  made 
upon  the  land  since  the  husband  was  in  possession  of  it.  These 
may  be  made  either  by  the  heir,  after  the  husband's  death  and 
before  assignmeilt  of  dower,  or  by  one  who  purchased  the  land 
from  the  husband  in  his  lifetime. 

§  8.  Where  improvements  are  made  by  the  heir,  the  widow 
shall  be  allowed  the  benefit  of  thcm.(a)  The  reason  is  said  to 
1)e,  that  it  is  the  folly  of  the  heir  not  to  assign  dower  before 
making  the  improvements.  Another  reason  is,  that,  as  will  he 
seen  hereafter,  the  assignment  of  dower  relates  back  to  the  death  of 
the  husband^  and  the  heir  is  regarded  as  never  having  been  seised 

*  JohnsoD  ff.  Perley,  2  N.  H.  56;  (bnt    Pick.  88;  Eahn  v.  Ealer,  2  Shepl.  409 
see  15  Mass.  167  ;>  Shattnck  v.  Gragg,  23    Moaher  v,  Mosher,  8,  871 

(a)  Otherwise,  it  seems,  in  Wisconsin.  Rev.  Sts.  880. 
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of  this  portion  of  the  lands; (a)  and,  upon  general  principles,  the 
improvements  belong  to  the  owner  of  the  soil.  Judge  Story- 
regards  the  latter  as  the  true  reason  of  the  rule.(d)  In  a  late 
case  it  has  been  held,  that,  in  a  suit  against  the  heir,  the  widoir 
shall  have  dower  according  to  the  increased  value,  independ- 
ently of  his  labor  and  expenditures.^  On  the  other  hand,  it  is 
said,  that,  if  the  value  of  the  land  is  impaired  in  the  hands  of  the 
heir,  dower  shall  still  be  assigned  according  to  the  value  at  the 
time  of  assignment;  although  it  may  be  questioned  whether  such 
depreciation  may  not  be  taken  into  account,  in  estimating  the 
damages  awarded  to  the  widow.* 

§  9.  Where  improvements  have  been  made  by  one  who  pur- 
chased the  land  from  the  husband  without  any  release  of  dower, 
it  is  the  general  rule,  that  dower  shall  be  estimated  according  to 
the  value  of  the  land  at  the  time  of  transfer,  whether  the 
improvements  be  made  before  or  after  the  husband's  death,  with 
or  without  notice  of  the  widow's  right  of  dower.  So,  where  an 
old  building  is  torn  down  by  the  purchaser  and  replaced  by  a 
new  one,  the  widow  is  not  entitled  to  dower  in  the  latter.  She 
must  seek  compensation  in  a  court  of  equity.  The  reason  of  the 
rule  is  said  to  be,  that  such  purchaser,  in  a  suit  upon  the  hus- 
band's warranty,  could  recover  only  the  value  of  the  land  with- 
out the  improvements.     Chancellor  Kent  remarks,  that  this 

'  Powell  V.  M.  &  B.  Mamif.  Co.,  8  Wilson  v.  Oatman,  2  Blackf.  228;  Tod 

Mas.  847;  Gore  v.  Brazier,  3  Mass.  544:  v.  Baylor,  4  Leigh.  498;  Maboney  v. 

Humphrey  »  Phinney,2  John.484;  Tay-  Young,  8  Dana,  688;  Woolridge  v.  Wil- 

lor  V,  Broderick,  1  Dana,  847;  Thomp-  kins,  8  How.  Miss.  860;  Lawson  v.  Mor- 

son  V'  Morrow,  5  S.  &  R.  289;  Ayer  v.  ton,  6  Dana,  471;  Manning  v,  Laboree, 

Spring,  10  Mass.  80;  Go.  Lit.  82  a,  and  88  Maine,  848. 

n.  8;  Russell  v.  Gee,  2  Const.  S.  C.  254;  '  Co.  Lit.  82  a;  8  Mai.  868. 

(a)  This  is  the  English  doctrine.    It  (6)  Land  was  assigned  for  dower  by 

seems  to  ,be  somewhat  shaken  in  the  commissioners  of  the  Probate  Court,  witb 

United  States      (See  Deicent.)     Also,  the  assent  of  the  heir  and  widow,  and 

ch.  12.    It  is  said,  the  claim  of  dower,  the  report  of  the  commissioners  was  sab- 

in  reference  to  those  whose  title  origin-  sequently  accepted.    Held,  after  the  as- 

ates  concurrently  with  that  of  ^he  wid-  signment,  the  widow  might  enter,  and 

ow,  is  governed  by  the  law  in  force  at  cut  and  carry  away  the  growing  crops 

the  death  of  the  husband.  But,  as  against  sown  by  the  heir  previous  to  the  assign - 

parties  having  specific  rights  in  the  pro-  ment,  though  such  entry  was  made  before 

perty  prior  to  the  husband's  death,  by  the  acceptance  of  the  import.    Parker  o. 

thd  law  in  force  when  such  rights  were  Parker,  17  Pick.  286. 
acquired.    Kennedy  v.  Missouri,  &c.,  11 
Mis.  204. 
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reason  has  been  ably  criticised  and  questioned  in  this  country,  (a) 
bat  the  rule  itself  is  founded  in  justice  and  sound  policy.' 

§  10.  Where  the  husband  conveyed  the  land  by  way  of  mort- 
gage, but  remained  in  possession  and  improved,  and  the  mortgage 
was  afterwards  foreclosed;  the  dower  shall  be  of  the  improved 
ralae,  because  the  alienation  is  regarded  by  the  law  as  made  at 
the  time  of  foreclosure.^  So,  if  the  husband,  having  mortgaged, 
make  improvements,  and  then  convey  the  land,  the  widow  shall 
have  dower  of  the  value  at  the  time  of  the  latter  conveyance. 
But  where  the  husband  merely  gave  a  bond  for  the  land,  and  a 
deed  was  given  after  his  death;  held,  the  deed  had  relation  to 


*8  Mas.  870;    Parks  v.   Hardey,  4  by  a  parchaser.    Lord  Denman  goes  iutc 

Bradf.  15;  Throp  v.  Johnson,  8  Ind.  848;  a  learned  and  extended  discussion  of  the 

10  Wend.  4S0;  Waters  v.  Gk)0ch,  6  J.  J.  subject.    Doe  v.  Gwinnell«  1  Ad.  &  £1. 

Xar.  5D1 ;  4  Kent,  65;  Hobbs  v.  Harney,  (N.  S.)  682.  See  Summers  v.  fiabb,  18  HI. 

4  Shepl.  80;  Beavers  v.  Smith,  11  Ala.  488;  Barney  v.  Frownar,  9  Ala.  901; 

20.    lo  a  late  case  in  England,  dower  by  Wise.  Rev.  Sts.  883-4. 
a»tosiwas  allowed  in  improvements  made        '  Hale  v.  James,  6  John.  Gha.  258. 


(a)  Particnlarly  by  Judge  Story  (in  8  band's  grantee,  is  not  properly  chargeable 

Mas.  369-70,)  and  Gh.  J.  Tilghman  (in  5  as  a  lien  on  the  estate.  Johnson  v,  Elliott, 

S.  &  R.  289.)    For  supposing  the  hus-  12  Ala.  112. 

baod  conveyed    without  warranty,  the  In  Maryland,  where  the  husband  has 

vi<low(itaeems)wonld  still  have  no  dower  aliened  the  land,  if  a  compensation  in 

in  improvements.     The  former  learned  money  is  made  to  the  widow  for  her  dow- 

judge  also  criticises  another  reason  which  er,  the  value  of  the  land  at  the  husband's 

has  sometimes  been  assigned,  namely,  death  is  the  criterion,  unless  the  in* 

that  the   husband    was  not    the   owner  creased  value  has  arisen  from  the  labor 

of  the  improvements,  and  dower  is  al-  and  money  of  the  purchaser.    Bowie  v. 

lowed  only  in  what  the  husband  owned.  Berry,  1  Md.  Gh.  452.    In  Pennsplvania 

For  the   same    reason   would    prevent  and  Ohio,  (Thompson  v.  Morrow,  5  S. 

dnver  in   improvements    made  by    the  &  R.  289;  Purd.  Dig.  221,  n;  Walk.  In- 

heir.  which  is  always  allowed.    The  rule  tro.  827;  Dunseth  v.  Bank,  &c.,  6  Ohio, 

mij  have  originated  in  the  policy  of  pro-  77 ;  Seirtz  v.  Shirtz,  5  Watts,  865,)  dower 

raoting  the  prosperity  ot'  the  country  by  is  said  to  be  estimated  according  to  the 

encoaraging  improvements  in  agriculture  value  of  the  land  at  the  time  of  the  ap- 

snd  building;  and  in  an  anxiety  to  pro-  plication  for  dower,  without  the  improvc- 

motealieDattons  and  subinfeudations,  and  ments.    In  New  Hampshire,  a  statute 

thus  lo  disentangle  inheritances   from  provides,  that,  where  the  husband  has 

some  of  their  numerous  burdens.  parted  with  his  title  to  the  lahd,  the 

A  purchaser  at  a  Ghanccry  sale,  sup-  '  widow  shall  be  endowed  of  so  much  as 

posinghis  title  good,  made  improvements  will  yield  one-third  of  the  income  derived 

for  maoufacturing  purposes.    A  widow  from  it  at  the  time  of  alienation..  N.  H. 

ftfterwards  filed  a  bill  for  dower,  and  her  L.  1829,  p.  510.  The  same  rule  is  adopted 

right  was  established.     Decreed,  that  in  Maine.    Garter  v.  Parker,  28  Maine, 

she  should  receive  an  annual  sum  in  lieu  509. 

of  dower,  equivalent  to  her  interest  with-  In  Virginia,  it  has  been  held,  that  the 

ont  the  improvements.    Lewis  v.  James,  widow  cannot  claim  one-third  of  the  pro- 

8  Unmph.  537.    It  seems,  the  sum  as-  c(re<2«of  land  sold  by  the  husband.    Jrits- 

certained  to  be  due  a  widow,  for  her  por-  hugh  v.  Foote,  8  Gall,  18. 
tioo  of  back  rents  collected  by  her  hus- 


160  AMEBIOAN  LAW  OF  BBAL  FBOPSBTT. 

the  bond,  and  dower  should  not  be  allowed  in  improvementa 
made  by  the  purchaser.^ 

§  11.  If  a  purchaser  from  the  husband,  instead  of  making 
improvements,  impair  the  value  of  the  property,  by  neglect  or 
waste,  as  by  tearing  down  buildings,  it  is  held  that  the  wife  has 
no  remedy  against  him,  her  title  being  merely  initiate  at  that 
time.* 

§  12.  Where,  sinee  the  conveyance  made  by  the  husband,  the 
land  has  risen  in  value  from  extrinsic  causes,  such  as  the  increase 
of  commerce  or  population  in  the  neighborhood;  it  seems  to  be 
an  unsettled  point,  whether  the  widow  shall  be  endowed  of  the 
original  or  the  increased  value.  The  former  standard  has  been 
approved  in  New  York  and  Virginia,  and  the  latter  in  Massa- 
chusetts, Maine,  Pennsylvania,  Kentucky,  (it  seems,)  Illinois^ 
Maryland  and  Ohio.^  Judge  Story  suggests  a  distinction, 
between  the  case  where  an  erection  upon  a  part  of  the  land 
itself  increases  the  value  of  the  remainder,  and  an  increase  of 
value  arising  from  causes  unconnected  with  such  erection;  and 
also  between  erections  which  in  themselves  raise  the  value  of 
the  land,  and  those  which  increase  it  by  the  business  carried  on 
and  the  capital  employed  in  them,  such  as  manufactories.  EQs 
conclusion  is,  that  dower  is  to  be  allowed  according  to  the  value 
of  the  land  at  the  time  of  assignment,  excluding  all  the  increased 
value  from  the  improvements  actually  made  upon  the  premises 
by  the  alienee;  leaving  the  dowress  the  full  benefit  of  any 
increase  of  value,  arising  from  circumstances  unconnected  with 
those  improvements.^  On  the  other  hand,  the  court  in  New 
York  hold,  that,  both  at  common  law  and  by  a  fair  construction 
of  the  statutes  of  the  State,  the  widow  shall  have  her  dower 
according  to  the  value  at  the  time  of  alienation,  whether  it  has 
since  increased  or  diminished.^  ' 

'  8  Masfi.  459;  Wilson  v.  Oatman,  2  4  Leigh,  498;  Danseth  v.  Bank,  &c.,  6 

Blackf.  224.  Ohio,  76;  Mosher  v.  Mosher,  8  Shepl. 

*  8  Mas.  867;  M'Clanahan  v.  Porter,  871;  Sammers  v.  Babb,  18  niin.  483; 

10  Mis.  746.  Bowie  v.  Berry,  1  Md.  Gh.  452;  see  Bar* 

■  4  Kent.  66-7;  Thompson  v.  Morrow,  ney  v.  Frownar,  9  Ala.  901. 
5  S.  &  R.  289;  8  Mass.  876;  Dorehester        ^  3  Mas.  875. 

V,  Coventry,  11  John.  510;  Walker  ».        *  11  John.  510;  Shaw  r.  White,  13, 

Schnyler,  10  Wend.  480;  Tod  v.  Baylor,  179;  Hale  v.  James,  6  John.  Gha.  25& 
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^  13.  In  England,  Magna  Charta  provides  that  a  widow  shall 
uot  be  dowable  of  a  castle  or  fortress.^  No  case,  probably,  has 
occurred,  or  will  occur,  in  this  country,  for  the  application  of 
this  particular  rule.  But  an  analogous  priticiple  has  been 
adopted,  iu  oue  instance,  in  Ohio.  Several  owners  of  land  in 
CiDcinnati,  of  whom  A  was  one,  mutually  agreed  to  appropriate 
their  land  to  public  use  for  a  street  and  a  market-house.  The 
city  council  carried  the  appropriation  into  effect  by  erecting  the 
house;  but  A  never  conveyed  the  land  on  which  it  stood.'  Held, 
A's  widow  could  not  have  dower  in  the  market-house,  for  the 
bame  reason  that  in  England  a  woman  was  not  dowable  in  a  cas- 
tle: it  could  yield  nothing  to  her  support  by  a  direct  participa- 
tion in  the  possession,  without  such  an  interference  with  the 
public  right  to  control  the  whole  subject,  as  to  render  its  enjoy- 
ment inconvenient  and  unsafe,  if  not  impossible.^  There  shall 
be  dower  from  the  profits  of  a  mill  or  fishery.  But  not  in  the  right 
of  using  for  hydraulic  purposes  part  of  the  surplus  waters  of  tb$ 
Erie  Canal,  under  a  grant  from  the  commissioner8.^(a) 

'  1  Gralse,  129.  '  Go.  Lit.  82  a;  Kingmaa  v.  Sparrow, 

*  Gwynne  v.  Ginciimatt,  1  Ohio,  469.       12  Barb.  201. 

(a)  In  Yirginia,  dower  is  allowed  upoc  mainder  of  the  contract  and  obtains  a 

Vkoaities  as  well  as  rents,  charged  upon  deed  from  the  vendor,  and  then  the  vendor 

or  issuing  oat  of  real  estate.     Anth.  dies;  his  widow  is  not  entitled  to  dower, 

Shep.  477.  at  common  law.    Pritts  v.  Ritchey,  29 

In  Florida,  as  elsewhere,  a  wife  is  not  Penn.  71. 

entitled  to  dower  in  shares  of  stock  in  a  In  Iowa,  A,  owning  a  land  warrant 

lind  company  which  the  husband  had  not  assignable  by  delivery,  delivered  it 

disposed  of  in  his  lifetime.    McPougal  v.  to  £,.  and  afterwvrds  gave  him  a  bond 

Hepbom,  6  Florida,  568     In  Pennsyl-  for  title;  £  sold  it  to  B,  who  obtained  a 

▼aaia,  in  lands  held  by  improvement  or  decree  against  £,  and  another  decree 

warrant  and  survey,  but  not  those  held  against  the  heirs  of  A,  who  had  died  in 

by  warrant  merely.    Purd.  Dig.  221.    In  the  meantime,  for  a  conveyance.    The 

AUboma,  where  the  husband  had  pur-  warrant  having  been  located,  the  widow 

chased  from  a  reserve  of  Indian  lands  claimed  dower  in  the  land,  and  was  held 

under  the  Creek  treaty,  with  the  appro-  to  be  entitled  thereto.    Burke  v.  Barron, 

bation  of  the  President,  held,  his  wife  8  Clarke,  182. 

should  have  dower.     Parks  v.  Brooks,  In  Illinois  and  Virginia,  dower  is  al- 

16  Ala.  529.  lowed  in   lands  merely  contracted  for, 

In  Illinois,  one  having  possession  un-  where  the  title  may  oe  completed,  al- 
der a  preemption  right  has  no  higher  es-  though,  in  Yirgiuia,  the  contract  were 
uie  than  that  of  a  tenant  for  years,  and  parol.  But,  in  Illinois,  a  right  to  dower 
!]<'»(  one  subject  to  dower.  Davenport  v.  m  equitable  estates  does  not  extend  to 
Farrar,  1  Scam.  316.  land  contracted  for,  if  the  contract  had 

In  Pennsylvania,  where  a  man  pur-  been  assigned.    Owen  v.  Bobbins,  19  III. 

chases  land,  pays  a  small  part  of  the  515. 

prictf.  becomes  insolvent,  and  assigns  his  In  Virginia,  dower  is  allowed  in  lands 

light  to  another,  who  performs  the  re-  pozuued  by  the  husband.    In  Alabama, 

11 
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§  14,  It  has  been  seen,  that  in  general  all  estates  of  inhei-il- 
ance  are  subject  to  dower.  Thus  there  is  dower  in  base  or 
qualified  fees.  So  also  in  estates  tail.^  And  liability  to  dower 
has  even  been  mentioned  as  the  distinguishing  criterion  of  an 
estate  tail.^(a)     With  respect  to  qualified  and  conditional  fees, 

*  1  Cruise,  127;  Buckbridge  v.  Ingram,  *  Low  v.  Burrow,  8  P.  Wms.  263. 
2  Yes.  Juki.  661;  4  Kent,  40. 

in  lands  contracted  and   paid   for.    In  cannot  be  two   cotemporary  rights  of 

Kentucky,  in  lands  contracted  for  by  dower  in  the  same  land,  the  widow  of  an 

bond.      But    only   where  the    husband  obligor  is  not  entitled  to  dower.    But  if, 

holds  the  contract  at  his  death ;  not  where  instead  of  requiring  specific  performance, 

he  has  assigned  it.    Illin.  Rev.  L.  627;  the  obligee  sues  and  recovers  damages 

Rowton  V,  Rowton,  1  Hen.  &  M.  91;  for  a  breach  of  the  bond,  after  the  obli- 

Dean  v.  Mitchell,  4  J.  J.  Mar,  451;  Ste-  gor's  death,  the  widow  of  the  latter  is 

phens  V,   Smith,  lb.   66;   Hamilton  v.  restored  to  her  dower.  Dean  o.  Mitchell, 

Hughes,  6  lb.  58*2;  Lewis  v.  Moorman,  7  4  J.  J.  Mar.  451;  Aaron  v.  Ba3*ne,  28 

Port.  622;  Virg.  Code,  474.  Geo.  107. 

And  where  A,  having  an  equitable  ti-  In  Indiana,  upon  a  sale  of  land,  pai*t 

tie  only,  sold  to  B,  and  put  B  in  posses-  of  the  price  was  paid,  a  note  given  for 

sion.  and  afterwards  received  a  convey-  the  balance,  and  a  bond  to  convey  npou 

ance  of  the  legal  estate  for  the  purpose  full  payment.    The  vendee  took  posses- 

of  conveying  it  to  B;  held,  the  seisin  of  A  sion  and  died;  the  vendor  brought  a  bill 

was  not  such  a  beneficial  seisin  as  would  for  sale  of  the  land,  and  it  was  sold,  the 

entitle  his  widow  to  dower.    Gully  v,  vendor  having  previously  married  and 

Ray,  18  B.   Mon.  107.    The  purchaser,  died.    Held,  the  widow  of  the  vendor 

in  such  case,  is  not  estopped  by  the  hus-  was  not  entitled  to  dower.    Kintner  v. 

band's  deed,  from  explaining  the  nature  McRea,  2  Cart.  458. 

of  his  seisin,  and  showing  that  it  was  In  Ohio,  dower  shall   be  had  in  all 

not  of  such  a  character  as  entitles  his  lands  in  which  the  husband  was  inte- 

wife  to  dower.   lb.  rested  by  bond,  article,  lease,  or  other 

In  Massachusetts,  where  statutes  pro-  evidence  of  claim.    So,  in  land  which  he 

vide  for  specific  performance  of  a  contract,  purchased  without  deed,  paying  a  part  of 

dower  is  allowed  to  the  vendee's  widow,  the  price,  and  afterwards  making  im- 

Reed  r.  Whitney,  7  Gray,  588.  provements.    But  only  in  sQcb  estates  of 

In  Maryland,  a  statute  of  1818  gave  this  description,  as  the  husband  owned  at 

dower  in  equitable  estates.    Held,  not  his  death.    2  Chase,  Sts.  1814;  Smiley 

applicable  to  lands  in  which  the  husband  v.  Wright.  2  Ohio,  507 ;  Derush  v.  Brown, 

held  leases,  with  covenants  to  convey  8  Ohio,  412.    He  must  have  had  a  legal 

in  fee  when  requested;  such  leases  not  estate  during  the  coverture,  or  an  equit-, 

operating. by  way  of  lease  and  release,  able  interest  at  his  death.      Miller  v. 

hut  passing  a  legal  title.     Spangler  v.  Willson.  15  0hio,  108;  Rands  v.  Kendall, 

Stanler,  1  Md.  Ch.  36.  15  Ohio,  671. 

^or  is  dower  allowed  in  an  equitable  In  luwa,  a  widow  has  no  dower,  as 

(•state  which  the  husband  disposes  of  in  against  the  vendor,  in  land  which  he  is 

liis  lifetime.     Bowie  v.  Berry,  1  Md.  Ch.  to  convey  upon  payment,  but  which  he 

452.  Nor  an  equity  of  redemption,  where  never  conveyed,  because   payment   has 

the  mortgage  was  made  previous  to  the  never  been  made.    Though,  probably,  if 

statute.    Hopkins  V.  Frey,  2  Gill.  359.  the  heirs  or  administrator  of  her  husband 

In  Tennessee,  where  the  legal  title  is  were  tO  complete  the  contract  and  obtain 

vested  as  security  for  the  purchase-mon-  the  title,  she  might  have  dower  by  paying 

ey,  the  widow  of  the  equitable  owner  her  share  of  the  money  due  at  her  hus- 

caunot  have  dowser  without  payment  of  band's  death.    Barnes  v.  Gay,  7  Clarke, 

this  sum;  but  she  may  require  a  sale  for  26. 

this  purpose,  and  have  duvvcr  in  a  third  A  wife  has  dower  of  her  husband's 

of  the  surplus.    Thompson  v.  Cochran,  equitable  interest,  under  the  Code.    lb. 

7  Humph.  72.  (o)  In  Massachusetts,  estatet  for  years. 

In  Kentucky  it  is  held,  that,  as  there  where  the  term  was  limited  fur  a  huu- 
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substautiully  the  same  remarks  will  apply  to  curtesy  and  to 
Jower.(a)  (See  eh.  6,)  In  the  case  of  an  estate  tail,  it  has 
bccu  seen  that  curtesy  does  not  cease,  with  a  determination 
of  the  estate,  from  or  in  connection  with  which  it  aiises.^  But 
there  are  several  instances,  where  such  determination  puts  an 
end  to  the  curtesy  of  the  husband,  and  to  the  dower  of  the  wife: 
1.  Where  there  is  an  eviction  by  paramount  title;  2.  An  entry 
for  breach  of  condition;  3.  Where  a  qualified  or  base  fee  ter- 
minates by  its  own  limitation;  4.  Where  a  fee  terminates  by  the 
happening  of  an  event  on  which  it  is  made  determinable.  Or, 
in  general,  the  estate  is  terminated,  by  every  subsisting  claim 
or  incumbrance  in  law  or  equity,  existing  before  the  inception 
of  the  title,  and  which  would  have  defeated  the  husband's  seisin.' 
It  has  been  said,  that  the  reason  why  estates  tail  are  subject  to 
dower  is,  because  they  may  in  certain  ways  be  enlarged  into 
estates  in  fee-simple.  But  this  has  lately  been  declared  an  erro- 
neous opinion;  since  dower  was  allowed  both  in  conditional 
fees,  when  first  introduced,  and  also  in  estates  tail  after  the  stat- 
ute de  donisj  and  before  the  introduction  of  the  common  recov- 


>  Ch.  6.  case,  10  Rep.  97  b;  4  Dane,  667;  4  Kent. 

*  Co.  Lit.  241  ai  Edward  Seymour's    49;  Davenport  v.  Farrar,  1  Scam.  816. 


dred  years  or  more«  and  fifty  years  re-  By  section  4  of  the  act  concerning 

ntin  nnexpired,  are  subject  to  dower,  conveyances,  (Rev.  Code,  1S25,)  in  His- 

the  dowreas  paying  one-third  of  the  rent,  souri,  the  conveyance  of  an  estate  to  one 

if  any.  Mass.  Rev.  St.  411.  SeeGron.Sts.  and  the  heirs  of  her  body  vested  in  her 

Id  M issonri,  there  is  dower  in  leaseholds  a  life  estate,  remainder  in  fee  in  her  heirs, 

for  more  than  twenty  years.  Mo.  St.  228.  not  subject  to  dower  or  curtesy.    Burris 

In  Maryland,  a  lease  for  ninety-nine  years,  v.  Page,  12  Misso.  858. 

renewable  forever,  is  not  subject  to  dower.  A  widow  is  dowable  of  a  fee-simple, 

Spangler  v.  Stanler,  1  Md.  Ch.  86.  determinable  by  executory  devise  on  her 

The  subject  of  dower  in  uses  and  trusts,  husband's  dying  without  living  at  the 

equitiesof  redemption,  and  equitable  es-  time  of  his  death.    Evans  v.  Evans,  9 

tstes  generally,  rents,  commons,  joint  Barr,  190. 

teaaocies.  8cc..  will  be  considered  here-  A,  for  a  consideration  paid  by  B,  con- 

aflcr,  under  those  respective  titles.    See  veyed  land  to  G,  in  trust  for  the  use  of 

Costar  V.  Clarke.  3   Edw.  47;  Lyon  v.  B,  his  heirs  and  assigns  forever,  and  to 

LyoQ,  8  Ired.  Equ.  201.  permit  the  said  B  to  have  and  possess 

(a)  Devise  to  A  and  his  heirs  forever,  the  same,  Sec.,  and.  in  trust,  to  convey 

(charged  with  an  annuity.)  and,  if  A  the  same  to  such  person,  &c.,  as  the  said 

ahonld  have  no  issue,  upoa  his  death,  to  B  shall,  &c.,  direct  aud  appoint.    &eld, 

the  heir  at  law,  subject  to  legacies  to  be  B  took,  under  the  statute  of  uses,  at 

giren  by  A  to  the  younger  branches  of  least  a  qualified  or  determinable  fee,  and, 

the  family.     A  dies  without  issue.    A's  in  the  absence  of  any  appointment,  his 

widow  has  dower.     Moody  v.  King,  2  widow  was  entitled  to  dower     Peay  v, 

Biogb.  447.  Peay,  2  Rich.  Equ.  409. 
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ery  for  the  purpose  of  barring  them.  In  case  of  escheat  for 
ivaDt  of  heirs,  the  widow  still  has  dower.^ 

§  15.  An  estate  'pofwr  avtre  vie  is  not  subject  to  dower*  Thus, 
where  one  purchases  the  life  estate  of  a  tenant  by  the  curtesy 
initiate,  sold  upon  execution,  the  widow  of  such  purchaser  has 
no  dower.' 

§  16.  There  shall  be  no  dower  in  a  wrongful  estate.  Thus, 
where  a  man  has  a  title  to  land,  and  a  rigJd  of  auction  to  assert  it, 
but  no  right  of  entry ^  and  he  enters  and  dies;  although  his  heir 
is  remiUed  to  the  rightful  estate,  the  widow  shall  not  have  dower,' 
But  the  wife  of  a  disseisor  shall  hare  dower,  till  the  disseisin  be 
defeated.^  So  the  widow  of  a  man,  against  whom  judgments 
existed  at  the  time  of  marriage,  is  entitled  to  dower  in  the  land 
of  which  he  was  seised  during  coverture,  subject  to  the  judg- 
ments.^(a) 


'  2Bmg.  452;  4  Kent,  48. 
•  Gaiis  V,  Brown,  6  Cow.  888. 
•■  I  Gruiflo,  128. 


*  4  Dane.  668. 

*  Bobbins  v.  Bobbms,  8  Blackf.  174. 


(a)  An  ancient  English  statute  (West-  to  prove  his  title.    Similar  acts  have 

minster  2,  c.  4)  provides,  that  whore  the  been  passed  in  New  York,  Missouri,  Ohio 

husband  gave  up  his  land  to  an  adverse  and  Kentucky.    1  N.  Y.  Rev.  Sts.  742; 

claimant  coUusively,  by  default,  the  wife  Misso.  Sts.  228;  Walk.  Intro.  826;  1  Ky. 

may  claim  dower  and  compel  the  tenant  Rev.  L.  581. 
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CHAPTER  X. 


DOWBB.      HOW  BABBED. 

1.  iDChottte  right.  18.  Wife's  releftse  can  operate  only  as 

2.  Grime  of  hnsband.  such. 

Z.  Diiinut  ofeharttTM.  19.  Devise  or  legacy,  when  a  bar. 

6.  Transfer  by  the  hasband.  20.  When   an  implied   bar,  in  law  or 

5  a.  Exchange  of  lands.  equity. 

6.  Equitable  and  implied  bars  of  dower.  22  and  notes.  Legacy  to  widow,  how  re- 

7.  Partition.  garded;  apportionment  ot  legacy  j 

8.  Deed  of  wlf^,  in  England ;  Fine,  &c. )  disposal  oflegacy,when renounced ; 

deed  of  hnsband  alone,  and  sale  of  American  law  as  to  devises  in  bar 

land  for  debts.  of  dower. 

9.  Deed  of  hnsband  and  wife.  28.  Election  between  a  devise  and  dower; 

time  of  election;  mode  of  election. 

§  1.  Thb  inchoate  right  of  a  wife  to  dower  attaches  at  the 
instant  of  the  marriage.  Such  right,  however,  may  be  barred 
or  defeated  by  several  circumstances,  some  of  which  have 
already  been  incidentally  noticed, (a)  but  which  will  now  be 
considered  more  at  length. 

§  2.  Anciently,  in  England,  an  attainder  of  treason  or  felony 
against  the  hnsband  was  a  bar  of  dower.  The  principle  was 
variously  modified  by  the  successive  statutes  of  1  Edw.  6,  c.  12, 
5  and  6  Edw.  6,  c.  11.  In  the  United  States,  forfeiture  of  estates 
for  crime  is,  for  the  most  part,  abolished.  And  where  lands  have 
been  confiscated  by  express  legislation,  for  adherence  to  the  pub^ 
lie  enemy,  dower  has  still  been  allowed.(d) 

(a)  See  MuUerif,  Divorcey  Elopement,  Though,  at  common  law,  a  woman 
(6)  Id  Ifew  Jersey,  it  is  expressly  pro-  loses  dower  by  being  attainted  of  treason 
vided  by  statute,  that  the  right  of  dower  or  felony,  jet,  if  pardoned ;  her  right  re- 
shall  not  be  affected  by  the  crime  of  the  vivos,  though  the  husband  have  aliened 
husband.  See  Palmer  v*  Horton,  1  John,  in  the  mean  time.  Go.  Lit.  S8  a;  IS  Bep. 
Css.  27;  Sewall  v.  Lee,  9  Mass.  868;  28. 
Wells  V.  Martin,  2  Bay,  20;  I  N.  J. 
Rer.  0.  268. 
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§  3.  Another  circumstance,  which  by  the  English  law  bars  or 
defeats  dower,  is  detinue  of  charters;  by  which  is  meant,  a  deteu- 
tion  or  keeping  back,  by  the  widow,  of  the  charters  or  title 
deeds  of  the  estate  from  the  heir;  the  effect  of  which  was,  that 
the  heir  was  unable  to  set  off  her  dower.  This  circumstance  is 
of  rare  occurrence  in  the  United  States,  the  reason  of  the  rule 
not  being  applicable,  inasmuch  as  the  heir  may  always  inform 
himself  in  reference  to  the  real  estate  of  the  deceased  husband, 
by  means  of  the  registry  of  deeds;  and  it  is  not  known  that  any 
case  upon  the  subject  is  to  be  found  in  the  American  Reports.^ 

§  4.  The  charters  must  relate  to  the  lands  in  which  dower  is 
claimed,  and  the  tenant  by  his  plea  must  show  the  certainty  of 
the  charters,  so  that  an  issue  may  be  joined.  A  stranger  cannot 
set  up  this  defence,  even  though  the  charters  were  conveyed 
to  him  by  the  husband.  Ho  who  pleads  detinue  of  charters, 
ought  to  plead  that  he  has  been  always  ready,  and  yet  is,  to 
render  dower,  if  the  demandant  would  deliver  them.* 

§  5.  Inasmuch  as  a  widow  is  dowable  of  all  lands,  &c.,  of 
which  the  husband  was  seised  during  cova'ture,  it  follows  of 
course,  that  no  transfer,  by  the  husband,  of  land  once  acquired 
and  owned  after  the  marriage,  will  bar  or  defeat  the  wife's 
dower;(a)    Nor  will  even  the  release  and  extinguishment  of  a 

'  Stearns,  810;  Soe  2  Bl.  Gom.186.         Brickhead  v.  The  Archbishop,  Uc.,  Hob. 
*  Ann  Bedingfleld's  case,  9  Rep.  17  b;    190;  4  Dane,  666. 

(a)  Dower  depends  on  the  law  in  force  the  jadgroent  debtor.    In  a  writ  of  entry 

at  the  time  of  the  husband's  transfer,  by  the  creditor  against  the  second  gran- 

not  of  his  death.    Young  v.  Wolcott,  1  tee  to  recover  the  land  levied  on;  held, 

Clarke,    174;    OTarrell  v,   Simplot,    4  the  wife  had  no  right  of  dower  therein; 

Iowa,  881.  and  that  the  tenant  might  avoid  the  levy, 

In  New  Hampshire,  (Comp.  Sts.  419,)  on  the  ground  that,  by  reason  of  such  de- 

the  husband  of  an  insane  woman  may  ob-  duction,  too  great  an  amount  of  land 

tain  authority  from  the  court  to  release  had  been  takeu  on  the  execution   White- 

her  dower  in  land  conveyed  by  him.    So  head  r.  Mallory,  2  Cush.  188.    But  if  a 

in  Virginia,  (Yirg.  Code,  687.)  husband  convey  land  without  considera- 

The  owner  of  land  before  his  marriage  tion.  or  to  one  as  heir,  in  order  to  defeat 

made  a  fraudulent  conveyance  thereof,  dower,  equity  will  compel  an  account 

The  grantee  conveyed  to  a  third  person,  with  the  widow,  for  one-third  of  the  pro- 

for  the  consideration  of  love  and  affection,  perty.     Jenny  v.  Jenny,  24  Verm.  824. 

after  wliich  the    grantor  married.      A  The  rule  in  the  text,  although^  ua- 

creditor  of  the  grantor  subsequently  lev-  doubtcdly  in  force  in  this  country  *)i.s  a 

led  his  execution  on  the  land  so  conveyed,  rule  of  the  common  law,  has  been  recog- 

and  the  appraisers  made  a  deduction  nized  and  affirmed  in  many  of  the  States 

from  the  value  on  account  of  the  possi-  by  express  statute.    In  Indiana,  it  is 

ble  right  of  dower  therein  of  the  wife  of  provided  that  the  wife  shall  not  be  barred 
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rent,  in  which  she  is  dowable,  bar  her  right  to  dower  therein. 
So  a  second  husband  cannot  convey  his  wife's  dower  in  the  first 
husband's  estate.  So  dower  is  allowed,  notwithstanding  an 
agreement  to  convey  by  the  husband,  executed  under  a  decree 
of  court  after  his  death.^  Where  a  man  conveys  away  his  land 
on  the  very  day  of  his  marriage,  the  law,  favoring  dower,  will 
intend  the  marriage  to  have  preceded  the  conveyance,  and  the 
widow  shall  have  dower.*  So  a  widow  is  not  barred  of  dower 
by  ^  deed  executed  by  the  husband,  without  consideration  to  his 
BOOS,  just  before  marriage,  and  kept  secret  until  after  the  mar- 
riage.^ But  where  a  man  before  marriage  makes  a  conveyance 
of  lands,  which  is  never  acknowledged  or  legally  recorded,  his 
widow  shall  not  have  dower.^  A  widow  is  not  entitled  to  dower 
in  lands  conveyed  away  by  her  husband  before  marriage,  although 
such  conveyance  was  fraudulent  and  void  as  against  his  credit- 
ors.^ So,  where  a  statute  provided,  that  a  deed  in  trust  should 
not  be  valid  against  creditors  and  purchasers^  unless  proved  and 
registered:  held,  such  deed  barred  dower,  though  not  proved, 
Ac.,  till  after  the  husband's  death — the  widow  being  neither  a 
creditor  nor  purchaser.®  So  A  conveys  to  B,  who  enters  upon 
the  land,  and  re-conveys  to  A,  neither  deed  being  recorded.  A 
then  conveys  to  C,  who  has  no  knowledge  of  B's  having  ever 
owned  the  land.  Held,  the  widow  of  B  could  not  claim  dower 
as  against  C.^    And,  in  general,  if  the  husband  makes  a  voidable 

'  4  Kent,  50;  Abergavenney's  case,  6  *  Blood  r.  Blood,  23  Pick.  80;  Rich- 
Co.  79;  Haydon  r.  Ewing,  1  B.  Monr.  ardsoo  «.  Skolfleld,  46  Me.  386. 
114;  Manae  v,  Bachanan,  1  Md  Ch.  202;  '  Whithed  r.  Mallory,  4  Gush.  138. 
Riddlesberger  «.  Mentner,  7  Watts,  141;  See  Richards  v.  Richards.  11  Humph. 
Corert  v.  Hertzogg,  4  Barr,  145.  429;  Cook  v.  Cook,  7  Eng.  881. 

*  Stevart  v.  Stewart.  8  J.  J.  Mar.  48.  *  Norvirood  v.  Marrow,  4 Dev.  & B.  442. 

*  Cranton  v.  Cranson,  4  Mich.  280.  "^  Emerson  v.  Harris,  6  Met.  475. 

of  her  dower  by  any  decree ,  execution  or  New  York,  Ohio  and  Arkansas.  In  Ten- 

nortgage.  to  which  she  is  not  a  party,  nessee,  it  has  been  decided,  that  the  ti- 

Aee.  Nanoe  «.  Hooper,  11  Ala.  554.  tie  of  a  widow  is  paramount  to  the  rights 

Since  dower  is  allowed  in  that  State  in  of  creditors,  claiming  after  the  husband's 

sUlandsof  which  the  husband  was  seised  death.    Ind  Rev.  St.  288-9;  Misso.  St. 

daring  coverture,   the  enumeration  of  228;  Combs  r.  Young,  4  Yerg,  218;  Ark. 

tbese  three  modes  of  charge  or  transfer  Rev.  St.  858;  1  N.  Y.  Rev.  St.  742;  2 

of  coarse  does  not  enable  the  husband  to  Chase,  1315.    See  Reed  v.  Campbellj  1 

W  dower  in  any  other  way — as,  for  in-  Meigs,  888;  London  v.  London,  1  Humph, 

itsnce.  by  an  absolute  deed.  1;  Frost  v.  Etheridge,  1  Badg.  &  Dev. 

In  Missouri,  the  laches,  default,  covin  30;  Norwood  u.  Marrow,  8  Bat.  442.  See 

tod  crime  of  the  husband  are  also  guarded  Itrfra^  8. 
against.    Similar  provisions  are  made  in 
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deed,  but  never  avoids  it,  dower  is  barred;  otherwise,  if  the 
deed  is  void.  Thus,  if  made  for  usurious  consideration,  the 
widow  is  entitled  to  dower,  without  waiting  for  the  heirs  to 
avoid  the  deed.^ 

§  5  a.  There  is  one  instance  in  the  English  law,  where  a  trans- 
fer by  the  husband  alone  will  operate  as  a  bar  of  dower.  This  is 
the  case  of  an  exchange  of  lands.  (See  Exchange.)  In  such  case, 
the  widow  must  elect  to  be  endowed  either  of  those  given  or. 
those  taken  in  exchange — she  cannot  have  dower  in  both.'(a) 

^  6.  In  equity,  a  mere  agreement  by  the  husband  to  convey 
the  land,  or  a  verbal  sale  or  gift  of  it,  if  made  before  marriage 
and  enforced  or  executed  after,  bars  the  widow  of  her  dower. 
The  husband  is  regarded  as  never  having  been  seised  during 
coverture.  So,  although  he  was  an  infant  at  the  time  of  the 
contract,  but  conveys  after  coming  of  age,  and  after  marriage.^6) 
So  where  the  guardian  of  minors,  with  the  concurrence  of  the 
widow,  who  had  a  right  to  dower,  obtained  an  order  for  the 

'  4  Dev.  &  B.  442.  liara  v.  Sale,  1  B.  Hon.  77;  Gaines  v. 

*  Go.  Lit.  81  b.  Qaines,  9,  295. 

'  Greene  v.  Greene,  1  Ham.  588}  Old- 

(a)The  form  of  conveyance  known  to  for  dower  in  the  lands  parted  with.  4 
the  English  law,  technically,  as  an  ex-  Dane,  668;  Stevens  v.  Smith,  4  J.  J.  Mar. 
change,  is  bnt  little  if  at  all  practised  in  64;  1  N.  Y.  Rev.  Sts.  740;  Wilcox  v. 
the  United  States.  But  Mr.  Dane  lays  Randall,  7  Barb.  638;  Oass  v.  Thompson,' 
down  the  principle  above  stated  as  a  mle  1  N.  H.  65;  Wise.  Rev.  Sts.  888. 
of  American  law.  It  has  been  recognized  (6)  And  it  is  said  to  have  been  held 
th  Kentucky  and  Hew  York.  Bnt  in  the  in  Ohio,  (probably  in  eqnity.  npon  thts 
latter  State  it  is  held,  that  the  word  ex-  principle  of  an  equitable  estoppel,)  that. 
thangt^  as  used  in  the  Revised  Statutes,  where  a  widow  was  present  at  a  sale  of 
in  exclusion  of  the  wife  from  dower  in  the  land  by  the  administrator,  having 
lands  exchanged,  requires  a  mutual  previously  agreed  to  it.  and  not  dissent- 
grant  of  equal  interests  in  the  rcspec-  ing  at  the  time;  and  the  land  was  sold 
tive  parcels  of  land,  the  one  in  consider-  free  from  dower,  and  brought  a  larger 
ation  of  the  other.  The  transfer  of  an  price  In  consequence:  she  was  barred  of 
estate,  under  a  lease  in  perpetuity,  in  75  her  dower,  though  the  purchaser  knew 
acres,  for  11  acres  and  $700  in  other  prop-  of  her  claim.  Walk.  Intro.  826 ;  Smiley 
erty,  will  not  constitute  a  legal  exchange;  v.  Wright,  2  Ohio,  509.  See  Lawrence 
and,  where  two  defective  conveyances  v.  Brown,  1  Seld.  894. 
are  proved,  two  valid  conveyances  will  In  Virginia,  both  of  the  principles  above 
not  be  presumed,  to  perfect  a  legal  ex-  stated  have  been  suggested,  as  doubtful 
change.  So,  in  New  Hampshire,  where  and  unsettled  points;  although,  in  a  case 
an  exchange  consists  in  merely  giving  relating  to  the  former,  the  husband  had 
land  for  land,  by  deeds  in  common  form,  received  the  price  of  the  land  or  a  part 
without  the  use  of  the  word  exchange ;  the  of  it,  and  the  wife  had  notice  of  the  con- 
English  rule  does  not  apply.  In  Arkan-  tract  before  marriage;  and,  in  the  case 
sas  and  Wisconsin,  where  one  exchanges  relating  to  the  latter,  the  sale  of  the  laud 
lands,  his  widow  must  take  dower  in  was  made  to  an  innocent  purchaser, 
those  received  by  him,  unless,  in  one  Braxton  v.  Lee,  4  Hen.  &  M.  876;  Heth 
year  from  his  death,  she  brings  a  suit  v.  Cocks,  1  Rand.  844. 
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sale  of  their  land,  and  she  was  present  at  the  sale,  acquiescing 
therein,  and  received  a  part  of  the  purchase-money  in  commu- 
tation of  dower;  held,  she  could  not  afterwards  claim  dower.^ 
So  where  a  widow  administers  on  the  estate  of  her  deceased  hus- 
band, sells  real  estate  under  order  of  court,  and  conveys  it  with 
covenants  of  warranty;  she  will  be  thereby  estopped  to  claim 
dower.*  So  two  infants  inteimarried,  and  before  their  majority 
a  decree  for  alimony  was  rendered,  giving  the  wife  certain  prop- 
erty, which  she  took  and  enjoyed.  After  their  majority,  they 
were  divorced  a  vinculo,  and  the  wife  afterward  married  twice, 
and  she  and  her  second  husband  brought  an  action  for  dower 
against  a  purchaser  of  land  sold  under  execution  against  her 
first  husband,  in  which  she  had  not  released  her  dower.  Held, 
as  she  received  and  enjoyed  the  property  during  her  infancy, 
and  since  her  majority,  she  was  not  entitled  to  any  dower.^  So 
where  a  feme  covert,  after  a  sale  of  land  by  her  husband,  accept- 
ed from  the  purchaser  two  slaves,  in  lieu  of  dower,  and  retained 
them,  without  claim  of  dower,  seven  or  eight  years  after  the 
death  of  her  husband:  held,  although  the  agreement  made  by 
her  while  covert  was  voidable,  yet  her  long  acquiescence  might 
be  construed  iuto  a  renewal  of  it;  and  where,  after  having  recov- 
.  ered  her  dower  in  proceedings  at  law,  she  brought  a  bill  for 
arrears  of  dower,  the  court  refused  her  application.*  So  a  widow 
entitled  to  dower  married  again,  and  the  real  estate  in  w*hich 
she  was  dowable  was  sold  by  the  administrator  of  her  first  hus- 
band, for  the  payment  of  his  debts,  she  not  joining  in  the  deed. 
The  purchaser  conveyed  the  same  to  the  second  husband,  who 
subsequently  mortgaged,  and  then  sold  it,  with  covenants  of 
general  warranty,  the  wife  not  joining  in  either  of  the  deeds. 
Held,  by  the  covenants  of  the  husband,  he  and  his  wife  were 
estopped  from  claiming  dower  in  the  estate  of  the  first  husband, 
daring  the  existence  of  their  intermarriage.^  So  upon  a  petition 
for  dower,  to  which  a  plea  was  put  in,  and  an  order  made  for  sale 
by  the  guardian;  the  widow  was  in  court,  assentiug  to  the  pro- 

'  EUis  V  Diddy.  1  Smith,  d64.  *  Bullock  v.  Griffla,  1  Strobh.  £q.  10. 

*  Hagee  9.  MeUon,  28  Miss.  685.  "  Potter  v.  Potter,  1  Ang.  48. 

'  Bourne  v,  Simpson,  9  B.  Mon.  464. 
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ceedings,  received  part  of  the  price  for  her  dower,  and  attended 
the  sale,  the  commissioner  giving  notice  that  a  clear  title  would 
be  conveyed,  she  claiming  no  dower.  Held,  a  bar.*  So  if  an  admin- 
istrator, selling  real  estate  of  his  intestate,  under  license,  repre- 
sents that  the  purchaser  will  have  a  complete  title,  and  the 
widow,  upon  his  statement  that  *'it  shall  be  as  well  for  her," 
signs,  but  does  not  seal,  a  release  of  dower,  at  the  end  of  his 
deed,  and  he  thereupon  receives  the  full  price  frojn  the  pur- 
chaser; she  cannot  maintain  an  action  against  the  administrator 
for  the  value  of  her  dower.*  But  where  a  widow  applied  for  dower 
in  an  estate,  which  the  husband  had  given  bond  to  convey,  and  the 
administrator  conveyed,  under  direction  of  the  Probate  Court, 
paying  to  the  widow  her  distributive  share  of  the  proceeds; 
held,  the  court  could  not  notice  the  fact  of  such  payment.^  So 
where  an  execution  was  levied  upon  laud,  and,  after  the  right  of 
redemption  had  expired,  the  land  was  sold  for  more  than  the 
amount  of  the  debt,  and  the  balance  paid  over  by  the  creditor 
to  the  debtor's  wife  and  children;  held,  she  was  still  entitled  to 
dower  therein.*  Nor  is  a  widow  ban*ed  of  dower,  in  land  aliened 
by  the  husband,  by  accepting  a  share  of  his  estate  under  the  sta- 
tute of  distributions.^  Nor  is  it  a  bar  of  dower,  that  the  widow 
has  disposed  of  personal  property  of  the  husband,  of  greater 
value  than  the  dower.®  Nor  will  the  mere  acceptance  of  a  con- 
veyance of  the  land  in  which  a  widow  is  entitled  to  dower,  which 
impliedly  disclaims  such  title,  operate  as  a  bar  of  dower.  Thus, 
where  A  the  widow  and  B  the  daughter  of  the  deceased  held 
the  land  undivided,  and,  upon  B's  marriage,  she  and  her  husband 
conveyed  the  land  in  settlement  to  trustees,  of  whom' A  was  one, 
describing  the  land  as  B^s  property;  held,  no  bar  of  A's  right 
of  dower.^  Nor  will  a  widow  be  barred  of  her  dower,  by  attempt- 
ing to  claim  under  a  deed  of  the  husband,  which  is  avoided  as 
fraudulent.  Thus,  where  a  husband  conveyed  fraudulently  to 
the  use  of  himself  and  his  children,  and  contingently  to  the  use 


'  Ellis  V.  Diddy,  1  Cart.  561. 

•  Giles  r.  Moore,  4  Gray,  600. 

•  Wyatt  V.  Brown  8  S.  &  M.  865. 

•  O'Brien  v.  Elliot,  8  Shepl.  125. 


*  Liahaweaver  v.  Stoever,  1  M.  &  S. 
160. 

*  Garuthers  t?.  Wilson,  1  Sm.  &  M. 
527. 

^  Wilcox  V.  Hubbard.  4  Mnn.  846. 


DO  WEB.      HOW  BABRED.  171 

of  his  wife,  who  did  not  sign  the  deed,  and  after  the  husband's 
death  a  creditor  successfully  sought  to  avoid  the  deed,  the  wife 
claiming  under  it;  held,  she  should  still  have  dower.  So  though 
a  widow  attempts  to  buy  the  fee,  or  claims  the  property  mider 
the  will,  yet,  if  the  title  she  acquires  turns  out  to  be  worthless, 
she  is  not  thereby  estopped  to  claim  her  dower.^ 

§  7.  It  will  be  seen  hereafter,  that,  where  the  husband  is  a 
teiumt  in  common,  the  right  of  dower  is  subject  to  the  incident 
of  parHiian.{a)  (See  ch.  12;  ch.  54.)  So  the  right  has  been 
held  subject  to  the  paramount  public  right  of  eminent  domain. 
Thus  a  municipal  corporation  was  authorized  by  statute  to 
take  lands  for  the  public  use,  making  compensation  in  the  man- 
ner prescribed  to  the  respective  owners  and  persons  entitled 
to  or  interested  in  the  same,  whereupon  the  corporation  was 
to  become  seised  in  fee-simple.  Compensation  for  a  portion 
of  the  lands,  whereof  A  was  seised  in  fee,  was  awarded  and 
paid  to  him,  without  notice  of  the  inchoate  right  of  dower  of 
his  wife,  or  award  made  to  her  therefor.  Held,  her  interest, 
for  the  purpose  of  compensation  under  the  act,  was  not  to  be 
considered  as  distinct  from  that  of  her  husband,  so  as  to  require 
a  separate  estimation,  and  that  he  was,  for  that  purpose,  to  be 
deemed  the  entire  owner  of  the  estate;  and  hence  she  was  not 
entitled  to  dower.  The  right  of  dower,  being  an  incident  to  the 
marriage  relation,  was  merely  inchoate  during  the  lifetime  of 
the  husband,  constituting  no  vested  or  certain  interest,  and 
before  his  death  any  regulation  of  it  might  be  made  by  the  leg- 
islature, though  operating  to  divest  dower.     The  general  doc- 

'  Blow  V.  Maynard,  2  Leigh.  80;  GorrieU  v.  Ham,  2  Clarke,  652. 

(a)  So  where  partition  is  effected  by  ject  to  all  debts  and  incumbraDces.    So, 

ule.    Weaver  v.  Gregg,  6  Ohio  Stat,  also,  it  may  be  defeated  by  a  simple  de- 

517.    In  Maryland,  under  the  act  of  claration  to  that  effect,  contained  in  the 

1839,  c.  28,  a  sale  under  a  decree  in  eq-  conveyance  to  him,  or  the  instrument  of 

uity  for  partition,  where  the  wife  of  a  transfer  by  him.    And  a  devise  of  any 

joint  owner  was  made  a  party  complain-  part  of  the  land,  which  is  subject  to 

ant,  will  bai  the  iuchoate  right  of  dower  dower,  for  the  wife's  benefit,  bars  the 

in  Auch  wife,  out  of  the  lands  so  sold,  right,  unless  the  contrary  is  expressly 

Warren  v.  Twilley,  10  Md.  39.  declared.    Otherwise  with  a  devise  of 

By  St.  8  &  4,  Wm.  4,  ch.  105,  dower  other  land,  or  of  personalty.    This  act 

may  be  barred  by  any  transfer  of  the  land  does  not  apply  to  women  who  were  mar- 

msde  by  the  husband,  whether  in  the  ried  previous  to  January  1, 1884. 
wty  of  conveyance  or  devise;  and  is  sub- 
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trine  was  laid  down,  that  the  power  of  the  State  to  take  private 
property  for  public  uses  results  from  its  right  of  eminent  domain, 
which  is  only  restricted  by  the  constitutional  provision,  that 
just  compensation  shall  be  made  to  the  owner.  In  cases  of  this 
character,  the  husband  is  justly  considered  the  entire  owner, 
and  the  award  is  properly  made  to  him.  And,  on  payment  to 
him  of  the  full  value  of  the  property,  the  title  vests  in  the  pub- 
lic, discharged  from  any  claim  of  dower.^ 

§  8.  At  common  law,  the  deed  of  a  married  woman  is  ipso  facto 
void.*  In  England,  however,  a  widow  may  bar  herself  of  dower 
by  joining  with  her  husband  in  a  fine  or  recovery^  though  not 
by  joining  hrm  in  a  mere  deed.  But  various  devices  have  been 
there  resorted  to,  chiefly  by  way  of  complicated  limitations,  to 
effect  this  object.  These  are  not  practised,  because,  as  will  be 
seen,  not  necessary,  in  the  United  States.^(a) 

>  Moore  v.  City,  ficc.,  4  Sandf.  456.  "  1  Cruise,  139;  4  Kent,  60. 

*  8  Mas.  851. 

(a)  In  the  States  of  Vermont,  New  see,  dower  is  barred  by  a  sale  of  the 

Hampshire,  Connecticut,  Ohio,  (see  ch.  lands  under  a  mortgage  or  judicial  pro- 

24,)    Tennessee,    (but   not    where   the  cess.   But,  in  Tennessee,  a  widow  is  dow- 

purchaser  knows  that  the  husband's  in-  able  of  lands  of  her  husband  which  are 

tent  in  giving  the  deed  is  to  bar  dower,  levied  on  before  his  death,  but  not  sold. 

Brewer  v.  Gonnell,  11    Humph.   500,)  In  Pennsylvania,  the  rule  above  stated 

North  Carolina,  Texas,  Florida,  Missis-  seems  to  be  founded  upon  no  express 

sippi  and  Greorgia,  (nothing  short  of  an  provision,  but  upon  a  mere  construction 

actual  conveyance  by  the  husband,  no  of  the  statutes  on  this  subject.     In  the 

laches  in  vindicating  his  title,  will  bar  same  State,  where  the  husband,  being 

the  wife's  dower,  under  St.  1826,  Hart  v.  insolvent,  conveys  to  trustees  for  pay- 

McCoUum,  28  Geo.  478)  \  a  widow  shall  ment  of  debts,  bis  widow  shall  have  dow- 

be  endowed  of  those  lands  only  of  which  er,  and  also  one-third  of  the  rents  and 

the  husband  died  seised.    Reeve,  40-1 ;  pro6ts,  till  creditors  compel  a  sale  of  the 

4  Kent,  41-2;    1   N.  G.  Rev.  St.  613;  land  for  debts,  though  by  such  sale  her 

Prince's  Dig.  249;  Verm.  Rev.  St.  289;  dower  will  be  lessened.   It  has  been  more 

Thomp.  Flori.  Div.  2,  Pt.  1,  Ch.  2,  s.  1;  recently  held,  that  a  sale  fur  payment  of 

Miss.  Code,  ch.  50.  s.  2,  art.  162;  N.  H.  debts  does  not  debar  the  widow  of  a  do- 

Comp.  Sts.  ch.  175,  s.  8.    Hence,  if  a  ceased  alienor  of  her  dower.    Keller  v. 

man  purchase  lands,  own  them  during  Michael,  2  Yea.  300;  Kncider  v.  Kuei- 

coverture,  but  afterwards  part  with  them;  der,  1  Miles,  220;  Liehaweaver  v.  Sto- 

he  thereby  debars  the  widow's  dower  in  ever,  1  W.  8c  S.  160;  Helfrich  17.  Ober- 

those  lands  by  his  own  separate  act,  and  Meyer.  15Penn.  118;  Rutherford  «.  Reed, 

without  any  consent  on  her  part.    In  6  Humph.  423. 

Virginia,  the  husband  of  an  insane  wo-  Nor  an  assignment  in  insolvency  nndcr 

man  may  obtain  license  to  convey  free  a  compulsory  process,  and  a  conveyance 

of  dower;  reserving  a  portion  of  the  price  by  the  husband's  trustee.      Eberle  v. 

to  her.    Vir.  Code,  587.  Fisher,  18  Penn.  526. 

In  Ohio,  it  is  provided  that  the  bus-  But  a  sale  of  land  under  a  testament- 
band  of  an  insane  woman  may  convey  his  ary  power,  for  the  payment  of  debts,  dis- 
land,  free  from  the  incumbrance  of  dow-  charges  the  land  from  dower.  Mitchell  v. 
or.    Ohio  Stat.  1886,  7  Mar.  29.  Mitchell,  B  Barr,  126. 

So  dower  is  barred  by  a  sale  for  taxes.  Where  a  vendee  agreed  to  apply  part 

Jones  V.  Denore,  8  Ohio,  N.  S.  480.  of  the  purchase-money  in  satisfaction  of 

In  Pennsylvania,  Missouri  and  Tennes-  all  judgments  and  liens  against  the  yen- 
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» 

§  9.  Bat,  in  all  the  States,  the  most  usual  mode  of  barring 
dower,  is  by  a  deed  of  the  husband  in  which  the  wife  joins,  and 
which  contains  at  the  close  an  express  relinquishment  of  dower. 

Au  unsealed  release  is  bad.     In  many  of  the  States,  this  method 

dor,  and  h»  became  the  pnrcbaaer  at  a  died  seised  is  sold  by  a  coart  of  equity, 
cberiff's  sate  under  one  ot  these  judg-  free  from  the  claim  of  dower,  for  the  pay- 
ments after  the  vendor's  death;  held,  ment  of  debts,  by  reason  of  the  insuffi- 
tlils  did  not  divest  the  widow's  dower,  ciency  of  the  personal  estate  to  pay  them, 
for  he  was  bound  to  extinguish  the  debts  and  bis  widow  is  a.  party  to  such  pro- 
for  which  the  land  was  sold.  Shurtz  v.  ceeding;  she  will  be  barred  of  her  right 
Thomas,  8  Barr.  859.  of  dower  so  long  as  the  decree  remains 

A  widow's  thirds,  as  appraised  under  unreversed.    Gardiner  v.  Miles,  6  Gill, 

]>roeeeding8  in  the  orphans'  court,  and  94. 

left  a  charge  on  the  land,  are  not  di-  A  sale  after  marriage,  under  an  exe- 

Tested  by  a  sale  of  the  land,  under  a  de-  cution  upon  a  judgment  prior  to  the  mar- 

creciof  the  orphans' court,  as  the  proper-  riage,  will  defeat  dower,  even  at  law. 

tjof  the  party  who  took  it  at  the  ap-  Trustees,  Sec.,  v.  Pratt,  10  Md.  6. 

praised  valne.    Yandever  v.  Baker,  18  So,  notwithstanding  an  arrest  under 

Penn.  121.  a  ca.  $a   issued  prior  to  the  marriage; 

In  North  Carolina,  a  statute  provides,  which  neither  waives  nor  suspends  the 

that  any  fraudulent  conveyance  by  the  lien  of  the  judgment,  so  as  to  allow  the 

hnibaiKd  shall  not  bar  doVer.    In  the  dower  to  attach  upon  the  lands.    lb. 

Bsme  State,  the  widow  has  dower  in  lands  The  objection  to  a  sheriff 's  sale,  that 

lold  after  the  husband's  death,  under  a  two  tracts  not  contiguous  were  sold  in 

jS./a.  tested  and  levied  before.    N.  Gar.  mass,  cannot  be  made  by  the  widow,  of 

Rer.  Sts.  618;  Frost  v.  Etheridge,  1  the  defendant  in  the  judgment,  in  an  ac- 

Der.  80.  tion  at  law  against  the  alienee  of  the  pnr- 

In  Yirginia,  dower  is  barred  by  a  bona  chaser  at  such  sale,  for  her  dower  out  of 

,/i^sale-to  satisfy  a  prior  incumbrance,  one  of  such  tracts.     lb. 

ia  cresting  which  the  wife  joined     In  In  New  York,  a  widow  cannot  claim 

Kentucky,  dower   is  subordinate  to   a  dower  in  the  surplus  arising  from  a  sale 

creditor's  lien.     McClurev.  Harris,  12  B.  in  foreclosure,  where  the  husband  was 

Mod.  261.  living  at  the  time  of  making  the  decree, 

In  Georgia,  a  conveyance  by  an  officer  or  when  the  sale  took  place. .  Frost  v. 

bars  dower,  as  if  made  by  the  husband.  Peacock,  4  Edw.  678. 

Georgia  Sts.  1842,  p.  76.  In  it  held,  that  the  statutes  of  New 

In  Indiana,  dower  cannot  be  affected  York,  relating  to  the  sale  of  the  real  es- 

bj  sn  execution  sale.    If  a  mechanic^  tate  of  deceased  persons,  under  a  surro- 

licR  accrue  after  the  employer's  marriage,  gate's  order,  for  the  payment  of  debts, 

and  the  employer  die  after  the  accruing  do  not  authorize  the  sale  of  a  widow's 

of  the  lien,  the  right  of  dower  of  the  om-  estate  in  dower,  whore  dower  has  been 

ployer's  widow  will  be  paramount  to  the  actually  assigned  to  her.    Lawrence  v. 

lien.    So,  in  Illinois,  dower  cannot  be  Miller,  2  Gomst.  245. 

affected  by  a  mechanic's  lien,  and  tUe  In  Maine,  the  right  of  dower  may  be 

vidow  should  not  be  made  a  party  to  the  defeated  by  an  attachment.  Thus,  where 

proceedings  to  enforce  it,  if  she  has  no  one  whose  land  was  attached  on  mesne 

vUier  interest  in  the  premises.   McMahan  process  married;  and,  a  judgment  being 

t.  Kimball,  3  Blackf.  6;  Pifer  v.  Ward,  8  obtained,  the  execution  was  seasonably 

lb.  252;  Shaeffer  v.  Weed,  8  Gilm.  511.  levied  on  the  land;  and  after  the  levy  he 

In  Alabama  and  Arkansas,  dower  is  died:  held,  the  widow  had  no  right  to 

Allowed  from  an  insolvent  estate     Allen  dower.  Brown  v.  Williams,  81  Maine,  408. 

r.  Allen,  4  Ala.  (N.  S.)  656;  Crittenden  In  Delaware,  (Dela.  St.  1829,  167,)  a 

r.  Woodruff,  6  Eng.  82;  ' v.  John-  statute  of  1816  provides,  that  a  widow 

SOD,  lb.  94      See  Outlaw  v.  Yell.  8  Eng.  shall  have  dower  in  all  lands  owned  bf 

— .    Nance  v.  Ilooi>er,  11  Ala.  562.  the  husband  during  coverture,  free  from 

Id  Maryland,  upon  a  creditor's  suit,  all  conveyances,  debts,  liens,  &c.,  ex* 

tiiereal  estate  of  the  debtor  may  be  sold,  cepting  any  lien  or  incumbrance  existing 

^abject  to  dower.     Mildred  v.  Neill,  2  before  the  passage  of  the  act.    And  it  \% 

Bland,  3ft5;  Ewings  v.  Ennalls,  lb.  856.  said  that,  previously,  dower  was  subject 

Where  the  land  of  which  a  husband  to  debts. 
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is  prescribed  by  express  statutes,  and  added  as  an  exception  or 
qualification  of  the  common  law  definition  of  dower.*(a)  In 
Massachusetts,  the  practice  was  referred  by  one  distinguished 
jurist  to  early  colonial  and  provincial  acts,  and  by  another  to 
New  England  common  law.*  A  statute  of  Georgia  recites,  that 
the  conveyance  of  the  lands  of  a  feme  covert^  by  fine  and  recov^ 
ery,  was  never  practised  in  any  of  the  American  colonies.'  The 
statutory  mode  is  a  substitute  for  fine  and  recovery,  and  must 
be  substantially  complied  with/  In  many  States,  a  private 
examination  of  the  wife  is  required  to  render  her  release  of 
dower  valid,  and  seems  to  have  been  practised  before  any  statu- 
tory provision  requiring  it.  Substantially  the  same  provisions 
are  made,  with  regard  to  a  release  of  dower,  and  a  conveyance 
by  the  wife  of  her  own  lands,  which  has  been  already  treated  of, 
and  to  the  remarks  concerning  which  the  reader  is  referred.^(2») 

*  4  Kent,  58;  8  Mas.  851;  Lnfkin  v.        '  Anth.  Shep.  592. 
Giirtis,  18  Mass.  228;  Manning  v.  Labo-        *  O'Farrall  v.  Simplot,  4  Iowa.  881. 
ree,  88  Maine,  848.  *  Sxpra,  ch.  7;  Anth.  Shep.  598. 

'  Fowler  v.  Shearer,  7  Mass.  20-1;  8 
Mas.  851-2. 

(a)  That  is,  ''a.  widow  shall  be  en-  fear,  threats  or  compulsion  of  her  hus- 
dowed/' &c.^  UTi/cM  <Ae  have  parted  with  band,"  is  sufficiently  complied  with,  if 
her  rights  in  the  method  prescribed.  In  the  words  **  freely  and  of  her  own  ac- 
Massachusetts,  the  early  colonial  and  cord,''  are  substituted  for  the  words,  '*  as 
provincial  statutes  are  said  to  imply  and  her  voluntary  act  and  deed,  finely.''  Dan- 
recognize,  though  not  create,  the  power  das  v.  Hitchcock,  12  How.  U.  S.  256. 
of  a  feme  covert  thus  to  bar  her  dower.  In  Massachusetts,  it  was  remarked  by 
Col.  St.  1644;  Prov.  St.  9  Wm.  cb.  7;  8  Parsons,  Gh.  J.,  (7  Mass.  20;  ace.  Frost 
Mas.  851-2.  v.  Deering,  8  Shepl.  156,)  that  a  release 

It  has  been  held,  that  statutes  provid-  of  dower  has  been  sometimes  effected  by 

ing  for  this  mode  of  releasing  dower  su-  a  separate  deed  of  the  wife,  subsequent 

persede  all  other  methods.     French  v.  to  that  of  the  husband,  and  reciting  the 

Peters,  88  Maine  ,  896.    In  Ibdiana,  a  sale  by  him  as  the  consideration.    Bui 

widow  marrying  again  cannot  alienate  the  Revised  Statutes  provide,  that  the 

her  dower.    Rev.  Sts.  Detcent^  sec.  18.  husband  shalljoin  in  the  subsequent  deed; 

(6)  It  has  been  held,  that  the  certifl-  and  such  deed  by  the  wife  alone  is  void, 

cate  of  acknowledgment  need  only  be  in  Mass.  Rev.  St.  410;   Page  v.  Va^.  6 

the  usual  form,  and  tttfr«/antia//y  conform-  Gush.  196.     So  in  Michigan. — ^Rev.  St. 

able  to  the  statute.    Brown  v.  Farran,  8  264;  see  Sts  1849, 60;  and  Maine. — ^Rev. 

Ohio,  15.     See  Dundas  v.  Hitchcock,  12  St.  892;  and  Wisconsin,— -Wise.  lb.  884. 

How.  256;  Ravarty  v.  Fridee,  8  McLean,  And  Judge  Story  supposes,  (8  Mas.  853.) 

230.  that  Judge  Parsons'  remark  was  by  him 

A  statute  requiring,  in  any  release  of  applied,  and  is  applicable  only  to  the 
dower,  or  other  conveyance  of  real  estate  case,  where  the  wife's  deed,  though  sub- 
by  a  married  woman,  a  certificate  of  a  sequent,  is  made  on  the  same  day,  and 
magistrate  on  the  deed,  that  the  wife,  on  as  part  of  the  same  transaction  with  the 
a  private  examination,  apart  from  her  husband's,  and  that  this  course  was  tome- 
husband,  acknowledged  that  she  signed  timet  adopted,  but  not  so  generally  as 
,  and  delivered  the  same  "as  her  volun-  to  give  it  the  validity  of  a  usage.  If 
tary  act  and  deed,  freely,  without  any  the  wife's  deed  be  seven  months  subse- 
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^  10.  It  is  sometimes  held  that  the  wife  need  not  sign  the  deed 
in  person;  that  a  signing  by  any  third  person,  or  by  the  husband, 
if  done  in  her  presence  and  under  her  direction,  will  be  sufficient. 
And  in  case  the  witnesses  to  her  signature  fail  to  prove  ft,  her 
own  admissions  are  competent  evidence.  But  a  more  recent 
case  decides  that  the  deed  of  a  married  woman,  executed  by 
power  of  attorney,  as  to  which  she  was  privately  examined,  does 
not  bar  her  dower.  And  where  husband  and  wife  gave  a  power 
to  convey  to  A,  and  afterwards,  by  deed  of  warranty,  the  hus- 
band conveyed  to  A,  and  A  mortgaged  and  conveyed  in  his  own 
name;  held,  the  deed  of  A  was  not  made  under  the  power,  and 
the  dower  was  not  released.^ 

*  Frost  V.  Deering,  8  Shepl.  156;  Lew-    Ham,  2  Clarke,  552. 
is  V.  Coxe,  5  Uarring,  401 ;  Cornell  v. 

qvent  to  the  hnsband'  s,  given  after  two  Her  joining  in  the  deed  or  covenant  is  in- 

mesne  conveyances ,  for  a  new  considera-  sufficient.    Davis  v.  Bartholomew,  8  Ind. 

lion,  and  not  reciting  the  husband's  sale  485.     So  in  Maine,  a  wife  does  not  re- 

as  the  consideration y  it  is  void.    This  is  lease  her  dower,  unless  she  uses  apt 

not  joining  in  the  deed  of  the  husband,  words  to  express  such  intention.    The 

according  to  the  words  of  the  statutes,  words  **  in  token  of  her  free  consent,"  in- 

Ifor  does  the  husband's  mere  assent  make  sorted  in  the  conclusion  of  the  deed,  are 

aoj  difference.     So  a  release  indorsed  not  sufficient.   Stevensv.  Owen,  25  Maine, 

apon  the  husband's  deed,  in  considera-  94.     In  Ohio,  an  acknowledgement  is 

tioDof  the  sum  mentioned  in  the  deed,  is  valid,  though  not  on  the  same  day  with 

iosafficient.     Powell  v.  Monson,  Sec,  3  the  execution.    Williams  v.  Robson,  6 

Mas.  34T;  Shaw  v.  Buss,  1  Shepl.  82;  Ohio  St.  510. 
French  v.  Peters,  83  Maine.  89G.  In  Iowa,  a  wife  joined  in  the  deed  with 

In  Kentucky,  the  wife  may  release  by  her  husband,  but  did  not  expressly  re- 
ft inbsequent  deed.  But  not  by  parol,  linquish  her  dower  nor  properly  acknowl- 
though  privately  exan^incd.  Worthing-  edge  the  deed.  The  court,  in  view  of  the 
ton  V.  Mlddleton  6  Dana,  800.  But.  in  ordinary  practice,  held  that  she  was  not 
general,  in  Kentucky,  the  sole  deed  of  a  bound  by  the  body  of  the  deed,  as  the 
vifeisvoid.  In  Ohio,  she  must  join  with  transaction  appeared  to  be  one  of  the 
the  husband's  attorney.  1  Ky.  Rev.  L.  husband  alone,  and  she  only  intended  to 
436;  Thompson  v.  Peebles,  6  Dana,  891;  release  her  dower,  and  that  the  dower 
Gleno  r.  Bank,  &c.,  8  Ohio,  872;  French  was  not  released  for  want  of  appropriate 
V.  Peters,  33  Maine,  896.  terms  and  an  acknowledgment.    West- 

A  release  of  dower  before  marriage  is  fall  v.  Lee,  7  Clarke,  12.     But,  in  Mary- 

roid.    Uastings  v.  Dickenson,  7  Mass.  land,  the  deed  may  bar  dower,  though 

lo9.  the  wife  bo  not  named  in  it.   3  Mas.  847; 

In  New  Hampshire,  the  wife  may  re-  Catlin  v.  Ware,  9  Mass.  218;  Learned  v. 

kr&SB  alone.  So.  although  an  infant.'  The  Cutler,  18  Pick.  0;  1  Md.  L.  128;  Stevens 

vife  cannot  release  to  the  husband.    £la  v.  Owen,  25  Mainu,  94.     So  in  Ohio,  the 

r.  Card.  2  N.  H.  176;  Kowe  v. Hamilton,  wife  need  not  join  in  the  covenants,  nor 

SGreenl.  68;  N.-H.  Rev.  St.  297.     In  expressly  release  her  dower.     Smith  v. 

Kenincky,  relea.se  of  dower  by  an  infant  Hardy,  16  Ohio,  191. 
/?Bte  is  voidable.     Oldham  v.  Sale,  1  B.        In  New  Jersey,  the  separate  deed  of 

Mtrtir. 77.  the  wife  will  not  pass  her  dower;  her 

In  Ma$.sachnsetts,  merely  joining  in  the  hu.sband  must  join.     Dodge  r.  Aycrigg, 

tin^band'a  deed  is  insufficient,  without  1  Beasl.  82.     In  Illinois,  the  assent  of 

words  of  release.  Ub.  sup.  So,  in  Indiana,  a  husband  is  necessary  to  the  wife's  re- 

tberemust  be  a  release,  though  there  is  a  lease  of  dower  in  the  estate  of  a  former 

certilicale  of  the  wife's  acknowledgment,  husband.    Osborn  r.  llorin,  19  III.  124. 
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§  11.  The  demandant  in  a  writ  of  dower  is  not  barred  by  a 
release  of  dower  made  by  her  to  a  third  person,  under  whom  the 
tenant  does  not  claim.  ^ 

^  12.  Where  a  wife  releases  her  dower,  and  afterwards  the 
purchaser  from  the  husband  recovers  damages  of  him  for  a 
breach  of  the  covenant  that  he  had  a  right  to  convey,  there  being 
attachments  on  the  land  at  the  time  of  conveyance;  the  release 
of  dower  becomes  void,  because  the  recovery  of  the  action  debars 
the  purchaser  from  afterwards  claiming  anything  by  his  deed. 
So,  where  a  wife  joins  in  the  deed  of  her  husband  and  releases 
her  dower,  and  an  execution  .against  him  is  afterward^  levied 
upon  the  land,  and  the  creditor  recovers  it  from  the  purchaser, 
on  the  ground  that  the  conveyance  was  fraudulent;  the  right  of 
dower  revives,  and  the  widow  may  recover  it  from  such  creditor 
or  his  assigns^.  So  where  the  husband's  conveyance  is  set  aside 
as  fraudulent  against  creditors,  and  the  land  sold  and  conveyed 
under  a  decree  for  their  benefit  after  his  death;  the  widow  shall 
have  dower,  though  she  joined  in  the  conveyance.'  So  where 
land  was  mortgaged  to  secure  a  debt,  in  which  mortgage  the  wife 
joined,  and  was  subsequently  sold  under  a  judgment  against  the 
husband,  at  the  suit  of  a  stranger  to  the  mortgage;  h^ld,  the 
wife  was  not  divested  of  her  dower,  though  the  court  had  ordered 
the  purchase-money  in  part  to  be  applied  to  the  mortgage  debt.^ 

§  13.  The  wife  may  validly  join  in  a  lease  as  well  as  an  abso- 
lute deed.     In  such  case  she  shall  be  endowed  of  the  rent.^(a) 

'  Robinson  v.  Bates,  8  Met.  40.  *  A^ery,  J.,  dissenting.  Taylor  v.  Fow- 

.  '  Stinson  v.  Sumner,  9    Mass.  148;  let,  18  Ohio,  567. 

Robinson  v.  Bates,  8  Met.  40.  *  Herberts.  Wren,  7  Cranch.  870.  See 

'  Summers  r.  Babb,  18  III.  4S8.    See  Hall  v.  Hall,  2  McCord,  Cha.  280. 
Woodworth  v.  Paige,  6  Ohio  St.  70. 

(a)  In  Maine,  the  wife  of  one  under  guar-  But  it  has  been  held  in  New  York  and 

dianship  may  release  her  dower  alone.  Ohio,  that  a  release  of  dower,  though  a 

Me.  St.  1858,  29.  substitute  for  the  old  process  of  recorery, 

In  Alabama,  by  statute,  an  infant  mtLV  re-  does  not  so  far  partake  of  the  nature  of 
lease  dower.  In  the  same  State,  a  deeii,  to  the  latjter,  as  to  render  valid  the  release 
bar  dower,  must  be  signed  in  presence  of  of  an  infant.  Nor  does  a  private  exam- 
two  or  more  creditable  witnesses,  or  ac-  ination  give  validity  to  such  release.  Nor 
knowledged.  Clay,  174.  If  made  out  is  a  release  of  dower,  like  a  fintj  made 
of  the  State,  it  may  be  acknowledged  be-  valid  by  mere  consent  of  the  husband, 
fore  a  notary,  or  a  judge  of  a  court  of  re-  St.  of  Ala.  1886,  No.  22;  Md.  L.  1096; 
cord.  lb.  Priest  v  Cummings.  16  Wend.  017;  20, 
In  Wisconsin^  the  guardian  of  an  in-  881;  Jones  «.  Todd,  8  Mas.  861.  866; 
fant.  So,  in  Maryland.  Chancery  may  Hughes  v.  Watson,  10  Ohio,  137;  Wise, 
affirm  the  release  of  dowor  by  an  infant.  Rev.  St.  884. 
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§  14.  It  has  been  seen,  that,  in  equity,  which  regards  a  con- 
veyance agreed  to  be  made,  as  actually  made,  dower  may  some- 
times be  bari-ed  even  without  any  release.  On  the  other  hand, 
equity  will  sometimes  allow  dower  even  after  a  release,  where 
the  deed  was  merely  preparatory  to  another  deed  which  has 
never  been  made.  Thus,  where  several  tenants  in  common,  with 
their  wives,  conveyed  lands,  previously  lotted  out,  to  a  trustee, 
to  be  sold  in  lots;  held,  the  widow  of  a  deceased  tenant  should 
have  equitable  dower  in  those  lots  which  the  trustee  had  neither 
conveyed  nor  contracted  to  convey.* 

§  15.  Where  a  widow,  having  a  right  of  dower  in  land  of  her 
deceased  husband,  sells  the  land,  while  acting  as  administratrix 
upon  his  estate,  to  a  person  whom  she  afterward  marries,  by  whom 
it  is  again  sold  by  a  warranty  deed,  in  which  she  joins  *  *  in  token  of 
relinquishing  her  right  of  dower  in  the  premises;''  her  release 
divests  her  of  all  the  right  of  dower  which  she  has  in  the  land, 
either  by  reason  of  her  first  or  second  marriage.^ 

§  16.  A  wife,  who  joins  in  a  deed  with  her  husband,  is  no 
party  thereto,  except  for  releasing  her  dower,  and  is  not  thereby 
estopped  from  setting  up  a  subsequent  title.^  So  a  wife  uniting 
with  her  husband  in  conveyance  of  his  land,  in  which  she  has  no 
interest  but  her  right  of  dower,  incurs  no  obligation  by  reason 
of  any  collateral  and  merely  personal  covenant  inserted  in  the 
deed,  nor  by  the  representations  it  may  contain.  Such  covenants 
are  the  acts  of  the  husband  alone.^ 

§  17.  A  release  of  dower  may  be  either  gratuitous,  or  for  a 
consideration  paid  to  the  wife.  And,  though  this  much  exceed 
the  value  of  the  right  relinquished,  the  transaction  will  not  be 
adjudged  void,  unless  there  be  a  want  of  good  faith  in  her.^ 

§  18.  A  release  from  dower  can  operate  only  08  a  release^ 
accompanying  the  conveyance  of  another,  and  ceasing  to  operate 
with  the  latter;  not  as  the  transfer  of  an  independent  estate. 
Thus,  where  a  husband,  whose  land  is  bound  by  the  lien  of  a 
judgment,  conveys  the  land  with  a  release  of  dower,  and  it  is 

'  Hawley  v.  Jame«,  6  Paige.  818.  *  Shelton  v.  Deering,  10  B.  Mon.  406. 

*  Ush«r  V.  Richardson.  29  Maine,  415.        *  Hoot  v.  Sorrell,  11  Ala.  886. 
■  Blair  V.  Harrison,  11  111.  884. 
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afterwards  sold  under  the  judgment,  the  purchaser  from  the  hus- 
band cannot  claim  as  an  assignee  of  the  wife,  or  as  deriving  a 
distinct  estate  from  her,  against  the  execution  purchaser.  So, 
upon  a  sale  of  mortgaged  lands,  the  vendee  takes  them  clear  of 
dower,  if  released.  But  if  the  mortgage  is  paid,  never  takes 
effect,  or  ceases  to  operate,  the  right  of  dower  revives.  Where 
the  husband  only  owned  a  right  of  redemption,  this  alone  was 
passed  or  unincumbered  by  the  mortgage,  and  his  wife's  dower 
could  not  have  been  released  to  any  greater  extent.  And  where 
that  right  expired  by  lapse  of  time,  the  mortgage  became  inop- 
erative, and  ceased  to  be  a  conveyance  of  the  husband's  estate, 
and  therefore  could  no  longer  operate  as  a  bar  to  dower.  So  a 
widow  is  not  barred  of  her  claim  for  dower  against  a  mortgagee 
who  has  foreclosed,  if  she  did  not  join  in  the  mortgage,  by  her 
release  of  dower  to  the  purchaser  of  the  equity  of  redemption.* 
§  19.  A  very  common  method  of  barring  dower,  is  by  devise 
or  bequest  from  the  husband  to  the  wife.  '  Upon  this  subject, 
the  English  law  has  been  thus  stated:  Every  devise  or  bequest 
in  a  will  imports  a  bounty^  therefore  cannot,  in  general,  be  averred 
to  be  given  as  a  satisfaction  for  that  to  which  the  devisee  is  by 
law  entitled;  hence  a  devise,  and  more  especially  a  legacy,  is  no 
bar  of  dower,  unless  so  expressed  in  the  will,  either  at  law  or  in 
equity.  The  court  will  go  as  far  as  it  can  not  to  exclude  the 
claim  to  dower.  Dower  is  a  legal  right,  which  is  favored  both 
in  law  and  equity.  To  debar  a  widow  of  this  right,  and  put  her 
to  an  election  between  her  dower  and  a  bequest  in  the  will,  there 
must  be  some  express  declarations  of  the  testator  excluding  her 
from  her  right,  or  it  must  be  clear  by  implication,  that  such  was 
his  intention.*^(a)     More  especially  does  this  rule  apply,  where 

'  Douglas  V.  M'Goy,  5  Ohio.  527;  Pride  Mills  v.  Mills,  28  Barb.  454;  Dickson  i?, 

V.  Boyce.  Rice,  275;  Holdich  v.  Holdich,  Robinson,  Jac.  508;  Hilliard  v.  Binford. 

2  Y.  &  Coll.  Cha.  18;  Ellis  v.  Lewis,  3  10  Ala.  977;  Church  v.  Bull,  2  Denio, 

Hare,  810;  Blain  v.  Harri.son.  11  IllJn.  480.     See  Roberts  v.  Roberts,  84  Miss. 

884;  Littlefleld  v.   Crocker,   80  Maine,  822;  Norris  v.  Clark,  2Stockt.51;  Van 

192.     See  Woodworih  v.  Paige,  5  Ohio  Arsdale  v.  Van  Arsdale,  2  Dutch,  404; 

State.  R.  70.  Clark  v.  Griffith,  4  Iowa,  405. 

"  1  Cruise,   189;    Walk.   Intro.   825; 

(a)  A  person,  being  indebted,  devised  in  bar  of  dower,  and  the  residue  to  his 
part  of  his  lands,  which  were  subject  to  executors  till  his  debts  were  paid.  The 
a  satisfied  mortgage,  to  his  wife,  but  not    wife  having  recovered  dower  at  law,  the 
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the  devise  is  made  for  the  term  of  widowhood  of  the  wife,  or  is 
in  aoy  other  respect  less  beneficial  than  dower.^(a)  But  where 
a  derive  or  bequest  is  expressly  given  as  a  satisfaction,  substitute, 
or  recompense  for  dower,  or  upon  condition  that  the  wife  shall 
uot  ci«im  dower,  she  is  bound  to  elect  between  the  two,  and  an 
flection  of  one  is  a  perpetual  waiver  of  the  other.  Nor  is  it  mate- 
rial whether  the  property  given  by  will  consists  of  real  estate  or 
personal,  except,  perhaps,  that  to  make  personal  property  a  bar 
of  dower,  stronger  proof  of  an  intent  to  that  effect  is  required, 
than  in  case  of  a  devise  of  lands.  But  if,  after  the  widow  has 
elected  and  enjoyed  the  provision  by  will,  it  from  some  cause 
fiuls,  as,  for  instance,  if  personal  property,  from  which  an  annu- 
ity is  to  be  raised,  becomes  exhausted,  it  seems  she  may  claim 
her  dower.'(6) 

>  Lasher  v.   Lasher,  13  Barb.   106;  v.  Corbin,  24  Geo.  185;  Bush's  Case, 

LavrcQCev. Lawrence,  1  Ld.Raym. 448;  Dyer,  220;'6osliiig  v.  Warburton,  Cro. 

2yt.  365;  3  Brown's  Parrty  Gases,  4S8.  Elix.  128.    See  Ayres  v  WilUa,  1  Yes. 

*  Leake  r.  UandaU,  4  Rep.  4  a;  Raines  sen.  ^0. 

heirbriDgsabill  In  equity  for  relief.  Held,  unmarried;    held,  at  common  law  she 

the  deriae  was  no  bar  to  dower.  Hitchin  might  take  under  the  will,  and  also  have 

c:.  Hitchin,  Free,  in  Cha.  188.  dower  in  land  sold  on  execution  before  the 

A  devised  lands  to  his  wife  for  life,  and  making  of  the  will.    Corriell  v.  Ham,  2 

oiber  l&Dds  to  his  brother  in  fee.    The  Clark,  552.   So  upon  a  devise  of  land,  in 

furmer  lands  were  of  greater  value  than  trust  to  sell,  and  pay  part  of  the  proceeds 

the  wife's  dower.     Held,  both  in  law  and  to  the  widow;  held,  she  need  not  elect 

cqaity,  the  devise  was  no  bar  of  dower,  between  the  devise  and  her  dower.    Ellis 

Lemon  v.  Lemon,  8  Vin.  Abr.  866.  v.  Lewis,  8  Hare,  810. 

(a)  A  devises  to  hia  wife  lands  for  her  In  a  late  case  in  Virginia,  a  hus- 
widowfaood,  afterwards,  with  all  his  other  band  conveyed  land  with  warranty,  the 
lands,  to  trustees  for  a  term  of  years,  f(ir  wife  not  joining  in  the  deed,  and  devised 
psynent  of  debts  and  legacies;  and  di-  all  his  estate  to  her,  remainder  to  her 
rvctt,  that,  after  the  expiration  of  two  children.    Held,  she  should  take  the  de- 
yeirs  of  the  term,  the  trustee  shall  per-  vise,  and  also  dower  in  the  land  sold, 
rait  her  to  receive  the  rents  and  profits  Higginbotham  v.  Cromwell,  8  Gratt.  88. 
of  toother  farm,  for  the  rest  of  the  term  (6)  In  Massachusetts,  Maryland  and 
doriag  her  widowhood.    The  widow  hav-  Virginia,  express  statutes  so  provide. 
ing  recovered  her  dower  at  law,  and  an  Mass.  Rev.  St.  411 ;  (See  Gen.  Sts.)  Anth. 
application  in  Chancery  for  an  injunction  Shep.  451 ;  1  Vir.  Rev.  C.  171.  '*  In  Mary- 
having  been  granted;  upon  a  rehearing  land,  if  nothing  shall  pass  by  such  devise." 
in  the  latter  conrt,  it  was  held,  that  even  In  the  same  State,  if  the  will  gives  her 
at  law  the  devise  was  no  bar  of  dower,  both  persojial  and  real  property,  she  must 
sad,  if  it  were  so  at  law,  it  would  not  bo  renounce  the  whole  in  order  to  claim  her 
in  equity;  and  the  decree  was  reversed,  legal  rights.    Md.  L.  407.    Where  a  tes- 
hecaose,  as  in  said,  the  matter  had  been  tator,  devised  to  his  wife  his  whole  estate 
previously  settled  at  law.    1  Ld.  Ray.  during  widowhood,  and  she  makes  no  re- 
438,  n.    This  judgment  was  afterwards  nunciation  of  the  devise,  but  afterwards 

ifiirmed  by  the  House  of  Lords.    Law-  forfeits  it    by  marriage,  she  shall  not 

jy\ux  t.  Lawrence.  1  Lord  Ray,  488;  2  have  dower.  Vance  v.  Campbell,  1  Dana, 

Vera.  885;  3  Bro.  Pari.  Ca.  488.  229. 

So  where  a  husband  left  all  his  prop-  In  New  York,  where  a  testator,  in  lieu 

niy  to  bis  wife  so  long  as  she  should  live  of  dower,  devised  certain  property  to  hia 


180  AMERICAN   LAW  OP  REAL  TROPERTY. 

§  20.  And  a  provision  by  will,  though  not  expressed  to  be  a 

bar  of  dower,  shall  still  operate  as  such,  if  its  fulfillment  is  man- 
ifestly inconsistent  therewith;  or  if  there  appear  upon  the  face  of 

wife,  and  directed  that  his  sons  should  the  payments  made  previously  were  sane- 
annually  deliver  to  her  a  certain  quantity  tioned  by  the  decree,  and  the  widow  waa 
of  wood ;  and,  after  the  widow  had  accept-  required  to  elect  between  her  dower  and 
ed  the  devise,  and  for  many  years  enjoyed  certain  valid  provisions  of  the  will.  Ap- 
the  property,  the  sons  failed  to  deliver  the  peals  were  taken,  and  the  suit  protracted, 
wood  as  directed :  held,  the  widow  could  pending  which  the  executors  continued 
not  claim  dower,  but  her  remedy  was  un-  to  make  payments,  and  the  widow,  hav- 
der  the  will,  against  those  chargeable  ing  made  no  election,  died  before  the  de- 
with  its  execution;  that,  although  the  cision,  which  affirmed  the  decree.  In  a 
wife  would  not  be  bound  by  a  post-nup-  suit  by  the  executor  against  the  as- 
tial  agreement  merely,  yet  she  would  be  signee  of  one  of  the  next  of  kin;  held, 
bound  by  an  election  to  avail  herself  of  the  latter  could  not  object  to  the  pay- 
such  agreement;  and,  in  this  respect,  a  ments  made  prior  to  the  decree;  that  the 
devise  stood  on  the  same  footing  with  a  payments  made  subsequently  were  inval- 
settlement  made  upon  the  wife  after  mar-  id,  and  must  be  disallowed ;  and  that 
riage.  Kennedy  9.  Mills,  18  Wend.  663;  the  widow's  administrator  might  now 
lb.  666.  make  the  election  granted  to  her  by  the 

But,  in  the  same  State,  where  the  tes-  decree.    Huwland  v.  Heckscher,  8  Sandf. 

tator   devised    his    whole    property   to  Ch  619. 

his  wife  for  life  or  widowhood,  remainder  Where  a  husband  gave  to  his  wife  by 
to  his  children,  and  she  occupied  .some  will,  in  lieu  of  dower,  a  decent  and  corn- 
years  under  the  will,  and  then  married  fortable  support  out  of  his  estate,  in 
again;  held,  she  should  have  dower.  Bull  sickness  and  in  health,  during  her  life- 
V.  Church.  4  Hill,  206.  See  Fuller  v.  time,  leaving  the  residue  of  his  estate  to 
Yates,  8  Paige,  826;  Lewis  v.  Smith,  11  his  two  children;  held,  such  allowance 
Barb.  162;  Flagler  v.  Flagler,  11  Paige,  was  not  to  be  measured  by  the  sum  nec- 
467.  essary  to  support  her  in  a  boarding- 

A  testator  devised  all  his  real  and  per-  house,  but  that  she  should  have  sutU- 

Bonal  estate  to  his  wife,  *'  during  her  life,  cieut  to  maintain  her  in  house-keeping  at 

or  so  long  as  she  should  remain  his  wid-  the  place  of  her  residence,  and  in   the 

ow,"  and  .after  her  decease  or  re-marriage,  manner  to  which  she  had  been  accustomed 

to  his  children.    The  wife  survived  him,  while  living  with  her  husband,  such  sum 

entered  and  occupied  under  the  will  for  being  less  than  the  interest  on  one-third 

several  years,  and  then  married  a  second  of    the    testator's    estate.      ToUey     v. 

husband.  Held,  she  was  entitled  to  dower.  Greene,  2  Sandf.  Ch.  91. 

Church  V.  Bull,  2  Denio,  430.  In  Kew  Jersey,  in  a  late  case,  the 

Where  a  testator  owned  the  entire  es-  words  were,  **  I  give,  devise,  and  be- 

tate  in  certain  premises,  subject  to  dower,  queath  to  my  beloved  wife,  Elizabeth  M. 

and  devised  a  part  of  the  premises  to  the  Clark,  six  hundred  dollars,  at  the  end  of 

person  having  the  right  of  dower,  and  the  six  months  after  my  decease,  and  my 

residue  to  A,  but  without  declaring  his  gold  watch,  which  she  carries,  and  the 

intention.,  in  his  will,  to  dispose  of  the  silver  tea-spoons,  the  two  sets  of  window 

whole  esiate,  including  the  right  of  dower,  blinds  in  the  back  room,  and  the  hall 

or  that  the  dowres.s  should  relinquish  lamp,  which  she  brought  me  at  or  after 

either  such  dower  or  her  devise,  and  no  our  marriage;  and  her  acceptance  of  the 

such  intention  was  deducible  by  clear  above  gift  shall  forever  exclude  her  from 

and  manifest  implication  from  the  will;  any  further  demand  on  my  estate.^'     It 

held,  the  presumption  was,  that  the  tes-  was  insisted,  that  the  acceptance  of  the 

tator  intended  only  to  devise  to  A  his  gift  excluded  the  widow  from  any  ftirther 

own  estate  in  the  premises,  subject  to  demand,  only  against  the  personal  estate; 

the  right  of  dower  therein,  and  that  the  that  the  legacy  was  to  be  paid   her  by 

dowress.  was  not  put  to  her  election,  the  executor;  and  that  against  thai  es< 

Leonard  v.  Steele,  4  Barb.  20.  tate  out  of  which  the  legacy  was  to  be 

The   principal   trusts  of  a  will,   some  paid,  she  was  excluded  from  any  further 

years  after  the  testator^s  death,  were  dc-  demands.    It  was  held,  that,  if  the  other 

dared  void  by  a  vice-chancellor;  but  parts  of  the  will  gave  no  further  indica- 


DOWER.      HOW   BABRED.  181 

the  will  an  intention  which  would  be  frustrated  by  the  claim  of 
dower.  It  is  said,  that  no  pei*son  shall  dispute  a  will  who  claims 
under  it,  and  this  rule  is  as  applicable  to  a  dowress  as  to  any 
other  person.  Hence,  where  the  dowable  estate  is  so  divided, 
that  the  claim  of  dower  makes  a  material  change  in  the  will 
itself,  the  widow  is  barred.  There  is  no  difference  between 
declaring  that  she  shall  not  hold  both,  and  devising  so  that  she 
cannot  hold  both  without  disturbing  the  will.^ 

\  21.  This  doctrine  seems  to  have  been  first  settled  in  courts 
of  equity,  and  ^demae  has  therefore  been  called  an  equitable  bar. 
But  the  language  of  the  modern  cases,  and  the  better  opinions 
seem  to  be,  that  if  the  widow  has  fairly  and  understandingly, 
with  full  knowledge  of  the  facts,  made  her  election  between  her 
dower  and  the  testamentary  provision,  and  in  favor  of  the  latter, 
she  will  be  held  to  her  election  at  law  as  well  as  in  equity.  It 
is  said  there  is  no  difference  in  principle  between  the  courts  of 
law  and  equity  on  the  subject,  but  the  difficulty  of  reaching  the 
justice  of  the  case  has  frequently  thrown  these  questions  into 
equity.'  But  equity  will  not  interpose  to  compel  an  election, 
onless — 1,  the  devise  is  expressed  or  strongly  and  necessarily 
implied  to  be  a  substitute;  2,  clearly  inconsistent  with  dower; 
or  3,  where  the  whole  will  would  be  overturned  by  an  allowance 
of  dower. ^  And  it  is  said,  a  devise  to  others  of  all  the  testator's 
real  estate  is  not  necessarily  inconsistent  with  the  right  of  dower, 
as  such  a  devise  is  to  be  understood  as  subject  to  all  lawful 

^  4  Kent,  56;  Parker  v,  Lowerby,  27  658;  Pemberton  v.  Pemberton,  29  Mis. 

Eng.  L.  St  £q.  154;  Villa,  &c..  v.  Gal-  408;  Hale  «.  Hill,  1  Drn.  &  War.  94. 

way,l  Bro.  Rep.  293  n:  Gretton  v.  Howard  '  Kennedy  v.  Mills,  18  Wendell,  555 ;  4 

1  Swaust,  418;  Hamblett  v.  Hamblett,  Kent,  56;  French  v.  Davies,  2  Yes  )an. 

6  N.  H.  833;  Weeks  v.  Patten,  18  Maine,  578;  (bat  see  Pickett  v.  Peavey,  2  Con. 

42;  Stark  «.  Hunton,  Saxt.  (N.  J.)  ^16;  S.  G.  748;)  Edwardsv.  Morgan.  18 Price, 

Charch  v.  BuU.  2  Denio,  480;  Lasher  v.  782;  Taylor  v.  Taylor,  1  Y.  &.  CoU.  Gha. 

Lasher,  13  Barb.  106;  Dodge  «.  Dodge,  727. 

81  Barb.  418;  Reaves  v.  Garrett,  84  Ala.  *  Kennedy  v,  Kennedy,  1  Dall.  418. 

tien  of  the    testator's   intention,    this  tent  with  the  widow's  enjoyment  of  her 

ooDstmction  might  prevail.    Bat  as  the  legal  right;  it  was  the  dear  and  manifest 

testator  had  put  both  real  and  personal  implication  from  the  whole  will,  that  the 

ektate  in  the  hands  of  the  executor  for  dis-  testator  did  intend  the  gifb  to  be  in  lien 

position,  and  disposed  of  his  whole  es-  of  dower,  and  did  not,  by  the  use  of  the 

ttte,  real  and  personal,  through  the  ex-  word  ''estate,"    mean  personal  estate 

eeutor,  the  personal  to  pay  the  widow  the  only.    Korris  v.  Clark,  2  Stockt.  51 . 
legacy,  and  the  disposition  was  inconsis- 
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claims  upon  the  land,  including  dower.'(a)     Where  a  testator, 
not  noticing  his  wife's  title  to  dower,  devises  to  her  the  residue 

of  his  personal  estate,  this  is  no  bar  of  dower,  because  the  claim 

"  Per  Wald worth,  Ch.  Church  «.  Ball,  2  Denio,  480. 

(a)  Instances  of  inconsistency,  are  support  daring  widowhood,  and,  in  the 
where  the  interest  of  one-third  of  the  event  of  her  death  or  marriage,  to  any 
amoant  of  sales  of  the  whole  land  is  given  child  or  children  of  his  born  of  her.  and.  if 
to  the  widow  for  life;  or  where  the  rents  none,  to  his  nephew,  G,  in  fee.  Before  the 
of  lands  are  charged  with  the  mainte-  death  of  A,  his  wiro  bore  him  a  daughter, 
nance  and  education  of  children,  and  pro-  who  died  shortly  after  her  father,  A,  and 
vision  is  made  for  selling  lands  to  pay  the  widow  conveyed  the  land,  and  after- 
debts.  Duncan  v.  Duncan,  2  Yeates,  802;  wards  married  again.  Held,  1.  The  wid- 
Herbert  v.  Wren,  7  Cranch,  870.  ow  having  forfeited  her  estate  by  a  vol- 

So  where  a  testator  devised  unc-third  untary  breach  of  condition,  it  went  to  the 

of  his  estate  to  his  wife,  the  other  two  rumaiuder-man  designated  in  the  will, 

thirds   to    his    two   children;    or    gave  2.    The  widow  having  taken  under  the 

his  personal  estate,  and  an  annuity  to  will  the  portion  therein  given  to  her,  it 

his  wife,  and  devised  his  real  estate  to  was  in  lieu  of  dower,  and  her  right  to 

trustees,  or  gave  to  trustees  a  leasing  dower  could  not  be  restored  by  a  volun- 

power  over  his  estate  with  power  to  **  let"  tary  breach  of  her  tenure.    Taylor  r. 

and  cut  timber;  held,  the  widow  could  Birmingham,   d  Gas.   306      Where   the 

not  claim  both  the  devise  and  her  dower,  will  vested  the  whole  title  to  the  testator's 

4  Dane,  680;  ub.  Sup.  estate  in  trustees,  and  his  widow  le- 

A  devised  to  his  wife  an  annuity  of  nounced  the  provisions  the  will  made  for 

200/.,  to  be  issuing  out  of  his  lands,  with  her.  and  dower  was  assigned  to  her  in 

power  ofdistress  and  entry;  subject  there-  slaves,  which  were  included  in  the  estate 

to,  he  devised    his  real   estate  to  his  devised  to  the  trustees ;  held,  the  assign- ■ 

daughter  in  strict  settlement;  and  di-  ment  only  divested  the  title  of  the  trus- 

rected  all  his  personal  estate  to  be  in-  tees,  to  the  extent  of  the  interest,  which 

vested  in  land  and  settled  to  the  same  the  law  conferred  upon  the  widow  in  the 

uses.    It  wfis  held  in  equity,  that  the  property  assigned  as  dower;  and,  as  she 

claim  of  dower  was  inconsistent  with  had,  by  operation  of  law,  a  life  estate  in 

the  will:  1 .  Because  it  would  deprive  the  the  slaves,  the  trustees  were  only  divested 

trustees  of  their  possession  of  a  part  of  of  the  title  to  them  to  that  extent,  and 

the  land,  whereas  by  the  will  they  were  the  rcverson  remained  in  them  by  virtue 

to  hold  the  whole,  subject  to  the  annuity  of  the  will,  and  a  creditor  might  sell  the 

and  distress,  and  the  widow  was  to  enter,  title  to  the  reversion  under  an  execution, 

only  upon  non-payment.    2.  Because  it  Myers  v.  Davis,  10  B.  Mou.  394. 

would  diminish  the  annuity  itself,  inas-  In  Indiana,  previously  to  the  Revised 

much  as,  by  entering  upon  a  third  of  the  Statutes  of  1843,  if  a  devise  to  the  wife 

land  in  right  of  her  dower,  the  widow  did  not  state  that  it  was  in  lieu  of  dower, 

would  sink  so  much  of  her  annuity  as  and  her  claim  of  dower  was  not  inconsis- 

that  third  ought  to  bear  in  proportion,  tent  with  the  will,  she  had  a  right  to  take 

The  annuity,  being  charged  upon  the  both.    Kelly  v.  Stinson,  8  Blackf.  887. 

whole  land,  could  not,  by  an  equitable  Previously  to  the  Revised  Statutes,  a 

marshalment,  be  thrown  upon  the  remain-  testator  devised  certain  goods  to  his  wife , 

ing  two-thirds.    Villa  Real  v.  Galway,  1  and  the  residue  of  his  property,  real  and 

Bro.  Rep.  292.    See  Reynard  v.  Spence,  personal,  to  his  children.    The  devise  to 

4  Beav.  108.  the  wife  was  not  said  to  be  in  lieu  of 

But,  in  some  later  cases,  the  charging  dower,  nor  would  her  taking  dower  over- 

of  an  annuity  upon  lands  has  been  held  turn  the  will.    After  the  testator's  death, 

not  to  be  a  bar  of  dower;  and  where  a  the  widow  released  her  claim  by  dower 

widow  is  to  elect  between  her  dower  and  (as  it  was  called)  on  the  personal  estate, 

an  annuity,  receiving  the  latter  for  five  except  the  provisions  made  for  her  in  the 

years  has  been  held  not  conclusive  evi-  will.    Held,  she  was  entitled  to  dower  iu 

dence  of  an  election.  Reynard  v.  Spence,  the  real  estate.    Ostrander  r.  Spickard, 

4  Beav.  108.  8  Blackf.  227.    See  Smith  v.  Baldwin,  2 

A,  a  testator,  gave  1  and  to  his  wife  for  her  Gart .  404 . 
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of  the  latter  does  not  break  in  upon  the  will.^  And  if  only  a 
part  of  the  lands  subject  to  dower  are  devised  to  the  widow,  she 
may  claim  her  dower  in  the  residue,  unless  the  intent  is  clearly 
otherwise.  So,  the  devise  of  a  contingent  remainder  in  the 
whole  lands  to  the  widow  is  no  bar  of  her  immediate  title  to 
dower,  by  implication,  because  the  two  estates  are  not  incom- 
patible. Nor  will  the  widow  be  barred  of  her  dower,  although 
there  is  a  probability  that  the  husband  was  ignorant  of  her  right 
to  claim  it  So,  where  the  husband  devised  his  lands,  or  all  his 
estate,  to  trustees,  charged  with  an  annuity  to  the  widow;  dower 
being  a  pai*amount  claim,  equity  will  not  presume,  from  his 
having  disposed  of  all  his  own  property,  that  he  meant  also  to 
dispose  of  what  was  not  his  own,  unless  peculiar  circumstances 
justify  such  construction.^  If  the  lands  subject  to  dower  would 
be  insufBcient  to  meet  the  charges  made  upon  them,  dower 
would  probably  be  barred;  and,  it  seems,  a  reference  may  be 
granted  to  ascertain  the  fact.^ 

§  22.  A  widow,  receiving  a  devise  for  her  release  of  dower,  is 
deemed  a  purchaser,  and  shall  be  fully  paid  before  other  lega- 
tees ;  even  though  the  legacy  be  not  the  only  consideration  of 
such  release.  Her  claim  is  even  paramount  to  that  of  creditors. 
By  relinquishiug  her  dower,  she  discharges  a  highly  favored 
debt  due  from  the  testator  ;  and  relieves  his  real  estate  from  a 
lien  in  her  favor,  which  would  have  preference  to  any  that  he 
himself  could  have  created.  Hence,  where  the  widow  filed  a 
creditor's  bill  in  Chancery,  praying  a  sale  of  the  real  estate,  for 
payment  of  debts;  and  subsequently  presented  a  petition,  alleging 
that  she  accepted  a  devise  from  the  husband  improvidontly,  that 
the  estate  was  greatly  charged  with  debts,  and  that  she  should 
receive  no  compensation  for  her  dower,  and  praying  to  be  let 
into  the  latter:  it  was  held,  that)  although  she  could  not  waive 
her  election  of  the  devise,  affirmed  by  her  bringing  this  suit, 

*  Ayres  v.  Willis,  1  Yes.  230.  In  this  824(  Hitching  v.  Hitching,  Freem.  241; 
cise,  the  claim  of  a  widow,as  dovisee,  is  Incledon  v.  Northcote,  8  Atk.  486; 
compared  with  that  of  a  child.  (See  fur*  French  v.  Davies,  2  Ves.  jr.  677,  681; 
ther,  Chalmers  v.  Stovil.  2  Ves.  &  Beam.  Foster  v.  Cook,  8  Br.  861 ;  Wood  v.  Wood, 
222;  Dickson  v.  Robinson,  Jac.  603.)  6  Paige,  696. 

*  Lord  Dorchester  v.  Effingham.  Coop.  *  Pearson  i>.  Pearson,  1  Br.  292. 
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in  the  absence  of  any  fraud  or  mistake;  yet,  according  to  the 
language  of  the  Statute  (of  Maryland),  (a)  she  was  **a  purchaser 

with  fair  consideration,"  both  at  law  and  in  equity,  and  that  the 
creditors,  having  joined  with  her  in  an  application^  sale,  could 

(a)  In  the  same  State,  it  is  held,  that  Under  section  10  of  the  intestate  law 

a  devise  in  lieu  of  dower  is  to  be  treated  of  Pennsylvania  of  1797,  the  widow's  ac- 

08  dower;  and,  if  not  claimed  by  the  widow  ceptance  of  a  devise  to  her  does  not  bar 

in  a  creditor's  salt,  the  land  shall  be  sold  her  of  dower  in  land  which  her  husband 

clear,  and  she  may  claim  her  share  of  the  conveyed  in  his  lifetime,  though  with 

proceeds.   McCormick  v.  Gibson,  8  Bland,  general  warranty,  and  in  the  coDveyanco 

601.    The  rule  of  priority  stated  in  the  of  which  she  did  not  Join.    Borland  v. 

text  does  not  apply,  unless  the  bounty  Nichols,  12  Penn.  88. 

to  the  widow  consists  of  real  estate.  Acey  In  Maryland,  a  partial  failure  of  a  de- 

V.  Simpson,  6  Beav.  85.  vise  to  a  widow,  who  abides  by  the  will. 

The  principles  above  stated  belong  to  will  not  entitle  her  to  compensation  out 
the  English  law,  and,  independently  of  of  the  residue  of  the  estate,  unless  the 
statutory  provisions,  are  generally  adopt-  failure  is  to  such  an  extent  as  to  make 
ed  in  this  country.  But  in  the  States  of  what  she  receives  under  the  will  less  in 
Massachusetts,  Maine,  Indiana,  Iowa,  value  than  her  legal  share  of  her  hna- 
Vermont,.Pennsylvania,  Maryland,  (with  band's  estate.  Thomas  v.Wood,  1  Mary- 
slight  modification)  Virginia,  Wisconsin,  land  Ch.  296. 

Illinois,-  New  Hampshire  and  Alabama,  It  has  been  recently  held,  in  Yirginia, 
the  widow  cannot  claim  both  the  provi-  that,  to  exclude  dower,  there  must  be  an 
sion  made  by  will  and  dower  also,  unless  express  declaration,  or  an  implication 
such  plainly  appears  to  have  been  the  equivalent  to  it.  Higginbotham  v.  Corn- 
testator's  intention.      In  Pennsylvania,  well.  8  Gratt.  83. 

Maryland  and  Illinois,  this  intention  must  The  repeated  declarations  of  a  widow, 

be  shown  by  an  express  declaration  in  that  she  accepts  and  holds  property  be- 

tbe  will.    Herbert  v.  Wren,  7  Granch,  queathed  to  her  by  her  husband  in  full 

870;  Keller  v.  Michael,  2  Yeates,  802;  satisfaction  of  her  interest  in  his  estate. 

Webb  V.  Evans,  1  Binn.  665;  Mass.  Rev.  made  with  full  knowledge  of  such  prop- 

St.  410.     (See  St.  1854,  78);  Purd.  Dig.  erty,  and  a  refusal  to  claim  more,  where 

220-1;  Park  &  J.  468;  Mich.  Rev.  St.  such  property  was  given  by  the  testator 

264;  Wise.  Rev.  St.  835;  Anth.  Shep.  as  a  jointure,  are  a  sufficient  election  to 

50,  450;  Maine  Rev.  Sts.  c.  95;  Illin.  accept  the  same  in  lieu  of  dower.    Craig 

Rev.  L.  624;  N.  H.  L.  109;  Ala.  L.  884;  v.  Walthall,  14  Gratt.  518. 

Reld  V.  Campbell,  8  Port.  878;  Green  v.  (See  the  case  for  a  provision  held  to  be 

Green,  lb.  19;  Hastings  v.  Clifford,  82  intended  in  lieu  of  dower.    lb.) 

Maine,  182.  In  Alabama,  where  the  devise  A  widow  must  make  an  election,  whcn- 

is  **  not  satisfactory''  to  her,  the  widow  ever  her  taking  dower  would  clearly  in- 

may  waive  it  and  claim  dower.    Ala.  L.  terfere  with  provisions  in  her  favor,  con- 

258.  tained  in  the  will.    Dixon  v.  McCne,  14 

In  Missouri  and  Delaware,  the  statu-  Gratt.  54Q, 

tory  provision  applies  only  to  a  devise  of  But,  If  she  take  a  legacy  provided  by 

real  estate,  and,  in  Missouri,  bars  dower  the  will,  to  enable  her  to  carry  out  certain 

only  in  land  of  which  the  husband  died  of  its  provisions,  and  has  meanwhile  been 

seised.    Misso.  St.  228;  Dela.  St.  1829,  under  a  misapprehension  of  her  rights; 

168;  Hamilton  v.  O'Neil,  9  Mis.  11 ;  Dela.  even  after  the  lapse  of  five  years,  she  will 

Rev.  Ms.  291;  Iowa  Code,  ch.  88,  sec.  not  be  deemed  to  have  made  her  election, 

1407.      In    Kansas',   where    a    husband  but  may  still  have  dower.    lb. 

leaves  no  descendants  capable  of  inhirrit-  In  Alabama,  where  lands  mortgaged 

ance,  the  widow  may  elect  either  to  take  are  devised  with  other  lands,  and  she 

dower,  or  all  the  real  estate,  subject  to  does  not  dissent,  she  has  no  dower  against 

debts.    In  the  absence  of  an  election  the  mortgagee.    Inge  v.  Boardman,   2 

within  six  months,  she  has  power.    Kan.  Ala.  (N .  S.)  831 .    See  Reaves  v,  Garrett, 

Corap.  L,  c.  88,  ss.  4,  6,  7.     See  Infra,  34  Ala.  558.                           ! 

for  a  late  statutory  alteraition  in  England.  Where  any  provision,  either  by  bequest 

The  English  rule  is  still  adopted  in  Geor-  or  devise,  is  made  for  the  wife  by  her  hus- 

gia.    Tooke  v.  Hai*deman.  7  Geo.  20.  band's  will,  and  such  provision  does  not 
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not  now  claim  to  be  paid  in  preferepco  to  her,  but,  in  order  to 
have  equity,  must  do  equity,  and  allow  her  legacy  in  full.* 

§  23.  With  regard  to  the  time  and  mode  in  which  an  election 
shall  be  made,  it  is  held  in  England,  in  those  cases  where  the 
widow  is  bound  to  elect,  that,  if  she  enters  upon  the  estate 
devised  and  enjoys  it,  an  election  of  such  estate  may  be  pre- 
sumed. So,  if  she  partially  accede  to  a  settlement,  she  will  be 
bound  for  the  whole.  It  is  otherwise,  where  any  act  is  done 
UQcler  an  ignorance  of  her  rights,  or  of  the  testator's  circum- 
stances.^ So,  if  an  insane  woman  waives  the  devise  to  her  in  due 
form,  does  not  retract  the  waiver  in  any  lucid  interval,  nor  her 
guardian  for  her,  but  claims  dower  and  petitions  for  an  allow- 
ance; the  waiver  will  bind  her.^  So,  where  real  estate  was 
charged  by  a  testator  with  an  annuity,  for  the  benefit  of  the 
widow,  and  it  was  provided,  that  at  her  death  the  estate  should 
be  disposed  of  by  the  executors  in  accordance  with  the  directions 
of  the  testator;  held,  the  dissent  of  the  widow  from  the  will 
discharged  the  incumbrance,  and  the  estate  thereupon  passed 
to  the  devisees.^    And  though  a  devise  be  not  made  expressly 

'  Antb.  Sbep.  461;  Bnrridge  v.  Bra-  Dancan  o  Duncan.  2  Yea.  806;  Tooke  r. 

dyl,  1  P.  Wms,  127;  Blower  v.  Morret,  Harden,  7  Geo.  20;  U.  S.  v.  Dancan,  4 

SVei.  sen.  242;  Heath  v.Dendj,l  Rnss.  McL.  99.    Some  of  these  cases  sustain 

645;  Margaret.  &c.  1  Bland,  203.  the  principles  stated  in  the  text  rather 

*  Milner  v.  Harewood,  17  Yez.  160;  by  analogy  than  directly. 
Pnsey  v.  Desbonvrie,  8  P.  Wms.  821;        '  Brown  v.  Hodgdon,  81  Maine,  66. 
Cbahners  v.  Storil..   2  Yes.  &  B.  226;        *  Armstrong  v.  Park,  9  Humph.  196. 

ptunly  appear  from  the  will  to  have  been  A  widow's  right  of  election  is  a  pertonal 

intended  in  addition  to  her  dower,  her  right,  and  not  transmissible  by  descent 

right  of  dower  is  barred  by  failure  to  dis-  Welch  v.  AndersoUi  28  Mis.  298. 

Mnt  from  the  wiU  within  twelve  months  Under  the  dower  act  of  1846,  (R.  G. 

after  its  probate;  and  this  rule  applies  1846,  p.  480,)  a  widow  is  dowable  under 

where  the  will,  purporting  to  dispose  of  §  1,  and  not  under  §  8,  of  the  act,  unless 

both  realty  and  personalty,  and  directing  she  makes  an  election  to  take  under  §  8, 

the  entire  state  to  be  kept  together,  and  as  prescribed  in  a  following  section  of  the 

the  whole  proceeds  to  be  applied  to  the  act.  lb.    And  see  Watson  v.  Watson,  lb. 

rapport  of  the  testator's  wife  and  children ,  800. 

isralidonly  asto  the  iiersonalty.  Yanghan  By  the  dower  act  of  1866,  (R.  G.  1866. 

V.  Vaogfaan,  80  Ala.  829.    In  Missouri,  a  p.  668,)  no  election  is  necessary  in  order 

lieqaest  of  personal  property  by  a  bus*  to  enable  the  widow  to  take  under  §  1 ; 

btod  to  his  wife  would  be  no  bar,  under  and  an  election  so  to  take  would  not  pre- 

the  dower  act  of  1846,  $  10,  to  her  right  vent  her  taking  afterwards  under  §  11. 

of  dower  in  his  real  estate.    Pemberton  Nothing  but  a  binding  contract  or  an  es- 

r.  Pemberton,  29  Mis.  408.  toppel  in  pais  could  restrain  her  from 

Whether  sacb  a  bequest  would,  if  ac-  making  her  claim.    Watson  v.  Watson, 

oepted,  b(»  a  bar  to  the  widow's  right  of  28  Mis.  800. 

dowerinthe  residue  of  the  personal  estate,  In  Delaware,  no  advancement  made  in 

must  depend  upon  the  intent  and  mean-  the  husband's  lifetime  shall  affect  dower. 

ing  of  the  will  of  the  husband.  lb.  Dela.  Rev.  Sts.  279. 
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in  lieu  of  dower,  and  therefore  not  a  bar,  yet  the  widow,  by  her 
own  acts,  may  make  it  such.  Dower,  before  assignment,  being 
a  i%ffJit  of  action  merely,  may  be  released,  without  formal  con- 
veyance, by  acts  and  agreements.*  Thus,  if  she  contracts  with 
the  heir,  reciting  in  the  agreement  that  she  receives  ceilain 
things  in  satisfaction  of  the  devise  and  in  lieu  of  dower;  she 
shall  be  barred  of  the  latter.  So  a  widow,  to  whom  property 
was  bequeathed,  not  expressly  but  constructively  in  lieu  of 
dower,  having  occupied  the  house  devised  to  her,  and  received 
other  property  given  her  b}'^  the  will,  and  disposed  of  a  part  of 
it,  fourteen  years  after  her  husband's  death  claimed  her  dower. 
Held,  a  reasonable  time  for  her  election  had  elapsed,  and  she 
could  not  now  waive  the  devise.*(a) 

*  Shotwell  V.  Sedam,  8  Ohio,  12.  *  Reed  v.  Dic&erman,  12  Pick.  146. 

In  South  Carolina,  it  has  been  held.  (a)  In  the  absence  of  any  election, 

that,  although  a  Court  of  Chancery  might  whether  the  widow  shall  take  her  dower 

imply  a  provision  by  will  to  be  a  bar  of  or  the  provision  made  for  her  by  will, 

dower,  a  Court  of  Law  could  not  do  it.  seems  to  be  a  point  somewhat  differentlv 

Pickett  V.  Peay,  8  Con.  S.  C.  746.  settled  in  different  States.     In  Ohio,  if 

A  devised  one-half  of  his  estate  to  his  she  fails  to  elect,  the  law  gives  her  dower, 

daughter,  and  the  other  half  to  his  wife.  Walk.  Intro.  326;  Swan.  998-9.  See  Ham- 

The  latter  married  again,  having  first  iltoii  v.  O'Niel,  9  Mis.  11.     Though  a  late 

made  a  marriage  settlement,  by  which  case  decides  that  there  shall  be  an  im» 

the  moiety  of  A*s  estate  was  conveyed  to  election    of  the    devise    by  possessiuu. 

her  second  husband.     lie  died  and  de-  Thompson  v.  Hoop,  6  Ohio.  N.  S.  480. 

vised  the  same  half  to  his  widow.  Id  lieu  of  But  in  Massachusetts,  if  the  provisiou 

dower;  but  she  elected  to  take  her  dower,  by  will  is  more  beneficial  thnn  dower,  aa 

and  so  the  devise  lapsed.     She  then  ap-  acceptance  of  the  former  will   be  pre- 

plied  to  have  her  dower  in  A's  estate  sumed.      Merrill    r.    Emery,   10    Pick, 

assigned  to  her.     Held,  as  she  had  ac-  507.     See  Clay  v  Hart,  7  Dana,  6;  Ma- 

cepted  the  devise,  her  right  of  dower  was  lone  v.  Majors,   8  Humph.   677.      The 

barred.      [Dargan,    Ch.,    dissenting.]  latter  doctrine  is,  that  such  accept auco 

Baileyv.  Boyce,4Stroph.  £q.  81    Where  will  be  presiuried  in  all  cases,  in  the  ab- 

a  widow  occupied  a  plantation  for  eleven  senco  of  any  election.     Pratt  v.  FeUoii. 

years,  under  the  will  of  her  husband,  she  4  Cush.  174.  If  the  widow  demand  dower, 

was  held  to  have  elected  to  take  under  and  afterwards,  being  in  possesHlon  r>f  tht> 

the  will,  and  could  not  claim  dower,  al-  land  devised  to  her,  lease  it,  and  the  l(*s- 

though  the  will  contained  no  express  pro-  see  enter  and  occupy;   this  is  not  a  sutli- 

vision  that  she  should  elect.    Caston  d.  cient  election  under  the  statute,  lb. 

Caston,  2  Rich.  Eq.  1.  And  the  general  rule  undoubtedly  is. 

In  Arkansas,  a  widow  is  entitled  to  that  the  widow  will  be  understood  to  ac- 

dower  in  the  property  of  which  her  hus-  cei)t  the  devise  or  legacy,   unless  she 

band  died  seised,  including  slaves  eman-  expressly  declare  a  contrary  determina- 

cipated  by  will;  and,  if  property  be  given  tion.    As  to  the  precise  time  and  mode 

her  by  the  will  in  lieu  of  dower,  she  has  ofmaking  an  election  in  the  Several  State's, 

until  eighteen  months  af^er  the  probate  see  Maiis.  Rev.  Sts.  410;  Maine  lb.  c  95; 

of  the  will  to  elect  whether  she  will  take  Walk.  325;  Illin.  Sts.  1812*^,  819;  Anth. 

under  the  will,  or  renounce  the  bequests  Shep.  60,  451;  1  N.  C.  Rev.  Sis.  613; 

and  claim  doWer  in  the  estate.    Crow  v.  Swan,  998;  Conn.  Sts.  189;  Verm.  Rev. 

Powers,  19  Ark.  424.  Sts.  289-90;  Cummiog^  r.  Daniel,  9Dana 
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S61.  Bell  p.  Wilson,  6  Ired.  Eqa.  1  ;  as  to  a  widow's  electing  between  her 
Armstrong  V.  Baker,  9  Ired.  109;  U.  S.  v.  dower  and  the  provision  made  for  her  by 
DaDcan,  4  McL.  90;  Uarvy  v.  Green,  0  will,  does  not  apply,  where  a  widow 
Homph.  182;  Ala.  L.  258 ;  Mich.  Rev.  Sts.  claims  her  third  of  unbequeathed  person- 
^;Hilliardv.Binrord,10A1a.  977;  Ind.  al  property  iu  addition  to  the  provision 
Rev.  Sts.  Dttctnt.  s.  41 ;  Anth.  Shep.  488,  of  ihe  will.  Kempton,  28  Pick.  168. 
6i8;lK.r.Kev.Sts.742;  Malunev.Ma-  Devise,  that  the  testator's  widow  '*shall 
jon,  8  Hamph.  577 ;  Wise.  Rev.  Sts.  886;  have  her  dower  out  of  my  estate,  in  the 
Verm.  Kev.  Sts. ;  Smith  v.  Smith,  2Q  Vt.  same  manner  she  would  be  entitled  to,  if 
270;  HanicrRhits,  1  Met.  Ky.  Hawley,  this  will  had  not  been  made.''  Held,  as 
Palmer;  Muulershitsv.  Bemhard.  1  Harr.  she  was  hereby  limited  to  dower,  and  ex- 
518;  Lewis  V.  Lewis,  7  Ired.  72;  Hintonv.  eluded  from  her  share  of  the  personal  ' 
HiDton.6Ib  274;DeIa.  Rev.  Sts.  29;  N.C.  property,  the  devise  constituted  a  pro- 
St.  1848-9, 90;  M'Callister  v.  Brand,  1 1  B.  viiion  for  her,  within  the  meaning  of  St. 
Xoo.870;  Barnettv.  Barnett,  1  Met.  Ky.  1888,  c.  4U;  and,  upon  waiving  it,  she 
"iiA.  might  claim  an  allowance  frum  the  person- 
Bat  in  New  York,  it  has  been  held,  in  ai  property.  Crane  v.  Crane.  17  Pick.  422. 
ChaiiOi;ry,  that,  where  a  widow  by  deed  A  testator  devised  to  his  wife,  during 
reliwiiitshes  the  testamentary  provision,  her  widowhood,  all  his  property,  subject 
Ttrcorils  the  deed,  and  notifies  the  execu-  to  debts  and  legacies,  and  appointed  her 
tors  and  trustees  or  the  tenant  of  the  his  executrix.  Ue  also  authorized  her, 
land  of  her  election,  who  thereupon  rec-  during  widowhood,  to  sell  and  convey  so 
ognise  her  right  of  dower  and  make  pay-  much  of  his  real  estate  as  she  might 
mentson  account  of  it;  tliis  is  equivalent  judge  necessary,  &c.,  for  payment  of  his 
to  the  fiirmalities  prescribed  by  the  sta-  debts,  for  support  of  herself  and  her  chil- 
tute,  and  an  entry  upon  or  suit  for  any  dren,  and  for  their  education.  She  ac- 
part  of  the  lands  is  sufficient.  Hawley  v.  cepted  the  trust  and  administered  the 
James,  5  Paige,  818.  See  Palmer  v.  estate.  Within  two  years,  bhe  sold  a 
Yoorhis,  So  Barb.  479.  part  of  the  real  estate,  under  the  author- 
In  Massachusetts,  although  provi-  ity  iu  the  will,  and  soon  afterwards  mar- 
sioQ  is  made  for  a  widow  in  the  bus-  ried  again.  Subsequently,  she  sold  the 
baud's  will,  and  though  she  fails  to  make  rest  of  the  real  estate  fur  payment  of 
Wr  election  within  six  months,  fihe  may  debts,  under  a  license  of  court,  and  with 
still  daitai  her  dower,  if  it  appear  that  her  husband  conveyed '  the  same,  not 
the  estate  is  insolvent,  and  the  provision  reserving  her  dower,  and  having  full 
in  the  will  wholly  fail.  By  the  Revised  kuowledge  of  the  situation  of  the  estate. 
Stitotes,  (ch.  60,  sec.  18,)  if  the  widow  Thirteen  years  after  the  death  of  her 
is  lawfully  evicted  of  lands  assigned  as  second  husband,  she  first  claimed  dower 
dower,  or  *s  deprived  of  the  provision  in  the  land  sold  under  the  license.  Held, 
made  for  her  by  will  or  otherwise  in  lieu  she  had  accepted  the  provision  made  for 
of  dower;  she  may  be  endowed  anew,  her  by  the  will,  and  thus  waived  her 
Upon  this  ground  the  case  was  decided,  claim  for  dower.  Delay  v.  Viual,  1  Met. 
Thompson  v.  M'Gaw,  1  Met.  66.  57.     See  Holm  v.  Low,  4  Met.  190. 

So,  in  Maine,  if  deprived  of  the  pro-  Devise  of  parts  of  the  real  estate  to  the 

vision  in  the  will,  she  has  dower.    Or  wife  in  fee,  and  of  all  the  personal  estate ; 

or  any  substantial  part  of  it.    llastings  the  other  parts  of  the  real  estate  to  be 

r.  Clitford,  32  Maine,  32.  disposed  ot  according  to  law.     The  wife 

And  the  same  provision  is  held  appli-  having  accepted  the  devise;  held,  a  bar 

cable,  in  Massachusetts,  in  case  of  a  de-  of  dower.    Adams  v.  Adams,  6  Met.  277. 

Ttse  of  all  the  testator's  property  to  the  Though  the  probate  of  a  will  made  in 

widow,  on  condition  that  she  pay  all  his  vacation  is  invalid,  yet,  if  acted  upon  by 

debts,  legacies,  &c.,  as  well   as  where  the  executor  iu  administering  the  estate, 

t]»re  is  a  bequest  of  a  certain  sum  of  and  by  the  widow  of  the  testator,  and 

money  or  specified  property.    1  Met.  66.  other  parties  iu  interest,  for  the  period 

So,  where  the  widow  applied  for  her  of  seven  years,  without  objection;  the 

dower,  and  it  appeared  that  a  previous  widow  will  be  deemed  to  have  elected  to 

application  had  been  made  and  refused,  take  the  provision  made  for  her  by  the 

before  there  was  sufiScient  evidence  that  will,  and  cannot  afterwards  renounce  such 

shewonld  lose  her  devise,  and  that  she  provision.     Sauuders  v.  Saunders,  14  S. 

did  not  appeal  from  such  decree;  held,  &  M.  81. 

these  facts  were  no  bar  to  the  present  Where  a  widow  has  formally  waived 
petition.  Thompson  v.  McGaw,  1  Met.  66.  '  the  provision  in  the  will,  a  subsequent 

So  the  provision  of  the  Revised  Statutes,  contract  with  the  heirs  and  legatees  to 
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accept  it,  and  make  no  other  claim  on  she  may  renounce  on  the  ground  of  such 

the  estate,  can  have  no  effect  on  the  action  limitation .  Ih. 

of  the  Probate  Court.    Goweu,  &c.,  82  If  a  widow  make  a  condilional  rennn- 

Mafne,  516.  ciation  within  one  year,  and  the  contin* 

Where  a  widow,  **  under  and  by  virtue  gency  happen  within  that  year,  the  re- 

of  the  last  wiiP*  of  her  husband,  released  nunciation   is   valid,   though  it  be   not 

certain  lafid  mortgaged  by  him  to  the  recorded  before  the  happening  of   the 

mortgagee,  in  consideration  of  a  largo  contingency.  lb. 

sum,  and  of  his  relinquishing  all  claim  Whether  the  renunciation  must  be  re- 

upon  certain  other,  property  of  the  testa-  corded  within  the  year  or  not,  (^are.  lb. 

tor,  with  the  usual  terms  of  a  quit-claim.  The  renunciation  by  a  widow  does  not 

deed ;  held,  she  could  not  allerwards  create  a  new  right,  but  merely  confirms 

elect  to  claim  her  dower,  though  within  a  pre-existing  right  which  the  law  cre- 

the  statutory  period.    Dundas  v.  Hitch-  ates  in  the  right  to  elect.  lb. 

cock,  12  How.  256.  A  renunciation  amounts  to  a  transfer 

Whore  a  widow  remains  in  the  mansion  by  the  widow  of  her  testamentary  pro- 
house,  uses  the  property  given  her  by  vision  to  the  heirs  and  devisees,  and  en- 
her  husband's  will,  and  makes  a  will  dis-  titles  her  to  what  the  law  gives  her  from 
posing  of  said  property,  which  will  is  them.  lb.  Where  the  widow  fails  to 
itself  annulled  by  a  subsequent  event;  assent  within  the  time  fixed  by  law,  she 
she  may  renounce  the  testamentary  pro-  cannot  afterwards  claim  relief  in  equity, 
visions,  and  her  motives  in  making  such  on  the  ground  of  mistake  as  to  sufficiency 
renunciation  are  not  to  be  inquired  into,  of  the  estate  to  meet  the  charges  upon  it. 
Mc'CalUster  v.  Brand,  11  B.  Mon.  870.  Otherwise,  where  her  acceptance  of  the 

Where  a  limited  power  of  disposition  devise  is  obtained  by  fraud.    KcDaniel 

of  certain  property  is  given  to  a  widow,  v.  Douglas,  6  Humph.  220. 
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CHAPTER  XI, 


ASSIGNMENT  OF  DOWEB. 

1.  Keoeasity  of  assignment.  20.  Demand;  costs. 

1  Katnre  of  estate  before  assignment;  22.  Bill  in  eqaity  for  dower. 

tenancy  in  common  with  the  heirs,  27,  and  notes.  Assignment  by  Probate 

in  Hassachnsetts,  Sec.  Court;  forms  of  proceeding;  how 

6.  Assignment  not  required  in  equity.  far  evidence  of  title;  when  adverse 

7.  Qturantim.  and    compulsory,    or    otherwise; 
11.  Assignment   by  the  heir  or   other  application    for  assignment  —  by 

tenant.  whom;  wrong  assignment — how 

15.  Action  at  law  for  dower.  remedied;    assignment -— when  it 

17.  When  the  only  remedy  may  be  demanded. 

18.  View.  28.  Limitation  of  suit  for  dower. 

19.  Damages.  82.  Death  of  widow. 

§  1.  Although  by  the  death  of  the  husband  the  right  of  the 
^dow  to  dower  becomes  consummate,  yet,  in  general,  she  has 
no  title  to  any  specific  lands,  and  no  right  of  entry  upon  them, 
nntil  her  dower  is  assigned  or  admeasitred  by  the  heir  or  other 
tenant  of  the  freehold,  or  in  a  course  of  legal  proceedings.  She 
has  only  ?l  potential  interest,  or  right  in  action.\a) 

§  2.  Upon  this  principle,  a  mere  judgment  for  dower,  in  a  suit 
brought  by  the  widow,  gives  her  no  right  of  entry,  like  a  judg- 
ment in  other  real  actions;    even  though  the  dower  is  to  be 

*  8  Clarice,  468 ;  Gilb.  Ten.  26;  9  Mass.  Robinson  v.  Miller,  1  B.  Monr.  91 ;  John- 
13;  Cox  f*.  Jagger,  2  Cow*.  C88;  10  son  v.  Shields. '82  Maine,  424;  Penning- 
Vend.  528;  3  Ohio,  12;  13  Pick.  86;    ton  r.  Yell,  6  Eng.  215. 

(a)  The  rule  applies  to  the  alienee  of  signed,  has  the  same  right  of  entry  npon 

herhnshsud.    Sharpley  v.  Jones;  Sharp-  the  land,  whether  as  against  a  stranger 

lej  V.  Loper,  5  Harring,  373.    Where,  or  her  co-tenant,  which  the  hnsband  had 

before  assignment  of  dower,  the  widow  during  his  life.    Gorliara  v.  Daniels,  28 

married  again;  held,  the  second  husband's  Verm.  600.     In  Delaware,  dower  is  a 

ioterestin  the  land  did  not  pass  by  an  as-  right  at  common  law;  but  the  right  to 

fifunentof  all  that  he  held  in  right  of  his  have  it  assigned  by  the  Orphans'  Court 

vife.    Bruwn  v.  Meredith,  2  Keen,  527.  is  derived  from  statute.    Layton  v.  Bnt- 

U  bas  been  held   in  Vermont,  that  the  ler,  4  Harring.  507. 
vife,  {ffevionsly  to  her  dower  being  as- 
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assigned  in  common,  and  will,  therefore,  be  rendered  no  more 
certain  by  the  assignment.^  So  it  is  held,  that  the  widow  of  a 
tenant  in  common  cannot,  before  assignment,  maintain  a  writ  of 
partition.^  So,  before  assignment,  the  claimant  need  not  be 
party  to  an  action  for  partition,  although  her  writ  of  dower  be 
pending  in  the  same  court.  But,  in  New  York,  it  is  intimated, 
that,  although  the  widow  is  not  properly  made  a  party  to  a  parti- 
tion among  heirs,  devisees,  &c.,  and  cannot  recover  her  dower 
by  process  of  partition,  where  the  husband  was  sole  seised;  she 
is  a  proper  party  to  such  partition  where  he  was  a  tenant  in 
common.^  So,  in  general,  it  is  no  defence  to  an  ejectment 
against  the  widow,  brought  by  the  heir  for  lands  descended  to 
him,  or  by  a  devisee,  that  he  has  failed  to  assign  dower  therein.(a) 
That  pai*t  of  the  land,  which  the  widow  is  specially  authorized 
to  occupy  without  assignment,  (as  will  be  seen  hereafter,)  is,  of 
course,  excepted  from  the  above  remarks.* 

§  2  a.  A  quiet  possession  of  the  land  and  actual  receipt  of  the 
rents  and  profits,  for  six  years,  are  held  not  equivalent  to  a  legal 
assignment,  so  as  to  give  the  wife  a  freehold,  estate,  but  consti- 
tute either  a  disseisin  or  tenancy  at  will.     But  where  a  mother 

>  Hildreth  v.  Thompson,  16  Mass.  191 ;  *  8  Clarke,  S60;  Evans  v.  Webb,  1  Tea. 

Go.  Lit .  84  b.  424 ;  Moore  v.  Gilliam,  5  Mun.  846 ;  Bran- 

*  Brown  r.  Adams,  2  Whart.  188.  aon  v,  Yancy,  1  B.  &  Dev.  Equ.  77. 

'  Hoxsie  V.  Ellis,  4  R.  I.  128,  Coles  v. 
Coles,  15  John.  819. 

(a)  Bnt,  in  Kentucky,  neither  the  heir  In  Iowa,  in  an  action  of  right  against 

nor  a  purchaser  from  him  can  maintain  the  heirs,  a  widow,  whose  dower  is  un- 

an  action  against  the  widow  for  land  in-  assigned,  is  not  a  proper  party  defendant; 

herited,  till  dower  is  assigned.    Robinson  and,  if  made  aparty,  the  Judgment  recov- 

V,  Miller,  1  B.  Mon.  93.    In  Alabama,  the  ered  by  the  plaintiff  cannot  affect  her 

heir  may  recover  the  land  from  one  to  dower. 

whom  the  widow  conveyed  before  assign-  The  provision  that  a  widow  may  peti- 
ment  of  dower.  Wallace  v.  Hall,  19  Ala.  -  tion  for  an  assignment,  at  any  time  after 
867.  Where  a  widow  remains  in  posses-  twenty  days  from  the  death  of  her  hus- 
sion  of  the  land,  the  remedy  of  the  heirs  band,  does  not  affect  the  right  of  posses- 
is  at  law,  not  in  equity,  unless  there  be  sion. 

some  special  reason  to  the  contrary.  Eg-  Where  such  right  comes  under  the  law 

bert  V.  Thomas,  1  Cart.  898.    Where  land  of  dower  only,  and  not  of  homestead,  she 

was  conveyed,  with  a  covenant  that  the  cannot  claim  possession  by  virtue  of  the 

grantor  was  lawful  owner,  had  good  right  latter.    Cavender  v.  Smith,  8  Clarke, 

to  convey,  and  would  warrant  and  defend,  860. 

there  being  a  claim  for  dower  at  the  time,  A  widow  should  not  be  made  a  party 

but  no  assignment;  and  aiterwards  the  to  a  bill  inequity,  to  enforce  a  trust  in 

grantee  was  compelled  to  pay  an  annuity  favor  of  the  heirs.    Stew«rt  v.  Chadwick 

in  lieu  thereof:  this  was  no  breach  of  the  8  Clarke,  468. 
covenant.    Tuite  v.  Miller,  10  Ohio,  882. 
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had  the  right  of  dower,  and  the  land  descended  to  her  daughter, 
of  whom  she  was  guardian,  and  there  was  no  assignment,  but 
the  daughter  remained  in  the  family  of  the  mother;  held,  all  the 
income  that  was  practicable  should  be  obtained  from  the  estate, 
aud  the  mother  charged  with  two-thirds,  but  allowed  to  retain 
the  rest  in  lieu  of  dower. ^ 

§  3.  But,  after  dower  has  been  set  off,  the  'wyidow  may  enter 
bffore  return  of  the  writ.  So,  after  an  assignment  by  commis- 
sioners, made  with  the  assent  of  the  widow  and  heir,  and  the 
report  of  which  is  subsequently  accepted  by  the  Probate  Court; 
the  widow,  ^efore  such  acceptance,  may  enter  and  take  the  crops 
sown  by  the  heir  before  the  assignment.^(a) 

§  4.  It  has  been  held,^  that,  before  assignment,  the  widow  may 
release  to  a  party  in  privity  or  possession,  but  cannot  transfer 
her  right,  as  it  rests  only  in  actionMJi)  So,  it  is  held,  that  such 
right  cannot  be  taken  in  execution.  But  a  widow  may  assign 
her  interest  in  her  husband's  estate,  in  equity.^  And  a  convey- 
ance by  the  widow  of  her  dower,  before  admeasurement,  is  not 
80  far  void  as  to  be  set  aside  on  application  of  a  purchaser  who 
has  entered  and  enjoyed.  *  He  can  only  claim  to  have  his  title 
perfected.     Though  no  transfer  can  be  made,  which  will  justify 

'  Windham  v.  Portland,  4  Mass.  884;  Blain  v. Harrison,  11  lUin. 884;  Summers 

Kathes  r.  Bennett,  1  Fost.  (N.  H.)  204.  v.  Babb.  13  111.  483;  82  Maine,  424. 

'  Co.  Lit.  87  b.  u.  2;  Parker  v.  Parker,        *  Mason  v.  Allen,  56reenl.  479;  Shields 

17  Pick.  236.  v.  Batts.  5  J.  J.  Marsh.  15;  Summers  v. 

'  Saltmarsbv.  Smith.  82  Ala.  404;  Cox  Babb,  18  111.  488;  Pennington  v.  Yell,  6 

V   Jogger.  2  Cow.  688;   Siglar  v.  Van  £ng.   216.    Contra,   Strong  v.   Clem,  12 

Riper.  10  Wend.  414 ;  Kitchie  v.  Putnam,  Ind.  87. 
13, 524;  Green  v.  Putnam,  1  Barb.  500;        *  Powell  v.  Powell,  10  Ala.  900. 

(a)  Upon  the  equity  of  the  statute  giv-  v.  Shields,  82  Maine,  424.    The  right  is 

iog  dower,  the  widow  will  be  allowed  her  a  chote  in  action^  which  may  be  reached 

portion  of  mesne  profits  from  the  death  by  a  creditor's  bill.     Stewart  v.  M'Mar- 

of  her  husband  up  to  the  period  at  which  tin,  5  Barb.  488. 

the  dower  shall  be  set  off;  and  the  court,         In  case  of  a  release   for  an  order, 

upon  proper  application,  will  refer  it  to  drawn  by  tho  heirs,  though  not  accepted, 

a  master,  to  state  the  account  and  ascer-  the  heirs  may  sue  for  possession.  Matlock 

tain  the  widow's  share.     But  this  cannot  v.  Lee.  9  Ind.  298. 
be  done  by  commissioners  in  dower,  act-        Where  a  widow  released  her  dower, 

ing  under  the  statute  which  directs  the  and  afterwards  procured  an  assignment 

method  of  laying  otit  dower.  May  v.  May,  of  dower,  under  which  she  entered  and 

7  Flori.  207.  made  a  leJbe;  held,  the  assignment  gave 

(6)  Such  right  is  not  embraced  by  the  her  no  new  right,  but  merely  defined  what 

Maiue  Uev.  Stat.  c.  91  sec.  1.  abrogating  she  nad  sold.    Matlock  v.  Lee,  9  Ind. 

tiw  common  law  rule,  by  which  disseisees  298. 
tre  prevented  from  conveying.    Johnson 
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a  suit  for  dotf^er  in  the  purchaser's  own  name.^  So,  although 
the  widow  before  assignment  is  not  seised,  and  cannot  convey  a 
legal  title;  she  may  make  a  contract  concerning  the  land,  which 
equity  will  enforce.'  So  a  receipt  for  money  received  as  a 
substitute  for  dower,  given  by  a  widow  to  the  purchaser  of  the 
lands  of  her  deceased  husband  from  her  sons,  in  ratification  of 
an  arrangement  between  her  sons,  and  after  consultation  with 
them  and  her  attorney,  and  due  deliberation,  she  having  received 
a  payment  under  it,  estops  her  from  contesting  its  validity  or 
claiming  her  dower.^ 

§  5.  The  widow  cannot  mortgage  her  dower,  before  ^ignment.^ 
And  the  interest  of  the  widow,  before  assignment,  is  not  a  proper 
subject  of  lease.  Hence  a  covenant,  in  an  instrument  purporting 
to  be  a  lease  of  such  interest,  to  pay  her  a  certain  sum  annually 
as  rent,  in  consideration  of  her  forbearing  to  exercise  her  right 
of  dower,  is  merely  personal ^  and  does  not  run  with  the  land,  or 
bind  an  assignee  of  the  supposed  lessee.  Neither  can  such 
transaction  have  the  effect  of  a  release,  which  must  operate  pres- 
ently and  absolutely.^  So,  the  widow  having  before  assignment 
a  mere  rig/U  of  action^  this  may  be  lost  to  her  without  the 
formality  of  a  conveyance,  as,  for  instance,  by  an  award. •(«) 

'  Todd  V.  Beatly,  Wright)  461;  Doug-  see     Strong    v.     Clem,    12    Ind.    87. 
lassv.  H'Coy,  5  0hio,  527.  *  Croade  v.  Ingraham,   18  Pick.   86; 

'  Potter  V.  Everett,  7  Ired.  Eqn.  152.  Matlock  v.  Lee,  9  Ind.  298. 
'  Simpson,  8  Barr,  199.  '  Cox  v.  Jagger,  2  Cow.  688;  8  Ohio, 

*  Strong  V.  Bragg,  7  Blackf.  62.    But  12. 

(a)  In  Connecticut,  upon  a  construe-  third  of  the  profits,  until  they  object, 
tion  of  the  statute  concerning  dower,  it  This  was  also  allowed  in  England,  by  the 
has  been  held,  that,  immediately  upon  ancient  law,  as  *'  rationoHle  eiioverium 
the  husband's  death .  the  widow  becomes  in  eommuni."  In  Virginia,  she  may  re- 
a  tenant  in  common  with  the  heirs,  and  ceive  one-third  of  the  profits,  till  assign- 
may  enter  without  an  assignment.  She  ment.  Mass.  Rev.  St.  410;  Mich.  Rev. 
is  not  regarded  as  a  tenant  under  the  St.  268;  Verm.  lb.  290;  Wise.  lb.  384; 
heirs.  Stedman  v.  Fortune,  6  Conn.  462.  Yir.  Code,  474;  (Co.  Lit.  84  b;  Foster  v. 
But  in  New  Tork,  the  statute,  substitut-  Gorton,  5  Pick.  185;  1  Smith's  St.  170; 
ing  ejectment  for  ti)e  former  remedy  of  the  Bolster  v,  Cushnian,  84  Maine.  428.)  In 
writ  of  dower  J  has  not  the  effect  to  make  Maine,  she  shall  have  one-third  of  the 
the  widow  a  tenant  in  common  with  the  rents  and  profits  till  assignment,  if  the 
heirs.  Her  title  is  still  a  mere  right  of  husband  died  seised 
action.  Yates  r.  Paddock,  10  Wend.  528.  These  provisions  were  probably  intend- 
So  in  North  Carolina.  1  Batl.  &  Dev.  ed  to  give  the  widow  a  remedy  only 
£qu.  77.  against  the  heirs;  enabling  her  to  recover 

In  Massachusetts,  Vermont,  Wisconsin  the  rents  and  profits  from  her  husband's 

and  Michigan,  the  widow  may  occupy  death  without  demand,  and  making  the 

the  land  with  the  heirs,  or  receive  one-  amount  of  them  the  measure  of  her  dam* 
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§  6.  Id  equity,  a  foimal  assignment  of  dower  is, deemed  uimec- 
essary.  Thus,  the  widow's  right  may  be  reached  by  creditors, 
before  assignment,  by  a  process  in  Chancery.^  So  where  an 
infant  heir  brought  a  bill  in  equity  against  the  widow  of  the 
deceased,  for  au  account  of  rents  which  the  latter  had  received 
as  guardian;  and  the  widow  was  entitled  to  dower,  but  it  had 
neyer  been  assigned;  held,  she  should  be  allowed,  in  account- 
ing, one-third  of  the  rents.^  And  the  widow  of  a  mortgagor 
nuiy  have  a  bill  in  equity  to  redeem  before  any  assignment  of 
dower,  because  such  assignment  does  not  affect  her  right  of 
redemption,  and  because  she  has  no  right  to  demand  such  assign- 
ment as  against  the  mortgagee,  before  she  redeems.  Nor  is  an 
assignment  by  the  heirs  necessary,  because  she  could  not  redeem 
a  part  of  the  land  without  the  whole.^ 

§  7.  To  the  ancient  rule  at  law,  that  an  assignment  of  dower 
was  necessary  to  perfect  the  title  of  the  widow,  there  was  one 
exception.  Mxffna  Charta  provided,  that  the  widow  might 
remain  in  her  husband's  capital  mansion-house,  with  the  privi- 
lege of  reasonable  estovers  or  maintenance,  for  forty  days  after 
his  death,  during  which  time  her  dower  should  be  assigned. 
These  forty  days  are  callAd  the  widow's  qiuirantine^  Some  have 
said,  that,  by  the  ancient  law,  this  time  was  an  entire  year.^(a) 


MKent.  61  *  Co.  Lit.  82,  b*  Seider  v.  Seider,  6 

'  HAmilton  v.  JCohnn,  1  P.  Wms.  US.  Whart.  206. 
'  GibsoR  V.  Grehore^  6  Pick.  149. 

• 

agef.  It  BeemB,  they  do  not  authorize  she  may  occupy  till  dower  is  asaifned. 
ttstn^tnt  against  any  other  tenant  of  the  In  IHinois.  Kentucky,  Indiana,  MisBonri, 
freehold  than  the  heirs,  thereby  allowing  New  Jersey,  Virginia  and  Alabama,  she 
the  title  to  land  to  be  tried  in  this  form  may  also  occnpy  the  plantation  or  mes- 
of  action.  Gibson  v.  Crehore,  8  Pick-  saage.  In  Arkansas,  the  mansion  and 
475.  farm.  In  Georgia,  the  mansion  and  tea- 
(a)  In  most  of  the  States,  a  similar  ements.  Mass.  Rev.  Sts.  411;  4  Kent, 
provision  has  been  expressly  made  by  62;  Walk.  Intro.  281,  824;  1  N.  G.  Rev. 
statute.  In  Massachusetts,  New  Hamp-  Sts.  617;  Me.  Rev.  Sts.  898;  Ark*  Rev. 
ihire  and  New  York,  the  widow  is  enti-  Sts.  888-9;  Mich.  Rev.  Sts.  265;  Wiso. 
tied  to  possession  of  the  mansion-house  Rev.  Sts.  885;  Ind.  Rev.  L.  209:  1  Vir. 
for  forty  days;  in  Arkansas,  two  months;  Rev.  G.  170;  Ala.  L.  200;  Misso.  Sts. 
iDJCaioe,  nhiety  days;  in  Ohio,  Wiscon-  229;  lUin.  Rev.  L.  287;  N.  J.  Rev.  G. 
lio,  Minnesota  and  Michigan,  and  sub-  897;  1  Ry.  Rev.  L.  578;  Pharis  v.  Lach- 
Btantially  in  Rhode  Island, one  year.  In  In-  mere,  20  Ala.  662;  Springle  v.  Shields, 
dito8,Florida,Virginia,Kentucky,  Rhode  17,  295;  Shelton  v.  GarroU..  16, 148;  Sin- 
Island,  New  Jersey.  Alabama,  Florida,  gloton  v.  Singleton,  5  Dana,  89;  Rambo 
Mississippi,  Texas,  Illinois  and  Missouri,  v.  Bell,  8  Kelly,  207;  Thomp.  Dig.  Flori- 

13 
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^  8.  Quarantine  is  a  pei^sonal  right,  not  assignable,  and  said 
to  be  forfeited,  by  implication  of  law,  by  a  second  marriage; 
though  it  has  been  held  that  the  statutory  privilege,  of  occup}'- 
ing  the  dwelling-house  till  assignment,  is  not  lost  by  this  cause, 
and  in  Missouri  that  the  right  is  assignable.  So  the  heirs  may 
recover  the  mansion-house  from  one  claiming  by  a  transfer  from 
the  widow  before  assignment  of  dower.*  But,  in  ejectment  by 
a  grantee  of  the  husband,  even  though  the  premises  are  held 
by  a  tenant  of  the  widow,  yet,  if  she  has  not  given  a  lease  or 
actual  transfer  of  her  privilege  of  possession,  and  she  be  let  in 
to  defend  in  the  action,  she  may  rely  on  her  right  of  possession 
under  the  statute.^ 

§  9.  It  is  said,  notwithstanding  the  widow's  right  of  occupimcy, 
the  legal  title  is  still  in  the  heir.  But  it  has  been  held,  that  tho 
heir  cannot  maintain  an  action  for  trespass  to  the*  mansion-house 
land.^ 

§  10.  The  widow's  right  to  occupy  the  mansion  usually  ceases 
upon  expiration  of  the  quarantine^  though  dower  have  not  been 

*  Co.  Lit.  f2,  b;  Wallis  v.  Doe,  2  Sm.        *  Doe  v.  Bernard,  7  S.  &  H.819;  Mim. 
&  M.  220;  StokcB  v.  McAllister,  2  Misso.    Sts.  H.  &  H.  697«  b.  47. 
168.  '  BrAsoQ  V.  Yancy,  1  Bad.  &  Dev.  77; 

Latham  v.  Latham,  8  Call.  181. 

da  Stat.  tU.  1,  c.  2,  s.  2;  Hiss.  Rev.  C.  property.  Yoelckner  v.  Hudson,  1  Sandf. 

ch.  60,  art.  174;  R.  I.  Rev.  Sts.  ch.  202,  215. 

fl.  6;   Hart.   Dig.  (Texas)   287;    Minn.  In  Kentucky,  where  the  widow  left  the 

Comp.  Sts.  c.  86,8.28;  N.  H.  L.  1862,  mansion  with  her  family,  and  it  was 

c.  2599.  leased  by  the  administrator  to  her  father; 

By  late  acts  in  Conneoticnt ,  the  ^  idow  held  ,the  lease  was  to  be  regarded  as  for  the 

is  tenant  in  common,  of  her  dower,  with  benefit  of  the  heirs,  and  not  as  continu- 

the  heirs.    Conn.  Sts.  1855,  c.  56;  Sted-  ing  the  widow's  possession.    Burk  v.  Os- 

man  r.  Fortune,  6  Conn.  462.  So  in  Ver-  born,  9  B.  Men,  579. 

mont.  Verm  .Rev.  Sts.  1868,  c.  55,  s.  10.  In  Arkansas,    the    husband's   usual 

In  Massachusetts,  she  may  occupy  Hrith  dwelling  is  assigned  for  dower,  unless 

the  heirs  or  receive  one-third  of  the  rents  serious  injury  would.be  thereby  occa- 

till  assignment.     Mass.  Gen.  Sts-  c  90,  sioned.     (See  Menifee  v.  Menifee.  8  Eng. 

88.  7,18.    In  New  Hampshire,  she  has  9.)   In  Indiana,  the  term  messuage  is  held 

one-third  of  the  rents.  Sec,  till  assign-  to  include  a  few  acres  of  land  adjoining 

ment.    N.  II.  L.  1862,  c.  2599.     (See  p.  the  dwelling-house,  and  peculiarly  ap- 

193.  propriat«d  thereto.    Guines  v.  Wilson, 

In  Virginia  and  Kentucky,  if  deforced  4  Blackf.  384.    In  Alabama,  the  widow 

before  assignment,  tho  widow  ^hall  have  of  one  residing  in  a  town  cannot  retain 

a  vicmititl  writ,  in  the  nature  of  ''  de  the  rents  of  a  plantation,  of  which  her 

quarantina  habenda  "     1  Vir.  Rev.  Code,  husband  died   seised,  until  it  has  been 

170.  assigned  to  her  for  dower,  on  the  gi*ouiid 

The  statute  of  New  York  relates  to  of  quarantine.     Smith  v.  Smith,  13  Ala. 

lands  in  which  she  has  a  right  or  clo!m  829. 
of  dower.    It  docs  not  apply  to  leasehold 
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assigned;  and  the  heir  may  enter  and  bring  a  suit.  Trespass 
lies  against  her;  for,  she  being  neither  a  joint  tenant  nor  tenant 
in  common  with  the  owner  of  the  inheritance,  the  latter  would 
otherwise  be  without  remedy.^(a) 

§  11.  By  the  ancient  common  law,  dower  was  assigned  by  the 
heir,  subject  to  the  judgment  of  the  ^^pares  curice,^*  in  case  of 
any  dispute.  But  the  assignment  might  be  made  by  any  tenant 
of  the  freehold;  and  this  seems  to  be  the  universal  rule  in^  the 
United  States.  If  the  land  is  in  possession  of  a  wrongful  occu- 
pant, as,  for  instance,  a  disseisor  or  abator,  the  widow  is  not 
bound  to  wait  for  her  dower  until  the  heir  asseiis  his  title,  but 
may  compel  the  terre-tenant  to  make  an  assignment.  This  will 
be  valid,  unless  he  is  in  possession  by  fraud  and  covin  of  the 
widow,  for  the  purpose  of  obtaining  dower;  in  which  case  the 
heir  may  avoid  the  assignment,  although  <<  equally  made  by  the 
jiheriff  after  judgment."  None,  however,  can  assign  dower, 
except  those  who  have  the  freehold,  and  against  whom  an  action 
would  lie.^ 

§  12.  Lord  Coke  says,^  if  the  husband  have  conveyed  several 
lands  to  different  persons,  and  one  of  them  assign  to  the  widow 
in  satisfaction  of  her  whole  dower,  the  others  cannot  avail  them- 
selves of  such  assignment.  But  if  a  part  of  the  lands  descend 
to  the  heir,  and  he  assign  in  full  satisfaction  of  her  whole  dower^ 
a  grantee  of  another  portion  of  the  land,  being  sued,  may  vouch 
the  heir,  who  may  plead  this  assignment  in  bar,  there  being  no 
privity  between  the  heir  and  the  grantee.  (&) 

*  Jackson  v.  O'Donaghy,  7  John.  247;    669;  Norwood  v.  Marrow,  4  Dev.  &  B. 
McCnlly  v.  Smith,  2  Bai.  103.  442. 

*  Go.  Lit.  85  a;  8  Co.  784;  4  Dane,        *  Co.  Lit.  86  a;  (See  Perk.  s.  402.) 

(a)  The  action  brought  (in  South  Car-  heir  is  required  to  assign  dower  as  toon 

o]iat)  was  trespass  to  try  titie.    This  or  as  possible.     Rev.  Sts.  840. 

some  other    similar    remedy  must,  of  (6)  In  Virginia,  Kentucky,  Missouri, 

coorse,  be  requisite.     In  Indiana,  if  the  New  Jersey  and  Delaware,  (1  Vir.  Ker. 

vidow  enter  upon  any  other  lands,  than  C  170;  1  Ky.  Rev.  L.  574;  Misso.  St. 

'*  tiK^  mansion-houite  and  messuage  there-  231 ;  1  N.  J.  Rev.  C.  898 ;  Dela.  St.  1829. 

ante  belonging."  and  apply  the  proceeds  165;  Rev.  St.  292,)  statutes  provide,  that 

to  ber  own  use,  she  is  a  wrongdoer,  and  it  shall  be  no  defence  against  a  suit  for 

liable  to  tlic  owner  for  the  rents  and  pro-  dower,  that  another  person  has  assigned 

lits.    4  Blackf.  331.     See  Taylor  v.  Mc-  it.  unless  this  assignment  be  shown  to  be 

'rack  in,  .5  Blackf.  261 ;  Stokes  v.  McAl-  in  satisfaction  of  dower  from  the  lands  in 

lister.  2  Misso.  163.     In   Arkan-^as,  the  question. 
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^  18.  In  some  cases,  where  the  widow  brings  a  suit  against  the 
terre-tenant,  and  the  latter  vouches  the  heir,  the  tenant  may  '*  go 
in  peace/'  and  judgment  shall  be  given  against  the  heir  alone. 
Thus,  if  the  heir  is  vouched  as  having  assets  in  the  same  county, 
which  the  demandant  acknowledges,  judgment  shall  be  against 
the  heir;  otherwise,  against  the  tenant,  and  for  him  over  in  value. 
If  the  heir  has  assets  in  the  county  only  in  part,  the  judgment  is 
conditional.^ 

%  14.  The  right  of  the  heir  to  assign  dower  is  not  impaired  by 
the  statutory  provisions  for  such  assignment,  which  exist  in  all 
the  States,  and  will  be  hereafter  mentioned.' 

§  15.  As  has  been  already  intimated,  the  widow  may  maintain 
an  action  for  her  dower,  where  it  has  not  been  voluntarily 
assigned  her,  against  the  heir,  or  the  tenant  or  immediate 
owner  of  the  freehold.  If  no  dower  has  been  assigned,  the  form 
of  action  is  a  writ  of  dower,  unde  nihil  habet;  if  it  has  been 
assigned  in  part,  a  writ  of  right  of  dower^  which  lies  also  in  the 
former  case.^(a) 

^  16.  The  writ  unde  nihil  habet,  lies  only  against  a  tenant 
of  thefreehold.\b) 

*  Go.  Lit.  89  a,  n.  6.  *  MUler  v.  BeTerly,  1  Hen.  &  M.  368; 

*  Moore  v.  Waller,  2  Rand.  418.  Hard  v.  Grant,  8  Weod.  840. 

*  4  Dane,  666,  672;  Stearns  on  R.  A. 
400. 

(a)  The  writ  undt  nihil  habet  is  the  his  separate  plea, will  not  avail  another  de- 
only  one  provided  in  Massachusetts,  faulted.  Lecompt  v.  Wash,  9  Miss.  551 
Maine,  Yirginia,  (it  seems)  and  Ken-  With  regard  to  the  flfe«crtption  of  the  pro- 
tncky.  In  New  Hampshire,  an  action  of  perty  iu  which  dower  is  claimed,  in  an 
dower  lies,  in  one  mooth  after  demand,  action  for  dower;  if  the  writ  claims  dower 
npon  the  party  seised  of  the  freehold,  if  in  the  whole f  while  the  evidence  shows  ti- 
in  the  State;  otherwise  upon  the  tenant,  tie  to  it  in  only  a  moiety,  the  demandant 
The  proceedings  in  such  suit  are  similar  will  recover.  Hambiin  v.  Bank,  &c.,  1 
to  those  npon  a  petition  for  dower  in  the  Appl.  66.  A  vendor,  by  articles,  before 
Probate  Court.  Mass.  Rev.  St.  016;  1  making  a  deed,  and  while  any  part  of  the 
Smith's  St.  168;  1  Ky.  R.  L.  678;  N.  H.  consideration  remains  dne,  is  so  far  ten- 
Rev.  St.  412.  See  Kidder  v.  Blaisdell,  ant  of  the  freehold,  as  to  make  him  a 
45  Maine,  461.  proper  party  to  the  action  of  dower  utuU 

(b)  In  New  York,  ejectment  to  recover  nihil  habet.    Jones  v.  Patterson,  12  Penn. 
dower  will  lie  against  a  tenant  who  has  149.    See  Shawe  v,  Bo}^,  lb.  21b. 

an  estate  or  interest  less  than  a  freehold,  It  seems,  non-tenure  is  a  good  plea  in 

and  before  dower  has  been  assigned.    £1-  bar.    Caspornsv.  Jones,  7  Barr,  120.    In 

licott  V  Mosier,  11  Barb.  574  Maine,  it  must  be  pleaded  in  abatement . 

Such  action  must  be  brought  against  Manning  v,  Laboree.  38  Maine,  848.    If 

the  actual  occupant,  if  any.  lb.  the  defendant  In  a  suit  for  dower  buy  an 

A  verdict  in  a  real  action,  as  of  dower,  outstanding  title  after  suit  is  brongl-t, 

in  favor  of  one  of  several  defendants,  on  this  is  no  defence.    lb.     See  Taylor,  8 
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§  17.  A  suit  for  dower,  in  most  of  the  States,  may  always  be 
brought  at  the  election  of  the  widow,  and  it  is  the  only  remedy, 
where  the  right  is  not  conceded,  but  dower  is  claimed  in  lands 
of  which  the  husband  Was  not  seised  at  his  death;  as,  for  instance, 
those  which  he  conveyed  or  mortgaged,  without  her  signature 
to  the  deed.  And,  if  he  conveyed  diflEerent  parcels  to  several 
persons,  the  widow  shall  be  endowed  proportionally  from  each, 
and  they  cannot  be  joined  in  suit.  So  it  has  been  held,  that  the 
Probate  Court  cannot  assign  dower  in  an  equitable  estate.(a)  But, 
if  a  mortgagee  of  the  husband  assent  to  an  assignment  by  the 
Probate  Court,  although  it  has  no  jurisdiction  in  such  case,  the 
assignment  will  be  good.  Without  such  assent,  it  would  be 
absolutely  void. 

§  18.  If  the  widow  resorts  to  an  action,  the  assignment  is  made 
upon  execution,  by  the  sheriff,  and,  in  general,  upon  a  view. 
Hence  a  description  by  metes  and  bounds  in  the  writ  is 
nDDecessary.(&) 

§  19.  By  virtue  of  the  ancient  statute  of  Merton,  20  Hen.  3, 

Hirr.  Dig.  (Sappl.)  716.    A  declaration  nor  in  equity,  for  an  injunction  against 

for  dower  need  not  show  the  deforcement  the  probate  decree.      So,  the  widow's 

of  the  demandant,  or  the  possession  of  remedy,  if  she  is  ont  of  possession,  is 

tbs  defendant.     Fozworth  v.  White,  5  ejectment.  Picken8v.Wil8on,18S.&H.691. 
Strobh.  113.  In  the  latter  case,  the  Probate  Court 

In  Rhode  Island,  non-joinder  of  one  has  jurisdiction,  as  between  the  widow 

tenant  of  the  freehold,  as  defendant,  {s  and  her  husband's  representatives,  but 

good  cause  of  abatement,  in  an  action  of  its  judgment  cannot  affect  the  rights  of 

dower,  brought  against  another.      Ellis  the  person  in  possession,  even  though  he 

r.  £llis,  4  R.  I.  110.  appears  and  answers  in  the  suit.    Bisland 

Although,  at  common  law,  a  writ  of  v.  Hewett,  11  S.  &.  M.  164. 

dower  undt  nihil  habet  lies  in  general  only  (6)    In  Illinois,  such  description  is 

agaiost  the  tenant  of  the  freehold,  such  given  in  the  judgment  upon  petition,  and 

writ  may  be  maintained  in  Rhode  Island  In  Kentucky,  in  the  judgment  upon  a 

against  a  tenant  for  years  in  possessitm,  writ  of  dower.     In  Delaware,  no  view  is 

by  force  of  §  5  of  the  *'  act  relating  to  granted.    And  in  New  York,  it  Is  not  of 

dower  and  the  assignment  thereof."  Dig.  course  allowed,  but  only  upon  affidavit, 

1814,  p.  188.  lb.  for  cause.    Sbeafe  v  O'Neil,  9  Mass.  9| 

Demand  must  first  be  made  in  pursu-  Ind^  Rev.  L.  210;  Rintch  v.  Cunningham, 

aooe  of  the  statute,  and  damages  are  re-  4    Bibb,    462;  Fosdick   v.  Gooding,    1 

corersble  only  from  demand.  lb.  Greenl.  80;  Hawkins  v.  Page,  4  Mon. 

(a)  So  the  county  courts  cannot  try  a  187;  Watkins,  9  John.  246;  Pinkham  v, 

rm/ef/fldci^tiR^fdower;  they  can  only  as-  G«ar,  8  N.  H.  168;  Fisk  v.  Eastman,  6 

ajgn  dower  where  the  right  is  conceded.  248;  Co.  Lit.  84  b.;  Ayer  v.  Spring,  10 

Garris  v.  Garris,  7  B.  Mon.  461;  Murphy  Mass.  88;  111.  Rev.  L.  286,  7;  Dela.  St. 

p.  Murphy,  lb.  282.  1829, 164;  Rev.  St.  292;  Taylor  v.  Brod- 

So,  in  Mississippi,  the  proper  remedy  rick,  1  Dana,  847;  Yischer  v.  Conant,  4 

for  one,  who  resists  a  claim  of  dower  on  Cow.  896;  Ostrander  v.  Kneeland,  2  John. 

the  ground  of  paramount  title  in  himself,  276;    Nance  v.  Hooper,   11   Ala.  662| 

b  ejectment;  not  in  the  Probate  Court,  Wise.  Rev.  St.  834. 
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in  a  suit  for  dower,  the  widow  may  have  judgment  for  damages(a) 
from  the  husband's  death,  as  well  as  for  the  land;  but  only 

where  the  husband  died  seised.  As  against  an  alienee,  they  are 
recovered  from  the  time  of  demand  and  refusal.(6)  But  having 
recovered  judgment  for  her  dower,  with  damages,  she  cannot 
maintain  a  separate  action  for  the  use  of  th&  premises,  from  the 
date  of  the  verdict  to  the  time  of  assignment.^ 

■  Purrington  v.  Pierce,  1  Adams,  629. 

(a)  A  judgment  in  dower,  for  an  anas-  demand.     In  Virginia,  she  has  an  ac- 

certaiued  sum  of  money,  is  void.    Hay  v.  count  of  profits,  as  against  a  purchaser 

May,  7  Florida,  207.  from  the  husband,  only  from  the  date  of 

(6)  The  husband  is  held  to  have  died  the  subpoena.    In  Maryland,  from  a  de- 

seised,  though  he  mortgaged  the  land  and  mand  and  refusal,  and  only  in  a  court  of 

the  debt  had  become  due,  if  there  had  chancery.    An  alienation  by  the  widow 

been  no  entry  or  foreclosure.     Uitch-  of  her  right  to  dower,  pending  a  suit 

cock  V.  Harrington  J  6  John.  290.  for  rents  and  profits,  is  a  barto  such 

The  principle  in  the  text  has  been  suit.  In  case  of  a  partnership,  there 
adopted  by  statute  in  Wisconsin,  Peun-  is  no  right  of  dower  till  the  account-s 
sylvania  and  Kentucky,  (where  the  stat-  are  adjusted  and  the  debts  paid.  The 
ute  of  Merton  seems  to  be  literally  copied)  widow  cannot,  therefore,  claim  rents  and 
and  was  settled  by  an  early  decision  and  profitp  from  the  husband's  death.  In  Wis- 
is  now  adopted  by  statute,  in  New  York,  consin,  the  widow  receives  one-third  of 
So  in  New  Jersey.  So  the  statutes  of  the  profits  from  the  husband's  death,  of 
Merton  and  Westminster,  respecting  the  heir;  of  others,  only  from  demand 
dower,  have  always  been  in  force  in  Del-  If  the  heir  alienate  the  laud,  he  is  liable 
aware.  In  Maine.  New  Hampshire  and  to  damages  from  the  husband's  death  to 
Khode  Island,  damages  are  recovered  such  alienation,  not  exceeding  six  years, 
only  from  demand.  In  Indiana,  damages  and  not  recoverable  against  both  the  heir 
are  recovered  from  a  demand,  unless  and  purchaser.  Hey  ward  v.  Guthbert. 
there  is  a  minor  heir.  In  Missouri,  dam-  1  McG.  886;  Wright  v.  Jennings,  1  Bai. 
ages  are  recovered  to  the  time  of  trial.  277;  McCreary  v.  Cloud,  2.348;  Rickard 
In  Alabama,  from  commencement  of  v.  Tal bird,  Rice,  158;  Bank,  &c.,t;.  Dun- 
rait;  but  not  in  the  Orphan's  Court.  4  seth,  10  Ohio,  18;  Me.  Ilev  St.  892;  Tod 
Kent,  64;  Co.  Lit.  82  b;  N.  H.  Rev.  St.  v.  Baylor,  4  Leigh,  498,  Steiger  v.  Hil- 
412;  Embree  v.  £llis.  21  John.  119;  len,  6  6.  8c  J.  121;  Tollman  v.  Bowen.  8, 
Pard.  Dig.  221;  Sharp  v.  Fettit,  8  Tea.  888;  Kiddall  v.  Trimble,  I  Md  Ch.  148; 
88;  Marshall  v.  Anderson,  I B.  Mon.  198;  Goodburn  v.  Stevens,  lb.  420;  Wise.  Rev. 
Lay  ton  V.  Butler,  4  Harring,  507;  Mc-  Sts.  885.  It  has  been  held,  in  New 
Clanahan  v.  Porter,  10  Mis.  746;  Rankin  Jersey,  that  tout  temps  prist  is  a  good  plea 
V.  Oliphant,  9,  289;  Beaners  v.  Smith,  for  the  heir  or  devisee  of  the  husband,  if 
11  Ala.  20;  Smith  v.  Smith,  18,829;  1  hedied  seised,  and  he  need  not  aver  in  his 
N.  J.  Sts.  897;  1  N.  Y.  Rev.  St.  742;  1  plea  that  he  is  heir  or  devisee.  Hopper 
Smith,  (Maine,)  169;  N.  H.  L.  88;  R.  I.  v.  Hopper,  1  N.  J.  648.  But  see  2  lb. 
L.  189;  Ind.  Rev.  St.  240;  1  Ky.  Rev.  715.  But  it  is  not  a  good  plea  for  the 
L.  574;  5  Mon.  288.  See  Davis  v.  Lo-  husband's  alienee,  who  is  liable  to  dam- 
gan,  9  Dana.  186;  McElroy  v.  Wathen,  ages  from  the  husband's  death.  Wood- 
8  B.  Mon.  137;  Ganton  v.  Bates,  4,  867;  ruff  v.  Brown,  4  Harri.  246. 
Seaton  v.  Jemison,7  Watts,588 ;  Wis.  Rev.  In  Delaware,  interest  may  be  recovered 
Sts.  885;  Francis  t;.  Garrard,  18  Ala.  794.  on  arrears  of  an  annuity  given  in  lieu  of 

In  Iowa,  damages  are  recovered.    O'-  dower,  though  there  be  a  power  of  dls- 

Ferrall  v.  Simplot,  4  Iowa.  881.  tress.    Houston  v.  Jamison  4  Harr.  880. 

In  South  Carolina  and  Ohio,  no  dam-  In  Missouri,  execution  runs  only  against 
ages  are  recovered.  Interest,  or  rents  the  land  subject  to  dower.  If  tlie  widow  die 
and  profits  are  allowed  in  South  Carolina,  before  judgment,  it  is  rendered  fur  dam- 
where  the  husband  died  not  seised.  In  damages  only.  Misso.  Sts.  282,238.  Ohio 
Maine,  the  widow  has  one-third  of  the  Sts.  1H42,  6;  Woodward  v.  Woodward, 
rents  ilW  assignment;  also,  damages  after  2  Rich.  £qu.  28;  Maine  Sts.  1852,  255. 
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§  20.  In  England,  a  widow  cannot  recover  her  dower  without 
a  previoiw  demand  for  it  It  is  a  good  plea  by  the  defendant, 
that  he  hath  been  always  ready  and  yet  is  to  render  dower; 
because  the  heir  holdeth  by  title,  and  doth  no  wrong  till  a 
demand  be  made,  which  manifestly  distinguishes  this  case  from 
other  actions  for  rec6very  of  land  and  damages.  And  it  is  said 
the  widow  shall  have  no  damages,  wher(^  before  assignment,  she 
has  had  the  use  of  the  land;  as  where  she  has  an  estate  for 
year8.'(a)  A  demand  for  dower  may  be  by  parol ^  and  need  not 
be  in  presence  of  witnesses.  An  agent  or  attorney  may  make  it 
without  written  power  of  attorney,  and  elsewhere  than  on 
the  land.  It  should  describe  the  land  with  reasonable  cer- 
tainty,(i)  and  be  made  upon  him  who  is  tenant  of  the  freehold 
at  th^  time  of  demand,  though  he  were  not  such  tenant  at  the 
death  of  the  husband.'''(c) 

'  Go.  Lit.  83  a,  and  n.  8;  ace.  Ford  v.  v.  Baker,  4  Greenl.  67;  Bear  v.  Snyder, 

Enkine,  45  Maine,  4S4.  11  Wend.  692;  Leavitt  v.  Lamprey,  18 

*  Curtis  V.  Uobart,   1  Adams,  280  ;  Pick.  882;  Page  v.  Page.  6  Gush.  196; 

Jackson  v.  CharchiU,  7  Cow.  287;  Hitch-  Haynes  v.  Powers,  2  Post.  (N.  H.)  690; 

cock  V.  Harrington,  6  John.  290;  Baker  Watson  v,  Watson,  1  Eng.  L.  Sc  Eqa.  871. 

(«)  In  general,  a  previous  demand  .s  t«e«,  no  premises  being  described.    Sloan 

necessary  to  maintain  an  action  for  dower  v.  Whitman,  5  Gush.  682. 
in  the  United  States.    Otherwise  in  New        In  Massachusetts,  the  demand  must  be 

York;  and  even  damages  may  be  recov-  a  personal  one;  and^  if  there  are  more 

ered  without  demand.    But  the  plea  of  tenants  than  one  of  the  freehold,  it  mnst 

"  Umt  ttatps  prUtV  is  a  good  defence  be  made  on  each  of  them.    Burbank  v. 

sgainsi  the  claim  for  damages.    By  the  Day,  12  Met.  667.    A  written  demand 

itaiataof  New  Jersey,  the  heir  of  a  bus-  upon  all,  served  by  a  sheriff,  by  a  copy 

band,  who  dies  seised,  must  assign  dower  delivered  to  one,  and  copies  left  at  the 

without  demand,  under  penalty  of  dam-  dwellings  of  the  others,  is  insufficient.  lb. 
ages.    Hopper  v.  Hopper,  2  N.  J.  715.        Reference  to  an  unrecorded  deed,  made 

See  Food  v.  Johnson,  9  Gray,  198.  forty  years  before,  is  insufficient.    Ford 

(6)  If  tbe  widow  claims  the  l)enefit  of  v.  Erskine,  46  Maine,  484. 
ft  demand,  signed  by  attorney,  by  bring-        In  New  Hampshire,  a  demand  will  not 

lag  ber  action  upon  it,  that  is  competent  be  vitiated  by  its  requiring  the  dower  to 

proof  of  the  attorney's  authority.    Ste-  be  set  off  in  thirty  days.    The  statute 

nsas  9.  Reed,  87  N.  U.  49.  does  not  require  any  time  to  be  specified 

A  demand,  made   by  an  attorney  in  in  the  demand.    Stevens  v.  Beed,  87  N. 

fic%  in  virtue  of  a  power  anthorizing  him,  H  4 

for  the  constituent,  and  in  her  name  and        (c)  In  Indiana,  if  the  heirs,  &c..  reside 

bebalf,  to  demand  her  just  dower  to  be  out  of  the  county  where  the  major  part 

aisigned  to  her,  ''  in  any  and  ail  of  the  of  the  lands  lie.  or  any  of  them  are  minori 

before-mentioned  premises,  or  any  other,''  without  a  guardian,  a  demand  is  nnnec 

ao  premises  whatever  being  mentioned,  essary.    A  similar  provision  is  made  in 

0  iosafficient;  although  such  authority  Illinois.    Ind.  Rev.  L.  209-10;  lUin.  Rev. 

is  ratified  by  a  second  power  of  attorney,  L.  288, 

in  which  she  recites  the  former,  and  an-        In  New  York,  if  the  tenant  of  the  free* 

tborizcs  the  attorney  to  commute  fur  and  hold  assign  during  quarantine,  no  costs 

settle  all  her  claims  of  dower  in  the  prem'  shall  be  recovered  in  an  ejectment  for 
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^  22.  Dower  is  an  importaut  subject  of  egvity  jurisdictioD ; 
which  has  become  so  common  a  resort  for  the  enforcement  of 
this  claim,  (in  England,)  that  a  distinguished  judge  remarked , 
that  writs  of  dower  had  almost  gone  out  of  practice.  This  juris- 
diction was  never  questioned  for  all  purposes  of  mere  diacoveiy. 
The  difficulty  of  obtaining  access  to  the  title  deeds  in  the  hands 
of  the  heir;  of  ascertaining  the  precise  lands  from  which  dower 
is  to  be  »i88igned,  and  their  relative  value;  and  of  procuring  a 
fair  assignment  of  one-third  of  the  estate;  presents  a  strong  case 
for  the  interposition  of  Chancery,  to  remove  all  impediments  in 
the  way  of  the  legal  title.  And  although  the  further  power  of 
^lief  was  formerly  doubted,  it  is  now  fully  settled  that  equity- 
has  in  all  cases  concurrent  jurisdiction,  through  commissioners 
or  otherwise,  actually  to  assign  dower,  unless  the  title  is  dis- 
puted, and  then  it  sends  the  case  to  an  issue  at  law.  If  the 
estate  is  merely  equitable.  Chancery  is  said  to  have  exclusive 
jurisdiction;  and  the  Court  of  Chancery  asserts  its  full  concur- 
rent jurisdiction  with  other  courts,  to  settle  even  a  disputed 
legal  title.^(a)  It  was  remarked  by  Lord  Alvanley,  then  Master 
of  the  Rolls,  in  a  case  which  has  been  called  **the  pole-star  of 
the  doctrine,"  that  a  dowress  stands  on  the  same  footing  as  an 

'  Wild  V.  Wells,  Tothill,  146;  Good-  p.  Honey,5Monr.  284;  Stevens  v.  Smith, 

enough  v.  Groodenough^  Dickens,  795;  4  J.  J.  Mar:  64;   Badger  v.  Bruce,  4 

Phares  v.  Walters.  6  Clarke,  106;  Gano  Paige,  98;  London  v.  London,  1  Hnniph. 

V.  Gilruth,  4  Greene.  458;  Swain  v.  Pe-  1 ;  LeFort  v.  Delafield,  8  Edtv.  82;  Scott 

rine,  6  John.  Cha.  482;  Herbert  v.  Wren,  v.  Crawford,  11  Gill  &  J.  879;  Marshall 

7  Cranch,  870;  1  Story  on  Equity,  676,  v.  Anderson.  1  B.  Monr.  198;  M'Mahaa 

577-8;  Powell  v.  Monson,  &c..  8  Mas.  v.  Kimball,  8  Blackf.  12;  Blain  v.  Har- 

847s    Wells  9.  Beall,  2  Gill  &  J.  468;  risen,  11  lUin.  884;  KiddeU  v.  Trimble, 

Steiger  v.  Hillen.  5  Gill  &  J.  127;  Gray-  1  Md.  Cha.  148. 
son  V,  Moncare,  1  Leigh,  449;  Kendall 

dower.    Bat  if,  after  quarantine,  he  of-  upon  to  interfere  by  injunction  with  a 

fer  to  assign,  thongh  before  suit  brought,  suit  at  law  for  dower.    But  this  it  will 

costs  are  allowed.    Tates  v.  Paddock,  10  not  do,  except  in  case  of  some  forfeiture 

Wend.  528.    In  South  Carolina,  the  heir  or  bar  of  dower,  not  4)roTab)e  at  law, 

or  other  owner  must  pay  the  cost  of  as-  but  only  in  equity.    There  must  have 

signment,  whether  by  his  own  act  or  been  something  received  by  the  widow, 

process  of  law,  even  though  he  return  to  which  was  both  paid  and  accepted  as  an 

the  summons  that  he  was  ready  and  of-  equivalent  for  dower.    O'Brien  v.  Elliot, 

feredto  assign  before  it  was  issued.    Har-  8  Shepl.  125.     Where  a  bill  for  dower  is 

shaw  V.  Davis,  1  Strobh.  74.  filed  against  a  purchaser  from  the  hus- 

(aj  But  where  the  husband's  seisin  is  band,  who  files  across  bill  for  indemnity, 

disputed,  it  is  usnal  to  send  the  case  to  (on  his  covenants,)  the  former  will  be 

law.    Tellman  r.  Bowen,  8  Gill  &  J.  838.  continued,  to  abide  the  result  of  the  latter. 

On  the  other  hand,  equity  may  be  called  Lawson  v.  Morton.  6  Dana,  471.  (p.  201.) 
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infant,  in  the  view  of  equity,  and  that  it  would  be  unconscien- 
tious to  turn  her  over  to  law  for  the  recovery  of  a  provision 
uecei^ary  to  her  immediate  subsistence,  when  she  has  been 
compelled  to  resort  to  equity  for  discovery.^  And,  in  some 
respects.  Chancery  gives  a  relief  more  perfect  than  can  be 
obtained  at  law.  Thus,  although  at  law  the  widow  recovers 
damages  from  the  time  of  demand,  yet,  if  either  she  or  the  ten- 
ant dies  before  they  are  assessed,  they  are  thereby  lost. (a) 
While  equity,  although  awarding  no  damages  as  suchyifi)  in  this 
case,  as  in  all  others,  will  order  an  account  of  rents  and  profits 
from  the  husband's  death,  if  he  died  seised.(c) 

\  23.  But  though,  in  favor  of  the  widow,  the  interposition  of 
Chancery  may  sometimes  be  peculiarly  requisite  in  cases  of  dower, 
yet,  in  general,  equity  follows  the  law,  the  parties  are  to  stand 
on  their  legal  rights,  and  nothing  will  be  effectual  as  a  bar  of 
dower  in  equity  which  would  not  be  such  at  law,  unless  there 
be  fraud  or  imposition,  or  some  counter  equity  against  the 
widow's  claim.  Thus  equity  will  not  cure  any  defect  in  the 
form  of  a  release  of  dower.  So  courts  of  equity  will  not  permit 
an  equity  to  be  intei*posed  to  defeat  the  dower.  But  where  the 
widow  applies  for  equitable  relief,  she  cannot  resist  an  equitable 
defence;  as  against  a  purchaser  for  a  valuable  consideration,  who 
is  ignorant  of  her  claim.^  (p.  200,  n.  a.)  So  there  can  be  no  dower 
in  equity,  unless  the  husband  was  seised  during  coverture.^  And 
whether  Chancery  will  sustain  a  bill  for  discovery  and  relief,  Jn 
fiiYor  of  the  widow,  against  a  purchaser  of  the  land  for  valuable 
consideration  and  without  notice,  is  a  doubtful  point.^ 

*1  Story,  579;  Gartisv.  Curtis.  2  Bro.  Harrison,  11  Illin.  884.    See  Egbert  v. 

Cha.  620,  630;  684.  Thomas,  1  Cart.  898;  29  III.  442. 

*  Powell  V.  Monson.  &c.,  8  Mas.  860;  '  Dennis  v.  Dennis.  7  Blackf.  672. 

Utybmry  v.  Brlen,  15  Pet.  21;  Blain  v,  ^  I  Story,  Eqa.  685. 

(«)  It  bas  been  seen  that  this  defect  in  are  allowed  on  the  ground  of  title,  and 

fbe  law  has  been  remedied  in  some  of  the  interest  upon  the  arrears.    Bearers  «. 

States.  Smith,  11  Aln.  20. 

{b)  Otherwise  in  Tennessee.    London  (c)  In  England,  by  a  recent  act,  and 

V.  London,  1  Humph.  1.    It  is  held  in  also  in  New  York,  such  account  is  limited 

tfaryland,  that  equity  alone  can  give  to  two  years  previous  to  commencement 

damages  against  an  alienee  of  the  hus-  of  suit.    The  rents  and  profits  go  to  the 

band.    Kiddall   v.  Trimble*  1  Hd.  Ch.  executor,  not  to  the  heir,  of  the  widow. 

143.    A  suit  in  equity  does  not  lie  for  1  Story,  s.  577;  Johnson  v,  Thomas,  2 

rents  and  profits,  after  an  unsuccessful  Paige,  877;    4  Kent,  70  and  n.  2;  Coons 

sort  at  law.     lb.     In  Alabama,  damages  v.  Mall,  4  Lit.  (Ky.)  264. 
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« 

§  24.  To  a  bill  in  equity  to  recover  dower  iu  lands  aliened  by 
the  husband  during  coverture,  without  the  consent  of  the  wife, 
or  evidence  of  het  private  examination  and  relinquishment,  it  is 
not  necessary  to  make  the  hcira  of  the  husband,  or  any  pur- 
chasers except  the  holders  of  the  land,  parties.^ 

§  25.  A  bill  against  several  purchasers  of  separate  and  distinct 
tracts,  to  recover  dower  in  each  tract,  is  not  multifarious,  though 
the  plaintifl*  may  elect  to  proceed  against  each  .separately.'^ 

§  26.  Generally  speaking,  in  America,  fewer  cases  occur  iu 
regard  to  dower,  in  whicli  the  aid  of  a  court  of  equity  is  wanted, 
than  in  England,  from  the  greater  simplicity  of  our  titles,  the 
rareness  of  family  settlements,  and  the  general  distribution  of 
property  among  all  the  descendants  in  equal  or  nearly  equal 
proportions.  Such  instances,  however,  sometimes  occur.  As 
where  the  husband  was  a  tenant  in  common,  and  a  partition, 
account,  or  discovery  is  rendered  necessary.  So  where  the  lands 
are  held  by  various  purchasers;  or  the  relative  values  are  not 
easily  ascertainable,  as  in  the  case  when  they  have  become  the 
site  of  large  manufacturing  establishments;  or  where  the  right 
is  affected  with  numerous  or  conflicting  equities.^(a) 

§  27.  In  the  United  States,  suits  for  dower,  both  at  law  and 
in  Chancery,  are  comparatively  of  rare  occurrence.  The  statute 
law  of  all  the  States  provides  a  summary  mode  for  obtaining  an 
assignment  of  dower,  by  application  or  petition  to  the  Preroga- 
tive, Probate  or  Orphan's  Court,  having  jurisdiction  of  the  estates 

'  Boyden 9.  Lancaster,  2 Patt.&  Heath,        '  Id. 
(Va.)  199.  '  Ub,  Sup. 

(a)  In  Kew  Jersey,  although  pomess-  fee  v.  Menifee,  8  Eng.  9.    Where  the 

ing  a  court  with  full  Chancery  powers,  husband  was  joint  tenant,  held,  the  wid- 

dower  was  formerly  considered  as  exclu-  ow,  in  a  bill  in  equity  for  dower,  against 

sively  within  the  cognizance  of  the  com-  the  administrator,  might  unite  the  other 

mon  law  courts,  except  for  discovery,  tenant,  or,  in  case  of  his  death,  his  heirs, 

By  a  late  statute,  however.  Chancery  as  defendants,  so  that  the  lands  might  be 

jurisdictionnpon  this  subject  is  distinctly  divided,  and  her  dower  assigned.    lb. 

recognized.  Harrison  v.  Eidridge.  2  Halst.  When,  on  a  bill  In  equity  for  dower  and 

401-2;  N.  J.  St.  1845,  92.  the  settlement  of  accounts,  between  a 

The  courts  of  Chancery,  in  Arkansas,  widow  and  the  administrator,  it  appears 
have  jurisdiction  in  matters  of  dower,  that  she  has  retained  a  gold  watch  be- 
especially  where  the  lands  lie  in  different  longing  to  her  husband;  the  court  may 
counties;  notwithstanding  the  jurisdic-  allow  her  to  keep  the  watch,  and  charfce 
tion  given  to  the  Probate  courts.    Meni-  her  with  its  value.  lb 
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of  persons  deceasecl.(a)  The  assignment  is  made  by  commis- 
sioners or  a  special  jury,  after  notice  to  all  parties  interested.(5) 
It  has  already  been,  stated,  that  this  course  can,  in  general,  be 
resorted  to,  only  where  the  husband  died  seised  of  the  land 
from  which  dower  is  claimed,  and  the  widow's  right  to  dower 
is  not  disputed  by  the  heirs  or  devi8ees.^(c) 

'  Mass.  Rev.  St.  409;  4  Kent.  72.  See  bate  Court  is  said  toh^ve  full  Jarisdiction 

Stiver  r  Gawthorn,  4  Dev.  £c  B.  601 ;  Me.  of  the  claim  of  dower  in  all  cases.    Ga- 

Ser.  St.  451.    In  Mississippi,  the  Pro-  rathers  v.  Wilson.  1  Sm.  &  M.  527. 

(a)  In  Massachusetts,  this  mode  of  as-  sioners  are  appointed  to  make  an  admea- 

sifoment,  though   immemorially    prac-  surement,  and  possession  is  given  ac- 

tited,  is  said  to  hare  been  authorized  cordingly.    So  in  Illinois.    In  New  York, 

merely  by  an  inference  from  certain  stat-  the  action  is  brought  against  the  actual 

utes.     Sheafe  v.  O'Neil,  9  Mass.  10-1.  occupant;  or.  if  none,  against  the  party 

Ajadge  of  probate  has  no  authority,  un-  owning  or  interested  in  the  land.    Sher- 

der  Musacbusetts  Revised  Statutes,  ch.  wood  v.  Yandcnburgh,  2  Hill,  803.    A 

(iO,  8.  8,  to  asHign  dower  in  mortgaged  proceeding  for  dower,  under  the  Gode  of 

lands.    Raynham  v.  Wilmarth,  18  Met.  New  York  of  1848,  may  be  regarded  as 

414.    But  such  assignment  is  valid.  If  a  substitute  for  the  former  remedy  by 

msde  with    consent    of  the    heir    and  ))etition  or  bill ;  and  will  lie.  though  the 

mortgagee.    Draper  v.  Baker,  12  Gush,  defendant,  being  seised,  is  not  in  actual 

288.    By  a  lat«  statute,    (1850,  848,)  possession,  and    six  months    have  not 

wbere  a  testator  provides  by  his  will  that  elapsed  since  the  death  of  the  husband. 

bis  widow  shall  have  the  use  and  im-  Townsend  o.  Townsend,  2  Sandf.  711. 

provement  of  an  undivided  part  of  his  In  Delaware,  (Dela.  St.  1829, 164, 168; 

r'tl  estate  for  her  life  or  widowhood;  the  Rev.  Sts.  292,)  provision  is  made  for  an 

Pruotte  Gourt  may  set  off  her  interest,  assignment  by  the  Orphan's  Gourt;  but 

as  is  case  of  dower.  the  action  of  dower  is  also  recognized  and 

(6)  Notice  to  the  administrator,  of  pro-  regulated. 

oeJdings  in  the  Probate  Gourt  (under  In  Pennsylvania,  (Brown  v,  Adams,  2 

Rev.  Sts.  of  Michigan,  1828,  p.   262)  Whart.  188;  but  see  Bratton  v.  Mitch- 

for  assignment  of  the  widow's  dower.  Is  ell,  7   Watts-,    118;  also  Rittenhonse  v. 

not  uecessAry.    Gampbell,  2  Doug.  141.  Levering,  6  Watts  Sc  S.  190,)  the  ques- 

(c)  In  Ohio,  it  is  said,  probably  no  ac-  tion  has  arisen,  how  far  the  common  law 

(to«for  dower  will  lie,  but  the  only  t^o  remedy  for  recovery  of  dower  has  been 

modes  of  obtaining  it.  are  a  voluntary  superseded  by  the  statutory  provisions 

assignment  by  the  heir,  8u:.,  and  a  peti-  for  an  assignment  In  the  Probate  Gourt. 

tloa;  and  the  latter  is  the  only  method.  The  action  was  a  writ  of  dower  unde  nihil 

where  the  land  is  incumbered.    In  Wis-  habet.    The  husband  had  been  a  tenant 

consin,  the  writ  of  dower  is  abolished,  in  common  with  the  defendant.     It  was 

Walk.  Intro,  826;  Wise.  Rev*  Sts.  586.  contended  by  the  counsel  for  the  latter, 

Id  Vermont  and  Michigan,  (1  Vt.  L.  that  the  common  law  right  of  dower  was 

132.  158;   Mich.   L.  80;  see  Michigan  abrogated  by  the  statute  law.  which  had 

fierised  Statutes.  268.)  it  is  provided,  created  an  estate  for  the  widow  in  lieu 

that  the  widow  mar  recover  her  dower  of 'dower;  and  that  no  remedy  therefore 

8s  the  law  directs .     Under  this  clause^  an  would  lie  for  Its  recovery,  except  that 

action  fur  dower  may  undoubtedly  be  expressly  provided.    On  the  other  hand 

joatDtained,  although  in  Vermont  subse-  it  was  contended  for  the  plaintiff,  that 

qneot  provision  i»  made  for  an  assign-  such  a  construction  would  impair  the 

meot  by  the  Probata  Gourt.     In  New  right  of  a  trial  by  Jury.    The  court  held, 

York,  (2  N.  T.  Kcv.  St.  803,  848;  Illin.  that,  although  the  right  of  the  widow  was 

St,  183S-9,  227-8,)  the  action  of  dower  given  by  statute,  yet  this  was  merely 

uabollshed;  but  the  remedy  of  ejectment  <teclaratory  or  in  affirmance  of  the  com- 

i§  provided  for  the  recovery  of  dower  be-  mon  law;  that,  in  this  case  of  tenancy  iu 

fore  as0ignm<5»t<*     Iu  tins  suit,  commis-  common,  the  Probate  Gourt  would  have 
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§  28.  With  respect  to  the  time  within  which  a  suit  for  dower 

must  be  commenced,  either  in  law  or  equity;  such  suit  is  not 

no  JnrifldictioD ;  neither  could  the  widow  peciallj  if  she  has  had  possession,  and 

maintain  a  writ  of  partition;  and  there-  there  Is  no  fraud.    Johnson  v.  Neil,  4 

fore  the  action  brought  was  her  only  rem-  Alab.  N.  S.  166.  The  common  law  courtft 

edy.    Judgment  for  the  plaintiff.     (In  have  jurisdiction  of  a  claim  for  dower  by 

Maine,  before  assignment  of  dower  to  the  the  widow  of  a  tenant  in  common,  dyiu^ 

widow  of  a  tenant  in  common,  partition  seised  of  a  fee-simpie  in  one-third  of  the 

must  be  made.    Me.  Rev.  St.  451.)  lands,  and  a  fee-simple  determinable  by 

In  a  later  case,  it  is  held,  a  widow  may  executory  devise  in  one-sixth.     Evans 

claim  her  statutory  dower  by  the  common  v.  EvaitS,  9  Barr,  190. 

law  action,  when  the  land  is  in  the  ad-  This  method  of  obtaining  an  assign  > 

verse  possession  of  one  denying  her  right,  ment  of  dower  partakes  of  the  nature  of 

or  of  one  not  amenable  to  the  Orphan's  a  suit  in  different  degrees  in  the  several 

Court  process.    Evans  v.  Evans,  6  Gaa.  States.  The  proceeding  is  usually  termed 

277.  a  petitionf  but  in  Vermont,  (1  Verm.  L. 

It  is  error  to  allow  a  recovery  of  dower  168,)  a  complaint.  It  is,  in  fact,  every- 
ofone-half  of  the  land,  when  the  claim  on  where,  and  in  North  Carolina  and  Ala- 
record  was  for  one- third  only.  lb.  Such  a  bama  (Alab.  L.  259;  1  N.  C.  Rev.  St. 
mistake  cannot  be  amended  in  theSupreme  614;  Ark.  Rev.  Sts.  840-1)  expressly 
Court,  but,  on  reversal  of  the  judgment,  declared  to  be,  in  its  nature,  tummary, 
the  allowance  of  such  an  amendment  will  In  most  of  the  States,  the  return  of  the 
be  referred  to  the  discretion  of  the  court  commissioners,  appointed  by  the  court  to 
below.  lb.  make  the  assignment,  is  not  made  the 

A  testator  ordered  that  the  residue  of  foundation  of  a  judgment,  upon  which 

his  estate,  except  a  house  devised  to  his  execution  issues;  but  only  gives  a  right 

wife  in  addition  to  her  dower,  should  de-  of  entry,  or  vests  a  title  in  the  wid(»w, 

scend  as  if  no  will  had  been  made.  Held,  which  authorizes  her  to  enter,  and  which 

the  widow  could  noC  maintain  an  action  she  may  maintain,  if  necessary,  by  a  sub- 

of  dower.     If  the  land  descended,  the  sequent  suit  for  possession     Neither  are . 

will    being  void,  exclusive  jurisdiction  damagesordinarily  allowed  in  this  course 

vested  in  the  Orphan's  Court ;  if  it  passed  of  proceeding.    Its  chief  object  is  to  pre- 

under  the  will,  the  widow  was  a  pur-  vent  difficulty  and  contention  between 

chaser,  and  her  remedy  was  by  ejectment,  the  widow  and  the  heir  or  tenant,  as  to 

Thomas  v.  Simpson,  3  Barr,  60.  the  just  extent  or  ascertainpient  of  her 

It  may  perhaps  be  safely  said,  that  the  dower.  Williams  v.  Morgan,  1  Lit.  167 ; 
remark,  made  in  New  York  and  South  Martha  Watkins,  9  John.  245. 
Carolina,  is  equally  applicable  in  most  of  In  New  York,  the  proceedings  before 
the  other  States;  namely,  that  "  the  the  surrogate,  for  admeasurement  of 
acts  (concerning  assignment  of  dower) are  dower,  are  no  evidence  of  title ,  in  ejt'ct- 
made,  not  to  vary  the  right  to  dower,"  ment,  but  merely  of  the  locatian  nf  tlii; 
(or  supersede  the  old  remedy,)  '*  but  to  land;  but  as  to  this  they  are  conclusive 
Institute  a  more  easy  and  certain  mode  But  commissioners  for  assigning  duwer 
of  obtaining  it.''  Yates  v.  Paddock,  10  have  the  same  powers  as  the  sheriff  un- 
Wend.  528;  Scott  v.  Scott.  1  Bay.  507.  der  an  execution;  and  are  not  confined 
In  Massachusetts,  and  probably  else-  to  a  mere  assignment  by  metes  and 
where,  the  Probate  Court  has  exclusive  bounds,  but  may  exercise  a  discretion, 
jurisdiction,  only  where  the  provisions  and  assign  dower,  for  example,  in  mine», 
of  the  law  on  the  subject  can  be  enforced  and  such  assignment  may  be  enforced  by 
by  no  other  tribunal.  In  other  cases*  it  the  surrogate.  Jackson  v,  Dewitt.  6 
has  merely  concurrent  jurisdiction,  which  Cow.  816 ;  Miller  v.  Bixon,  17  John.  123 ; 
is  taken  away  by  the  previous  commence-  Coates  v.  Cheever,  1  Cow.  460.  See 
ment  of  proceedings  in  another  court.  Whit«  v.  Story,  2  Hill,  548. 
Stearns  v.  Stearns,  16  Mass.  171.  (See  In  proceedings  before  a  surrogate  for 
as  to  assignment  of  devised  lands.  St.  the  admeasurement  of  dower,  the  title  to 
1889,  124.)  In  Alabama,  it  is  held  that  the  land  must  be  taken  to  be  as  the  wid- 
the  statutory  method  of  assigning  dower  ow  claims.  The  admeasurement  is  con- 
is  merely  cumulative;  and  though  such  elusive  only  as  to  the  location  and  extent 
assignment  bo  irregularly  made,  yet  it  ofrightof  dower,  and  the  title  to  the  land 
3s  binding,  if  assented  to  by  the  wife,  es-  may  bo  questioned  in  sny  subsequent 
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within  the  ordinary  statutes  of  limitations,  although  lapse  of 

proceedings.    Parks  v.  Hardej,  4  Bradf.  claimed  was  alienated  by  the  husband, 

15.  such  alienation  and  the  value  at  that 

A  record  of  the  assignment  of  dower  in  time  are  not  subjects  of  inquiry  upon 

tbeCoart  of  Probate  is  presumptive  evi-  trial  of  the  ejectment,  but  are  to  be 

deuce,  that  the  assignment  was  made  brought  before  the  commissioners  for  ad- 

upon  the  petition,  and  with  knowledge  measurement.  So  a  ^eft^emen^  made  upon 

•  of  the  widofr,  snch  being  the  usual  course,  the  wife  in  lieu  of  dower  is  not  to  be  in- 

lod  the  proceedings  being  for  her  benefit,  quired  into  before  the  surrogate;  but  set 

Titoun  V.  Thompson,  10  Pick.  859.  up  in  defence  to  any  action  for  the  land 

Bat  in  some  parts  of  this  country,  par-  which  may  be  assigned  to  her.     Nor 

ticalarly  the  new  Western  States,  a  mere  have  the  admeasurers  a  right  to  consider 

petition  for  dower,  which  may  be  called  any  post-nuptial  conveyance  by  the  hus- 

amieable,  at  its  inception,  assumes  in  its  band  to  the  wife.     Hyde  v.  Hyde,  1 

pn^gress  the  character  of  an  adverse  and  Wend.  680. 

compulsory  suit.    In  Missouri,  (Misso.  In  Delaware.  (Dela.  St.  1829,  164-6; 
St  229-80-1-2;  see  Peake  e.  Redd,  14  Rev.  Sts.  292;  Doe  v.  Carrol,  18  Ala. 
Mis.  79,)  where  the  widow  is  deforced  of  148,)  in  the  action  of  dower,  the  court 
her  dower,  or  cannot  have  it  without  a  appoint  commissioners,  whose  return  is 
suit,  or  an  assignment  is  made  unfairly,  conclusive,  and  the  foundation  of  a  writ 
ur  none  is  made  for  twelve  months  from  ef  possession,  and  a  final  judgment  for 
the  hatband's  death;  she  may  bring  a  damages  and  equitable  costs, 
•oit,  and  shall  recover  damages,  from  the  Ordinarily,  the  assignment  of  dower 
deathof  the  husband,  if  he  died  seised — •  is  founded  on  an  application  made  by 
otherwise,  from  demand.    It  lies  against  the  widow    herself.     But    in    Indiana 
soy  one  in  possession,  or  claiming  an  in-  Virginia,  Connecticut  and  Kew  York, 
terest,  or  who  deforces  her.    The  suit  is  it  may  be  done  on  application  of  the 
inform  of  a  petition,  and  the  assignment  heirs;    in  Illinois,  Michigan   and  Ver- 
m^e  by  commissioners;  but  a  writ  of  mont,  of  any  party^  interested;   in  Mif- 
ponession  issues.    A  *'  writ  of  cdower/'  souri.  of  the   heir,  legatee,  guardian,' 
howvver,  may  still  be  brought.    Misso.  executor,    &c.,    or    a   creditor   of  the 
St.  231-2.    In  New  Jersey,  the  right  of  widow  or  her  second  husband.    In  this 
suing  is  given  in  the  same  words.    The  State,  the  widow  and  children  may  join 
thne  is  limited  to  forty  days.    1  N.  J.  in  a  petition  for  assignment  of  dower 
Rer.  C.  397.  and  distribution  of  shares,  where  lands 
Id  yernM>nt,  after  the  return  of  the  lie  in  different  counties.    Commissioners 
commissioners  who  assign  dower,  **  said  are  appointed,  but  cannot  act,  if  a  divi- 
dower  shall  remain  fixed  and  certain,^'  sion  is  impracticable.    St.  1888,  40.    In 
sDd  all  parties  concerned  shall  be  con-  Maryland,  a  commission  to  assign  dower 
claded.    1  Ver.  L.  158.  may  issue,  on  petition  of  the  widow  in  a 
lo  South  Carolina,  (Scott  v.  Scott,  1  creditor's  suit.     Simmons  v.  Tongue,  8 
Bay.  504;  1  Brev.  Dig.  270,)  the  form  of  Bland,  844.    So  it  may  be  done  in  such 
application  for  duwer  is  a  petition  to  a  suit,  without  her  being  a  party.    Wat- 
con  dod  law 'court,  which  issues  a  torit  kins  v.  Worthingtpn,  2  Bland,  512.    In 
for  aimeaturtmeni    to   commissioners.  Mississippi,  a  decree  of  dower,  without 
Tbey  are  sworn. to  ''put  the  widow  in  legal  notice  of  the  application  therefor, 
ftili  sod  peaceful  possession,"  and  return  is  not  binding  upon  the  heirs.    Muirhead 
apist  of  land  with  their  doings,  which  v.  Muirhead,  28  Miss.  97.    In  Alabama, 
become  matter  of  record,  and  are  **  final  upon  petition  of  the  widow,  and  citation 
and  eooclusive."     In  New  York,  (2  N.  to  adverse  parties,  her  right  may  be  de- 
Y.  Ker.  St.  808,  848;  Borst  e.  Griflin;  9  termined;  and  upon  allotment  being  made 
U'end.  807;  Ward  v.  Kilts,  12, 187;  see  she  is  put  in  actual  possession.    Barney 
CcKie,  1851. 12.)  where  an  ejectment  is  v.  Frowner,  9  Ala.  101.    Dower  cannot 
prorided  for  the  recovery  of  dower,  com-  be  claimed  from  several  alienees  of  the 
fui-vioners  are  appointed  to  admeasure  husband  by  the  same  petition.    lb. 
doH^r.  and  possession  is  given  by  them;  In  New  Jersey,  the  guardian  of  an  heir 
btit  (ft  seems)  no  writ  of  possession  is-  may  apply  for  admeasurement.    A  pur- 
sues.   After  admeasurement,  the  widow  chaser  of* the  widow's  right  cannot  claim 
iiisf  have  ejectment  fbr  the  specific  lands  an  assignment,  the  sale  being  void;  and 
tMigned  to  her.     In  the  same  State,  it  though  made  with  the  consent  of  the  heir 
aeems,  if  the    land   in  which  dower  is  or  his  guardian,  the  proceeding  is  coram 
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time  may  bar  a  bill  for  aii  account.(a)  So  a  statute  of  limitation 
in  common  form  is  held  inapplicable  to  dower,  upon  the  ground 
that  such  statute  contemplates  the  case  of  a  seisin  which  once 
existed,  and  from  the  termination  of  which  the  statute  begins 

non  judice  And  void,    Iq  Alabama,  a  pur-  L.  187;  R*  I.  L.  189;  Smith's  St.  168; 

chaser  from  the  husband  may  claim  an  Crocker  v.  Fox,  1  Root,  227;  Ind.  Rev. 

assignment  in  equity.    In  the  same  State,  L.  209;  Illin.  do.  286;  Misso.  St.  229; 

if  the  widow    occupies    the  husband's  Mass.  Rev.  St.  616;  2  N.  Y.  R.  St.  803; 

dwelling-house,  the  owner  of  the  fee  is  Mich.  Rev.  St.  268. 

bound  to  move  for  an  assignment  of  In  Arkansas,  if  dower  is  not  assigntMl 

dower.  See  Siglarv.VanRiper,  10  Wend,  in  one  year  from  the  husband's  death,  or 

419;  Ind.  Rev.  L.  210;    Illin.  do.  288;  three  months  from  demand,  the  widow 

Misso.  St.  281 ;  Moore  v.  Waller,  2  Rand,  may  file  a  petition  in  the  Probate  Court. 

418;  1   N.   J.  Rev.  C.  899;  Shields  v.  Rev.  St.  840-1. 

Batts,  5  J.  J.  Mar.  15;  Jackson  v.  As-  (a)  But  by  a  recent  English  statute  (8 

pell,  20  John.  411;  Mich.  Rev.  St.  268;  and  4  Wm.  IV.  c.  27)  the  time  is  limited 

Conn.  St.  189;  Verm.  Rev.  St.  290.  See  to  twenty  years  from  the  husband's  death. 

Bancroft  v.  Andrews.  6  Cush.  493.  In  New  York,  a  demand  for  dower  is  lim- 

In  Tennessee  and  Ohio,  where  the  heirs  ited  to  twenty  years  from  the  husband's 

of  one  deceased  pray  for  partition,  dower  death,  or  the  removal  of  certain  disabili- 

shall  first  be  assigned  from  the  whole  ties.    In  Kentucky,  twenty  years  are 

land.    So  in  Ohio,  where  land  is  directed  beld  to  be  the  limitation  in  Chancery, 

to  be  sold  by  administrators.    Tenn.  St.  In  Massachusetts,  the  only  statutory  lim- 

1828,  46;  Walk.  Intro.  827.     See  Swan,  itation  is  not  less  than  one  month,  nor 

299.    In  Missouri,  one  interested  in  the  more  than  one  year,  after  demand.    In 

estate,  and  not  made  party  to  a  suit  for  South  Carolina,  Tennessee  and  New  Jer- 

dower,  may,  after  assignment,  have  an  sey,  the  lapse  of  twenty  years  is  a  bar  to 

action  against  the  widow  for  admeasure'  the  claim  of  dower.    So,  it  seems,  in 

ment  of  dower;  alleging  either  that  she  Maine.    Durham  v,  Jugier,  20  Maine, 

was  not  entitled,  or  an  undue  assignment.  242.    In  Ohio,  the  lapse  of  twenty-one 

If  the  latter  is  proved,  the  court  shall  years.    4  Kent,  69;  Ala.  Code,  1852,  s. 

assign  anew,  and  award  a  writ  of  posses-  1375;  Barnard  v.  Edwards,  4  N.  H.  107 ; 

sion.    Misso.  St.  232.  Wells  v.  Beall,  2  Gill  &  J.  468;  Wilson 

Where  dower  has  been  assigned  to  a  v.  M'Leuaghan,  1  M'Mul.  85;  Wakemau 

widow,  on  her  petition  to  the  county  or  v.  Roache,  Dudl.  128;  Berrien  v.  Cono- 

superior  courts  of  North  Carolina,  the  ver,  1  Harri.  107;  Tuttle  v.  Wilson,  10 

heirs  cannot  have  a  re-allotment,  on  pe-  Ohio,  24;  Rickard  v.  Talbird,  Ripe,  158; 

tition.    If  they  have  any  remedy,  it  is  Ralls  v.  Hughes,  1  Dana,  407;  1  N.  Y. 

not  by  petition.     Bowers  v.  Bowers,  8  Rev.-St.  742;  Mass.  Rev.  St.  616;  Kid- 

Ired.  247.    In  South  Carolina,  where  a  dall  v.  Trimble,  1  Md.  Ch.  148;  Tooke 

wrong  summons  had  been  served  on  a  v.  Hardeman,  7  Geo.  20;  Caston  v«  Cas- 

respondent  in  dower,  (or  which  reason  he  ton,  2  Rich.  Eq.  1;  Grundy  v.  Grundy, 

had  neglected  to  appear  and  plead,  all  12B.  Mon.209;Carmichael9.Carmichael, 

the  other  proceedings  were  set  aside;  for,  5  Humph.  96;  Chapman  v.  Schroeder,  10 

if  the  judgment  were  allowed  to  stand,  it  Geo.  821.     In  Georgia,  seven  yeais.    Iq 

would  stand  as  obtained  through  mis-  Alabama,  three  Ub.  sup.  In  New  Hamp- 

representation.     Williams  v.  Lanneau,  4  shire,  twenty  years  from  demand.    Rohie 

Strobh.  27.  ©..Flanders,  83  N,  H.  524. 

The  time,  after  which  the  widow  is  en-  In  Connecticut,  lapse  of  time,  though 

titled  to  have  an  assignment  of  dower,  is  connected  with  other  equitable  grounds 

variously  established    in    the    different  of  defence,  constitutes  no  bar  to  the 

States.     In  Vermont  and  Connecticut,  claim  of  dower.     Thus,  fifteen  years  after 

sixty  days  from  demand.    In  Michigan,  the  husband's  death,  his  widow  claims 

thirty  days,    in  New  Hampshire,  Rhode  her  dower.    In  the  meantime,  a  creditor 

Island,  Maine,  Massachusetts,  Indiana,  or  one  of  the  heirs  had  taken  his  share 

and  Illinois,  one  month.    In  Missouri,  of  the  land,  and  the  heir  was  insolvent, 

twelve  months  from  the  husband's  death.  Held,  she  should  have  her  dower  w^ithout 

In  New  York,  six  months  from  the  time  any  reference  to  this  incumbrance.  Crock- 

the  right  accrued.     1  Vt.  L.  158;  N.  H.  er  v.  Fox,  1  Root.  227. 
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to  ran.  But  a  widow  before  assignment  is  not  seised,  and  has 
no  right  of  entry;  nor  would  an  entry  be  of  any  avail  to  her. 
Nor  is  she  a  tenant  in  common  with  the  heira.  She  may  make 
a  demand,  and  afterwards  sue;  or,  neglecting  to  sue  in  the  time 
prescribed,  may  make  a  new  demand.  Neither  can  the  limita- 
tion run  against  her  during  the  life  of  her  husband;  for  she  had 
then  a  merely  future  or  contingent  interest,  and  the  allowance 
of  such  a  limitation  would  render  a  conveyance  by  the  husband, 
made  twenty  years  before  his  death,  a  complete  bar  to  her 
claim.(a)  So,  from  an  adverse  possession  of  twenty  years,  the 
law  will  not  presume  a  release  of  dower.^  But  it  has  been  sug- 
gested in  New  Hampshire,  that  the  circumstance  of  a  great  lapse 
of  time  might  be  left  to  the  jury,  as  a  ground  for  presuming  a 
release  of  dower.* 

^  29.  A  statute  of  limitation  in  regard  to  dower  is  not  appli- 
cable tx>  a  case,  where  the  husband  died  before  the  statute  went 
into  operation.  But,  in  reference  to  such  a  case,  it  seems  the 
statute  runs  from  the  time  of  its  going  into  operation.^ 

§  30.  A  purchaser  from  the  husband,  recovering  rents  after 
his  death,  is  a  tr>i8tee  for  the  widow,  and  cannot  avail  himself  of 
the  statute  of  limitations.^ 

§  31.  While  the  statute  of  limitations  does  not  o^peraie  agairist 
the  claim  of  the  widow,  on  the  other  hand,  it  is  held  not  to 
operate  in  her  favor  ^  as  against  the  heirs  of  the  husband.  Thus, 
where  a  widow  continued  in  possession,  married  anew,  and  with 
her  second  husband  occupied  over  twenty-one  years;  held,  the 
heirs  of  the  first  husband  were  not  barred.*  So  an  informal 
assignment  of  dower,  acquiesced  in  for  twenty-one  years,  cannot 
be  disturbed.^ 

'  Barnard  v.  Edwards.  4  N.  H.  107;  Evans     v.     Evans,     29     Ponn.     277. 

Moore  r.  Frost,  8  lb.  li26;  Durham  r.  ■  4N.H.  100. 

Aogier,  2  Appl.  242;  Parker  v.  Obear,  7  •  Sayre  v.  Wisner,  8  Wend.  661  j  Tooke 

Met.  27-S.    Seo    Raoisay  r.  Bozier,   1  v.  Hardeman,  7  Geo.  20. 

Const.  S  C.  112;  Wells  v.  Bcal.  2  6.  &  *  Tollman  v.  Bowen,  8  GUI  &  J.  888. 

J.  468;  Ilogle  %.  Stuart,  8  John.  104;  1  *  Cook  v.  Nich(»las,  2  W.  &  S.  27. 

Sivift,  8-3;  Spencer  v.  Weston.  1  Dev.  &  •  Robinson  r.  Miller,  7  B.  Mon.  287, 

B  218;  Guthrie  v.  Owen,  10  Yerg.  839;  See  Johnson  v.  Neil,  4  Ala.  N.  166. 

(h)  .Such  is  the  reasoning  of  the  court    case  be  regarded  as  holding  under,  or 
h  Xpw  Hampshire.     Whether  a  pur-    adversely  to  him,  qu. 
c'jase.-  from  the  husband  wonld  in  such 
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§  32.  Tde  death  of  a  widow  before  assignment  of  dower 
extinguishes  her  right.  Her  representatives  have  no  right  to 
recover  its  fruits.^  So,  where  she  dies  after  commencement  of 
suit,  the  court  will  not  allow  entry  of  judgment  as  of  a  prior 
term.^  Nor  will  they  award  damages  even  to  an  assignee  of  her 
right,^  even  though  she  dies  after  judgment  in  her  favor.^(a) 


^  1  Enapp,  226;  4  Kent.  70,  n. 
*  Row6  V,  Johnson,  1  Appl.  146. 
»  lb. 


*  Atkins  V.  Yeomans,  6  Met.  488.  See 
Sandback  v.  Quigley,  8  Watts,  460. 


(a)  In  Maryland,  a  statute  proTides    the  death  of  either  party.    Md.  L.  407. 
that  actions  for  dower  shall  not  abate  by 
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ASSiaNMENT  OF  DOWEB.      WHAT  SHALL  BE  ASSIGNED  AND  BT  WHOM; 

AND  THE  EFFECT  OF  ASSIGNMENT. 

1.  Bj  metes  and  bounds  or  otherwiee;      7.  Assignment  agairut  common  right, 
practice  in  the  United  States.  8.  Assignment  of  rent.  &c. 

1  Vslae  of  land  assigned.  10.  Assignment  must  be  absolute, 

1  Assignment  in  common.  11.  Assignment  by  parol;  by  gnardian. 

4.  Psrtition  by  husband.  12.  Implied  warranty. 

6.  Assignment  by  sheriff,  and  commis-  18.  Entry  not  necessary  to  title. 

sioners.  14.  Assignment  has  relation;  rule  in  tha 

6.  Improper  assignment  by  sheriff.  United  States. 

§  1.  It  is  said,  that  dower  must  be  assigned  bi/  the  sheriff  by 
metes  and  bounds,  or  in  certain  closes  by  hamd,  and  that  any 
other  assignment  is  void.  But  the  heir  may  endow  the  widow, 
'  generally,  of  the  third  part  of  all  the  lands  whereof  the  husband 
was  seised.  And,  if  the  lands  were  leased,  the  widow  and  Jessee 
shall  hold  in  common.^  And  where  the  nature  of  the  property 
does  not  admit  of  an  assignment  by  metes  and  bounds,  some 
other  is  allowed.  Thus,  if  the  property  consist  of  a  mill,  the 
Tridow  shall  not  be  endowed  of  a  separate  third  part,  nor  in 
common  with  the  heir,  but  pf  the  third  toll-dish,  or  of  the  whole 
mill  for  a  certain  time.  So  in  case  of  mines.  Though  from 
these  dower  shall  be  assigned  by  metes  and  bounds,  if  possible.^(a) 

'  Go.  Lit.  82  b.  and  n.  1.  1  Rand.  268;  Heth  v.  Cocke/  lb.  844; 

'  Goates  v.  Cheever.  1  Cow.  460.  (This  Dunsett  v.  Bank,  fcc.,  6  Ohio,  76;  Wha- 

ease  (p.  480)  contains  a  form  of  assign-  ler  v.  Story.  2  Hill,  648;  Qmitb  v.  Smith, 

mcDt  in  mineS')     See  Crouch  v.  Paryear,  6  Dana,  179. 

(a)  This  principle  of  the  ^Dglish  law  is  Intr.  827;  Mich.  Rev.  St.  263;  Ark.  lb. 

•dopted  by  the  statute  law  of  nearly  all  841-2;  Wise.  lb.  884 

the  States,  and  undoubtedly  practised  In  Massachusetts,  in  the  case  referred 

Dpoo  fa  alJ  of  them.     Illin.  Rev.  L.  288;  to.  dower  may  bo  assigned  in  common. 

lad.  do  210;  Tenn.  St.  1823, 46;  Walk.  In  Vermont,  Maine,  New  Hampshire  and 

14 
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§  2.  The  assignment  of  dower  shall  be  such  as  to  give,  not 
one-third  of  the  lands  in  quantity,  but  one-third  of  the  income, 
or  rents  and  profits,  according  to  the  quantity,  quality  and  pro- 
Rhode  Island,  where  no  division  can  be  dower  is  made  in  money,  the  decree 
made  by  metes  and  bounds,  or  the  witlow  should  be,  not  for  a  gross  sum,  based  on 
cannot  be  endowed  of  the  premises,  Bhe  has  the  estimated  value  of  the  widow's  life 
one-third  of  the  runts  and  profits.  (In  estate,  but  for  the  annual  payment  of  the 
Vermont,  if  the  estate  is  insolvent,  the  annual  value  of  the  dower  interest  during 
widow  and  two-thirds  of  the  creditors  the  life  of  the  dowress,  secured  by  a  lien 
may  agree  on  a  provision  in  lieu  of  dower;  on  the  estate.  Beavers  r.  Smith,  11  Ala. 
which  shall  be  valid,  if  approved  by  the  20.  Where  an  assignment  cannot  be 
court.     Verm.  Rev,  St.  290-1.)  made  of  a  portion  of  the  premises,  the 

In  Kentucky,  she  may  elect  to  have  interest  of  one-third  part  of  their  value 

the  property  every  third  year,  or  one-  at  the  time  of  alienation  is  a  just  crite- 

third  of  the  rents,  &c.     Mass.  Rev.  St.  rion.     lb.    Where  the  principal  value,  in 

409;  N.  H.  Kev.  St.  329;  R.  I.  L.  189;  such  case,  consists  of  buildings,  which 

Verm.  Rev.  St.  290;  Hyzor  t>.  Stoker,  require  an  annual  outlay  to  keep  them  in 

3  B.  Moiir.  117;  Ky.  L.  1844,  16-17;  1  repair,  it  is  doubted  whether  the  dowress 

Verm.  L.  153.     In  Alabama,  an  allot-  should  contribute  her  portion  of  the  ex - 

ment  of  dower  can  be  made,  under  the  penscs.  lb. 

statute,  only  where  it  can  be  designated        In  New  York,  where  the  lands  of  one 

by  metes  and  bounds.     Barney  r.  Frow-  deceased  are  sold  by  order  of  court,  if 

nar,  9  Ala.  901.     In  Illinois  and  Missouri,  the  widow  will  not  accept  a  sum  in  gross 

(Illin.   Rev.   L.  288;  Misso.  St.  231-3;  in  lieu  of  dower,  one-third  of  the  pro* 

Riley  v.  Glamorgan,  16  Mis.  S31,)  where  ceeds  shall  be  invested  for  her  benefit, 

the   commissioners  for  assigning  dower  2  N.  Y.  Rev.  St.  100;  4  Kent,  45;  M.  Y. 

report  that  a  division  will  be  injurious,  a  St.   1840,  ch.  177.     See,  also,  N.  J.  St. 

jury  shall  assess  the  yearly  value,  which  1845,  100. 

shall  be  paid  in  lieu  of  dower.  In  Mis-  On  a  sale  of  lands,  by  order  of  the  sur- 
Bouri,  on  failure  of  payment,  execution  rogate,  to  pay  debts,  the  portion  of  the 
issues.  So,  for  any  arrears  due  at  the  purchase- muuey  to  be  set  apart  and  in- 
death  of  the  widow,  in  favor  of  her  exec-  vested,  pursuant  to  the  statute  (2  U.  S. 
tors.  A  similar  provision  exists  in  South  IOC,  sec.  87) ,  in  lieu  of  dower,  is  the  one- 
Carolina.  The  valuation  is  either  one-  third  of  the  gross  amount,  not  deducting 
third  of  the  annual  income,  or  one-third  expenses  of  the  sale,  lligbie  v.  West-  * 
of  the  whole  value  of  the  land  for  seven  lake,  4  Kern.  281.  Also,  of  interest  on 
years;  and  where  the  commissioners  re  the  price,  accruing  after  the  sale  and  be- 
turned  one-third  of  the  value  of  the  entire  fore  the  distribution  of  it.  lb. 
fee,  their  return  was  set  aside.  In  Mis-  The  statute  on  this  subject  is  applica- 
Kouri,  without  a  formal  election  on  the  ble,  though  the  marriage  and  seisin  were 
part  of  a  widow  to  accept  the  provisions  long  prior  to  its  enactment;  and  is  not 
in  lieu  of  dower,  she  may  agree  with  the  for  this  reason  inconsistent  with  the  con- 
heirs  in  writing  as  to  the  quantity  of  the  stitution  of  the  United  States  or  the 
estate  she  should  take  as  dowress.  Welch  State;  as  dower  arises,  not  by  contrac/, 
p.  Anderson.  28  Mis.  293.  but  by  alteration  of  law.     Lawrence  r. 

In  Illinois,  wliere  the  widow  remains  Miller,  1  Sandf.  516.     Such  sale  may  be 

in  possession  without  assifrnmcnt.  there  made,  though  dower  has  been  assigned 

cannot  be  a  ]>artition  or  sale  of  the  whole  in  equity.  lb.     And  a  sale  will  pass  a 

premise's.     Boiihatn  v.  Badley,  2  Giim.  title  to  the  lands  so  assigned,  as  well  as 

tj22.     In  Georgia,  if  the  pro|>erty  is  with-  those  for  which  there  is  merely  a  right  of 

in  a  city,  village  or  public  place  of  busi-  action.    lb.     But  it  is  held,  that,  where 

ness,  commisKJoners  assign  dower  accord-  the  estate  is  an  entire  farm,  and  dower 

ing  to  quantity   or   valuation,  at   their  has  been  assigned;  the  sale  should  be  of 

discretion.   If  otherwi.He,  they  assign  with  the  whole  farm,  subject  to  the  widow's 

reference  to  shape  and  valuation.    See  1  life  estate  in  a  portion  of  it.     Maples  r. 

Brev.  Dig.  271;  1  Bay.  504;  Russell  r.  Howe,  3  Barb.  Ch.  GU. 
Gee,  4  Const.   S.  C.   i!54;   Hayward  r.         In  a  .suit  for  partition,  the  contingi*nt 

Cuthbert,  2.  026;  Ga.  Stat.  1889,  148;  or  inchoate  right  ot   dower  was  deter- 

Barnes  ^.  Cunningham.  0  Rich.  Eqn.  475.  mined   by  a  master  under  order  of  the 

In  Alabama,,  where  a  com|)ensation  for  court,  by  virtue  of  the  I>(ew  York  Statute, 
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ducliveness  of  the  lands;  and  such  as   is  best  calculated  for 
the  couvenience  of  the  widow  and  the  heirs,   and  will  least 

p3L*«cd  April  28,  1840.  and  the  same  was  to  the  widow.    The  right  of  the  widow 

p<tid  into  court.    Att^r  the  death  of  the  to  her  annuity,  in  lieu  of  dower,  is  per- 

vrifi^,  the  husband  petitioned  to  have  the  sonal  to  herself,  and  docs  not  pass  by 

money  |»aid  to  him.    Held,  that  the  sam  tubrogtUion  to  one  of  several  heirs,  who 

estiinate<t  by  the  master  was  the  present  has  paid  more  than  his  share,  nor  can 

worth  of  the  wife's  dower,  and  was  abso-  the  widow  exercise  her  right  of  dutrtsM 

lute  and  iterstmal,  and  that  on  her  death  more  than  once.    In  Wisconsin,  where 

the  hnsbaad  was  entitled  to  it  jure  mariti,  the  court  orders  a  sale,  the  executor,  &c. , 

Bartktt  v.  Janeway,  4  Sandf.  Ch.  89&.  may  contract  with  the  widow  to  receive 

Dower  cannot  be  assigned  in  a  pro-  a  certain  sum  in  lien  of  dower.    Wis. 

eeeding  for  partition.    Tanner  v.  Niles,  1  St.  1863,  78-9.     In  case  of  the  sale  by 

Barb.  560.    A  purchased  the  shares  of  tin  administrator  of  land  in  which  the 

Bome  of  the  tenants  in  common  of  a  farm,  widow  is  dowable,  he  may  contract  with 

while  a  suit  in  equity  for  a  partition  was  the  heir  to  commute  her  dower,  and  hold 

pending.    The  decree  directed  a  sale.  A*  in  trust  such  parts  of  the  price,  as  she 

having  deceased,  his  widow  was  held  en-  would  be  entitled  to  on  the  principle  of 

titled  to  dower  in  the  proceeds.    Church  annuities.    Wise.  Sts.  1858,  78. 

r.  Church,  8  Sandf.  Ch.  434.  In  Florida,  where  lands,  from  which  a 

A  purchased  the  land,  and  entered,  widow  was  dowable.  are  converted  into 
bat  died  before  receiving  a  deed,  or  pay-  money,  the  money  should  not  be  ordered 
log  the  whole  of  the  purchase-money,  to  be  put  out  at  interest,  by  a  master  in 
Held,  his  widow  had  an  inchoate  right  of  Chancery,  unless  there  is  a  well  ground- 
dower,  subject  to  the  payment  of  the  res-  ed  fear  of  loss,  if  it  remains  in  her  pos- 
idae  of  the  purchase-money.    lb.  session.  Osborne  v.  VanHorn,  2  Florida, 

Exceptions  having  been  taken  by  the  860.    In  Delaware,  provision  is  made  for 

creditors,  the    widow    was    exonerated  securing  the  rights  of  tenants  in  dower 

from  defraying  any  portion  of  the  costs  and  by  the  curtesy,  where  a  sale  is  made 

of  the  proceedings.  lb.  of  land  held  in  common.    Dela.  St.  1848, 

Where  the  realty  is  sold  under  the  489-91. 
surrogate's  order  to  pay  debts,  the  widow  In  Maryland,  the  widow  may  agree 
iieutitled  to  one-third  of  the  gross  sum  with  the  heir,  &c.,  in  lieu  of  an  assign- 
to  be  invested  in  securities;  one-third  ment  of  dower,  that  he  shall  lease  the 
of  aU  interest  accruing  after  the  sale  is  land  and  pay  her  one-third  of  the  rent ; 
bers  absolutely.  Higbie  v.  Westlake,  4  and  she  may  maintain  assumpsit  against 
Kern.  281.  him  therefor.    Marshall  v.  McPherson,  8 

In  Maryland,  (2  Md.  L.  520,)  upon  Gill  &  J.  883.     Dower  shall  be  assigned 

such  sale  by  application  of  the  heirs,  the  before  partition;  but,  if  the  widow  con- 

dower  laud  shall  be  reserved,  unless  the  sents  to  a  sale  by  a  writing  filed  in  court, 

widow  consent  to  a  sale  of  the  whole,  she  the  land  is  sold  free  of  dower,  and  she 

receiving  a  share  of  the  proceeds,  not  receives  a  share  of  the  price.  Md.  St.  758. 

more  than  one -seventh,   nor  less  than  A  widow  having  bejen  held  entitled  to  au 

ooe-tenth.  In  Pennsylvania;  (Purd.  Dig.  allowance  from  the  proceeds  of  sales  of 

407-12-15;  Mentzer  v.  Menor,  8  Watts,  partnership  lands,  in  lieu  of  dower,  the 

396;  Shoufflerv.  Coover,  1  W.&S.400;  husband  having  died  in  1825,  and  the 

McCarthy  v.  Gordon,  4  Whart.  821.   See  sale  not  being  made  till  1845;  held,  the 

Beeson  v.  McNabb,  2  Barr,  422,)  where  age  of  the  widow  at  the  husbanH's  death 

partition  of  an  estate  cannot  advantage-  should  be  taken  in  fixing  her  allowance 

ously  be  made,  and  the  whole  is  therefore  under  the  Chancery  rule.    Goodburn  v. 

assigned  to  one  or  more  heirs,  the  widow  Stevens,  1  Md.  Ch.  420. 

shall  receive  for  her  dower  an  annual  In  Pennsylvania,  where  an  administra- 

Rtim,  which  shall   remain  charged  upon  tor,  under  a  decree  of  court,   conveys 

the  land  as  a  rent,  to  be  apportioned  property  contracted  to  be  sold  by  his 

among  such  heirs.     If,  for  want  of  an  as-  intestate,  the  price  is  personalty,  and  the 

sigument  to  one  heir,  the  land  is  sold,  the  widow,  who  releases  her  dower,  has  one- 

parchaser  shall  retain  one-third  or  one-  third   absolutely.     Drenkle's  Estate,   8 

half  (accordiog  to  circumstances)  of  the  Barr,  377. 

purchase -money,  which  shall  be  a  charge  If  the  purchaser  agreed  to  take  the 

•m  the  land  for  payment  of  the  interest  land  encumbered  with  her  title,  she  could 
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disturb  the  >vil],  the  provisions  of  which  in  her  favor  she 
renounces.*(a) 

§  3.  If  the  widow  waives  an  assignment  by  metes  and  bounds, 
it  may  be  made  in  common.^  j^d  this  is  the  only  practicable 
mode,  where  the  husband*  at  his  death  was  a  tenant  in  common 
with  another  pei'son.^(fi) 

§  4^  Contrary  to  the  general  rule,  that  no  act  of  the  husband 
alone  can  affect  the  wife's  claim  of  dower,  if  partition  were  made 
of  lands  held  by  him  in  common  during  coverture,  she  shall 
have  dower  only  in  the  portioif  allotted  to  the  husband;  upon 
the  grounds,  that  the  husband's  co-tenant  might  have  enforced 
partition  by  legal  process,  and  that,  partition  being  an  incident 
to  the  estate,  the  wife's  inchoate  right  of  dower  was  acquired 
subject  .thereto.  More  especially,  where  the  wife  joins  in  a  bill 
for  partition,  and  the  property  is  sold  under  a  decree,  her 
potential  right  of  dower  is  barred.  When  the  sale  is  ratified, 
any  inchoate  or  possible  right  of  dower  is  transferred  to  the 
proceeds  of  sale,  out  of  which  the  court  has  full  power  to  pro- 
vide therefor,  and  if  such  proceeds  are  not  correctly  distributed 
by  the  court,  the  purchaser  is  not  responsible  for  such  error.* 
But  fraud  on  the  part  of  the  husband,  as,  for  instance,  in  taking 
for  his  share  woodland,  not  subject  to  dower,  would  avoid  the 

'  Hoby  V.  Bdby,  1  Yer.  218;  Leonard  Smith  v.  Smith,  6  Dana,  179. 

V.  Leonard,  4  Mass.  638;  Miller  v.  Miller,  *  Co.  Lit.  84  b,  n.  1. 

12,  454;  Conner  v.  Sheperd,  15,  167;  1  f  4  Dane,  678;  Bowe  v.  Power,  5  B.  & 

N.  C.  Rev.  St.  618-4;  lUin.  do   2Zt;  4  P.  1;  Co.  Lit.  82  b. 

Kent,  68.  n.  c;  Alab.  L.  259;  7  J.  J.  *  Warren  r.  Twilley,  10  Md.  89.    See 

Mar.  687;  M'Daniel  v.  M'Daniel,  8  Ired.  61.  Sts.  1889,  c.  28. 

• 

have  claimed  both  her  dower  and  a  third  no  difference  that  the  widow  does  not 

of  the  proceeds.    Per  Gibson,  C.  J.  lb.  herself  occnpy  the  mansion.     In  North 

Where  the  husband  was  a  tenant  in  Carolina,  the  widow  is  entitled  to  only 

commoif,  if  no  partition  is  made  within  a  one-third  of  the  real  estate,  in  the  whole, 

year,  the  wife's  dower  is  charged  upon  the  including  the  mansion.  And,  if  this  would 

whole  laud.    If  partition  is 'subsequently  give  her  more  than  her  third,  she  can 

made,  it  may  be  charged  upon  his  share  have  only  part  of  it.   Stiver  v.  Cawthorn. 

alone.     In  case  of  sale,  her  interest  shall  4  Dev.  &  B.  501. 
be  protected.    Pcuns.  St.  1843,  360.  {b)   In  one  case,  in    Massachusetts, 

(a)  In  Alabama,  Illinois, *North  Caro-  dower  was  had  in  106-19440  of  the  great 

Una  and  Kentucky.  (Alab.  L.  259;  White  sheep  pasture  in  Nantucket.    4  Dane, 

V.  Clark,  7  Mon.  642;  Illin.  Rev.  L.  237.)  674.    In  Mas.sachu setts,  by  a  late  statute, 

the  assignment  shall   include  the   hus-  1842,  p.  231,  the  judge  of  probate  may 

band's  dwelling-house,  or,  in  Alabama,  authorize  the  commissioners,  first  to  make 

a  portion  of  it,  if  it  would  do  injustice  to  partition,  and  then  assign  dower  from  the 

assign  the  whole.   In  Kentucky,  it  makes  part  allotted  to  the  husband's  estate. 
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partition  as  to  the  widow.^  And  where  a  widow  concurs  in  the 
partition  of  her  husband's  land,  releasing  her  right  to  the  other 
tenants  in  their  share  of  the  property,  and  the  husband's  portion 
is  conveyed  to  trustees  of  his  will;  she  has  dower  in  the  whole, 
not  an  undivided  part,  merely,  of  such  portion.^  And  the  rule 
applies  only  where  a  division  is  made,  in  equal  proportions,  by 
mutual  releases.  But  there  is  no  such  limitation  to  the  right 
of  the  widow,  if,  for  a  valuable  consideration,  the  division  was 
purposely  made  in  unequal  proportions.^ 

§  5.  It  is  said  that  the  sheriff  must  assign  for  dower  a  third 
part  of  each  manor;  or  a  third  part  of  the  arable,  meadow  and 
pasture;  but  the  heir  may,  with  the  widow's  assent,  assign  the 
whole  of  one  manor. ^(a)  But  commissioners  appointed  to  assign 
dower  are  bound,  in  general,  like  the  sheriff  in  whose  place  they 
stand,  to  assign  one-third  part  of  each  parcel  of  land.(6)  If 
they  assign  one-third  of  a  single  tract,  creditors  of  the  husband 
may  appear  and  object;  because,  if  this  were  allowable,  the 
commissioners  might  assign  wholly  from  land  of  which  the  hus- 

'  Potter  9.  Wheeler.  18  Mass.  504.  See  '  Mosher  v.  Mosher,  82  Maine,  412. 

Jackson   v.  Edwards,   22   Wend.  498;  ^  1  Cruise,  182;  1  Bay,  504.    That  as- 

Beynard  «.  Spence,  4  Bear.  106;  Totten  sent  cares  a  wrong  assignment,  see  John- 

V.  Stuy?esant,  8  Edw.  299.  son  v,  Neil,  4  Alab.  N.  S.  166. 

*  Beynard  v.  Siience,  4  Bear.  103. 

(a)  In  North  Carolina,  (1  N.  C.  Hey.  of  the  dower  in  each,  and  that  the  aggre- 

St.  614,)  a  statute  provides  that  the  as-  gate  of  both  was  equal  to  the  value  of 

ngnment  need  not  embrace  one -third  of  the  lot  assigned;  held,  the  assignment 

each  tract.    In  Indiana,  if  the  widow  was  presumptively  correct;    also  that, 

elects  one  tract,  it  may  be  assigned  to  unless  the  contrary  appeared,  the  com- 

her.  missioners  were  to  be  presumed  to  have 

(In  Iowa,  courts  cannot  compel  a  dow-  estimated  the  dower  at  the  time  of  the 

ress  to  take  her  dower  in  different  parcels  alienation  by  the  husband,  as  was  proper, 

of  land,  out  of  one  or  more,  for  the  Cornell  v.  Bronson,  6  Clarke,  471. 

whole;   and,  if  she  does  not  assent,  it  Where  the  plaintiff,  in  her  complaint, 

canDoc  be  done.     O'Ferrall  v.  Simplot,  describes  the  lands  in  the  possession  of 

4  Iowa,  881.)  several  tenants  occupying  different  por- 

InKentucky^it  is  held,  that,  where  the  tions  thereof,  the  defendant  occupying 

bnsband  has  conveyed  away  part  of  a  but  a  small  part;  claims  for  her  dower 

tract  of  land,  dower  shall  be  assigned,  if  one-third  of  the  whole,   and  obtains  a 

Mssible,  In  the  remaining  part.    Ind.  verdict:  upon  filing  the  record  of  judg- 

Ker.  L.  210;  Lawson  v.  Morton.  6  Dana,  ment,  commissioners  are  to  be  appointed 

471.    See  Childs  v.  Smith,  1  Md.  Ch.  to  make  admeasurement  of  dower  out  of 

488.  the  lands  which  the  jury  have  found  in 

%  Where  it  was  agreed  that  the  com-  the  possession  of  the  defendant,  and  out 

miisloners  should  assign  the  dower  in  two  of  which  the  plaintiff  is  entitled  to  dower, 

lots  cot  of  one  only ;  and  they  assigned  the  Ellicott  v.  Mosier,  11  Barb*  574. 
whole  of  one,  without  stating  the  value 
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band  died  seised,  and  the  creditors  would  have  no  claim  against 
that  which  he  had  conveyed  in  his  lifetime.^ 

§  6.  Where  the  sheriff  assigns  dower  improperly,  the  court 
will  punish  him  and  set  aside  the  assignment.  Thus  a  sheriff 
returned  that  he  had  assigned  for  dower,  in  a  house,  the  third 
pai*t  of  each  chamber,  and  had  chalked  it  out.  Held,  an  idle 
and  malicious  assignment,  and  the  sheriff  was  committed.°(a) 
So  where  a  sheriff  refused  to  make  on  equal  allotment  of  dower, 
and  took  sixty  pounds  for  serving  the  writ;  he  was  committed, 
and  an  information  ordered  against  him.^  But,  on  the  other 
hand,  where  a  third  part  of  lands  containing  a  coal-work  was 
assigned  by  the  sheriff  for  dower,  without  reference  to  the  lat- 
ter; upon  a  bill  in  equity  by  the  heir  to  set  aside  the  assign- 
ment as  fraudulent,  and  upon  his  offering  one-third  of  both  the 
land  and  coal- work  by  way  of  rent  charge;  held,  the  widow 
should  accept  this  offer  or  be  endowed  anew.^ 

§  7.  An  assignment  of  one^ract,  in  satisfaction  of  the  widow's 
claim  upon  each  separate  portion  of  the  husband's  lands,  is 
termed  an  ossigumeut  against  common  rigid.  The  effect  of  it 
is  to  impose  upon  her  the  risk  of  any  defect  in  the  title  to  the 
land.  If  the  estate  assigned  turns  out  to  be  more  valuable  thau 
a  third,  she  may  still  hold  it;  and,  on  the  contrary,  if  it  proves 
less  valuable,  she  must  bear  the  loss.  The  principle  is,  that  she 
has  accepted  what  could  not  have  been  lawfully  assigned  to  her 
against  her  will.  It  is  a  voluntary  release  of  a  legal  right,  for 
something  supposed  to  be  equivalent,  or  more.*  Thus  the  whole 

'  Scott  V,  Scott,  1  Bay,  604;  Wood  r.  ■  LongviU's  case,  1  Keb.  743. 
Lee,  6  Moc.  65.  See 'Graham  v.  Duui-  *  Hoby  v.  Hoby,  1  Vern.  218. 
gan,  2  Bosw.  516.  •  1  Pick.  817-18;  Wise.  Rev.  St.  336. 

■  Abingdon's  case,  1  Cruise,  164.  (Cites 
Howard  a.  Candish,  Palm.  264.) 

(a)  In  New  York,  it  is  held  that,  by  may  designate  the  lands  by  the  dcsigna- 

consent  of  the  widow,  particular  rooms  t ion  of  them  at  the  land  office.   They  need 

in  a  house  may  be  assigned  for  dower,  not  bo  described  by  metes  and  bonnds 

with  the  right  of  using  stairways,  halls,  Adams  v  Barrow,  13  Ala.  205. 

&c.,  for  the  purpose  of  passing;  and  that  A  sheriff  returned,  that  commissioners 

the  heir  cannot  object  thereto.    Whether  to  ii.s^ign  dower  had  been  duly  sworn,  and 

the  widow  might  object,  5.*.     White  v,  i)roctteded  to  assign  it,  '*  as  shown  by  tho 

Story.  2  Hill,  548;  Parks  v.  Ilardcn,  4  annexed   return.''    Held  sufficient,   the 

Bradf.  15.  return  being  presumed  to  be  that  of  the 

In  Alabama,  an  assignment  of  dower  commissioners.    lb. 
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of  one  parcel  of  land  was  assigned  to  the  widow  for  life,  to  be 
holden  in  full  satisfaction  of  her  dower,  and  subject  to  all  the 
conditions  and  liabilities,  and  with  all  the  privileges  and  inci- 
dents, of  dower.  The  land  assigned  proved  to  be  under  mort- 
gage, and  at  the  time  of  assignment  the  mortgagee  was  in  pos- 
session. Held,  the  widow  should  not  have  dower  in  other  land 
of  the  husband,  held  by  an  innocent  purchaser.^  But  where  a 
widow  has  recovered  judgment  for  her  dower,  and  agrees  with 
a  wan-antor  of  the  tenant  to  receive  an  annual  sum  for  life  in 
lieu  thereof,  -which  is  not  paid,  she  may  recover  her  dower. 
Snch  a  transaction  can  operate  neither  as  a  lease  nor  release. 
There  is  no  privity  between  the  parties  to  it.^ 

§  8.  Lord  Coke  says,  an  assignment  of  lands  in  which  the 
widow  is  not  dowable,  or  of  a  rent  issuing  out  of  them,  is  no  bar 
of  dower.(a)  Otherwise,  with  a  rent  issuing  from  lands  of  which 
she  is  dowable.  Thus,  if  it  is  necessary  to  assign  dower  in  the 
capital  dwelUng  house,  and  the  widow  refuses  a  single  room  or 
chamber  in  it,  she  shall  have  a  rent  therefrom.     The  statutory 

'  Jones  V.  Brewer,  1  Pick.  814;  French        *  Sargeant  v.  Roberts,  S4  Maine,  185. 
p.  Pratt,  27  Maine,  3S1. 

(a)  In  order  to  bar  the  widow  of  her  informal  and  therefore  nnsuccessful  ap- 

action  for  dower,  where  rent  has  been  plication  by  her  to  the  court  of  probate 

assigned  with  her  consent,  and  accepted  for  dower.    Mathews  v.  Bennett,  20  N. 

by  her,  it  must  appear  that  the  rent  will  H.  21. 

endure  for  her  life.    Ellicott  v.  Mosier.  Certain  heirs  promised  to  "  cut  and 

II  Barb.  574.  haul  out''  to  a  certain  place,  annually,  a 

A  plea  in  an  action  for  dower,  alleging  stipulated  quantity  of  hard  wood,  for  the 

tbat  the  husband  died  intestate;  that  the  use  of  the  widow,  so  long  as  she  should 

defendant  occupied  the  premises  under  a  give  up  to  them  the  exclusive  occupancy 

lease  from  him.  and  that  the  plaintiff  of  the  buildings  of  which  she  was  dow- 

and  beirs  had  collected  and  received  the  able,  and  in  full  satisfaction  of  her  claim 

rents  reserved  ever  since  his  death  as  the  as  dowress  to  cut  wood.     She  afterwards 

same  In^came  due,  and  had  divided  and  leased  to  one  of  the  heirs  the  only  part 

t'njoyed  the  rents,  in  proportion  to  the  of  the  land  assigned  to  her  in  dower  on 

interest  of  each    in   the  premises,  the  which  wood  grew;  and  after  that  made 

plaintiff  receiving  one-third  in  lieu  of  a  contract  with  those  who  had  purchased 

dower;  and  insisting  that  the  plaintiff  the  buildings  of  the  heirs,  that  she  would 

was  thereDy  estopped  from  maintaining  not  disturb  them  in  their    possession, 

the  action;  constitutes  no  defence.    lb.  She  also,  for  one  year,  compounded  for 

An  arrangement  was  made  by  the  heir  a  ^um  of  money  with  one  who  bad  agreed 

and  the  widow^  that  he  should  have  pes-  with  the  heirs  to  cut  and  haul  the  wood. 

»e»ion  of  certain  lands  in  the  place  of  Held,  these  acts  did  not  impair  her  right 

dourer,  uDtil  either  party  saw  tit  to  termi-  under  the  contract  w^ith  the  heirs;  and 

naiethe  arrangement.    Held,  that  notice  they  were  required  to  furnish  the  wood, 

to  her.  by  the  jjarty  having  the  heir's  whether  it  could  be  obtained  on  land  aa- 

estate,  not  to  cut  wood  on  the  land,  did  signed  to  lior  or  not.     Page  v.  Page,  20 

not  tenninate  the  arrangement.    Xor  an  N.  U.  128. 
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proviskrais  of  different  States  in  regard  to  the  assignment  of 
rents  and  profits,  in  lieu  of  the  lands  themselves,  have  already 
been  stated.^ 

§  9.  It  is  said,  if  the  heir  assign  dower  of  lands  of  which  the 
husband  was  seised,  but  the  widow  is  not  dowable:  she  is  tenant 
in  dower.  So,  if  she  be  endowed,  and  afterwards  exchange 
with  the  heir  for  other  lands,  which  the  husband  owned  in  fee, 
she  shall  hold  in  dower,  and  by  the  husband.^ 

§  10.  The  assignment  of  dower  must  be  absolute.  Any  condi- 
tion, exception  or  reservation  annexed  to  it — as,  for  instance,  a 
reservation  of  trees — ^will  be  void;  or  the  widow,  at  her  elec- 
tion, may  sue  for  her  dower  anew.' 

§  11.  At  common  law,  the  heir  may  assign  dower  by  a  mere 
parol  declaration(a)  that  the  widow  shall  have  certain  lands,  or, 
generally,  one-third  of  all  the  lands  of  which  the  husband  died 
seised;  and  an  entry  upon  the  lands  assigned  will  vest  in  the 
widow  a  perfect  title.  The  statute  of  frauds  does  not  render 
necessary  an  assignment  in  writing.  The  widow  holds  her 
estate  by  law,  and  not  by  contract.  And  after  an  assignment  of 
dower  by  the  owner  of  the  land,  though  made  by  parol,  he  can- 
not dispute  that  the  land  was  subject  to  dower.^  And  the  same 
principle  seems  applicable  to.  an  assignment  by  any  other  tenant 
of  the  freehold.  Thus,  one  of  two  persons,  to  whom  the  hus- 
band has  transferred  the  land  in  joint  tenancy,  may  assign  a  third 
part  of  it,  and  thereby  bind  his  companion.^  So  the  guardian 
of  an  infant  heir  may  validly  assign  dower.^(£) 

*  Go.  Lit.  84  b.;  Turner  v.  Stnrges,  Conantv.  Little,  1  Pick.  191;  Shattnck 
Dyer,  91.  See  White  v.  Story,  2  Hill,  v.  Gragg,  28  Pick.  88{  Johnson  v  Neil, 
548;  Perkins,  406;  Bickley  «.  Bickley,  4  Alab.  N.  S.  166;  Beyers  v.  Newbanks, 
And.  287.  2  Cart.  888. 

*  Co.  Lit.  84  b.  n.  9.  *  Co.  Lit. .86  a,  n.  1  and  2. 

*  Co.  Lit.  84  b.;  Wentworth  «.  Went-  'Curtis  v,  Hobart,  1  Adams,  280; 
worth,  Cro.  Eliz.  451.  Jones  v.  Brewer,  1  Pick.  814;  Boyers  v. 

*  Curtis  V.  Hobart,  1  Adams,  280;  Co.  Newbanks.  2  Cart.  888;  contra,  Guern- 
Lit.  85  a;  Baker  v.  Baker,  4  Greenl.  67;  sey,  21  HI.  448. 

(a)  In  Ohio,  the  assignment  of  dower  so  provide.    Ark.  Rev.  St.  840;  Me.  lb.; 

by  the  heir  or  other   party  interested  468.   In  England,  an  infant  cannot  assign 

must  be  made  by  deed.   Walk.  Intr.  826.  dower,  ad  ostium,    Co.  Lit.  84  a.    In 

In  Maine, 'a  parol  assignment  of  dower  Wisconsin,  where  dower  has  b^en  wrongly 

by  a  guardian  is  good.  Curtis  v,  Hobart,  recovered  from  an  infant,  he  may  recover 

41  Maine,  280.  it  back.    Rev.  St.  886.    It  is  held  in  In 

(6)  In  Maine  and  Arkansas,  statutes  dlana,  that  dower  need  not  be  demanded 
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§  12.  In  the  assignment  of  dower  there  is  an  implied  warranty 
that  the  tenant,  if  impleaded,  may  vouch  the  heir;  and,  if 
evicted  by  paramount  title  from  the  lands  assigned,  she  shall  be 
endowed  anew;(a)  except  in  the  case  above-mentioned  (s.  7),  of 
aQ  endowment  against  common  right.  But  it  is  said,  if  the  assign* 
ment  of  dower  were  made  by  an  alienee  of  the  husband,  the 
widow  shall  not  vouch  him  to  be  newly  endowed,  for  want  of 
privity.  A  new  assignment  is  the  widow's  only  remedy.  She 
has  no  claim  upon  the  covenants  in  her  husband's  deed,  which 
can  be  enforced^  by  the  heirs  alone.  Thus,  where  the  widow 
sarrenders  her  dower,  in  part  satisfaction  of  a  claim  against  an 
estate  of  which  she  is  administratrix,  and  the  settlement  is 
afterwards  set  aside  at  the  instance  of  the  creditor;  she  will  be 
.entitled  to  her  dower  or  its  value.^  So  a  widow  being  evicted 
from  an  estate  in  which  she  had  a  right  of  dower,  by  a  suit  to 

■ 

enforce  a  .lien  for  the  purchase-money,  to  which  she  was  not  a 
party;  held,  her  right  of  dower  was  not  divested,  and  she  was 
entitled  to  that .  proportion  of  the  rents  and  profits,,  from  the 
time  the  land  was  sold  under  a  decree  in  such  suit,  which  her 
right  of  dower  bore  to  the  value  of  the  land,  less  the  unpaid 
purchase  money.*  On- the  other  hand,  if  after  assignment  of 
dower  the  heirs  are  deprived  of  any  part  of  their  lands  by  a 
claim  adverse  to  the  husband's  titTe,  there  shall  be  a  new  assign- 
ment, although  the  dower  land  has  not  been  taken.  And  in  case 
of  an  excessive  assignment,  the  widow  shall  account  for  rents, 
Ac.,  with  an  allowance  for  any  improvements.  So,  also,  her 
second  and  third  huijbands.' 

'  Pniaonv.  Williams,  28  Miss.  64.  Clafr  v.  Williams.  7  Ohio,  part  2,  110$ 

*  WiUet  9.  Beatty,  12  B.  Mod.  172.  Singleton  v.  Singleton,  6  Dana,  89;  Verm. 

'  Bustard's  case,  4  Rep.  122  a;  Mass.  Rev.  St.  290;  Wise.  lb.  385. 

Ber.  St.  411;  Scott  v.  Hancock,  18  Mass.  ^  Smnmers  v.  Babb,  18  lUin.  488. 

166;  Bedingfield*8  case,  9  Co.  17  b;  St. 

• 

from  an  infant;  that  at  common  law  he  Rev.  L.  675;  1  N.  J.  Rev.  C.  898;  1  Vir. 

bai  no  power  to  assign  dower,  and,  if  he  Rev.  G.  171),  where  the  widow  sues  such 

does  it,  and  the  assignment  is  excessive,  guardian  for  her  dower,  and  he  endows 

tLwniot udmeaturemeniXm,  McGormick  her  by  favor,  or  ''makes  default,  or  by 

V.Taylor,  2 Cart.  886.    But  he  cannot  collusion  defends  the  plea  faintly;"  the 

defeat  it  by  entry.     And  an  admeasure-  heirs,  on  becoming  of  age,  may  avoid  the 

meot  lies  only  for  him,  not  for   the  assignment. 

widow.    lb.  (a)  In  Arkansas,  if  land  assigned  f^r 

In  Miwoari,   Kentucky,  New  Jersey  dower  is  deforced,  the  widow  has  double 

sod  Vfrgiaia  (Misso.  St.  281-2;  1  Ky.  damages. 


•^ 


218  AMERICAN  LAW  OF  REAL  PROPERTT. 

§  13.  By  the  assignment  of  dower,  the  widow  acquires  a  free- 
hold estate^  without  livery  of  seisin  in  England,  and  probably 
in  this  country  without  entry;  because  dower  is  due  of  common 
right,  and  the  assignment  is  an  act  of  equal  notoriety.' (a)  And 
after  assignment,  the  law  regards  the  widow,  by  relation,  as 
having  had  possession  fi'om  the  death  of  her  husl)and.  S^e 
acquires  no  new  freehold,  but  comes  to  her  dower  in  the  per,  by 
her-  hvsbandy  and  is  in,  in  continuation  of  his  estate;  while,  on 
the  other  hand,  the  heir  is  considered  never  to  have  been  seised 
of  this  portion  of  the  laud.*.  Upon  this  princij)le,  where  a  dis- 
seisor dies,  although  the  disseisee  cannot  enter  upon  the  heir, 
yet,  if  dower  be  assigned  in  the  land,  he  may  enter  upon  this 
portion  of  it;  because  the  widow  claims  under  the  husband,  and 
not  under  the  heir.^  So  the  widow,  after  assignment,  becomes 
entitled  to  the  back  rents.^ 

§  14.  The  principle  of  the  common  law  above  stated,  so  far 
as  it  avoids  the  seisin  of  the  heir  in  regard  to  the  lands  of  which 
the  widow  is  endowed,  can  hardly  be  regarded  as  in  force  in  the 
United  States.*  Indeed  the  English  law  itself  seems  to  be  con- 
fused and  contradictory  upon  this  subject;  for  while  the  assign- 
ment of  dower  is  said  to  defeat  the  seisin  of  the  heir,  it  is  also 
laid  down  that  such  assignment  constitutes  a  species  of  suiin- 
feudation,  and  the  widow  holds  as  a  tenant  to  the  heir.®  But, 
whatever  may  be  the  rule  of  law  in  England,  in  the  United 
States  the  ancient  doctrine  of  seisin  had  been  so  far  modified, 
either  by  express  legislation  or  by  necessary  implication  there- 
from, sanctioned  by  usage  and  adjudication;  fhat,  for  all  practical 
purposes,  it  seems,  the  heirs  of  a  husband  hold  a  vested 
reversionary  interest  in  the  lands  from  which  the  wife  is 
endowed,  subject  to  conveyance,  devise,  distribution  and  legal 

*  Co.  Lit.  85  a;  4  Dane,  670.  *  3  J.  J.  Mar.  48.    As  to  interest,  O'- 

»  Windham  v.  Portland,  4  Mass.  388;  Ferrall  r.  Davis,  1  Clarke,  600. 

Norwood  V.  Marrow.  3  Battl.  448.     See  •  Cook  v.  Hammond,  4  Ma*.  467;  Fay 

Ross  r.  Ross,  12  B.  Mon.  487.  tj.  Hunt,  6  Pick.  400-1-2. 

*  Lit.  398.  •  Park,  344. 

(a)  Lord  Coke  remarks,  in  regard  to  the  like  openly  and  solemnly  done;  2,  to 

the  legal  requisites  of  an  assignment  of  have  certainties  which  is  the  mother  of 

dower,  "  here  bo  two  things  that  the  law  quiet  and  repose."    Co.  Li^.  84  b. 
doth  delight  in,  viz.:  1,  to  have  this  and 


w* 
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process.  This  peculiarity  in  American  law,  however,  is  a  sub- 
ject deserving  of  careful  examination,  and  will  be  particularly 
considered  in  a  subsequent  portion  of  this  work.(6) 

(6)  A  distinction  seems  to  have  been  estate,  including  that  assigned  for  dower, 

made  in  Massachusetts  between  curtesy  the  sale  is  void  as  to  this  partition,  though 

and  dower,  as  to  their  etfect  in  defeating  the  widow  were  notified  to  appear.  lb. 

the  ieUm  of  the  heir,  in  which  respect        The  widow  is  regarded  as  so  far  hold- 

tbey  are  alike  at  common  law.      The  ing  under  the  next  owner,  that,  like  other 

former  has  been  held  not  to  defeat  such  tenants,  she  is  estopped  to  set  up  against 

seisin;  while,  as  to  the  latter,  the  Eng-  Itim  a  paramount  title  purchased  by  her. 

li»h  rule  is  said  to  be  in  force.     See  4  Nor  can  a  purchaser  from  her  he  allowed 

3las.  467;  »  lb.  868;   also.  Kobison  v.  to  do  it.   Kirk  v.  Nichols,  2  J.  J.  Mar.  470. 

Gd<lman,  1  Snmner.  130.     In  North  Car-        Having  now  finished  the  important  and 

olina,  both  the  principles  stated  in  the  .nomewhat  extensive  titles  of  curtesy  and 

text  are  recognized  as  equally  in  force;  dower y  it  is  worth  while  briefly  to  com- 

to  wit,  that  the  widow  holds  of  the  heir  pare  these  two  estates,   and  designate 

or  reversioner,  and  at  the  same  time  her  their  several  points  of  similarity  and  dif- 

estattf  is  a  continuation  of  the  husband's,  ference.     See  Co.  Lit.  sees.  2.  52,  53. 

tod,  in  case  of  an  intervening  title,  re-        Both  are  life  estates  created  by  act  of 

IttteS  back  to  his  death.    Norwood   v.  law^  and  arise  out  of  the  same  relation 

MarrAW,  4  Der.  &  B.  442.  that  of  marriage.     Both  require  a  pres- 

A  died  seised  of  lands,  and  leaving  a  ent  seisin,  either  in  law  or  in  deed,  in  the 

widow  and  six  children,  of  whom  B  and  owner  of  the  inheritance;  that  u,  a  title 

Cwere  two.    An  application  was  made  not  subject  to  any  particular  freehold 

by  the  heirs  of  A  for  partition,  and  an  estate.     In  both,  marriage  alone  gives 

aitomey  of  some  of  the  children,  minors,  an  incipietit  or  initiate  title,  which  the 

appeared  for  them ,  being  appointed  guar-  death  of  the  party  owning  the  inheritance 

dian.    The  commissioners  appointed  to  is  necessary  to  consummate.    Both  curtc- 

make  partition  also  assigned  dower  to  sy  and  dower  are  a  continnation  of  the 

the  widow.    She  entered  on  the  land  as-  deceased  party's  estate,  having  the  effect 

signed,  and  afterwards  joined,  with  C.  to  interrupt  the ^isin  as  between  ances- 

ooe  of  the  children,  in  a  conveyance  of  tor  and  heir,  altflbugh  in  the  former  case 

hb  part,  which  came  to  £  by  sundry  the  estate  is. said  to  be  in  the  post,  and  iu 

mesne  conveyances.      B  brought  eject-  the  latter  by  the  husband.     And  lastly, 

meat  against  £  fur  the  part  conveyed  to  neither  of  these  estates  is  defeated  by  tho 

him.    Held,  the  assignment  of  dower  ending  of  the  estate  out  of  which   it 

displaced  the  heirs'  seisin,  and   related  springs,  according  to  the  original  limita- 

back,  so  as  to  give  the  dowress  seisin  tion;  while  both  alike  are  determined  by 

from  the  death  of  her  husband;  that,  as  forfeiture  under  a  condition.     Co.  Lit. 

the  assignment  of  dower,  which  in  itself  80  b,  n.  7. 

was  bad,  had  been  followed  by  her  entry        In  regard  to  the  points  of  distinction 

and  poa8essi(»n,  and  by  the  ratifying  acts  between  curtesy  and  dower,  each  seems 

of  the  heirs,  it  was  good;  but  that,  as  the  to  be  in  some  particulars  the  more  favor- 

asugoment  and  the  judgment  f«»r  parti-  ably  regarded  by  the  law      Tenant  by 

tioa  were  simultaneous,  the  latter  was  the  curtesy  does  not  forfeit  his  estate,  as 

not  defeated,  so  as  to  divest  the  heirs  of  a  wife  forfeits  her  dower,  by  elo|>ement 

the  momeotary  seisin  which  followed  the  and  adultery.     The  former  may  imme- 

jndgment  and  supported  the  partition,  diately  enter  upon  the  land  after  the 

Fowler  V.  Griffin.  3  Sandf.  385.  death  of  his  wife,  while  the  latter  must 

It  has  been  recently  decided  in  New  wait  for  an  assignment  or  judgment  of 

York,  that,  after  assignment  of  dower,  law.    Curtesy  embraces  the  whole  estate 

the  widow's  title   reiatcs   back  to  the  of  the  wife;  while  dower  is  couflm^d  to 

marriage,  if  the  hu9band  was  then  seised  one-third  of  the  husband's  estate. 

of  the  land;    if   not,   to  the    time  of         On  the  other  hand,  </airer  does  not  re - 

his  leisin;  that  the  assignment  defeats  quire  actual  seisin  on  the  part  of  tho 

the  seivio  of  the  heir  ab  initio;  and,  as  husband,  as  curtesy  requires  it  in  tho 

she  does  n<it  hold  nnder  the  heir,  she  has  wife.     And  the  wife  shall  have  dower, 

no  right  to  become  party  to  an  applica-  but  the  husband  shall  not  have  curtesy, 

tlou  fur  sale  of  the  land  to  pay  debts,  without  the  birth  of  issue ;  provided  that 

LaTrenoer.  Brown,  1  Seld.  394.    If  the  the  issue,  which  she  might  by  possibility 

surrogate  order  a  sale  of  all  the  husband's  have  had,  could  inherit  the  estate. 
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CHAPTER  Xm. 

JOINTURE. 

2.  Definition.  16.  A  provition — ^not  a  contract;  infante. 

8.  Origin.  17.  Waste. 

6.  Value.  18.  Emblements. 

6.  When  to  take  eflfect.  19.  Eviction,  or  breach  of  covenant;  and 

7.  Quantity  of  estate.  the  jointress'  lien  upon  lands. 

9.  Must  be  a  legal  interest.  28.  Favored  in  equity. 
'10.  Must  be  an  entire  satisfaction;  and    26.  Interest. 

so  stated.  27.  How  barred—- by  deed. 

11.  Ante-nuptial.  28.  By  elopement,  &c. 

12.  Provisions  not  strictly  Jointures.  29  and  notes.  By  devise,  &c.;  Jointure  in 
14.  Equitable  Jointure.  the  United  States. 

16.  Who  may  receive  a  jointure*. 

§  1.  The  next  estate  for  life,  and  one  immediately  connected 
with  that  o{  dowei'i  is  Si  jointure. 

^  2.  A  jointuress  defined  as  a  competent  livelihood  of  free* 
hold  for  the  wife,  of  lands  or  tenements,  &c.,  to  take  effect 
presently  in  possession  or  profit  after  the  decease  of  the  husband, 
for  the  life  of  the  wife  at  least,  if  she  herself  be  not  the  cause 
of  its  determination  or  forfeiture.^ 

§  3.  This  estate  originated  with  the  stattde  of  uses.  (See  Use.) 
By  the  common  law,  as  has  been  stated  above,  (ch.  10,  s.  1,)  a 
wife's  right  to  dower  attached  immediately  upon  her  marriage, 
and  could  be  defeated  only  in  the  few  modes  which  have  been 
mentioned.  No  conveyance  to  the  wife  during  coverture  would 
operate  as  a  substitute  for  her  dower;  upon  the  maxim,  that  no 
right  or  title  to  a  freehold  estate  can  be  barred  by  a  collateral 
^satisfaction;  neither  was  her  release,  being  made  during  cover- 
ture, of  any  effect.(a)     To  obviate  this  inconvenience,  it  became 

^  Co.  Lit.  86  b;   Vance  v.  Vance,  8    Shepl.  864;  Me.  Kev.  St.  892.    See  Te- 

vis  9.  McCreary,  3  Met.  Ky.  151. 

(a)  In  South  Carolina ,  in  case  of  a  band's  property,  and  snbseqnent  deser- 
marriage  contract  not  to  receive  the  bus-    tion  by  him,  dower  is  allowed  against  h 
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very  common  to  convey  lands  to  tises^  a  widow  not  being  dowable 
of  a  use;  and  when  a  cestui  que  use  married,  the  friends  of  the 
woman,  by  way  of  provision  for  her,  procured  him  to  take  a 
conveyance  from  his  feoffees,  and  limit  it  to  himself  and  the  wife 
for  their  lives  in  joint  tenancj'',  or  jointure.  When  the  statute 
of  uses  transferred  the  legal  estate  to  the*  cestui^  the  widow 
became  dowable,  even  though  the  above-named  provision  had 
been  made  for  her.  Hence  this  statute  provided,  that  Ho  woman 
thus  provided  for  should  claim  dower  in  the  lands  of  her  hus- 
band; in  other  words,  it  made  a  jointure,  if  conformable  to  its 
provisions,  a  bar  of  dower.^ 

§  4.  From  the  definition  of  a  jointure,  given  above,  it  may 
be  seen  that  several  circumstances  are  requisite  to  constitute 
this  estate.  These  are  enumerated  at  length,  and  the  general 
principles  of  law  upon  this  subject  fully  stated,  in  Vernon^ s  case^ 
already  referred  to.' 

§  5.  With  regard  to  the  amount  and  value  of  the  property 
limited,  although  the  statute  seems  to  make  no  express  provision 
upon  this  point,  it  must  be  a  reasonable  and  competent  livelihood^ 
taking  into  view  the  circumstances  of  the  parties,  the  amount  of 
the  husband's  estate,  and  the  portion  which  he  received  with 
the  wife.' 

§  6.  The  jointure  must  take  effect,  in  possession  or  profit, 
immediately  from  the  husband's  death — otherwise,  it  would  be 
less  beneficial  than  dower.     Thus,  if  the  estate  is  limited  to  the 

*  Vernon's  case,  4  Rep.   1;  Lfbcoln  *  Supra,  8;  4  Rep.  1;  Mass.  Rev.  St. 

College  cane,  3  Rep.  59  b;  Go.  Lit.  86  b;  410. 

Hutingsr.  DickinsoD,  7Mas8. 155;  Pow-  '  M'Cartee  v.  Teller,  2  Paige,  511;  4 

er  V.  Shell.  1  Moll.  296.  Dane,  686. 

pnrchsser.    Spira  v.  Jeter,  9  Rich.  Equ.  claim  to  dower  is  sufficient  consideration 

434.    In  Alabama,  it  is  held  that  an  for  a  marriage  settlement,  see  L'iwis  v. 

ante-nuptial  agreement  is  no  bar  to  dow-  Caerton,  8>  Gratt.   148;    Blackman  v. 

er.  (bough  made  expressly  in  lieu  there-  Blackman,  16  Ala.  688. 

of;  bat  that  such  agreement  .if  reasonable,  A  contract,  made  by  husband  and  wife 

may  be  enforced  in  equity.    Gould  v.  and  her  trustee,  during  the  coverture, 

Womack,  2  Alab.  (N.  S.)  88.  by  which,  in  consideration  of  her  receiv- 

Soa  conveyance  by  a  husband  to  his  iiig  separately,  and  absolutely  controlling, 

wife  of  a  life  estate  in  certain  property,  her  property,  she  releases  her  dower  in  • 

which  passes  a  vested  interest,  and  is  the  husband's  lands,  is  invalid,  and  no 

not  testamentary  in  its  character,  will  bar  to  dower.     Townsend  v.  Townsend, 

not  bar  her  doweV.     Mitchell  v.  Mitchell ,  2  Sandf.  711 . 
8  Ala.  414.    MThether  a  release  of  any 
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husband  for  life,  remainder  to  A  for  life,  remainder  to  the  wife; 
this  is  no  bar  of  dower,  it  seems,  even  though  A  die  during  the 
coverture.^  So  a  limitation  to  the  husband  in  tail,  remainder  to 
the  wife  for  life,  is  not  a  good  jointure,  though  his  issue  die 
before  himself,  and  therefore  the  widow  come  into  possession 
immediately  upon  his  death.^ 

§  7.  The  estate  limited  must  be  at  least  as  great  as  for  the 
life  of  the  wife.  It  is  insufficient,  if  only  in  part  freehold,  and 
in  part  an  annuity,  not  secured  by  real  estate.  The  estates 
mentioned  in  the  statute,  are  to  the  husband  and  wife  and  his 
heirs;  or  to  them  and  the  heirs  of  their  bodies,  or  one  of  their 
bodies;  or  to  them  for  their  lives  or  her  life.^  And  it  is  said  in 
an  ancient  treatise,  that  an  estate  to  a  husband  and  wife  and 
their  hefrs  is  not  a  good  jointure,  because  not  mentioned  in  the 
act.^(a)  But  it  has  been  since  held,  that  these  estates  are  men- 
tioned only  as  examples,  and  do  not  exclude  others  equallj^ 
beneficial  and  consistent  with  the  intention  of  the  act.  Thus  an 
estate  to  a  man  and  his  wife,  and  the  heirs  male  of  their  bodies; 
or  to  him  for  life,  remainder  to  her  for  life;  is  a  good  jointure.* 

^  8.  It  was  formerly  held,  that  a  jointure  durante  viduttate  was 
good,  because  it  would  continue  for  life,  unless  terminated  by 
the  widow's  own  act.  But  it  has  been  since  decided,  that  a 
jointure  during  life  or  widowhood  is  bad,  unless  accepted.® 

^  9.  A  jointure,  to  be  strictly  legal,  must  be  limited  to  the 
wife  herself,  not  to  another  person  in  trust,  for  her,  even  though 
she  assent.  But  equitable  jointures  are  now  allowed,  and  will 
be  noticed  hereafter.^ 

§  10.  A  jointure,  to  be  a  bar  of  dower,  must  be  made  in  satis- 
faction of  the  whole  dower.^    It  must  also  appear  by  proper  evi- 

*  Co.  Lit.  36  b;  4  Rep.  2  a;  7  Mass.        *  Bro.  Abr.  Dower. 
156.  »  4  Rep.  8  b,  2  a. 

'  Wood  V.   Shurley,  Cro.  Jac.  488;  *  Mary  Vernon's  case,  4  Rep.  8;  Mc- 

Camthers  v.  Caruthers,  4  Bro.  Rep.  500;  Cartee  v.  Teller,  2  Paige,  611. 

Smith  V.  Smith,  6  Ves.  192.  ^  Co.  Lit.  36  b. 

•  4  Rep.  8  b,  2  a;  Dyer,  97  a,  248  a;  •  Co  Lit.  36  b. 
Co.  Lit.  36  b;  Vance  v.  Vance.  8  Shepl. 

864;  Ind.  Rev.  Sts.  Descent y^  sec.  8^. 

(a)  Another  reason  mentioned  is,  that    bat  the  statute  was  intended  to  benefit 
ench  estate  goes  to  the  heirs  generally,    the  issue.    Dyer,  248  a,  n. 
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dence  to  have  been  made  to  the  wife  as  a  satirfaction  of  doxoer. 
Before  the  statute  of  frauds,  this  fact  might  be  aven'eJ.  that  is, 
proved  by  parol.  And  it  has  been  suggested  that  the  law  is 
still  the  same,  as  there  is  nothing  in  that  statute  excluding  aver- 
incuts.  But  the  modern  doctrine  seems  to  be  otherwise.^  Thus 
where,  to  a  bill  in  equity  for  dower,  the  heir  pleaded,  that  the 
husband  made  a  bond,  in  trust,  to  secure  the  wife  a  certain  sum; 
that  it  was  intended  in  lieu  of  dower,  and  that  she  acknowledged 
it  to  be  so:  held,  parol  evidence  of  such  acknowledgment  was 
iuadmissible.^  It  is  sufficient,  however,  if  the  deed  show  by 
strong  implication  that  the  provision  was  intended  as  a  bar  of 
(lower.  But  equity  requires  a  very  distinct  manifestation  of  such 
iotent^ 

§  11.  A  jointure,  to  be  binding  on  the  wife,  mustfbe  made 
before  marriage.  If  made  after  marriage,  she  may  refuse  it  and 
demand  dower.* 

§  12.  A  jointure,  made  conformably  with  all  these  requisitions, 
is  iu  general  absolutely  binding  upon  the  wife,  and  prevents  the 
claim  of  dower  from  ever  arising.  But  many  provisions  made 
by  the  husband  for  the  wife,  though  not  in  the  form  above  pre- 
scribed, may  also  operate  as  a  bar  of  dower,  if  accepted  by  lier.^ 
In  this  respect,  a  settlement  made  during  the  husband's  life 
stands  on  the  same  footing  with  a  devise  or  bequest;  which,  it  haj3 
been  seen  (ch.  10),  if  intended  as  a  su1)stitute  for  dower,  the  widow 
can  receive  only  in  that  way.  Indeed,  a  provision  for  the  wife 
by  will  is  often  in  statutei^  and  elsewhere  called  a  jointure,  and 
wad  originally  upheld  as  a  bar  of  dower,  as  being  within  the 
equity  and  reason  of  the  statute  of  uses,  which  establishes 
jointures.®(a)     Thus,  if  an  estate  be  settled  upon  the  wife  after 

*  1  Crnise,  149 ;  Owen,  83 ;  4  Rep.  8.      Lord  Dorchester  v.  Effingham,  Coop.  323 

*  Tinney  r.  Tinney,  3  Atk.  8;  Walker  *  Co.  Lit.  :J6  b;  4  Kep.  3  a;  Vance  v, 
r.  Walker,  1  Vc».  54;  Couch  v.  Strat-    Vance,  8  Shepl.  364. 

ton,  4  Ves.  jr.  391 ;  Charles  v.  Andrews,  *  1  Cruise,  151 ;  4  Rep.  2  a;  Mass.  Rev. 

9Mod.  lo2.  St.  410. 

*  Ambler  v.  Norton,  4  Har.  &  Mc-  •  Vernon's  case,  4  Rep.  4  a,  b;  4 
Henry,  28 ;  Vizard  v.  LougdaW,  3  At k .  8 ;  Dane ,  685 . 

(<f)  A  jointure   is    ordinarily-  settled    arc  held  to  stand  on  substantially  the 
ii/W<rrii:irriage;  and  a  devise  takes  effect    same  ground.    4  Rep.  4  a. 
o/ler  it  it  ended  by  death.    Ilence  they 
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marriage,  and  if,  after  the  husband's  death,  she  accepts  it,  she  is 
barred  of  her  dower.^  So,  if  the  estate  limited  is  less  valuable 
than  dower — ^being  burdened  with  a  condition,  or  made  deter- 
minable during  the  life  of  the  wife;  still,  if  she  accepts  it,  she 
shall  not  have  dower.  Thus,  where  an  estate  was  limited  by  the 
husband  to  the  wife  for  life,  upon  condition  of  her  performing 
his  will,  and  after  his  death  she  accepted  and  entered  upon  the 
estate;  held,  inasmuch  as  the  estate  was  for  life,  though  condi- 
tional, and  the  widow  had  accepted  it,  she  was  barred  of  her 
dower.* 

^  13.  In  some  cases,  however,  if  the  provision  madd  for  the 
wife  has  not  the  legal  requisites  of  a  jointure,  the  widow  may 
may  claim  both  such  provision  and  dower  also.  This  is  of  course 
the  case,  where  there  was  no.  intention  to  bar  dower.  And  it  is 
said,  that,  where  the  estate  limited  is  not  to  commence  immedi- 
ately upon  the  husband's  death,  the  widow  shall  have  such  estate 
in  addition  to  her  dower,  although  the  intermediate  party  have 
died  before  the  husband.^(a) 

§  14.  In  equity y  any  provision,  which  a  woman  accepts  before 
marriage  in  satisfaction  of  dower,  may  constitute  a  good  joint- 
ure; for  instance,  a  trust  estate;  or  a  mere  personal  covenant  of 
the  husband;  or  a  sum  of  money  secured  by  bond;  or  a  bond  to 
the  mother  of  the  intended  wife,  conditioned  that  the  husband, 
or  his  heirs,  should  settle  a  certain  sum  per  annum  upon  her,  in 
satisfaction  of  dower;  or  a  covenant  by  the  husband,  that  his 
heirs^  executors  or  administrators  wil\  pay  an  annuity  for  life  to 
the  wife,  though  it  be  not  charged  upon  lands.  For,  although 
the  husband  might  defeat  his  own  covenant  by  immediately  con- 
veying away  all  his  property,  this  would  be  an  eviction^  which 
would  let  in  the  wife  to  her  dower.  And  although  the  husband 
was  not  in  terms  bound  himself,  equity  would  treat  him  as 
bound,  and,  upon  a  suit  of  the  wife  by  her  next  friend,  compel 

*  Co.  Lit.86.b;  Walk.  Intro.  825.  See  *  Venion's case,  4  Rep.  1 ;  Dyer^SlTa. 
Frank  o.  Frank,  8  My.  &  G.  171.  '  4  Bep.  2  a;  Go.  Lit.  8G  b. 

(a)  Such  is  probably  the  meaning  of    yet  she  shall  have  dower  of  the  residue .*' 
the  language,  ''although  the  wife  attains    4  Bep.  2  a. 
to  them,  and  enters  and  takes  the  profits ; 


jromruBE. 


S25 


him  immediately  to  settle  the  annuity.^(a)  So,  where  a  man  and 
infant  woman,  each  of  whom  owned  leasehold  estates,  assigned 
them  to  trustees,  in  trust  to  permit  the  husband  to  receive  the 
rents  for  his  life,  and  the  wife  for  her's  after  his  death;  held,  a 
good  jointure.*  And  a  jointure  will  be  good  in  equity,  though 
the  estate  limited  does  not  proceed  immediately  from  the  hus- 
band. Thus  it  may  come  through  trustees,  or  the  demandant 
in  a  common  recovery,  soffered  for  the  purpose  of  a  jointure,  or 
the  father  of  the  intended  husband,  by  a  conveyance  from  him 
to  trustees,  in  pursuance  of  previous  articles.^ 

^  15.  All  persons  capable  of  being  endowed  are  also  capable 
of  taking  a  jointure.^ 

^  16.  It  has  been  held  in  England,  that  a  jointure  is  a  provi- 
sion^ not  a  contract.  Although  it  is  undoubtedly  necessary  that 
the  woman  should  have  notice  of  it,  yet  there  is  no  law  requiring 
that  she  should  be  a  party  to  the  deed  by  which  the  jointure  is 
crested.  Upon  the  same  principle,  it  was  decided  by  the  twelve 
judges,  three  dissenting,  that  an  infant  woman  is  bound  and 
barred  of  her  dower,  by  a  jointure  made  to  her  before  mar- 
riage.^(5)  And,  inasmuch  as  a  legal  jointure  bars  the  dower  of 
an  infiuit  at  law,  an  equitable  jointure  will  bar  it  in  equity,  more 
especially  if  assented  to  by  the  father  or  guardian.  But,  although 
in  equity,  as  at  law,  a  jointure  not  in  itself  valid  may  become  a 
bar  of  dower  by  the  acceptance  of  the  wife,  yet  in  the  case  of 


'  Tmney  v.  TiiiDey,'8  Atk.8;  Estcoart 
t.Kstoonrt.  1  Cox,  20;  1  Graise^  162; 
Backs  9,  Dmry,  8  Bro.  Pari.  Ca.  402; 
Lednnere  v.  Lechmere.  Gas.  Tern.  Tal. 
tt;  Seysv. Price,  0  Mod.  210;  Garnthers 
r.  Carntbers,  4  Bro.  606  n;  Jordan  v. 
StTgge,  2  Abr.  £qa.  101;  Pottow  v. 
Fricker,  5  Eng.  L.  &  Equ.  448. 

'  Wniiams  9.  Ghitty,  8  Ves.  jr.  646. 


'  Bridge's  case,  Moore,  718;  Ashton's 
case,  Dyer,  228. 

*  1  Cmise,  162. 

*  Bnckingbam  v.  Dniry,  8  Bro.  Pari. 
Gas.  402;  Levering  «.  Heighe,  2  Md.  Gh. 
81;  Gamthers  v*  Gamthers,  4  Bro.  Rep. 
606  n.;  Jordan  v.  Savage,  2  Ab.  Equ. 
101;  Earl  of  Buckingbam  v.  Dniry,  2 
Eden,  78;  4  Kent,  66  n. 


(s)  Lease  for  iife  to  A,  remainder  to  trnstees,  executed  in  tbe  presence  of  and 

Vis  executors  for  years.    The  term  vests  witnessed  by  her  guardian.   Four  judges 

iahim,is  i/it  had  been  to  ^  and  hit  exe-  only  delivered  opinions  in  the  affirma- 

odart.   Co.  Lit.  54  b.  tive.    In  Wisconsin,  (Rev.  Sts.  884-6,) 

Ih)  1b  this  case,  however,  the  settle-  the  woman  must  be  a  party  to  the  deed; 

jaeni  Wi$  miM  by  an  indenture  of  three  if  she  is  a  minor,  her  father  or  guardian 

tnHM  ietifcen  the  husband,  the  wife  and  shall  join. 


15 


226  AMEBICAN  LAW  OF  BEAL  PBOPEBTT. 

an  infant  it  is  otherwise;  for  an  infant  has  no  capacity  in  law  to 
accept.     Hence,  a  jointure  for  life  or  widowhood  is  bad.* 

^  17.  In  general,  a  jointress,  like  other  tenants  for  life,  has  no 
right  to  commit  waste.     But  where  there  is  a  covenant  that  the 
lands  settled  shall  be  of  a  certain  yearly  value,  and  they  prove 
otherwise;  she  may  commit  waste  to  mJake  up  the  deficiency.^ 
•)i^'  §  18.  A  jointure  is  not,  like  dower,  a  continuation  of  the  hus- 

band's estate.     Therefore  a  jointress  is  not  entitled  to  the  crops 
sown  at  his  death.^ 

§  19.  Eviction  from  her  jointure  restores  a  woman's  right  to 
dower,  either  entirely,  or  in  proportion  to  the  value  of  the  lands 
evicted;  whether  the  eviction  take  place  before  or  after  the  hus- 
band's death,  and  notwithstanding  an  acceptance  by  the  widow 
of  the  remaining  portion  of  the  lands.^  Thus  a  jointure  was 
settled  before  marriage.  The  husband  purchases  other  lands, 
alienes  them  and  dies.  The  widow  is  evicted  from  her  jointure. 
Held,  she  should  have  dower  in  these  lands,  though  the  husband 
owned  them  only  while  the  jointure  remained  good,  and  while 
therefore  her  dower  was  barred.*  Upon  the  same  principle,  if 
a  jointure  is  covenanted,  or  even  merely  expressed,  by  the  .hus- 
band to  be  of  a  certain  annual  value,  and  proves  of  inferior  value; 
equity  will  make  up  the  deficiency  from  his  estate.  And  although 
the  covenant  is  contained  only  in  ai*ticles,  not  in  the  settlement 
itself,  the  widow  will  not  be  at  first  turned  over  to  law  for  dam- 
ages, but  equity  will  inquire  into  the  amount  of  the  defect,  and 
send  it  to  be  tried  at  law  upon  a  quantum  damnificat.  In  such 
case,  the  widow,  in  England,  stands  as  a  specialty  creditor,  and 
has  a  claim  against  the  other  lands  of  the  husband.®  The  dis- 
tinction is  made,  that  at  law,  a  mere  covenant  to  settle  even  cer- 
tain specific  lands  gives  no  lien  upon  those  lands.  In  equity,  a 
covenant  to  settle  lands  generally,  or  lands  of  a  certain  value, 

'  McCarteev  Teller,  2  Paige,  511;  Cor-  55,  n      See    Johnson    r.    Johnson,    SO 

.  bit  V.  Corbit  1  Sim.  &  Stu.  612.  Mis.  72;  Finch  v.  Finch.  10  Ohio,  N.  S. 

^  Bassctt V.  Bassett, Finch  189;  1  Abr.  501 . 

£q.  221.  *  Mansfield's  case,  Go.  Lit.  83  a,  n.  8. 

•  Fisher  v.  Forbes,  9  Vin.  873.  •  Glegg  v.  Glegg,  2  Ab.  Eq.  27;  Pro- 

*  Gervoye's  Case,  Moore,  717;  Hast-  bert  v.  Morgan,  1  Atk.  440;  Speake  t». 
ings  r.  Dickinson,  7  Mass.  163;  Ambler  Speake,  1  Ver.  218;  Parker  «.  Harvey, 
«.  Weston,  4  Hen.  &  Mun.  28;  4  Kent,  2  Abr.  £q.  241 ;  1  Cruise,  110. 
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gives  no  lien  upon  the  husband's  real  estate;  but  the  widow 
stands  as  a  specialty  creditor  for  an  amount  not  exceeding  her 
dower,  But  a  covenant  to  settle  particular  lands  gives  a  lien 
upon  them,  except  as  against  ignorant  purchasers  for  a  conside- 
ration. So,  if  the  covenant  declare  the  settlement  to  be  in  exe* 
cution  of  a  power,  equity  will  ascertain  to  what  lands  such  power 
is  applicable,  and  enforce  a  lien  upon  them.^ 

§  20.  No  act  or  neglect  on  the  part  of  the  wife,  during  cover- 
ture, will  bind  her,  in  case  of  eviction  from  the  jointure,  or  of 
its  proving  of  inferior  value  to  that  agreed  upon.  It  is  a  maxim 
in  law,  that  the  ladies  of  a  feme  covert  shall  not  be  imputed  to 
her.  Thus  a  husband,  after  marriage,  gives  a  voluntary  bond  to 
settle  a  jointure,  and  afterwards  makes  such  settlement,  where- 
upon the  bond  is  given  up.  After  the  husband's  death,  the 
widow  was  evicted.  Held,  in  equity,  that  the  giving  up  of  the 
bond  did  not  bind  her,  she  being  a  feme  covert;  and  that  the 
bond  should  be  satisfied  from  the  personal  estate,  unless  she 
recovered  her  dower.^  So  a  husband,  having  a  power  to  settle 
a  jointure,  not  exceeding  £100  per  annum,  after  marriage, 
appointed  lands  to  trustees  for  this  purpose,  covenanting  that 
they  were  worth  £100;  and,  if  they  were  not,  that,  upon  demand 
made  during  his  life,  he  would  make  up  the  deficiency.  The 
husband  lived  several  years,  and  no  complaint  was  made  respect- 
iug  the  jointure.  After  his  death,  the  widow  brings  a  bill  in 
equity,  to  have  a  deficiency  made  up  from  the  personal  estate. 
Decreed,  in  favor  of  the  widow.' 

§  21.  If  the  wife  had  a  title  before  marriage  to  the  lands 
assigned  her  for  a  jointure,  it  seems,  upon  entering  on  them,  she 
k  remitted  to  her  former  title,  and  shall  recover  dow%r  as  if 
evicted.* 

§  22.  A  widow  shall  be  endowed  for  life  only,  though  evicted 
from  a  jointure  in  fee.^ 

\  23.  In  equity,  a  jointress  is  regarded  as  a  purc/iaserf  mar- 
riage being  held  a  valuable  consideration.    Hence  a  court  of 

*  2'Stoi7  on  Eq.  496,  and  n.  *  Wood  v.  Sharley,  Gro.  Jao.  490. 

*  Beard  v  Nnttball,  1  Vera.  427.  *  4  Dane,  6S6. 
'  Fotbergill  r.  Fothergill,  1  Abr.  Eq. 

222. 
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equity  will  always  interpose  for  her  protection;  and,  where 
there  is  a  mere  agreement  for  a  jointure,  compel  an  execution  of 
it,  which  shall  relate  to  the  time  when  it  ought  to  have  been 
made.^  And,  if  the  agreement  is  to  settle  a  jointure  before 
marriage,  a  marriage  without  such  settlement  is  no  waiver  or 
release  of  the  contract;  but  the  wife,  after  her  husband's  death, 
may  enforce  it  in  equity.^  But  equity  will  not  relieve  against  a 
jointure,  although  it  operates  very  unequally  in  favor  of  the 
wife,  (a) 

§  24.  A  jointress,  being  regarded  as  a  purchaser,  will  be 
relieved  in  equity  against  a  prior  voluntary  conveyance.^ 

§  25.  Where  an  heir  or  other  person  seeks  in  equity  to  avoid 
a  jointure,  for  want  of  title  in  the  husband  to  make  it,  and  prays 
a  discovery  of  title-deeds;  in  order  to  obtain  such  discovery,  his 
bill  must  submit  to  confirm  the  jointure,  even  though  made  after 
marriage.  And  the  widow  will  not  be  compelled  to  produce  her 
own  deed,  unless  the  party  not  only  offer  to  confirm,  but  actually 
confirm  the  jointure.  Upon  such  confirmation,  the  court  will 
order  her  to  deliver  up  even  leases,  if  expired,  or  attendant 
on  the  inheritance,  although  she  may  have  claims  for  back  rents, 
and  upon  the  covenants.^ 

^  26.  Interest  is  no£  allowed  upon  the  arrears  of  a  jointure, 
except  under  special  circumstances;  as  where  the  widow  has 

*  1  Cruise,  156;  Sydney  «.  Sydney,  8  ■  1  Cruise,  157. 

P.  Wms.  276;  Buchanan  v;  Buchanan,  1  *  Towers  v.  Davys.  1  Veni.479;  Leach 

BaU  &  Beat.  206.  v.  Trollop.  2  Ves.  662;  Lomax  v. , 

'  Hayner  v,  Hayner.  1  Cruise,  218.  Sel  Cas.  in  Cha.  4;  1  Story  on  Equ.  78. 

(a)  As  part  of  a  marriage  treaty  be-  wife,  without  contradiction,  that  no  such 

tween  A  and  the  father  of  B,  A  was  to  agreement  had  been  made.    The  wife 

have  a  marriage  portion  of  £5,000,  and  brings  a  bill  for  foreclosure  of  the  mort- 

settle  £500  per  annum  upon  B.    The  gage  against  the  heirs  of  A,  and  they 

father  demanded  that  the  fee  of  the  bring  a  bill  for  relief,   alleging  fraud, 

jointure  should  be  settled  upon  her,  in  Held,  that,  marriage  being  a  valuable 

caSe  A  died  without    issue,  which  A  consideration,  mere  unreasonableness  in 

refused.      A    afterwards    resumed    the  the  provisions  of  a  settlement,  without 

negotiation,    received    articles   for   the  fraud,  was  insufficient  to  set  it  aside; 

£5,000,  settled  the  £500  per  annum,  and  and  that  the  fairness  of  the  transaction 

mortgaged  the  reversion  of  the  jointure,  was  to  be  determined  by  the  state  of 

with  his  other  lands,  for  the  payment  of  facts  at  the  time,  not  what  took  place 

£5,000  to  his  widow,  if  he  should  die  afterwards.    The  defendants  were  de- 

without  issue.    In  a  fortnight  afterwards  creed  to  pay  the  £5,000,  without  inte- 

A  died,  having  been  feeble  and  sickly  at  rest     Whitfield  v.  Paylor.  Show.  Pari, 

the  time,  and  having  also  declared,  on  Ca.  20;  (Wickerley  v.  Wickerley,  2  P. 

his  death-bed,  and  in  presence  of  the  Wms.  619). 
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been  compelled  to  borrow  money  on  intereBt.  And  even  this 
ground  is  doubted.  A  contract  is  said  to  be  the  only  proper 
reason.^ 

§  27.  In  general,  a  jointure,  like  dower,  is  not  liable  to  be 
barred  or  affected  by  any  act  of  the  husband  alone,  ^ut  it  may 
undoubtedly  be  barred  by  a  joint  deed  of  husband  and  wife.^ 
It  seems,  if  the  jointure  were  settled  before  marriage,  it  being 
an  absolute  satisfaction  of  the  right  of  dower,  this  right  will  not 
he  revived  by  a  conveyance  of  the  husband  and  wife,  releasing 
her  jointure.  But  if  made  after  marriage,  inasmuch  as  the 
widow  might  waive  it  and  claim  dower,  such  release  will  have 
the  effect  to  restore  the  wife's  right  of  dower.' 

§28.  In  England,  a  wife  does  not  lose  her  jointure,  like 
dower,  by  elopement  and  advltery.  And,  in  equity,  this  is  no 
defence  to  a  bill  brought  by  the  wife  herself,  or  by  trustees,  for 
a  specific  performance  of  marriage  articles  for  a  jointure;  more 
especially  where  specific  lands  are  to  be  settled,  and  where  both 
the  averment  and  proof  are  not  of  positive  acts  of  adultery,  but 
of  mere  elopement  with  another  ma)i.^(a) 

\  29.  With  regard  to  the  effect  of  a  provision  by  will,  for  the 
benefit  of  the  vnfe,  it  has  been  held  in  England,  that  such  pro- 
vision, being  no  bar  of  dower,  is  upon  the  same  principle  no  bar 
of  a  jointure,  which  is  to  be  considered  as  coming  in  the  place 
of,  and  having  the  same  privileges  vnth  dower.  And  where 
there  \&  a  covenant  that  the  jointure  lands  shall  be  of  a  certain 
value,and  they  prove  deficient,  the  devise  or  bequest  shall  not 
be  taken  as  a  satisfaction  of  such  deficiency,  or  performance  of  a 
covenant,  but  as  a  bounty,  and  the  defect  shall  be  made  up  as 
if  no  devise  had  been  made.     It  is  said,  this  is  not  like  the  case 

» Hubert  9.  Paraons,  2  Ves.  281;  Tew       ♦  Bfonnt  «.  Whiter,  8  P.  Wm«.  277; 

f,  Wintertoii.  1  Ves.  Jon.  451.  Sydney  «.  Sydney,  8  lb.  269;  Bachanui 

*  1  Grain,  160.  v.  Buchanan,  1  Ball  &  B.  206. 

•  Co.  LH.  87  a;  Dyer,  858  b.  ' 

(a)  In  New  York,  Misionri  and  New  tery  of  the  wife,  or  by  adultery  and 

Jeney,  A  jointure,  and  in  New  York  and  elopement  or  ifeparation  without  the  hus- 

Ariaasas,  every  other  pecuniary  pro-  band's  fault,  unless  he  be  reconciled  to 

Tttion  in  bar  of  dower,  is  barred   by  her.    1  N.  Y.  Rev.  St.  742;  1  N.  J.  Rev. 

elopement  and  adultery.    In  Delaware,  G.  406;  Misso.  St.  229;  Dela.  St.  1882, 

ajoiBtore  is  barred  by  divorce  for  adul-  149;  1829, 165;  Rev.  SU.  291. 
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where  a  husband  covenants  to  settle  lands,  and  permits  them  to 
descend;  which  is  held  an  implied  performance.  But  it  is  a 
question  of  the  construction  of  a  will,  with  the  intent  of  a  testa- 
tor. The  husband  having  contracted  to  make  the  jointure  of  a 
certain  value,  that  is  what  the  widow  has  a  right  to,  as  a  pur* 
chaser;  it  is  her  own  estate,  or  a  debt  from  her  husband  to  her. 
Nor  does  the  largeness  of  the  settlement  at  all  vary  her  rights.'(a) 
And  more  especially  is  this  construction  to  be  adopted,  where 
the  husband  by  his  will  expressly  ratifies  and  confiims  the  mar- 
riage articles,  although  .in  the  same  sentence  he  gives  to  his 
wife  lands  for  life.^  And  the  same  rule  prevails,  though  the 
specific  lands  charged  with  the  jointure  are  expressly  devised 
away,  by  the  will  which  makes  provision  for  the  wife.(d)    But, 

'  Prober!  V.  Morgan,  1  Atk»  440;  1  Gmi.        *  Prime  v.  Stebbing,  2  Yes.  409. 
169  a)  Prime  «.  Stebbing,  2  Yes.  409. 

(a)  By  marriage  articles  between  an  ow's  death.  After  the  husband's  death, 
intended  husband  and  the  fkther  of  his  his  sisters  claimed  the  lands  settled  as  a 
intended  wife,  the  father  covenanted  to  jointure^  and  by  legal  title  evicted  the 
pay  a  certain  sum  of  money,  and  to  set-  widow  therefrom.  The  widow  files  a  bill 
tie  lands  to  certain  uses,  if  the  husband  in  Chancery,  to  have  her  jointure  con- 
would  settle  lands  upon  his  wife  to  (he  firmed  or  dower  assigned;  and  the  de- 
value of  £600  per  annum,  as  a  jointure  fendants  file  a  cross-bill  for  discovery, 
in  lieu  of  dower.  The  father  fulfilled  his  Held,  by  Lord  Harcourt,  that  the  defend- 
covenants.  and  the  husband  settled  lands  ants  should  convey  to  the  widow  lands 
the  annual  value  of  which  exceeded  the  of  her  husband  to  the  value  of  £600  per 
amount  agreed  upon.  But  afterwards,  annum  for  life,  which  she  should  hold  in 
finding  some  defect  in  the  title  of  a  part  addition  to  all  the  other  provisions  above 
of  the  lands,  and  being  advised  that,  upon  mentioned  for  her  benefit.  On  appeal  to 
his  dying  without  issue,  the  jointure  the  House  of  Lords,  the  decree  was  af- 
might  become  void  in  consequence  of  an  firmed.  Grove  v.  Hooke,  4  Bro.  Pari. 
enUilment  for  the  benefit  of  his  sisters,  Co.  668;  6  Yin.  Abr.  298. 
he  suffered  a  fine  of  the  jointure  lands,  A  man,  upon  his  marriage,  gave 
and  also,  in  pursuance  of  a  power  from  bond  to  a  trustee,  to  settle  upon  the 
his  father,  appointed  other  lands  to  his  wife,  within  four  months,  freehold  lands 
wife,  declaring  tho  same  to  be  in  recom-  worth  £100  per  annum.  After  marriage, 
pense  of  all  deficiencies  in  her  jointure,  he  devises  freehold  and  copyhold  lands, 
The  husband  afterwards  made  his  will,  of  the  value  of  £88,  to  hi*  loving  wife 
by  which  he  gave  the  wife  a  large  pecu-  and  her  heirs;  and  dies  within  the  four 
niary  legacy,  all  his  personal  estate,  sev-  months.  Held,  this  devise  was  no  satis- 
eral  houses  and  lands,  and  made  her  a  faction  of  the  jointure,  because  land  can- 
residuary  legatee;  all  which  provisions  not  be  a  satisfaction  of  money,  nor  the 
were  more  than  double  the  value  of  the  converse ;  nor  copyhold  a  satisfaction  of 
jointure.  Neither  the  wife  nor  her  father  freehold.  That  the  phrase,  his  loving 
or  friends  had  notice,  during  the  mar-  unfej  imported  a  bounty,  and  that  the 
riago,  of  the  title  of  the  sisters.  The  wfre  should  take  the  devise  in  addition 
husband,  by  the  death  of  his  wife's  pa-  to  the  £100,  if  there  were  assets  for  pay- 
rents,  received  a  considerable  amount  of  ment  of  bond  debts,  and  those  charged 
property,  and  was  allowed  by  her  to  have  by  will  upon  the  land.  Eastwood  v. 
the  benefit  of  her  estates  derived  from  Yinke.  2  P.  Wms.  618. 
her  father.  The  will  devised  to  the  sis-  (6)  A  man,  in  consideration  of  marriage 
ters  and  their  issue  the  reversion  of  all  and  a  large  marriage  portion,  covenanted 
the  husband's  inheritance  after  the  wid-  to  convey  lands  In  C  to  trustees,  to  raise 
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if  a  devise  is  made  expressly  em  a  substitute  or  satisfaction  for 
the  jointure  of  the  wife,  she  cannot  hold  both,  but  must  make 

her  election  between  them.(a)  And  it  is  suggested,  that,  in 
analogy  to  the  law  concerning  dower,  a  devise  shall  be  held  a 
satisfaction  of  the  wife's  jointure,  if  the  will  raises  a  strong 
implication  that  such  was  the  testator's  intention.(5) 

aa  annuity  for  his  wife ^ as  a  Jointare  and  raise  £10,000  for  her.    By  a  codicil,  he 
Id  lien  of  dower.    The  conveyance  was  devised  to  her  an  annuity  of  £600  for 
not  made;  but  the  husband,  having  sold  life.    The  widow  brings  a  bill  in  equity 
large  estates  of  greater  value  than  the  to  have  a  deficiency  in  her  jointure  made 
Isids  in  G.  and  contracted  for  the  pur-  up*    Held,  the  other  provisions  must  be 
chase  of  others,  made  his  will,  devising  taken  as'  a  satisfaction  of  such  deficiency, 
to  his  wife  «  leasehold  house  in. London  Mountague  v.  Maxwell,  4  Bro.  Pari,  Ga. 
vith  all  the  furniture,  and  also  the  es-  598;  2  Ab.  £q.  421. 
tates  contracted  for,  or  the  purchase-  Upon  this  case,  however,  it  is  remarked, 
m<mey  of  those  sold,  and  devising  the  that  it  was  prior  to  Prime  v.  Stebbing, 
Unds  in. G  to  trustees  for  the  benefit  of  (Supra f  sec.  29,)  and  also  that  it  was 
his  heir,  subject  to  an  annuity.    The  finally  decided  upon  the  ground,  that  the 
widow,  after  entering  upon  the  estates  husband  was  a  very  weak  man,  and  un- 
devised to  her,  brought  a  bill  in  equity  der  the  influence  of  his  wife,  and,  at  the 
against  the  heir  for  a  specific  execution  execution  of  the  codicil,  actually  insane, 
or  the  marriage  articles.    Held,  both  in  In  the  United  States,  no  very  consid- 
Chancery  and  the  House  of  Lords,  that  erable  departures  have  taken  place  Arom 
the  devise  was  no  bar  of  the  jointure,  the  English  law  of  jointure ;  except  in  a 
Broughton  v.  Errington,  7  Bro.  Pari.  Ga.  few  of  the  States.    Universally,  a  join- 
461.  ture  accepted  will  operate  as  a  bar  of 
(a)  A  man  agreed  to  purchase  lands  dower;  and,  in  many  of  the  States,  the 
to  the  amount  of  £10,000,  and  settle  statutes  providing  for  the  right  of  dower, 
them  upon  his  intended  wife  for  her  in  the  way  of  qualification  or  exception, 
jdnture.    After  the  marriage,  his  father  expressly  disallow  it  in  cases  where  the 
gSTo  him  an  estate  for  life,  with  a  power  widow  has  received  a  jointure.    Vermont 
to  grant  a  rent-charge  of  £400  per  annum  seem^  to  be  the  only  State  where  a  wo- 
to  any  woman  whom  he  should  marry,  man  of  full  age  *'  endowed  by  way  of 
fw  her  jointure.    The  husband  accord-  jointure,"  before  marriage,  could  ever 
fai^  granted  such  rent-charge,  in  satis-  waive  her  jointure  and  claim   dower, 
fsctionof  a  part  of  the  jointure;  after-  And  now,  by  the  Revised  Statutes  of 
wards  conveyed  a  leasehold  of  £200  per  that  State,  a  jointure  or  pecuniary  pro- 
amnmiyin  trust  for  the  wife;  and  then,  vision,  made  by  tho  husband  or  any  other 
by  will,  confirmed  the  rent-charge,  and  person,  before  marriage,  or,  with  the 
the  conveyance  of  the  leasehold,  by  way  wife's  consent,  after  marriage,  to  take 
of  addition,  and  in  fViU  compensation  of  effect  after  the  husband's  death  and  in 
the  jointure.  -    Held,   these   provisions  lieu  of  dower;  is  a  bar  thereof.    So  any 
were  a  satiidGMstion  of  the  jointure,  and  devise,  &c.,  which  the  Probate  Gourt 
the  widow  must  elect  between  them,  determines  to  have  been  so  intended. 
Grandison  v.  Pitt,  2  Ab.  Eq.  892.  So  her  half  of  the  estate,  where  there 
{h)  The  following  case  is  cited  to  this  are  no  children  or  their  representatives, 
point.    1  Gruise,  171:    The  father  of  a  And  the  widow  cannot  elect  between  an 
huband  settled  lands  upon  the  wife,  and  ante-nuptial  provision  and  her  dower, 
covenanted  that  they  were  worth  £1,000  where  she  was  not  the  first  wife,  and 
per  annnm.    After  the  father's  death,  there  are  no  issue,  and  she  receives  % 
the  hasband,  his  heir,  devised  to  his  wifb  comfortable  support,  if  the  court  order 
other  Unds  worth  £500,  a  legacy  of  otherwise.    In  Indiana,  where  both  cnr- 
£1,(K)0,  and  a  part  of  his  household  tesy  and  dower  are  expressily  abolished, 
goods.   Snbseqaently ,  being  minded  to  a  jointure  will  bar  the  wife's  share  of  her 
nuke  aome  farther  provision  for  her,  he  husband's  estate;  and  a  similar  provision 
moked  the  uses  of  a  portion  of  his  es-  for  him  will  bar  his  share  of  her  estate. 
tites,  aod  limited  them  to  trustees  to  Anth.  Shep.  21;  Term.  Rev.  St.  289;  • 
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Ind.  Rev.  St8.,  Ducent,  iecs.  86-7.  See  by  which  it  is  settled,  or,  if  the  is  an 

Caaley  v.  Lawson,  5  Jones  Equ.  182.  infant,  by  her  joining  with  her  father  or 

Hr.  Dane  remarks,  that  the  oolony  law  guardian  in  such  conveyance.  Like  pro* 

of  Massachusetts  of  1644  supposed  the  visions  are  made  in  Virginia, 

widow  might  be  barred  of  her  dower  by  (Previous  to  the  marriage  of  A  with  B, 

a  lointure.    4  Dane,  685.  an  indenture  of  three  parts,  sealed  by  the 

In  the  same  Stat<e,  a  jointure  which  parties,  was  made  by  and  between  A,  B 

would  be  good  inequity  has  been  h^d  and  G.    A  covenanted  and  agreed  with 

insufficient  to  bar  dower.  C,  that  in  the  event  of  the  marriage 

By  marriage  settlement,  a  husband  taking  place,  and  his  wife  surviving  htm, 
covenanted  that  the  wife  should  have  an  he  would,  **  by  his  last  will  or  other- 
annuity  from  his  estate  after  his  death,  wise,''  make  a  certain  provision  for  her, 
and,  in  consideration  thereof,  she  cove-  by  the  payment  of  a  gross  sum  to  C. 
nauted  not  to  claim  dower.  The  has-  and  by  payment  or  giving  security  for 
baud  died  insolvent.  Held,  the  covenant  the  payment  to  him  of  a  further  sum 
fbr  an  aaaiiity  could  not  operate  as  a  yearly  during  the  widowhood  of  the  wife, 
jointare;  nor  the  covenant  of  the  wife  for  her  use,  and  to  be  paid  to  her  by  C, 
as  a  release  of  her  dower,  or  a  valid  instead  and  in  satisfaction  of  dower  in 
eeatract;  the  claim  of  dower  at  the  time  the  real,  and  of  any  distributive  share 
of  the  covenant  not  having  accrued,  and  of  the  personal  estate  of  A.  G  cove- 
the  eoDttderation  failing  by  the  husband's  nantcd  and  agreed  with  A  that  he  would 
insolvency.  Hastings  v.  Dickinson,  7  accept  the  trust,  and  receive  and  pay 
Mass.  168.  Nor  could  it  operate  byway  over  the  money,  for  the  use  and  benefit 
^ttUoppBL    16  Mass.  110.  of  B;  and  the  latter  covenanted  and 

So,  where  a  man  and  woman,  before  agreed  with  A  and  G,  that,  in  case  the 
m^krriage,  entered  into  mutual  covenants  marriage  took  place,  and  she  should 
through  a  trustee,  in  the  nature  of  a  survive  A,  and  the  money  above  men- 
jointure;  the  former  covenanting  for  an  tioned  should  be  provided  to  be  paid, 
auRiity,  and  the  latter  agreeing  to  relin-  and  actually  paid,  and  the  annuity  well 
qnish  all  title  to  dower,  and  also  that  and  sufilciently  secured  and  provided  to 
her  covenant  might  be  pleaded  in  bar  to  be  paid,  as  stipulated,  the  same  should 
any  claim  of  dower,  with  a  saving  of  her  be  in  full  satisfaction  of  her  dower  i:i 
right  to  the  annuity :  held,  the  covenanta  the  estate  of  A,  and  should  bar  her  from 
were  aot  extinguished  by  the  marriage,  claiming  the  same,  if  she  should  survive 
as  they  could  not  by  possibility  be  en-  him,  and  also  bar  any  claim  on  her  part 
forced  or  performed  during  the  marriage;  of  any  share  in  his  personal  estate,  ua- 
bat  that  a  failure  to  pay  the  annuity  less  given  her  by  his  will.  The  marriage 
woald  restore  the  wife's  right  to  dower  took  place,  and  A  died,  leaving  a  will,  in 
tn  ftiU,  although  she  might  perhaps  be  which  no  reference  was  made  to  the 
liable  upon  tlM  oovenant  for  the  differ-  indenture,  but  which  contained  a  general 
eiice  of  value  between  the  two.  Gibson  direction  for  the  payment  of  the  testa- 
o.OibsoD,  16  Mass,  106;*  Vance  v^Yance^  tor's  debts  and  the  performance  of  his 
8  Shepl.  804.  obligations.    The  executor  of  A,  within 

la  South  Garolina,  the  Engtish  stat-  the  time  stipulated,  made  the  payments 

ate  of  uses  on  this  subject  has  been  and  gave  the  security  therein  specified  to 

alnsost  in  terms  re-enacted.    In  Ohio,  it  G,  for  the  benefit  of  the  widow,  who 

ifl  said  the  provision  must  be  for  the  lifo  reftised  to  receive  the  same,  but  made  a 

oC  the  wife.    Anth.  Shop.  660;  Walk,  demand  of  dower,  and  brought  her  action 

Intr.  826;2Gon8t.  S.G.  747.   See  Green  therefor.     Held,   by  the   indenture,  a 

V.  Green,  7  For.  19.  pecuniary  provision  was  made  for  the 

In  Massachusetts,  Maine,  Michigan,  benefit  of  the  demandant,  in  lien  of 

Arkansas,  Wisconsin  and  New  York,  a.  dower,  and  assented  to  by  her,  within 

woman's  assent  to  her  jointure,  or  any  the  provisions  of  the  Rev.  Sts.,  ch.  60, 

peenniary  provision  in  lieu  thereof,  must  sees.  8,  9,  by  which  the  demandant  was 

be  expressed;  if  she  be  of  full  a^,  by  barred  of  her  dower.  Vmeente.  Spooner, 

her  biMsoming  a  party  to  the  conveyance  2  Gush.  467*    In  Virginia,  a  jointnre 

— »— —  may  consist  of  either  real  or  personal 

*  This  case  is  said  to  be  not  distin-  property.    Graig  v.  Walthall,  14  Gratt. 

guishaUe  from    Hastings  v.  Dickinson  618.) 

itupra^  a.  8).    But  some  of  the  remarks  In  South  Garolina,  by  an  old  act,  if  a 

of  Wilde.  X.,*  would  seem  to  imply  that  jointure  be  made  afler  marriage,  unless 

such  a  oovenant,  if  performed^  might  bar  by  act  of   Parliament,   the  wife    may 

dowec.  refuse  it  and  demand  dower.  Mass.  Rev. 
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St.  410;  1  N.  Y.  Bey.  St.  741 ;  Anth.  hjf  averment  in  lies  of  dower.    In  Ohio, 

Sbep.  662;  Hieh.  Rev.  St.  264;  Ark.  an  infant  Jointress  may  waive  ber  Joint- 

Kev.  St.  887*8;  Wise.  Rev.  Sts.  884-^;  ure.    (Walk.  Intr.  826.)    In  Tennessee, 

V!r.  Code,  474.  a  post-nuptial  settlement,  made  in  lien 

la  Maine  and  Massaclinsetts  (Mass.  of  maintenance,  dower  and  distribution, 
ReT.  St.  410;  Me.  lb.  892),  if  ajointnre  is  voidable  at  the  election  of  the  wife; 
it  settled  before  marria|^  without  the  yet,  if  she  claims  dower  and  distribution 
vire's  assent,  or  after  marriage  with  her  after  the  death  of  her  husband,  she  must 
snent.  she  is  allowed  six  months  after  renounce  the  benefits  of  the  deed.  Par* 
DOtioa  of  tlie  husband's  death,  to  elect  ham  v.  Parham,  6  Humph.  287. 
betveen  the  Jointure  and  her  dower.  In  In  Missouri,  Michigan,  Wisconsin.  In- 
Virginia,  she  is  allowed  nine  months;  in  diana,  Virginia.  South  Carolina,  Dela- 
Venaont,  sixty  days;  in  New  York,  In-  ware,  Massachusetts,  Maine,  Connecti- 
diana,  Arkansas  aiHl  Michigan,  one  year,  cut  and  Ohio  (1  Brev.  Dig.  268;  Walk.  * 
(So.  hi  Wisconsin,  she  may  elect.  Wise.  Intr.  826;  Misso.  Sts.  229;  1  Yir.  B.  G. 
Ber.  Sts. 886.)  171 ;  4  Kent,  66,  n.;  Dela.  St.  1829, 166; 

In  Kissouri,  if  a  jointure  be  settled  Mass.  Bev.  St.  411;  4  Hen.  &  M.  28; 

upon  an  infant,  or  after  marriage,  the  Maine  Rev.   St.  898;   Connecticut  St. 

wife  may  elect.    1  N.  T.  Rev.  St.  742;  190;  Dela.  Rev.  Sts.  290;  Wise.  lb.  886; 

Xisso.  St.  229;  Mich.  Rev.  St.  266;  Ind.  Yir.  Code,  474;  Ind.  Rev.  Sts.,  Detcent, 

lb.  Descent,  sec.  40.  sec.  42),  eviction  from  a  Jointure,  or  any 

Iq  Missouri  (Misso.  St.  229),  a  Joint-  part  thereof,  restores  the  right  to  dower, 
nre  may  be  created  on  an  agreement  .  wholly  or  j^rotonto.    It  is  remarked,  that 

with  the  husband,  or  a  third  person,  this  provision  is  omitt«d  in  the  Revised 

prior  to  and  in  contemplation  of  mar-  Statutes  of  New  York.    But,  in  the  ab- 

riage,  for  real  or  personal  estate,  to  take  sence  of  any  statutory  provision,  the 

effect  after  the  husband's  death  by  way  English  rule  undoubtedly  prevails.    (See 

of  jointure,  and  expressed  to  be  in  bar  eupra.  sec.  19.) 

of  dower;   or  by  a  conveyance  to  the  In  Missouri,  l^hode  Island,  Virginia, 

haibsnd  and  wife,  or  a  third  person,  and  and  Kentucky  (Misso.  St.  229;  1  Yir.  R. 

their  heirs,  to  the  use  of  them  both  or  C.  171;  1  Ky.  Uev.  L.  676;  R.  I.  Laws, 

of  her  alone,  as  a  Jointure.    So,  in  New  191).  if,  through  any  informality  in  the 

York,  a  jointure  maybe  limited  in  trust,  settlement,  a  jointure  fails  to  bar  dower, 

1 N.  Y.  Rev.  St.  741.  and  the  latter  is  claimed,  the  widow 

Id  Delaware,  dower  will  be  barred  by  loses  her  Jointure, 
aoy  estate  in  or  charge  on  lands,  prior  In  Pennsylvania,  where  a  marriage 
to  and  in  contemplation  of  marriage,  for  contract  was  set  up  in  bar  of  dower  and 
life,  to  take  effect  at  or  before  the  bus-  proved,  and  it  also  appeared  that  the 
band's  death,  in  lieu  of  dower;  provided  contract  had  been  given  up  by  the  trus- 
thewife  be  of  age.  In*  Rhode  Island,  tee  under  it  to  the  husband  to  be  can- 
by  a  jointure  6y  deed  or  wUl,  for  life  or  celled,  and  he  did  destroy  it,  but  no 
m  fee,  in  lieu  of  dower,  to  take  effect  in  evidence  of  its  contents  as  to  the  terms 
poMeasion  on  the  husband's  death,  and  or  amount  of  the  settlement  was  brought, 
forfeitable  only  like  dowef.  If  .made  and  it  appeared  that  the  contract  was 
after  marriage,  or  to  an  infant,  she  may  made  to  quiet  the  children  of  the  hus- 
wahre  it.  Del.  St.  1829, 166;  Del.  Rev.  band,  who  promised,  when  he  had  shown 
SU.  290;  R.  I.  L.  191.  it  to  them,  to  destroy  it;  held,  as  the 

(A  husband,  by  will,  made  certain  pro-  proof  of  the  contents  of  the  contract  was 

visions  for  his  wife,  declaring  them  to  be  not  clear,  and  as  it  had  been  cancelled 

in  "  lien  of  her  dower  or  other  interest  by  the  husband  according  to  his  original 

in  my  estate,"  and,  after  making  the  intention,  though  it  was  kept  some  time 

will,  acquired  other  real  estate.    The  before  it  was  actually  destroyed,   the 

widow  having  elected  to  accept  the  pro-  widow's  dower  was  not  barred ;  that  the 

visions  of  the  will;  held,  she  was  barred  destruction  of  the  contract  was  binding 

of  her  dower  in  the  after-acquired  es-  on  the  husband,  and,  if  ratified  by  the 

tates,  and  that  a  letter  of  the  testator,  wife  by  her  acts  after  his  death,  was 

enclosed  with  bis  will,  was  inadmissible  binding  on  her.    Gangwere,  2  Harris, 

to  show  a  contrary  intent.    Chapin  v.  417. 

HiU.  1  Rhode  Island,  446.)  In  Connecticut  (Dut.  Dig.  68),  the 

Id  Virginia  and  Kentucky  (1  Yir.  Rev.  rules  of  the    English   law  relating  to 

G.  171;  1  Ky.  Rev.  L.  67&-6),the  law  Jointures   have    probably  been  farther 

is  substantially  the  same;  except  that  relaxed  than  in  any  othor  State.    There 

the  jointure  may  be  either  exprestly  or  a  jointure  may  consist  of  personal  estate ; 
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and  any  provision  accepted  before  mar-  perty,  to  support  and  clothe  her.  and 

riage  in  lien  of  dower  will  be  a  good  allow  her  a  part  of  the  avaib  of  her 

equitable  jointure.    By  statute,  a  Joint-  labor.    The  husband  executed  his  part 

ure  made  before  marriage  must  be  ex-  of  the  agreement.    After  his  death,  his 

pressed  as  made  in  lieu  of  dower.  Conn,  executor  delivered   to  the  widow    the 

St.  189.  articles  which  she  had  brought  to  the 

It  was  agreed  between  husband  and  house.   In  consideration  of  the  premiaes, 

wife,  that  his  executors  should  pay  her  the  widow,  by  an  unsealed  instrument. 

$100  in  lieu  of  dower  from  his  estate,  released  the  estate  from  her  claim  of 

which  was  worth    $6,000.     After   his  dower,  but  afterwards  brought  a  suit  at 

death,  the  widow  gave  a  receipt  acknow-  law  to  recoV^r  it.    The  heirs  file- a  bill 

ledging  satisfaction.    Held,  in  chancery,  in  chancery,  for  an  extinguishment  and 

a  good  bar  of  dower.    Sellecko.  Selleck,  release*     Held,  the  contract  was  one 

8  Conn.  79,  n.  highly  beneficial,  and  the  release  founded 

A  man  and  woman,  of  advanced  years,  on  a  valid  consideration;  and  the  bill 

being  about  to  marry  each  other,  entered  was  sustained.    Andrews  v.  Andrews ,  8 

into  a  written  agreement,  by  which  h^  Conn.  79. 
promised  not  to  interfere  with  her  pro- 
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CHAPTER  XIV. 

ESTATE  FOB  YE4BS. 

1.  Estates  less  than  Aneehold— estate  for  22,  29.  Limitation  of. 

years— lease.  28.  Husband  and  wife. 

S.  Definition—'*  term,"  what  is  a.  24,  28.  Liable  for  debts. 

4.  How  created,  and  for  what  time.  25.  Freehold  cannot  arise  from. 

5.  Must  be  certain;  estate  of  executors  26.  Incidents. 

snd  tmstees.  27.  Estoven, 

6.  An  inferior  estate.  80.  Merger. 

7.  Tenant  not  «mei/.  88.  ^rren^er,  actual  or  constmctive; 

8.  When  it  commences— entry — inter-  assignment,  whether  a. 

eMe  femttnt;  liability  of  tenant  as  86.  Assignment  and  under-lease, 

depending  on  possession.  46  a.  Assignment  by  rerersioner. 

19.  In  fiUuro.  49.  Conveyance  of. 

21.  How  terminated.  60.  Forfeiture. 

22.  Is  a  chattel. 

§  1.  Having  treated  of  Freehold  H&tates,  we  proceed  to  con- 
sider Estates  less  titan  Freehold. 

§  2.  Of  these,  the  first  in  order  is  an  estate  for  years.  This, 
next  to  a  fee-simple,  is  the  most  common  estate  known  to  the  law. 
It  is  that  to  which  the  term  lease  is  chiefly,  though  not  exclu- 
siyely,  applied. 

§  3.  An  estate  for  years,  is  a  right  to  or  a  contract  for  the 
possession  of  land,  for  a  certain  specified  time.^  Both  the  time 
and  the  estate  itself  are  called  in  law  a  term.  Hence  the  term 
may  expire  before  the  time — ^as,  for  instance,  by  a  surrender.^ 
Thus,  if  a  conveyance  be  made  to  A  for  three  years,  and,  after 
the  expiration  of  the  said  term^  to  B  for  six,  and  A  surrender  or 
forfeit  his  term  after  one  year;  B's  estate  takes  effect  immedi- 
ately. Otherwise,  if  the  language  bad  been,  ''after  the  expira- 
tion of  the  said  time^  or  the  said  three  years."  {Infra,  ch.  15.) 
So  in  case  of  a  lease  for  years,  if  the  lessee  live  so  long,  remain- 

'  4  Kent,  85;  1  Graiae,  174;  2  Black.    .    •  Go.  Lit.  46  b. 
Gontm,  112.    See  Hitchman  «.  Waltto, 
4  Mm.  fc  IT.  409. 
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der  to  .A  for  the  residue  of  the  term)  A  shall  hold  for  the 
whole  term  after  the  lessee's  death.^ 

§  4.  This  estate  is  never  created,  like  a  life  estate,  by  act  of 
law,  but  always  by  act  of  parties.  The  title  is  applicable,  though 
the  time  limited  be  less  than  a  year.^(a) 

§  5.  Every  estate  for  years  must  have  a  certain  beginning  and 
ending,  to  be  ascertained,  at  its  creation,  either  by  express 
words,  or  by  reference  to  some  certain  collateral  act.^  Accord- 
ing to  the  maxim,  ^^id  cerium  est  quod  eertum  reddi  potest"  a 
lease  for  so  many  years  as  A  shall  name  is  a  good  estate  for 
years;  but  a  lease  for  so  many  years  as  A  shall  live,  or  by  a 
parson  for  so  long  a  time  as  he  shall  continue  in  that  o£Bce,  is 
bad,  as  an  estate  for  years.  In  England,  it  would  be  void  for 
want  of  livery;  but  in  this  country  would  probably  create  a  life 
estate.*(4) 

§  5  a.  A  conveyance  for  twenty-one  years,  if  A  shall  live  so 
long,  creates  a  tenancy  for  years;  because  the  estate,  though  it 
may  end  sooner,  cannot  last  longer,  than  the  time  fixed.  So  a 
devise  to  executors,  for  payment  of  debts  and  till  the  debts  are 
paid,  gives  them  an  estate  for  so  many  years  as  will  be  neces- 
sary to  raise  the  required  sum.     A  devise,  till  such  time  as  a 

*  Wright  V.  Cartwright,  1  Burr.  282.         *  2  Bl.  Com.  116;  Co.  Litt.  46  b.  n.  2; 

*  Lit.  67;  Co.  Litt.  54  b.  Goodriglit  v.  Richardson,  8  T.  R.  468. 

*  1  Cruise,  174. 

(a)  The  meaning  of  the  term  year  de-  The  People,  S  Barb.  312;  Judd  v.  Fulton, 

pends  upon  the  subject  matter,  the  con-  10  lb.  117. 

text,  and  the  intent  of  the  party  using  A  term  for  years  continues  through  the 
it.  Thornton  v.  Boyd,  25  Miss.  698.  A  anniversary  of  the  day  on  which  it  corn- 
year,  in  law.  consists  of  three  hundred  menced.  Ackland  v.  Tulley.  9  Ad.  & 
and  sixty-flre  days,  the  additional  day  £11.  879.  See  Brewer  v.  Harris^  5  Gratt. 
of  leap  year  not  being  reckoned;  and  a  286;  Bartol  v,  Calvert,  21  Alab.  42; 
half  year,  of  one  hundred  and  eighty-  Mitchell  v.  Woodson,  87  Miss.  567;  Marys 
two  days.  A  month,  in  England,  means  o.  Anderson,  2  Grant,  446, 
ordinarily  a  lunar  month,  excbpt  in  mer-  (6)  A  lease,  to  hold  till  a  child,  then 
cantile  contracts,  or  where  the  intention  unborn,  shall  come  of  age,  has  been  held 
is  otherwise.  But  in  this  country,  a  cal-  to  constitute  a  tenancy  at  will,  on  ac- 
endar  month  will  be  usually  intended,  count  of  the  uncertainty  whether  the 
In  New  York  and  New  Hampshire,  ex-  child  will  ever  reach  that  age.  Bishop, 
press  statutes  so  provide.    So  in  Massa-  Sec.,  6  Co.  R.  86. 

chaseits,  in  the  construction  of  statutes.  Where  one  has  a  lease  for  forty  years, 
Co.  Litt.  186  b;  Ind.  Rev.  L.  409;  4  a  grant,  for  so  many  years  as  shall  re- 
Kent,  96  n.  b;  1  N.  T.  Rev.  St.  606.  main  at  his  death,  is  void.  Otherwise, 
Mass.  lb.  60;  N.  H.  lb.  44.  As  to  the  with  a  demise  for  so  many  years,  to  com- 
meaning  of  the  word  day,  see  Pulling  r.  menc»  after  his  death.    The  Rector,  &e. 

1  Co.  158  a. 
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certain  sum  shall  be  raised  from  the  rents  and  profits,. has  the 
same  effect.  Lord  Coke  speaks  of  the  foriner  of  these  estates  as 
an  uncertain  interest;  being  neither  for  ]ife,  for  years,  nor  at 
will.  The  ancertainty  would  niake  it  a  life  estate;  but  this  would 
defeat  the  object,  as  the  party  might  die  before  the  debts  were 
paid.  So  where  there  is  a  devise  to  trustees,  of  all  the  testator's 
lands  in  A;  in  trust  to  permit  the  wife  to  enjoy  them  for  life, 
aflterwards,  out  of  the  rents  and  profits,  to  pay  B  an  annuity  for 
fiye  years,  if  he  live  so  long;  and  the  will  also  gives  legacies,  to 
be  paid  when  the  legatees  come  of  age,  and  constitutes  the  wife 
execatrix:  the  trustees  take  a  chattel  interest  in  the  lands  in 
A,  either  until  the  legacies  are  paid,  or  all  the  legatees  come  of 
age.^  So  a  feoffinent  to  the  use  of  A,  his  executors  and  assigns, 
till  ten  pounds  should  be  levied  out  of  the  profits,  was  held  to 
l)HSd  a  chattel  interest.' 

§  5  b.  Lease  of  land  for  the  purpose  of  being  explored  for 
minerals,  the  rent  payable  quarterly,  and  a  forfeiture  created  by 
non-user  for  a  year,  but  with  a  right  in  the  lessees  to  discon- 

■ 

tinue  their  operations  at  any  time.  Held,  an  estate  from  year 
tc  year,  with  a  right  in  the  lessee  to  six  months'  notice  to  quit.^ 

§  5  c.  A  written  agreement,  on  one  part,^to  lease  premises  at 
ft  rent  payable  quarterly,  to  continue  one  year,  and  on  the  other 
to  pay  the  rent,  and  signed  by  both  parties,  is  a  lease  for  one 
year.^ 

^  6.  Tenancy  for  years  is  an  inferior  title  to  a  life  estate,  how^ 
ever  long  it  may  last;  being  in  its  nature  a  chattel  interest, 
according  to  Lord  Coke,  **  never  without  suspicion  of  fraud,"* 
and  not  real  estate.  This  inferiority  may  be  traced  to  the  original 
nature  of  such  tenancy,  which  grew  out  of  the  mere  possession 
of  land  by  the  villeins^  in  the  early  period  of  the  English  law.(a) 

*  Co.  LUt.  42  a;  Matthew  Manning's  '  Co.  Litt.  42  a,  n.  7. 

case.  8  Bep.  96  a;   Sir  Andrew,  &c.  4  *  Patton  v  Axley,  6  Jones,  440. 

Kep.  81  b;  Carter  v.  Bamadiston.  1  P.  *  Hurlbart  v.  Post,  1  Bosw.  28. 

Wms.  609;  Doe  v.  I^eeds,  2  Mees.  &  *  Co.  Litt.  46  a. 
Wek.  129. 

(a)  In  the  time  of  Littleton,  the  letting  '  forty  years.  Co.  Litt.  46,  b.  By  the 
of  lands  to  a  villein,  for  years,  operated  Constitution  of  New  York,  (1846,)  agri- 
as  an  enfranchisement.  Litt.  205.  By  cultural  leases  are  limited  to  twelve 
the  ancient  law,  a  term  could  not  exceed    years. 
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This  naked  possession  was  gradually  enlarged  into  a  tenancy  at 
will,  yielding  rent  in  kind,  and  at  length  into  a  letting  of  the 
land  for  a  certain  specified  time;  but  never  rose  to  the  dignity 
of  a  freehold.  Before  the  statute  of  Gloucester,  passed  in  the 
reign  of  Edward  I.,  the  law,  regarding  tenants  for  years  as 
rather  bailiffs  or  servants,  than  as  having  any  estate  in  the  land, 
allowed  their  title  to  be  defeated  by  recovery  against  the  land- 
lord  in  a  real  action.  This  act,  and  the  Statute  21  Henry  VULl, 
allow  such  tenant  to  falsify  or  avoid  a  collusive  recovery. ^(a) 
§  7.  Such  being  the  nature  of  his  estate,  a  tenant  for  years  is 
not  said  to  be  seis^  of  the  land^  but  only  possessed  of  the  term. 
The  subject  of  seisin  has  already  been  considered,  (chap.  2.)  (5) 

'  1  Cruise,  172;  Gilb.  Ten.  84;  Wise.  Rev.  Sts.  814. 

(a)  These  provisions  have  been  re-en-  out  stone  in  any  part  of  said  tract,  and 

acted  in  New  Tork  and  North  Carolina,  to  use  and  occupy  said  land  in  any  man- 

and  extended  to  a  tenant  holding  by  an  ner  that  the  lessees  may  choose,  and  for 

execution  title.    1  N.  C.  Rev.  Sts.  261 ;  all  purposes  necessary  and  convenient 

2  N.  T.  Rev.  Sts.  340.  for  carrying  on  the  quarrying  business." 

(6)  Improvements  by  a  tenant  for  years  The  lease  also  provided  that  the  lessees 

cannot  convert  his  tenancy  into  a  ftree-  should  have  the  use  of  a  certain  wharf 

hold  estate .  VanBlarcom  v.  Kip,  2  Dutch,  for  the  purpose  of  hewing  stones  thereon, 

851.    The  tenant,  however,  has  a  pos-  and  of  shipping  them,  and  that  the  rent 

sessory  title  to  the  land.    Thus  the  oc-  should  be  seven  per  cent,  of  the  value  of 

cupant  of  a  house,  damaged  by  blasting,  the  stone  quarried  and  sold.    Held,  the 

may  maintain  an  action  for  the  injury  to  lessees  were  not  restricted  in  the  use  of 

his  possession,  whether  he  is  the  owner  the  demised  premises  to  the  quarrying 

or  merely  a  tenant.    Hardrop  v.  Galla-  '  of  stone.    Also,  that  there  was  no  such 

gher,  2  Smith,  523.    As  in  case  of  throw-  ambiguity  in  the  language  of  the  lease  as 

ing  stones  upon  an  adjoining  lot,  split-  to  render  admissible  evidence  aliunde  of 

ting  out  the  rock  in  such  lot,  and  under-  an  intent  of  the  parties  that  the  use 

mining  his  house;  whether  done  negli-  should  be  so  restricted.    Burr  v.  Spen- 

gently  or    otherwise.      The  tenant,  in  cer,  26  Conn.  159.    In  a  similar  case, 

such  case,  recovers  for  the  injury  to  his  held,  the  lessees  were  not  at  liberty  te 

possession,  not  to  the  freehold.    Gour-  work  the  quarry  or  not,  as  they  pleased, 

dier  v,  Cormack,  2  Smith,  200.  but  were  bound  to  improve  it  in  a  rea- 

Questions  sometimes  arise  from  clauses  sonable  manner  during  the  term  of  the 

in  a  lease,  restrictive  of  the  lessee's  gen-  lease.    Brainerd  v.  Arnold,  27  Coon.  617. 

eral  title,  in  reference  to  the  purpose  of  If  a  lessee  (a  druggist),  knowing  thai 

his  occupation.     See  Croft  v.  Lumley,  1  the  landlord  will  not  let  for  a  bar-room, 

£11.  B.  &£.  1069.                              "  agree  to  sub-let  for  that  purpose,  and 

The  use,  for  the  manufacture  of  caps,  thereupon  obtain  a  renewal  in  his  own 

of  premises  leased  '*  to  be  occupied  for  name,  equity  will  restrain  him  and  hia 

the  same  purposes  they  now  are,"  and  sub-lessee  from  using  the  premises  as  a 

which  were  occupied  at  the  time  of  the  bar-room.    Parkman  v,  Aicardi,  84  Ala. 

lease  for  the  manufacture  of  carpet-bags,  398. 

is  not  sach  an  alteration  in  the  occupa-  A  recital  in  a  lease,  that  the  premisea 

tion  as  will  avoid  the  lease.     Shumway  *'are  now  occupied  and  to  be  occupied 

V.  Collins,  6  Gray,  227.    A  tract  of  land  as  a  lumber  yanl,"  is  a  covenant  running 

was  demised  for  a  term  of  years,  '^  to-  with  the  land,  and  the  erectkm  of  build- 

gether  with  the  quarry  or  quarries  there-  ings  by  an  assignee  of  the  lease  is  a 

on,  and  the  privilege  of  getting  out  stone  breach.   DeForest  v.  Byrne^  1  Hilt.  48. 
in  the  same;  also  the  privilege  of  getting 
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^  8.  At  common  law,  the  mere  delivery  of  a  lease  does  not 
make  the  lessee  a  tenant  for  years,  till  he  enters.  But  he  has 
an  interesse  termini,  which  passes  to  his  executors,  if  he  die 
without  taking  possession,  and  may  be  assigned  over.  So,  when 
one  buys  land  at  a  sheriffs  sale,  upon  which  there  is  a  lease 
from  the  defendant  in  execution  older  than  the  judgment,  and 
at  the  time  of  the  sale  the  lessee  has  not  entered  into  possession, 
the  purchaser  buys,  subject  to  the  lessee's  right  of  entry  and 
user.  Before  entry,  a  lessee  cannot  maintain  trespass.  But, 
more  especially  as  against  b  wrong-doer,  his  possession'  of  a  part 
is  that  of  the  whole.  And,  under  the  statute  of  uses,  an  estate 
for  years  may  be  created  without  entry.^  And  it  is  remarked, 
that  there  are  subtleties  upon  the  subject  of  an  irUerease  termini^ 
that  betray  excessive  refinement,  and  lead  to  useless  abstruse- 
ness;'  and  the  rule  of  American  law  is  stated  to  be,  that  the 
execution  and  delivery  of  the  lease  perfects  the  title  of  the 
lessee  to  all  intents  and  purposes.^(a) 

§  9.  Till  he  takes  possession,  a  lessee  is  liable  upon  the  cove- 
nants only  as  an  executory  contract  And,  to  recover  on  them, 
the  lessor  must  show  performance  on  his  part.^ 

§  10.  Where  a  term  is  created,  to  commence  from  the  time 
when  the  premises  shall  be  *'  finished  and  ready  for  the  occupa- 
tion of  the  lessees;"  in  covenant  for  rent,  the  defendants  may 
prove  that  they  never  were  so  finished,  and  so  the  term  never 
commenced;  and  this,  although  they  occupied  for  a  time,  and, 
upon  taking  possession,  expressed  themselves  satisfied.^ 


b, 


>  Litt.  68,  66,  824.  459;  Go.  Lit.  200  *  4  Kent.  97.  n.  a. 

46  b,6l  b.  270  a;  1  Cruise,  175-6;  •  Walk.  Intr.  278. 

TTilUamsv.  Bosanquet,  1  Brod.  k  B.238;  *  La  Farge  v.  Mansfield,  81  Barb.  845. 

Copelaod  v.  Stephens,  1  B.  &  A.  598;  See  Andriot  v.  Lawrence.  88  Barb.  142. 

Kaine  v.  Alderson.  6  Scott.  691 ;  Field  v,  *  Clarke  v.  Spaulding,  20  N.  H.  818. 
ilowen.  6  Geo.  428;  2  Phil.  £yi.  182; 
Taylor  v.  Perry,  1  Scott,  N.  576. 

(a)  If  a  person   receive  a  lease   by  enable  him  to  maintain  trespass  against 

mftet  and  bounds,  his  possession  is  co-  the  defendant,  however  good  tlie  title  of 

extensive  therewith,  and  is  not  available  the  lessor  may  be.    Wilson  v.  Douglas,  2 

to  i^stablish  the  possession  of  his  land-  Strobh.  97. 

Jord  any  farther.    Massengill  v.  Boylcs,  Littleton  says,  •'  when  the  leasee  en- 

11  Humph.  112.  tereth  by  force  of  the  lease,  then  is  he 

A  lease  cannot  give  the  lessee  such  a  tenant  for  term  of  years,''  and  the  lessor 

eonstrnctive    po(«seii8ion    of  the   whole  may  distrain  or  have  an  action  of  debt 

tract,  of  which  the  defendant  occupied  a  for  rent.   Ub.  sup. 

p^  at  the  time  of  the  demise,  as  will 
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§  11.  If  the  landlord  refuses  to  deliver  possession  to  an  under- 
tenant, and  occupies  himself,  the  contract  is  repudiated,  and  it 
is  a  good  defence  to  an  action  for  the  rent  against  the  lessee.^ 

§  12.  Delivery  of  possession  is  necessary  to  the  obligation  to 
pay  rent,  whether  the  lessor  refuses  or  is  unable  to  give  posses- 
sion. Where  the  premises  are  destroyed  after  execution  of  the 
lease,  but  before  commencement  of  the  term,  and  before  the 
lessee  has  entered,  he  is  not  liable  for  rent.'  And  the  lessee  is 
under  no  obligation  to  accept  a  part,  but  is  justified  in  abandon- 
ing the  land.^  The  distinction  is  made,  however,  that  in' the 
equitable  action  for  use  and  occupation  the  tenant  is  not  answer- 
able, unless  he  has  had  the  beneficial  use  of  the  property.  But 
the  action  of  covenant  for  rent  upon  a  sealed  lease  does  not 
depend  upon  occupation  and  enjoyment^ 

§  13.  In  an  action  by  the  lessee  for  refusing  to  deliver  the 
premises,  the  plaintiff  cannot  offer  evidence  of  a  contract  to 
assign  the  lease,  or  a  proposal  to  purchase  it.^  But  he  may 
show  the  amount  of  money  paid  to  workmen  whom  he  wiis 
obliged  to  discharge  for  this  cause.  So  he  may  recover  expenses 
incurred  in  preparing  to  remove  to  and  occupy  the  premises, 
together  with  the  difference  between  the  real  value  of  the  rent 
and  the  sum  agreed  to  be  paid;  but  not  the  profits  which  he 
might  have  made  in  his  business,  had  he  occupied  the  premises.^ 

§  14.  Where,  at  the  time  of  taking  a  lease,  the  lessee  knew 
that  A  was  in  possession,  and  tried  to  eject  him,  and,  failing  in 
this,  finally  assigned  his  lease  to  A;  held,  the  tenant  was  liable 
for  the  rent  reserved.^ 

§  15.  A  lessee  does  not  show  eviction  by  proving  that  he 
never  could  obtain  possession  in  part;^  but  if  he  enters  upon  the 
rest,  and  pays  in  full  for  two  quarters  without  objection,  it  is  no 
bar  to  a  suit  for  the  third  quarter's  rent  that  he  never  had  full 
possession;  but  the  lessor  may  recover  on  a  quantum  meruit.^ 

§  16.  After  an  agreement  to  lease,  if  the  owner  notifies  the 

'  Garner  r.  Byard,  28  Oeo.  289.  *  Lawrence  v.  Wardwell,  6  Barb.  428. 

"  Wood  V.  Hubbell,  6  Barb.  601.  *  Giles  v,  O'Toole,  4  Barb.  261.    Sea 

*  Hay  o.  Onmberland,  25  Barb.  694.  Noyes  0.  Anderson,  1  Duer,  S42. 

*  Gilhooley  v.  Washington,  4  Comst.  ^'  Bailey  v.  Wells,  8  Wis.  141. 
217.  "  durlbut  V,  Post,  11  Boaw.  28. 
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applicant  for  a  lease,  that  he  cannot  take  possession  until  a  lease 
is  made  and  security  given  for  the  rent;  and  the  applicant  sub- 
sequently  takes  possession,  and  cultivates  a  part  of  the  premises 
at  the  same  time  with  the  owner:  he  cannot  recover  of  the  owner 
m  trespass,  although  the  owner  haiTested  and  retained  the  entire 
crops;  such  notice  being  sufficient  to  prevent  any  dispossession 
of  the  lessor.^ 

§  17.  Where  a  lessor  made  a  fraudulent  representation  to  his 
leasee  as  to  the  territorial  extent  of  his  right,  and  the  lease  was 
made  for  a  term  commencing  infuturOf  and  the  lessee  took  po8» 
session  at  the  commencement  of  the  term,  and  after  having  dis- 
covered the  fraud:  held,  the  lease  passed  a  present  interest  in 
the  term  to  the  lessee;  and,  by  taking  possession,  he  waived 
only  his  right  to  rescind  the  contract,  but  not  his  right  to  recover 
the  damages  occasioned  by  the  fraud.' 

§  18.  It  seems,  if  a  lessee  enter  upon  the  land  before  the  time 
agreed  on,  his  entry  is  a  disseisin,  not  a  possession  under  the 
lease;  and,  although  he  remain  in  possession  after  the  time,  he 
is  still  a  disseissor  as  before,  by  relation.^  But  if  a  lease  is 
limited  from  a  time  past,  and  the  lessee  was  in  possession  before 
that  time,  this  shall  be  intended  to  have  been  by  permission, 
and  not  a  disseisin.^ 

§  19.  An  estate  for  years  may  be  created  to  commence  in 
futtaro,  and  the  lessee  acquires  an  immediate  interest;  because 
such  oonveyanoe  does  not,  like  a  conveyance  of  the  freehold  in 
futuro,  place  the  latter  in  abeyance^  which  is  contrary  to  the 
policy  of  the  law.* 

§  20.  Where  a  lease  is  to  commence  infuturo^  if,  before  entry 
of  the  lessee,  a  stranger  enter  by  wrong,  the  former  may  »till 
make  a  valid  assignment  of  his  term;  because,  before  entry,  the 
estate,  not  being  vested,  cannot  be  divested  or  turned  to  a  mere 
right  by  any  wrongful  act;  but,  when  the  lawful  time  of  entry 
arrives,  the  lessee,  or  his  assignee,  enters  by  a  title  paramount 
to  all  intermediate  claims.^    So  if,  after  commencement  of  the 

*  CrottB  V.  Collins,  18  111.867.  ^  See  ch.  2.    Allaire  v.  Whitney,  1 
'  Whitney  v.  Allaire,  1  CovMt.  806.  HiU,  4S4;  Field  r.  Howell,  6  Geo.  428; 

*  Henningi  r.  Brabason,  1  Lev.  46.  Ind.  Rer.  Sts.  282. 

*  Waller  v.  Campian,  Gro.  Ells. -906  *  1  Cruise,  176. 

16 
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term,  the  lessor  eontinue  iu  possession,  the  lessee  may  still  make 
a  valid  assigumeiit.^  But  where  a  lessee  infvlurOj  having  entered, 
is  turned  out  of  possession,  he  can  no  longer  make  a  valid  assign- 
ment, having  merely  a  right  of  entry  left  him,  which  is  not 
assignable.^(a) 

§  21.  A  freehold  estate,  iu  the  language  of  Lord  Coke,  cannot 
begin  nor  end  withovt  ceremony.  Hence  such  estate  can  in  gene- 
ral be  termihated,  before  its  natural  expiration,  only  by  some 
similar  act  to  that  with  which  it  commenced,  such  as  entry. 
But  a  lease  for  years  may  begin,  and  so  may  end,  without  cere- 
mony. Hence  it  may  be  made  to  cease  by  a  proviso  in  the 
instrunient  itself.  Thus  a  trust  terms  will  cease,  upon  fulfilment 
of  the  trusts  for  which  it  was  created,  if  the  instrument  creating 
it  so  provide.^ 

§  22.  An  estate  for  years  is  denominated  a  chattel  real.  Being 
an  interest  in  land,  it  has  the  quality  of  immobility^  which  con- 
stitutes it  real;  but,  having  no  indetejfninate  duration,  it  is  not 
ranked  with  inheritances  and  other  freeholds,  but  is  a  mere 
chattel;  though  for  999  years,  and  in  consideration  of  a  sum  in 
gross,*  Hence  an  estate  for  years,  upon  the  owner's  death, 
passes  with  personal  property  to  the  executor,  &c.,  and  not  with 
the  real  estate  to  the  heir.^(6)    And  the  tegal  succession  to  a 

'  Wheeler  V.  Thorogood,  Gro.  Eliz.  127;  *  Osborne  v.  Humphrey,  7  Conn.  836. 

1  Leon.  lis.  Ace.  Spanger  r.  Stanler,  1  Md.  Gh.  81. 

'  Bru^rton  v.  Rainsford.  Gro.  Eliz.  15;  *  1  Cruise,  177;  Wiscon.  Rev.  Sit.  cb. 

Saffyn'a  case,  5  Rep.  124a.  66,  66;  Ellison,  2  Y.  &  Coll.  528;  Ack- 

*  Go.  Lit.  214  b;  Ark.  Rev.  Sts.  268.  land  v.  Pring,  8  Man.  &  G.987;  Dilling- 

See  NicoU  v.  Walworth,  4  Denio,  885.  ham  v.  Jenkins.  7  S.  &  H.  479. 

(a)  A  leases  tx>  B,  for  two  years  from  held  void.    Bat  in  Kew  Hampshire  a 

a  fnture  day,  a  house,  stated  in  the  lease  different  rule  has  been  settled.    Chapman 

to  be  then  in  possession  of  G.    G  holds  r.  Gray,  16  Mass.  489;  Adams  v.  French, 

over  wrongfully  after  the  day  fixed.    B  2  N.  H.  887. 

canno(  sue  A,  as  on  an  implied  promise        In  Massachusetts  it  is  now  provided, 

to  deliver  possession.    Cozens  v.  Steven-  that  a  term  originally  created  for  a  hun- 

son,  5  S.  &  R.  42.    If  a  lessee  assign  his  dred  years  or  more,  and  of  which  fifty 

lease  before  the  time  uf  taking  possession  remain  unexpired,  shall  have  all  the  in- 

arrives,  a  judgment  docketed  against  him  cidents  of  a  fee-simple.    So,  in  Vermont, 

before  he   became  lessee  is  not  a  lien  the  owners  of  long  terms  are  invested 

upon  the  land,  as  he  never  had  posses-  with  some  of  the  privileges  of  freehold- 

sion     Crane  v.  O'Connor,  4  £dw.  Ch.  ers.    And,  in  Ohio,  lands  held  by  perma- 

409.  nent  leases  are  treated  as  real  estate, 

(6)  Upon  this  principle,  the  levy  of  an  in  regard  to  Judgments  and  executions, 

execution  upon  a  term,  in  the  form  of  a  and  descent.   But  a  term  for  ninety-nine 

levy  on  real  estate,  in  Massachusetts  is  years  is  to  be  sold  on  execution,  as  a 
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term  caDnot  be  controlled  by  any  limitation  in  the  conyeyance. 
Hence,  if  a  lease  be  made  to  a  minister,  or  other  sole  corpora- 
tion, and  his  successors,  the  estate  will  still  pass,  upon  his  death, 
to  his  executor  or  administrator,  who  shall  hold  it,  not  in  autre 
droilj  but  in  his  own  right.  The  reason  of  the  above  i*ule  is,  that 
a  chattel. can  never  be  in  abeyance.  Therefore  such  estate  may 
pass  to  the  successor  of  a  sole,  who  is  merely  the  head  of  an 
aggregate  corporation.^ 

§  23.  In  reference  to  the  title  to  an  estate  for  years  as  affected 
by  marriage;  where  a  woman,  owning  a  chattel  real,  marries,  it 
does  not,  like  personal  chattels,  vest  in  the  husband  absolutely, 
but  sub  modo.  He  has  the  power  to  dispose  of  it;  bat,  if  he 
does  not,  either  legally  or  equitably,  it  reverts  on  his  death  to 
her.^  Where  the  husband,  holding  a  term  in  right  of  the  wife, 
leases  the  land  for  a  shorter  period  and  dies,  the  wife  has  the 
reversion,  but  the  rent  goes  to  his  executors.(a)  If  the  husband 
grant  the  whole  term  on  condition,  and  the  executors  re-enter 
for  a  breach,  they  hold  absolutely.^  .  If  the  husband  and  wife 
are  ejected  from  the  laud,  and  the  former  recovers  it  in  a  suit 
brought  by  himself  alone,  this  vests  the  term  absolutely  in  him.^ 
In  England,  by  the  statute  of  frauds,  if  a  wife  die  before  her 
husband,  he  is  entitled  to  administer  upon  her  estate,  and  takes 
her  chattels  real  to  his  own  use.  They  vest  absolutely  in  him, 
and  upon  his  death  pass  to  his  administrator.^  A  similar  rule 
generally  prevails  in  the  United  States. 

§  24.  The  purchaser  of  a  term  from  an  executor  is  in  no  case 
bound  to  see  to  the  application  of  the  purchase-money. 
Because,  being  personal  estate,  such  term  is  primarily  liable 
for  debts.^    See  chap.  25. 

'Co.  Litt.   9  a,  go  a;    1  Co.  Litt.  '  Go.  Lit.  46  b. 

(ThoiDM'  ed.)  224,  n.  k;   2  BL  Com.  *  lb. 

431.    See    Daniels   v.    Richardson,    22  *  Co.  Lit.  861  a,  n.  1;  Harg.  L.  Tracts, 

Pick.  566.  476;  Squibb  v.  Wynne,  1  P.  Wms.  878; 

*  Steedv.  Cragh.  9Mod.  48;  Co.  Lit.  Cart  v.  Reeve,  lb.  882;  Whitaker  o. 

46b;  Ellison.  2  T.'&  Coll.  628;  Wynne  Whitaker,  6  John.  112. 

t.  Wynne.  4  Maun.  &  G.  258.  •  Ewer  v.  Corbet,  2  P.  Wms.  148. 

diattei.  Mass.  Rev.  St.  411;  2  Chase's  (a)  Demise  to  A,  and  B,  his  wife,  for 
St.ofOhio,  1185;  Bisbeev.^all,  aOhio,  twenty-one  years.  A  leases  to  C,  for 
405;  Ohio  Sta.  1858;  1  Term.  L.  199.        nine  years.    Held,  for  an  injury  to  hia 
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§  25.  A  freehold  cannot  be  derived  out  of  a  term.  Thus  a 
rent-charge  for  life,  proceeding  from  an  estate  for  years,  is  itself 
a  chattel.^(a) 

§  26.  The  incidents  of  an  estate  for  years  are  in  some  respects 
the  same  with,  tod  in  other  respects  different  from,  those  of  a 
life-estate. 

§  27.  Tenant  for  years  is  entitled  to  eatovera.     (See  ch.  4.) 

§  28.  An  estate  for  years,  with  other  chattels,  is  primarily 
subject  to  the  payment  of  debts,  in  the  hands  of  an  executor 
or  administrator.  So,  also,  it  is  liable  to  be  attached  and  sold 
on  execution.  But  a  judgment  is  no  lien  upon  it.  This  point 
will  be  further  considered  hereafter.*(i) 

§  29.  By  the  old  law,  the  gift  of  a  term,  like  that  of  any 
other  chattel,  for  a  day  or  an  hour,  passed  the  entire  interest. 
But  this  rule  has  been  changed,  and  a  term  for  years  may  now 
be  limited  for  any  number  of  lives  in  being.^  But  a  term  for 
years  is  not  entailable.  The  disposition  of  such  term  to  one  and 
the  heirs  of  his  body  passes  the  entire  interest;  so  that  the  estate 
continues,  though  the  grantee  die  without  issue.^ 

§  30.  In  general,  where  a  tenant,  for  years  becomes  seised  of 
the  freehold,(c)  the  term  rneiyes  in  the  freehold  and  becomes 

*  1  Cruise,  179.  •  Dyer,  74,  pi.  18  (7  b,  n.  a.). 

■  1  Craise,  188;  Vredenbcrgh  v.  Mor-  *    *  Dyer,  7  a,  pi.  8,  and  n.  a;  1  Gmise, 

ris.  1  John.  Gas.  223;  Shelton  v.  Cod-  184;  Havter  o.  Rod,   1   P.  Wma.  860; 

man,  8  Cush.  818.    See  Mass.  Sts.  1847,  Kincb  v.'Ward,  2  Sim.  &  St.  409. 
4i0-l. 

m 

reTersiou,  A  might  maintain  an  action,  in  respect  to  personal  property,  with  a 

alleging  the  estate  to  be  his.    Wallis  v.  notice  of  only  six  days,  is  void.    Breeae 

Harrison,  5  Mees.  &  W.  142.  v,  Bange,  2  E.  D.  Smith,  494. 

(a)  In  England,  an  exception  to  this        In  Louisiana,  a  judicial  sale  of  a  leaae 

rule  is  the  case  of  tithef^  which  may  be  binds  the  purchaser  to  pay  the  price  of 

freehold,  though  the  estates  on  which  adjudication  to  the  vendor,  and  also  the 

they  are  charged  are  not.    8  Bl.  Com.  rent  accruing  after  the  sale  to  theleasor, 

104,  n.  according  to  the  terms  of  the    lease. 

(6)  See    Judgment,   Execution.     The  D'Aquin  o.  Armant,  14  La.  An.  217. 
^ale  of  leasehold  property  by  a  sheriff         (c)  So,  where  the  tenant  mortgages 

need  not  be  on  the   premises,  and  his  the  term  to   the   landlord.    Cottee  v. 

return  is  sufficient  evidence  of  the  sale.  Richardson,  8  Eng.  L.  8c  £qu.  498.    An 

No  deed  is  necessary  to  pass  a  title,  assignment,  by  the  lessee  to  the  lessor. 

Sowers  v.  Vie,  2  Harris.  99.  as  collateral  security  for  notes  to  mature 

In  New  York,  an  execution  sale  of  an  during  the  term,  and  any  demands  the 

interest  in  a  lease,  fur  a  term  of  which  lessor  may  afterwards  have  against  the 

more  than  five  years  remain  unexpired,  lessee,  is  a  mortgage,  and  not  a  surreu- 

and  fixtures  forming  a  part  of  a  freehold  der  of  the 'lease,  or  merger  of  the  term, 

estate,  in  the  same  manner  as  is  provided  Breese  v.  Bange.  2  £.  D.  Smith,  474. 
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extinct  So  one  term  merges  in  another  immediately  expectant 
thereon.  The  same  person  cannot  fill  the  characters  of  tenant 
and  immediate  reversioner  in  one  estate.  ^^Nemo  potest  esse  et 
domnus  et  tenens"^  Thus  if  A  leases  to  B,  and,  before  the  rent 
becomes  due,  conveys  the  reversion  to  C,  and  C  conveys  it  to 
B;  the  rent  is  hereby  extinguished.^  But  there  is  no  merger, 
where  the  two  estates  are  successive,  not  concurrent;  as  where 
a  lease  is  granted  to  tenant  *^p(ntr  autre  vie^^  to  commence  at 
the  termination  of  his  estate.  Nor  where  there  is  any  inter- 
vening estate,  either  vested  or  contingent,(a)  or  the  estate  in 
reyersion  or  remainder  is  smaller  than  the  preceding  estate. 
Thus,  if  a  lease  be  made  to  a  man  for  life,  remainder  to  him  for 
years,  he  holds  both  estates,  and  may  grant  either  of  them  dis* 
tiDctly;  for  a  greater  estate  may  uphold  a  lesser,  though  not  the 
coQTerse.^  So  where  a  lessee  conveys  his  whole  interest  to  the 
reyersioner,  reserving  a  rent,  no  reversion  being  left  in  the 
former;  the  rent  is  not  incident  to  a  reversion,  as  in  ordinary 
cases,  and  there  is  no  merger.  As  where  a  teiiant  for  life  leased 
for  her  own  life  to  the  reversioner.^  But  where  a  tenant  for 
years  demised  to  the  remainder  man,  to  have  and  to  hold  during 
the  term,  reserving  to  the  lessor  the  right  to  erect  buildings  on 
the  premises,  without  molestation,  the  lessee  yielding  and  pay- 
ing a  yearly  rent,  and  engaging  to  keep  the  fences  in  repair,  and 
to  pay  all  taxes,  **it  being  understood,  that  in  case  the  lessor 
should  use  any  part  of  the  land  for  buildings  and  their  appen- 
dages, a  proportionate  amount  shall  be  deducted  from  the  rent 

'  Dyer,  112,  pi.  49;  4  Kent,  98.     See        '  York  r.  Jones.  2  N.  H.  454.     - 
Shirp  9.  Carlfle,  5  Daua,  489;  Doe  v.        *  Doe  o.  Walker,  5  Barn.  &  CreBs.  Ill ; 
Uwea,  7  Ad.  &  £U.  105;  Webster  v.     See  Stront  o.  Notama,  &c.  9  Cal.  78; 
Gilman,  1  Storf.  499;  Tayloe  v.  Gould, '  Smileyv.Yan  Winkle,  6  lb.  605;  8  Pres. 
10  Barb.  888;  Ckittee  v.  Richardson,  8    on  Gonv.  166. 
Eng.  L.  &  Eqn.  498.  *  H'Murphy  o.  Minot,  4  N.  H.  251. 

InYirgnia  ft  is  provided,  (Sti.  1849,  ch.        A  bought  a  lot  of  land,  subject  to  a 

260,  see.  1,)  that  a  reyersion  expectant  ground-rent,  and  purchased  in  the  rent, 

npoa  a  lease  shall  merge  in  any  other  His  title  subsequently  failed.    Held,  the 

estate;  but  not  to  affect  the  reversioner's  rent  was  not  extinguished,  although  the 

daim  for  rent.  pari  ies  had  so  intended,  but  was  payable 

(a)  A  conveyance  in  fee  by  lessor  to  to  A  after  his  title  failed.    Wilson  «• 

lessee  does  .not   merge    the.  le&se,   as  Gibbs,  28  Penn.  151. 
against  a  prior  attachment.    BuflTum  r. 
Ileane,  4  Gray,  885. 
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which  the  lessee  is  to  pay;"  held,  the  term  merged  in  the  remain- 
der, and  that  the  lessee  could  not  maintain  an  action  of  waste 
against  the  lessor.^ 

§  31.  Where  one  is  possessed  of  a  term  in  his  own  right,  and 
seised  of  the  freehold  in  autre  droit,  or  the  converse,  it  seems 
the  doctrine  of  merger  does  not  apply;  more  especially  where 
one  of  the  estates  falls  to  him  by  act  of  law.  Thus,  if  a  man 
haying  a  term  marries  a  woman  who  afterwards  becomes  seised 
of  the  freehold  by  descent;  or  if  one  having  the  freehold  is 
made  executor  of  a  tenant  for  years  in  the  same  land; — the  term 
does  not  merge.  Lord  Coke,  however,  says,  that,  where  a  man 
having  a  term  for  years  takes  the  feme  lessor  to  wife,  the  term 
is  extinct  And,  in  the  case  of  Piatt  v.  Sleap,  this  doctrine  was 
sustained  by  a  dissenting  judge,  who  said  to  the  counsel  at  the 
bar  that  as  clear  as  it  was  that  they  were  at  the  bar,  so  clear  it 
was  that  the  term  was  extinct.^  And  it  is  said  that,  where  a 
*  wife  has  the  inheritance,  and  the  husband  a  term  in  the  same 
land,  if  issue  be  bom  to  them  by  which  the  husband  becomes 
tenant  by  the  curtesy,  the  term  merges.^  So,  also,  that  a  term 
held  by  one  as  executor  will  merge  in  the  freehold  held  by  him 
in  his  own  right,  as  far  as  he  is  concerned,  and  as  between  his 
heir  and  executor,  though  not  in  relation  to  creditors  of  the 
estate,  who  would  be  thereby  deprived  of  their  debts.* 

§  32.  A  distinction  is  made,  between  the  case  of  a  term  held 
by  the  husband,  and  a  freehold  by  the  wife;  and  that  of  a  free- 
hold in  him,  and  a  term  in  her.  There  shall  be  a  merger  in  the 
former  case,  but  none  in  the  latter;  upon  the  ground  that  mar- 
riage, being  the  free  act  of  the  husband,  may  fairly  be  allowed 
to  prejudice  his  rights,  but  not  those  of  his  wife,  on  whose  part 
the  marriage  is  regarded  as  the  act  of  law.^(a) 

'  Pynchon  r.  Stearns,  11  Met.  804.  533.   See  Gibson  v.  Grehore,  8  Pick.  482. 

»  See  Doe  v.  Pett,  11  Ad.  &  Ell.  842;  •  1  Graise.  186;  Bac.  Abr.  Lease,  B.; 

Gro.  Jac.  275.  Gage  v.  Acton,  1  Salk.  826.    But  see 

■  Sng.  on  Ven.  588;  .Piatt  v.  Sleep,  1  Godb.  2;  4  Kent.  lOl;  3  Pres.onConvev. 

Bulstr.  118.  278.  285,  294;  Donisthorpe  v.  Porter/2 

*  lRolIeAbr.984,pl.9;lGrui8c,186;  Eden  Rep.  162.  See  also  Huston  v.  Wick - 

Gage  V.  Acton,  1  Ld.  Ray.  520;   Sng.  ersham,  8  Watts,  519. 

(a)  Where  a  husband,  in  right  of  his    value,  under  a  partition,  in  the  Orphan's 
wife,  accepted   land   at  the  appraised    Gourt,  of  the  estate  of  her  ancestor,  and 
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§  33.  Analogous  to  merger  is  a  surrender.  The  former  never 
takcM  place,  unless  there  is  a  legal  power  to  make  the  latter. 
Surrender'  is  the  yielding  up  of  au  estate  for  life  or  years,  to 
him  that  hath  the  next  immediate  estate  in  reversion  or  remain- 
der. Hence  it  appears,  that,  while  merger  is  the  act  of  law^ 
surrender  is  the  act  of  a  party.  The  former,  indeed,  as  well  as 
the  latter,  is  often  the  resvlt  of  a  party's  own  act;  as  where  he 
voluntarily  purchases  the  reversion  or  remainder; — but  the  result 
or  final  operation  itself,  of  drowning  one  estate  in  the  other,  is 
an  act  of  law;  while  a  surrender  has  this  VQry  extinguishment, 
in  the  mind  of  the  party  making  it,  for  its  sole  object. ^(a)  It  is 
said,  that  a  re/tn^uiV<9nen^  by  the  tenant  to  the  reversioner  or 
remainder-man  constitutes  a  surrender;  while  a  grant  of  it  pro- 
duces a  merger.  It  is  presumed,  however,  that  no  such  subtle 
and  artificial  distinction  would  be  now  recognized.  Thus,  if  a 
lessee  conveys  his  interest  to  the  landlord,  by  an  instrument  in 
the  form  of  the  lease,  this  is  a  surrender,  and  merges  the 
term.'(6) 

*  See  Fftrson  v.  Goodale,  8  Allen.  202;    Doe  v.  Forwood,  8  Ad.  &  EU.  N.  627; 
Elliott  V.  Aiken,  45  N.  H.  80.  Shephard  v.  Spanlding,  4  Met.  416. 

*  1  Prest.  28,  26,  158;  Co.  Lit.  888  a; 

entered  into  recognizanceB  to  pay  the  Edwards,  1  Barb.  271 ;  Lewis  v.  Starke, 

Tidaation  to  the  other  heirs;  held,  he  lOS.  &M.  120. 

acquired  a  life  estate  in  his  wife's  share  The  foregoing  view  of  the  doctrines 

of  the  land,  and  a  fee-simple  in  his  own  relating   to    merg&r  fully  justifies    the 

right  in  the  residue.   Snevily  v.  Wagner,  remark  of  a  distinguished  writer  upon 

8  Barr,  396.  the  subject,  Mr.  Pi-eston,  that  the  learn- 

Merger  is  not  favored  in  equity,  and  ing  in  relation  to  it  is  involved  in  much 

will  not  be   allowed    but   for    special  intricacy  and  confusion,  and  there  is  dif- 

reaaons.  At  law,  the  intention  of  a  parly  ficulty  in  drawing  solid  conclusions  from 

is  not  regavded ;  but  in  equity,  if  there  cases  that  are  at  variance  or  totally 

if  any  beneficial  interest  to  be  protected,  '  irreconoilable  with  each  other.    4  Kent, 

sach  as  that  of  creditors,  infants,  Icga-  102. 

tees,  husbands,  or  wives,  or  any  right  or  (a)  A  lease  provided,  that  the  lessee 

intention  to  the  contrary;  the  union  of  should  surrender  the  premises  at  the 

tbe  legal  and  equitable  interests — as,  for  lessor's  request,  upon  failure  to  pay  the 

instance,  those  of  trustee  and  cettui  que  rent  within  a  certain  time.    Held,  a  pro- 

/rw/— in  one  person,  will  not  effect  a  vision  for  the  lessor's  benefit,  and  that  it 

meifer.    The  same  rule  applies,  where  did  not  authorize  the  lessee  to  surrender 

the  party  in  whom  the  two  estates  unite  for  the  purpose  of  giving  up  the  lease. 

isander  some  personal  incapacity,  such  Proctor  v.  Keith,  12  B.  Mon.  252. 

as  infancy  or  insanity,  to  make  an  elec-  (6)  But  if  A  and  B  lease  to  G,  and  G 

tion.    Pres.  on  Convey.  48-49^;  Gardner  afterwards  conveys  to  A,  this  is  no  sur- 

r.  Astor.  8  John.  Cha.  63;  Starr  v.  Ellis,  render.     Sperry  v,  Sperry.  8  N.  H.  477. 

6,993;  Freeman  v.  Paul,  8  Greenl.  260;  Where  there  is  an  outstanding  lease  for 

Gibson  r.  Grebore,  3  Pick.  475;  James  v.  years,  and  the  reversioner  makes  a  second 

Mnson,  6  John.   Cha.  417;  James  v.  lease  to  a  third  person,  to  commence  im- 

Korey,  2  Cow    246;  Mechanics',  &c.  v,  mediately;  it  is  a  vested  estate,  and  will 
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.    ^  83  a.  As  the  interest  of  an  under-lessee  would  not  merge  in 

.the  reversion  of  the  lessor,  if  acquired  by  the  former;  so  he 
cannot  surrender  to  the  lessor,  but  only  to  his  immediate  land- 
lord, or  his  assignee.^ 

§  34.  But,  though  a  surrender  is  characterized  as  the  act  of  a 

jpaHy^  yet  it  may  be  implied^  in  law.  Before  the  statute  of 
frauds,  the  cancellation  of  a  lease  operated  as  such;  but,  since 

*  2  Prest.  Abstr.  7. 

entitle  the  second  lessee  to  take  the  r«nt8  a  disclaimer.    Doe  v.  Stagg,   5  Biog. 

reserved  by  the  former  \ease,  although  N.  564. 

his  right  of  possesdion  will  not  commeooe  But  where  the  tenant,  nnder  a  parol 

until  the  expiration  of  the  first  term;  demise,  during  the  term  agreed  to  gire 

and,,  afler  the  making  of  the  second  up  possession  for  one  month,  and  then 

lease,  if  the  first  lessee  becomes  owner  resume  it,  and  accordingly  quit,  but  the 

of  the  reversion,  his  lease  will  not  merge  landlord  would  not  re-s^mlt  him;  held, 

In  the  greater  estate;  but  if  the  term  of  the  transaction  was  neither  a  surrender 

the  second  lease,  instead  of  commencing  nor  an  eviction,  and  constituted  no  bar 

immediately,  be  to  commence  at   the  to  a  suit  for  rent.    Dunn  «.  DeNuovo,  8 

determination  of  the  former  term,  then,  Mann.  &  G.  105. 

on  the  first  lessee's  acquiring  the  rever-  An  agreement  between  a  landlord  and 

•ion.  his  term  will  merge.  i,xA  the  term  tenant,  that  after  the  title  was  settled 

of  the  second  lease  commence  at  the  the  tenant  might  buy,  but  that  the  land- 

same  time.    Logan  v.  Green,  4  Ired.  lord  should  prosecute  his  suit  to  settle 

Equ.  870.  the  title,  does  not  destroy  their  relation. 

Where  rooms  are  hired  for  six  months  Smith  9.  Brannan,  13  Cal.  107. 

and  vacated  before  that  time,  the  owner  In  an  action  for  the  consideration  agreed 

may  recover  the  whole  rent,  unless  it  to  be  paid  by  the  owner  to  the  tenant  for 

appears  that  the  rooms  might  have  been  surrendering,  the  owner  may  prove,  that 

let  meanwhile,  the  burden  of  showing  the  tenant « in  leaving,  removed  essential 

which  is  on  the  defendant.    Greene  o.  parts  of  the  building.    Downing  v.  De 

Wi«COoer,  2  HUt.  297.  Klyn,  1  £.  D.  Smith,  568. 

4^n  entry  by  the  landlord,  before  the  It  has  been  intimated,  that  the  quit- 
expiration  of  a  term,  upon  premises  de-  ting  possession  of  premises  leased,  and 
mised.,  is  unlawful,  although  the  tenant  delivering  up  the  key,  may  amount  to  a 
bave  removed  from  the  premises,  unless  surrender,  where  these  acts  are  conform- 
suoh  right  is  reserved.  But  without  evi-  *  able  to  a  well -known*  local  usage.  So, 
denoe  of  actual  damage  the  tenant  is  although  a  parol  license  to  a  tenant  to 
entitled  to  nominal  damages  only.  Shan-  quit  does  not  discharge  him,  acceptance 
Qon  9-  Burr,  1  Uilt.  39.  of  a  new  tenant  is  a  surrender,  and  does 

If  the  lessor  take  possession,  this  is  discharge  him.    But  where  a  tenant  for 

lield  an  implied  surrender.    10  Gill  &  years  quit  in  the  middle  of  a  year,  and 

J.  116.    Or  allow  the  tenant  to  leave  sent  the  key  to  the  landlord,  who  gave 

property  on  the  premises,  after  having  notice  that  he  should  claim  rent,  took 

notice  of  his  quittmg.    Stanley  v.  Koch-  possession,  and  offered  to  let  the  honse; 

ler,   1   Hilt.   351.    Or    make    any  new  held,  the  tenant  was  liable  to  an  action 

a^ement  with  the  tenant,  more  espe-  for  use  and  occupation,  from  the  time  of 

cially  if  sanctioned  by  a  decree  in  chan-  leaving   till    the    premises  were    again 

eery.    Scott  v.  Hawsman,  2  M'L.  180.  leased.  Randall  r.  Rich,  11  Mass.  496. 

As  in  case  of  a  parol  agreement  that  the  And  if  a  tenant  quits  during  the  term, 

laud  be  given  up,  and  no  subsequent  and  the  landlord  accepts  the  key,  stating 

claim  made  for  rent.    Gore  v,  Wright,  that  he  receives  the  key,  but  not  the 

8  Ad.  k  Ell.  18.    And  the  words  '*  re-  premises,  it  will  not  be  held  an  accept - 

nounce  and  disclaim,  and  also  surrcn-  ance  of  the    surrender.    Townsend   v 

der  and  yield  up,  all  right,  &c.,  use,  Albers.  3  £.  D.  Smith,  560.    See  Lord, 

trust,  terms,  &c.,  of  years,  &c.,  and  pos-  &<:.  v.  Lumlcy,  5  H.  &  N.  87. 

session,  &c.,"  constitute  a  survender,  not  A  leased  to  B,  one  of  the  firm  of  G 
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the  statute,  it  is  otherwise.  But  the  doctriBe  seems  now  well 
establisbedi  though  once  doubted,  that  the  acceptance  of  a  new 
lease,  even  by  parol,  or  of  any  estate  inconsistent  with  the  old 
one,  is  a  surrender  in  law,  although  the  new  lease  be  voidable, 
if  not  absolutely  void.  So  an  assent  that  the  lessee  shall  cease 
to  be  liable,  and  the  acceptance  of  a  substituted  tenant,  discharges 
the  les8ee.(a)  So  an  abandonment  by  the  tenant  is  a  surrender, 
and  authorizes  the  landlord  to  re-enter.^ 

§  35.  Some  of  the  cases  cited,  in  reference  to  implied  surren* 
der,  inyolve  the  effect  of  an  aasignment,  of  the  lease,  when 
aoeompanied  or  followed  by  some  act  of  recognition  on  the  part 
of  the  lessor.    A  mere  assignment,  however,  with  the  lessor's 

• 

*  Bmdy  v.  Peipcr,  1  Hilt.  61;  Good-  Smith  «.  Miner,  2  Barb.  180;  Yir.  Code, 

man  9.  Jones,  26  Conn.  264;  Bailey  v.  ch.  116,  sec.  18;  Greider,  &c.,  6  Barr, 

Wells,  8  Wis.  141 ;  Magennis  v.  McCul-  422;  Roe  9.  York,  6  £.  86;  McKinney  v, 

logh,  cab.  Cas.  286;  Whitney  v.  Meyers,  Reader,  7  Watts,  128;  Hesseltine  v.  Sea- 

1  Daer.  266;   Liyingston  v.  Potts,  16  rey.  4    Shepl.    212.     See   rrestais  v. 

John.  28;  Jackson  v.  Gardner,  8,  894;  McCall,  7  Gratt.  126. 

s&d  B,  a  store  for  B's  sole  use,  as  a  Jew-  mises,  resumed  possession  for  the  purpose 

eiry  sad  fancy  goods  store,  in  expecta-  of  re-letting,  posted  the  usual   notice 

tion  that  C  and  B  would  dissolve.    The  *'  to  let,"  and  then  delivered  the  key  to 

lesae  contained  a  restriction  against  any  a  person  employed  by  him  to  re-let; 

other  business     C  and  B  did  not  dis-  held,    notwithstanding   the    statute  of 

wive,  and  B  desired  to  relinquish  the  frauds,  a  rescission  of  the  lease  and  ter- 

lease,  but  could  not  agree  with  A  upon  mination  of  the  tenancy.    Hegeman  9. 

the  terms.    B  never  entered,  and,  while  M' Arthur,  1  Smith,  147. 
the  store  was  vacant,  C  leased  it  to  D        A  lease  contained  a  covenant  of  A,  the 

for  a  hat  store,  for  a  term  corresponding  lessee,  not  to  assign  or  under-let  without 

with  the  unexpired  time  of  B's  lease,  the  consent  of  B,  the  lessor,  in  writing; 

and  delivered  the  key  to  D.    Both  C  and  which  consent  was  thus  given  to  his  un- 

D  disclaimed  all  connection  with  B,  and  derletting.    A  afterwards  assigned  the 

denied  that  he  had  been  consulted  or  had  residue  of  the  term  to  C.  who  entered 

any  connection  with  either  of  them  in  and  occupied  till  he  was  ousted  by  B, 

the  transaction.    Held,  with  reference  and  then  brought  an  action  against  B, 

to  A,  D  took  the  place  of  B.    Howard  upon  the  covenant  for  quiet  enjoyment. 

9.  Ellis,  4  Sandf.  869.  After  the  assignment,  and  before  evic- 

After  A,  a  lessee,  had  underlet  the  tion,  B  received  and  accepted  rent  from 
whole  of  the  premises,  by  two  sub-leases,  C,  giving  this  receipt:  ''  Received,  from 
to  B  &  C,  D,  the  landlord,  called  on  B  &  C,  &c.,  for  rent,  in  full,  as  \ter  lease,  in 
G,  produced  the  sub-leases,  demanded  advance.  $95*  B.'*  Held,  whether  the 
of  them  rent,  forbade  their  paying  more  written  consent  embraced  an  assignment 
rent  to  A,  and  said  he  was  rightful  land-  or  not,  the  receipt  of  rent,  with  notice 
lord,  and  had  taken  the  place  off  A's  that  C  bad  become  possessed  by  assign- 
hands;  and  he  afterwards  collected  all  nicnt,  was  a  waiver  of  the  restriction ^ 
the  rents  which  were  collected  of  B  &  C.  and  the  receipt,  referring  to  the  lease, 
Held,  a  surrender,  and  A  was  no  longer  was  evideticc  of  such  notice,  and  that  B 
liable.    Bailey  v.  Del aplaine,  1  Sandf.  5.  received  C  as  his  tenant.    O'Keefc  9. 

So  where  a  tenant,  having  determined  Kennedy,  8  Gush.  825. 
to  remove  in  consequence  of  disturbance        (a)  Parol  evidence  is  not  admissible 

of  the  premises,  sent  to  the  landlord  the  of  an  agreement  that  the  lessee  might 

key,  who  declared  himself  satisfied,  ex-  at  any  time  surrender.  Brady  9.  Peiper, 

prened  a  willingness  to  take  the  pre-  1  Hilt.  61. 
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permission,  is  not  of  itself  a  surrender,  nor  does  it  discharge  the 
lessee  from  his  covenants,  or  his  liability  for  the  Acts  of  the 
a8signee.'(a) 

§  35  a.  A  surrender  extinguishes  the  relation  of  landlord  and 
tenant,  and  all  their  rights  as  such.  Thus  it  extinguishes  all 
rent  not  then  due.^(6) 

§  36.  Tenant  for  years,  unless  specially  restrained,(c)  may 
either  a38iffn{d)  or  underlet;  the  fonner,  by  transferring  all  his 
estate,"(e)  the  latter,  by  transferring  the  land  for  a  less  portion 
of  time  than  his  whole  term,  whereby  a  reversion  is  left  in  him- 
self. In  the  latter  case,  he  has  the  power  of  distraining  for 
rent;  but  not  in  the  former, — because  he  has  no  reversion.  An 
under-lessee  is  not  liable  to  the  oris^inal  lessor  in  an  action  of 
covenant,  nor  for  use  and  occupation,  there  being  no  privity 
between  them.  But  his  goods  and  chattels  upon  the  land  have 
been  held  liable  to  distress  for  the  rent  in  arrear.     An  assifniee 

o 

'  Jackson  v,  Brownson,  7  John.  227.  (Prest.)  801;  St.  4  Geo.  2,  ch.  28,  sec. 

See  Fisher  V.  Milliken,  8  Barr,  111.  6;  1  N.  Y.  Rot.  Sts.  744;  N.  J.  Sis. 

•  Barton's  case,  Moore,  94;  Webb  v.  191-2. 
Russell,  8  T.  R.  401;  2  Shep.  Touch. 

(a)  But  where  the  lessor  assented  to        (b)  So,  it  seems,  while  a  surrender , 

the  assignment,  and  verbally  agreed  to  made  by  the  original  Jessee,  has  no  effect 

accept  the  assignee  as  his  tenant,  and  to  destroy  the  estate  of  his  sub-tenant, 

took  him  for  the  rent;  held,  under  the  it  at  the  same  time  discharges  the  latter 

Revised  Statutes  of  Michigan,  1888,  s.  from  his  covenants  and  liability  for  rent. 

9,  a  surrender,  and  that  the  lessee  was  To  remedy  this  evil,  an  English  statute 

no  longer  liable  for  the  rent.    Logan  v.  provides,  that  a  surrender  made  for  the 

Anderson,  2  Doug.  101.  purpose  of  renewal  shall  have  no  eifect 

Where  a  tenant  has  paid  his  rent,  but  upon  the  relation  between  the  first  lessee 

the  landlord  notifies  another  person  in  and  his  tenant,  a  new  lease  being  made 

possession  to  quit  for  non-payment,  who  by  the  landlord.    Similar  acts  have  been 

quits  accordingly;  this  is  a  surrender,  passed  in  New  York.  Virginia  and  New 

Patchin  v.  Dickerman,  81  Verm.  666.  Jersey.     Supra f  n.  2. 

A  lease  reserved  to  the  landlord  the        The  surrender  of  a  lease  in  considcra* 

right  to  re-let,  if  the  premises  should  tion  of  a  certain  sum  is  not  per  se  an 

become  vacant,  and  apply  the  proceeds  extinguishment  of  rent  accrued.    It  is  a 

of  the  re-letting  to  the  rent  reserved.  A  question  for  the  jury.     Sperry  v.  Miller, 

surety,  on  notice  from  the  tenant  that  he  16  N.  Y.  407. 

could  not  pay  the  rent,  arranged  with        (c)  A  sale  on  execution  involves  no 

the  landlord's  agent  that  he  should  let  forfeiture  as  an  atsignmenl.    Patterson 

them.     The  agent  put  up  a  bill  and  v.  Silliman,  4  Oas.  801. 
agreed  to  a  letting;  the  original  lessee        ((/)  In  case  of  an  unsealed  assignment 

removed;  was  succeeded  by  a  new  ten-  of  a  lease    the   assignee  cannot  maiu- 

ant,  and  he  entered  and  paid  rent  for  a  tain  an  action.    Bridgham  v.  Tileston,  5 

short  time.    Held,  that  this  substituted  Allen,  871. 

tenanqy  did  not  operate  as  a  suiTcnder,        (e)  Snch  an  assignment  carries  with  It 

and  that  the  original   tenant  and  the  all  erections  upon  the  land. unless  aeon- 

surety  were  still  liable.    Ogdcn  v.  Rowe,  trary  intention  is  apparent.    Breet»H  v 

H  £.  b.  Smith,  812.  Bange,  2  £.  D.  Smith,  474. 
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of  the  lessee  is  bound  by  a  condition  in  the  lease,  and  liable  to 
an  action  of  debt  by  the  landlord,  or  his  assignee,  until  he  parts 
with  the  lease,  upon  the  ground  of  privity  of  estate,  and  even 
notwithstanding  an  agreement  to  pay  the  lessee;  while  the  lessee 
himself  still  remains  liable  upon  his  covenant,  hy  pnvitr/ of  con- 
tracts  notwithstanding  acceptance  of  rent  from  the  assignee.(a) 
But  an  assignment  alters  and  transfers  from  the  original  parties 
the  privity  of  contract,  founded  merely  upon  implication  of 
law;  so  that  the  first  lessee,  after  acceptance  of  rent  from  the 
assignee,  is  not  liable  to  an  action  of  debt,  but  only  of  cove- 
nantee*) 

'  1  Cruise.  174;  RobiDson  v.  Perry,  21  281 ;  M'Gombs.  &c.  48  lb.  485;  Tntliff  v. 

G«o.  188.    See  Wooden  v.  Butler,  10  Atwood,  16  Ohio  St.  186;  Dermott  v. 

Miss.  716;    Lanrrence    v,   Williams,    1  Wallach,  1  Wall.  61 ;  Page  v.  Ellsworth. 

Dner.  585;  UnivcrBity,  Sec.  v.  Foslyn,  21  44  Barb.  680;  Martin  v.  O'Gonner.  48  lb. 

Yerm.52;McFarlanr.  Watson, 2 Gomst.  418;  4  Bibb,  588;  4  Kent,  95;  Holford 

2%;  Graves  v.  Porter.   11   Barb.  592;  v*  Hat<;h,  Doug.  188;  Lekeux  v   Nash, 

Fnok  V.  Magnire.  42  Pens.  77;  Bailey  8tr.  1221;  Rowland  v.  Goffln,  9  Pick', 

f.  Wells,  8  Wis.   141;    Smiley  v.  Van  52;  Waldo  v.  llall,  14  Mass.  487;  Goles 

Winkle, 6 Gal. 605;  Stoppani V.Richard,  9.  Marquand,    2  Hill,  447;    Dewey  v. 

I  Hilt.  509;  Grommelin  v.  Thiess,  81  Ala.  Dupuy .  2  Watts  &  S.  556;  Wollaston  v, 

412;  Damp  t>.  HofTman,  8  E.D.Smith,  Hakewill,  8  Man.  &  6.  297;  Wall  v, 

361;  Joarneay  V.  Brack  ley,  1  Hilt.  447;  Hinds,  4  Gray.  256;  Mayhew  v.  Har- 

Jennings  v.  Alexander,  lb.  154;  Bailey  dcsty.  8  Md.  479.    See  Barnfather  v. 

f.  Freeman,  lb.  196;  Kainr  v.  Hoxie,  2  Jordan.  Dong.  452;  Esty  v.  Baker,  48 

lb.  311;  Roosevelt  V.  Hopkins,  83  N.  Y.  Maine,' 495;    Bridgham   v.   Tileston,   5 

(6Tifia.)  81;  Levi  v.  Lewis,  6  Gom.  B.,  Allen,  871. 
N.  S.,  766;  Negiey  v.  Morgan,  46  Penn. 

(a)  Where  the  liability  of  a  lessor  is  the  rent  by  an  asHignment  of  the  lease; 

predicated  upon  his  privity  of  estate  and  see  Haytor,  &c.,  Law  Rep.  (f  ng.)  Equ. 

not  on  contract,  the  plea  of  non  e«^ /ac-  Jan.  '66,  p.  10.    One  interested  in  a 

titm  ia  not  responsive  to  the  declaration,  lease  belonging  to  a  firm  of  which  he  is 

aodbad.   So  in  covenant  by  the  assignee  a  member,  and  who  has  received  rent 

of  the  lessor  against  the  assignee  of  the  from  an  under-tenant,  though  the  under- 

leMee  for  rent.    Gross  v.  Button,  5  Wis.  lease  was  not  created  by  him,  is  liable 

600.          •  upon  the  covenants  as  an  equitable  as- 

(6)  Thft  word  asaignt  is  not  necessary  signec  in  possession.    Sanders  v.  Benson, 

to  make  the  lessee's  covenants  binding  4  Beav.  250.    And  see  Astor  v.  L'Amo- 

OD  the  assignee,  if  the  intent  otherwise  reux,  4  Sandf.  524. 

appear.    Thus  a  demise  of  unimproved  A  parol  promise  to  pay  rent,  made  by 

land,  to  be  built  on  by  the  lessee,  was  to  the  assignee  of  a  sealed  lease,  does  not 

be ''  at  and  for  the  rents  and  conditions,"  affect  the  liability  of  the  assignee  upon 

kabadim  ''upon  the  terms  and  condi-  the  other  covenants.    Torrey  v.  Wallis^ 

tioDs."    Held,  a  covenant  to  insure  the  8  Gush.  442. 

buildings  ran  with  the  land,  and  bound  It  is  held  that  tbe^nor^^ffg^eof  aterm, 

the  assignee.    Masury  v.  Southworth,  8  after  forfeiture,  has  the  whole  legal  es- 

Ohio.  N  S  340.         '  tate  therein,  and  is  liable  on  the  real 

The  assignee  is  liable  on  covenants  covenants  in  the  lease,  whether  ho  be- 

ccDceming  husbandry  and  repairs.  Gor-  comes  poFsessed  of  or  opcupies  the  pre- 

doD  V.  George,  12  Ind  408.  mises  in  fact  or  not.    Mayhew  v.  liar- 

For  a  very  late  case,  deciding  that  a  dcsty,  8  Md.  479.    SeeEngels  v.  M'Kin- 

teasee  corporation  was  discharged  from  ley,  5  Gal.  1^;  Mortgage, 
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§  37.  A  party  holding  the  legal  title  of  land  in  trust  i«  not 
liable  for  the  ground  rent  in  arrear,  if,  previously  to  the  time 
the  reqt  accrued,  he  has  conveyed  or  assigned,  by  way  of  gift, 
the  equitable  interest  to  another,  who  Is  in  possession  and  enjoy- 
ment of  the  land  at  the  time  the  rent  accrued,  and  was  during 
the  time  for  which  it  is  due.^  So  where  the  assignee  of  a  lease, 
which  he  has.  taken  in  trust  for  another,  ceases  to  have  any  bene- 
ficial interest,  and  has  yielded  the  possession  to  the  beneficiary, 
the  privity  of  estate  between  him  and  the  lessor  is  dissolved, 
and  he  is  no  longer  liable  upon  the  covenants  of  the  lease.^ 
Thus,  where  A  bid  off  a  lease  at  a  judicial  sale,  and  received  an 
absolute  transfer  of  the  same,  and  then  agreed  that  B  should 
have  the  lease  on  paying  the  price,  and  B  immediately  took  and 
always  kept  possession .  of  the  demised  premises,  and  subse- 
quently paid  A  in  full;  held,  after  such  payment,  A  was  no 
longer  liable  to  the  landlord  qb  assignee  of  the  lease,  although 
he  did  not  transfer  it  to  B,  and  was  nominally  assignee.^ 

§  38.  A  party  in  possession,  (not  being  the  lessee,)  in  subor- 
dination to  the  lease,  is  presumed  to  be  an  assignee  in  favor  of 
the  lessor.^    But  it  is  competent  for  him  16  show  that  he  is  not 

*  Wickersham  v,  Irwin,  2  Harris,  108.        *  Dnrando  v.  Wyman,  2  Sandf.  597;  1 

*  Astor  17.  L^Amoreux,  4  Sandf.  524.      Hilt.  196;  Acker  v.  Witherell,  4  Hill,  112. 

*  lb. 

An  assignee  is  liable  to  the  lessor  upon  dence  against  the  original  lessee,  in  an 

the  coTenants  in  the  lease,  though  a  part  action  upon  his  coTenant  for  the  mereased 

of  the  premises  is  excepted  from  the  rent.    Wall  v.  Hinds,  4  Gray,  256. 
assignment.    Lee  v.  Payne,  4  Mich.  106.        We  shall  hereafter  (s.  47)  consider  the 

An  assignment  of  a  lease  by  the  lessee,  effect  upon  a  lease  of  an  assignment  by  the 
and  acceptance  of  rent  from  the  assignee  landlord.  Questions  also  arise  in  con- 
by  the  lessor,  do  not  discharge  the  lessee  nection  with  transfers  made  by  both  the 
from  liability  on  his  covenant,  for  rent  original  parties  to  the  lease.  Where  A 
subsequently  accruing.  Wall  v.  Hinds,  leases  to  B,  who  assigns  the  lease  to  O. 
4  Gray,  256.  and  A  then  conveys  the  land  to  D,  and 

A  lease  provided,  that  the  lessor  D  to  £,  without  mentioning  the  lease;  £ 
may  terminate  it  by  three  months'  cannot  maintain,  an  action  in  his  own 
notice  in  writing,  and  that,  upon  re-  name  against  B,  upon  an  express  cove- 
ceiving  such  notice,  the  lessee,  his  legal  nant  to  pay  rent.  Crawford  v.  Chap- 
representatives  or  assigns,  by  giving  man,  17  Ohio.  449. 
written  notice  to  the  lessor,  may  con-  Where  a  lessor  sold  the  premises, 
tinue  to  hold  at  an  increased  rent,  which  directing  that  the  rent  be  paid  to  the 
the  lessee,  in  that  contingency,  cove*  purchaser,  and  the  lessee,  with  full  no- 
nantstopay.  Held,  a  notice  in  writing  to  tice,  paid  the  rent  to  another  party; 
the  lessor,  from  assignees  of  the  lessee,  held,  the  purchaser  could  not  recover 
stating  their  receipt  of  such  a  notice  the  rent  of  the  lessee  by  a  suit  in  his 
fh>m  him,  and  their  intention  to  hold  the  own  name,  without  an  express  promise, 
premises  for  the  residue  of  the  term  at  Mamey  9.  Byrd,  11  Humph.  96. 
the  increased  rent,  is  admissible  in  evi- 
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9 

an  assignee,  but  only  an  under-tenant.^  And  the  presumption 
is  rebutted,  by  proof  of  a  surrender  of  the  lease  by  the  lessee  to 
the  lessor  during  such  party's  possession.^  And,  if  the  lessor  pro* 

duce  the  surrender,  he  thereby  admits  the  tenancy  of  the  lessee 
at  the  time  of  its  date.^(a) 

>  Bagley V.  Freeman,  1  Hilt.  196 ;  Kain  '  2  Sandf.  597. 

f.Hoxie,  2ib.  811.  *  lb. 

m 

(a)  The  ordinary  distinbtion  between  an  action  of  debt.    RandaU  v,  Rigby,  4 

an  assignmeut  and  an  under-lease  Is,  Mees.  &  W.  180. 

that  the  former  transfers  the  land  for  the  If  a  lessee  nnder-lets  a  part  of  the 

whole  term;  the  latter,  for  only  a  part  demised  premises,  and  the  sub-tenant  is 

of  it.  Bat  it  has  been  held  In  Ohio,  that  recognized  as  such,  and  rent  demanded 

a  transfer  of  only  a  part  of  the  lands,  of  him,  by  the  lessor,  the  lessee  and  su.b- 

thongh  for  the  whole  term,  is  an  under-  tenant  are  not  jointly  liable  to  the  lessor, 

.lease,  and  the  assignee  or  under-lessee  for  the  mesne  profits  of  the  whole  pre- 

not  liable  for  rent  to  the  lessor.    On  the  mises.    Fifty  Associates  v.  Howland,  5 

other  hand,  in  Kentucky,  such  transfer  Gush.  2)4. 

is  an  assignment;  and.  for  subsequent  Where  A  erected    a    nuisance,  and 

r?nt,  the  assignee  is  liable  in  covenant  to  leased  the  premises  to  B,  who  sub-let  to 

the  lessor.    Fulton  v.  Stuart.  2  Ohio,  G,  and  h«  sub-let  to  D;  it  was  held,  that 

216;  Cox  V.  Fenwick,  4  Bibb,  6dS.    See  A,  B,  0  and  D  should  be  made  parties 

Wheeler  t.  Hill,  4  Shepl.  829;  Trustees,  to  a  bill  to  restrain  the  nuisance;  but, 

fcc.  V.  Glough,  8  N.  H.  22;  Daniels  f.  if  B  had  assigned  his  whole  interest  to 

Richardson,  22  Pick.  666;  Simpson  v.  G,  B  would  not  be  a  proper  party.  Brady 

Clayton,  6  Scott,  469;  People  v.  Robert-  v.  Weeks,  8  Barb.  167. 

son,  39  Barb.  9;  Bedford  v.  Terhune,  80  A,  an  under-lessee,  agreed  with  B,  his 

K.  Y.  (8  Tiifa.)  463.  lessor,  to  pay  rent  to  G,  the  original 

A  strict  and  literal  interpretation  of  a  lessor,  who,  however,  refused  to  recog 
oorenant  or  condition  in  a  lease, '^  not  to  nize  A,  and    recovered    rent  from  B. 
Ui  or  under-let  the  whole  or  any  part  of  Held.  B  should  recover  from  A  the  rent 
the  deniised  premises  without  the  writ-  agreed  to  be  paid  to  G.    Heard  v.  Lock- 
ten  consent  of  the  landlord,  under  the  ett;  20  Ten.  162. 

penalty  offorfeiture  and  damages,'' would  A  written  agreement,  made  without 

not  include  an  assignment  by  the  lessee  the  lessor's  consent,  between  the  assignor 

of  all  his  '*  right  and  interest."    Lynde  and  assignee  of  a  lease,  which  contains  a 

V.  Hough,  27  Barb.  416.  covenant  against    assigning   or    under- 

A  woman,  having  a  life  estate  in  cer-  letting  without  such  consent,  that  a  third 
tain  land,  leased  it  for  her  life,  reserving  person  shall  occupy  a  part  of  the  pre- 
ss annnsd  rent,  but  without  a  clause  of  raises  during  the  term  of  the  lease,  on 
re-entry  for  non-payment  thereof.  The*  the  conditions  that  he  pay  rent  therefor 
Ie.«ee  having  ctmveyed  the  land  in  fee,  to  the  assignee,  and  "  that  the  said  as- 
aod  his  grantee  having  taken  possession;  signee  can,  by  virtue  of  said  lease,  allow 
held,  such  grantee,  his  executor  or  ad-  him  to  occupy  said  part  without  restraint 
miuistrator, .was  liable  to  the  lessor  in  an  and  damage  to  said  assignee,  and  not 
action  of  debt  for  the  rent.  Daniels  v.  otherwise,"  is  in  the  nature  of  an  under- 
Richardson.  22  Pick.  665.  Such  grantee  lease  to  such  third  person,  and  entitles 
lisving  conveyed  a  part  of  the  land,  him  to  hold  the  premises  (especially  as 
held,  the  rent  should  be  apportioned  to  against  one  to  whom  the  lease  is  snbse- 
eaeh  part  according  to  its  annual  value,  quently  assigned  without  such  consent) 
lb.  Where  a  feoffment  was  made  to  A  until  .the  lessor  enters  for  breach  of  cove- 
aod  B,  to  the  use^,  &c.,  that  the  plaintiff  nant,  and  determines  the  lease.  Shum- 
C  Rhould  have  a  yearly  rent,  which  A  way  v.  GoUins,  6  Gray,  227. 
covenanted  that  A  and  B,  their  heirs.  An  under-tenant,  exposed  to  distress 
&c.,  sbonid  pay;  held,  that  A  stood,  iu  or  ejectment  for  rent  due  the  landlord, 
relation  to  G.  like  the  assignor  of  a  lease  may,  in  default  of  payment  by  an  inter- 
as  to  the  landlord,  and  was  not  liable  to  mediate  tenant,  pay  it,  and  deduct  the 
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§  39.  The  assignment  of  a  lease  subjects  the  assignee  to  cer- 
tain implied  liabilities  to  the  assignor  as  to  the  payment  of  rent. 
Thus,  if  the  form  of  assignment  is,  **he  (the  assignee)  paying" 
all  past  and  future  rent,  and  indemnifying  the  plaintiffs  against 
their  covenants,  and  the  assignor  is  afterwards  obliged  to  pay 
the  rent,  he  shall  recover  it  from  the  assignee  upon  the  promise 
in  law  arising  from  his  acceptance  of  the  assignment.  \a) 

^  40.  It  is  a  principle  of  the  English  law,  that  a^lease  cannot 

^  Fletcher  v.  McFarlane,  12  Mass.  48. 

amount  from  his  rent.  Lagcman  v,  Klop-  insured  for  the  benefit  of  the  lessor,  and 
penburg.  2  £.  D.  Smith,  126.  provides,  that,  in  default  thereof,  the 
Where  ejectment  by  metes  and  bounds  owner  may  re-enter;  the  neglect  of  the 
is  brought  by  the  owner  of  land  against  lessee,  for  fourteen  days  after  the  com- 
8ub-lessees,  tenants  of  separate  parts  of  mencement  of  the  term,  to  effect  insa- 
a  tenement,  wrongfully  left  by  the  lessee  ranee  in  the  name  of  the  lessor,  or  in 
on  the  premises  at  the  expiration  of  his  such  manner  as  to  be  available  to  htm 
lease,  contrary  to  the  terms  thereof;  the  in  case  of  loss,  is  a  breach  of  the  cove- 
action  will  lie  jointly  against  aU.  Pearce  nant,  and  entitles  the  latter  to  posses- 
V.  Ferris,  10  N.  Y.  (6  Seld.)  280.  sion.  An  insurance  efiected  by  a  sub- 
In  covenant  against  the  assignee  of  tenant,  pursuant  to  an  agreement  be- 
the  lessee,  for  non-payment  of  rent,  the  tween  him  and  the  lessee,  and  in  view 
declaration  alleged,  that  all  the  estate  of  this  covenant,  but  in  the  sub-tenant's 
of  the  lessee  in  the  premises  leased  had  own  name,  is  not  sufficient ;  inasmuch 
come  to  and  vested  in  the  defendant  by  as  any  insurance  moneys,  collected  by 
assignment.  Issue  being  joined  upon  the  sub-tenant,  could  not  be  recovered 
this  averment,  held,  the  point  of  such  from  him  by  the  lessor,  at  law,  even  if 
issue  was,  whether  the  defendant  was  as-  they  might  in  equity.  Keteltas  v.  Cole- 
signee  of  the  whole  of  the  estate  of  the  man,  2  Smith,  40S. 
lessee  in  any  part  of  the  land;  and,  it  (a)  On  the  other  hand,  the  assignor 
being  proved  that  he  was  lessee  of  the  may  agree  to  indemnify  the  assignee 
whole  estate  in  a  part  only  of  the  land;  against  all  back  rents.  In  such  case,  if 
held,  further,  that  there  was  no  variance,  the  former  refuse  to  pay  them,  the  latter 
and  that  the  plaintiffs  could  recover  such  may  do  it  voluntarily,  and  enforce  his 
part  of  the  rent  reserved,  as  the  defend-  claim  for  iudemnity.  Vechte  v.  Brown- 
ant  was  liable  to  pay  in  respect  to  the  ell,  8  Paige,  212.  Where  the  assignee 
part  of  the  premises  held  by  him.  Van  agrees  to  pay  rent  to  the  omgnor,, the 
Rensselaer  o.  Gallup,  5  Denio,  454.  Ace.  executor  of  the  assignee's  executor  will 
Same  v.  Jones,  2  Barb  648.  -be  liable  to  the  lessor,  though  he  has 
Where  a  lessee  parts  with  the  residue  done  no  other  act  than  proving  the  will, 
of  his  term  to  another  person,  with  the  If  the  rent  reserved  to  the  assignor  ex- 
right  of  re-entry  reserved  to  the  lessee,  ceeds  that  in  the  lease,  the  surplus  is  a 
It  is  not  an  assignment,  but  a  sub-lease,  rent-seek.  Wollastonv.  Uakewill,8Man. 
and  the  lessee  has  the  right  to  re-enter  &  G.  297. 

for  a  breach  of  the  conditions.    Linden        The  plaintiff,  being  a  tenant  for  one 

V.  Hepburn,  3  Sandf.  668.  V^^^j  pftid  the  Croton  water  charge  for 

The  assignee  of  a  lessee  demised  the  that  y^ar.    After  four  months,  he  gave 

premises  fur  the  residue  of  the  term,  up  the  possession,  and    the    landlord, 

reserving  the  delivery  of  possession  at  through  the  plaintiff's  agency,  re-let,  for 

the  end  of  the  term,  and  the  interme-  the  residue  of  the  year,  to  the  defend- 

diate  possession,  in  case  of  destruction  ant,  who  took  possession  and  used  the 

by  fire.    Held,  an  under-lease,  not  an  water.     Held,   the  defendant  was  not 

assignment.    Post  v.  Kearney,  2  Comst.  liable  to  the  plaintiff,  for  any  part  of  the 

894;  Kearney  9.  Post,  1  Sandf.  105.  water  rate,  nor  for  the  value  of  the 

Where  a  lease  contains  a  covenant,  water  used,  nor  in  any  form  of  action  for 

that  the  lessee  shall  keep  the  premises  using  it.    Loyd  v.  Fox,  1  Smith,  101. 
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bo  validly  assigned  without  writing.  Mere  delivery  of  the 
instinment  itself,  it  seems,  passes  no  title.  This  provision  has 
b^eu  expressly  re-enacted  in  nearly  all  the  States  (a  transfer  by 
operation  of  law  only  cxcepted).*(a) 

§  41.  No  consideration  is  necessary.^  Where  the  considera- 
tion is  paid  by  one  and  the  assignment  made  to  another,  the 
whole  legal  and  equitable  title  vests  in  the  latter,  except  as  to 
creditors  of  the  former.^(d) 

§  42.  The  assignor  of  a  term  for  years' is  liable  to  the  assignee, 
upon  any  express  covenants  contained  in  the  assignlhent;  but 
whether  covenants  will  be  implied  between  them,  against  evic- 
tion by  the  lessor,  or  any  one  claiming  under  him,  seems  not  fully 
settled.  Thus  A  leases  land  to  B,  who  afterwards,  by  a  writing 
upon  the  lease,  doth  **  gi*ant,  bargain,  &c.,  to  C  the  whole  of  the 
premises,  &c.,  to  have  and  to  hold  during  the  term,  he,  the  said 
C,  performing  all  covenants,"  &c.  C  is  evicted  by  a  person 
claiming  under  a  mortgage  from  A,  and  brings  an  action  of 
covenant  therefor  against  B.  Held,  C  had  a  claim  against  A 
upon  his  covenants  in  the  original  lease,  which  were  inherent, 
and  went  with  the  land,  and  even  upon  the  covenant  implied  in 
the  words  '^  grant  and  demise;"  but  that  the  action  would  not 
lie  against  B.     It  would  be  otherwise  with  an  under-lessee.^(c) 

§  43.  In  an  action  of  debt,  by  the  assignee  of  the  lessor  against 

■  Aoth.  Shep.  246. ;  Ind.  Rev.  L.  2C9;        '  Ostrander  v.  Liviogston.  8  Barb.  Gh. 
Ste.of  U.  S.,  passim.  416. 

*  Noy,  86,  90;  4  Dane,  185.  '  Waldo  v.  Hall,  14  Mass.  486;  Blair 

V.  Rankins,  11  Miu.  440.    See  chap.  15. 

(a)  lo  Kew  York  it  has  been  held,  of  B  dating  her  life,  and  to  the  heirs  of 

that  the  assignment  of  a  lease  need  not  A  after  the  death  of  the  said  B  \"  was 

be  under  seal.     In  Pennsylvania,  a  lease  held  to  vest  such  a  legal  interest  of  the 

for  less  than  three  years  may  be  trans-  term  in  A,  as  to  enable  him  to  maintain 

fened  by  parol.     In  Vermont,  the  as-  an  action  of  trespass  to  try  titles,  even 

sigDmcnt  of  a  leafie  fur  more  than  a  year  several    3'ears    after    the    death  of  B. 

must  be  by  deed,  acknowledged    and  Johnson  v.  High,  8  Strobh.  141. 
recorded.    Verm.  Rev.  St.  316;  Holli-        (c)  But  where  a  lessee  assigned  by 

diy  9.  Marshall.  7  John.  211;  McKinney  deed,  containing  the  word  grantt  and  tho 

f.  fteatler,  7  Watts,  28.    In  Ohio,  it  is  lessor  distrained  upon  the  land  for  rent 

held  that  an  assignment  must  be  wit-  due  before  the  assignment;   held,  the 

nested.    Bisbee  v.  Hall,  3  Ohio,  465.  assignee  might  maintain  an  adtion  of 

(6)  The  following  clause  in  a  deed,  *'  I  covenant   against  the    lessee;    but  not 

do  hereby  rent  and  lease  unto  the  said  assumpsit^  though  there  were  a  subse- 

A  100  acres,  where  he  now  lives,  for  the  quent  promise.     Baber  v.  Harris,  9  Ad 

unexpired   t«rm  of  the  general    lease  &  £11.  582. 
which  I  now  hold,  in  trust  for  the  use 
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the  assignee  of  the  lessee,  the  latter  cannot  offer  parol  evidenee 
that  the  rent  exceeds  the  annual  value  of  the  premises.^ 

§  44.  A  liability  to  pay  rent  does  not  run  with  the  land,  so 
as  to  bind  the  assignee  upon  the  covenant,  unless  there  be:  1st. 
Some  estate  or  interest  leased.  2d.  A  rent  reserved,  properly 
so  called — that  is,  not  a  sum  in  gi'oss,  as  a  personal  debt,  but  a 
reservation  out  of  the  leasehold  estate  or  interest.  3d.  A  cove- 
nant of  the  lessee  to  pay  such  rent.^(a) 

§  45.  An  assignment  need  not  always  be  positively  proved, 
but  may*be  inferred  from  acts  and  admissions  of  the  parties: 
And  one  in  possession  of  leasehold  premises,  under  cireum- 
stances  which  imply  an  assignment  of  the  lease  to  him,  is  liable 
to  the  landlord  on  the  covenant  to  pay  rent  during  his  occupa* 
tion  of  the  preinises,  by  virtue  of  his  privity  of  estate.^  So, 
where  one  enters  into  possession  of  vacant  demised  premises  bv 
the  consent  or  permission  of  the  tenant,  he  will  be  considered^ 
in  respect  to  the  landlord,  as  substituted  in  the  place  of  the 
tenant,  although  he  disclaims  all  privity  with  him.^  But  whether 
an  assignee  oi  property^  generally,  shall  be  regarded  as  assignee 
of  a  lease  belonging  to  the  assignor,  thereby  incurring  the  lia- 
bilities incident  to  that  relation,  depends  upon  his  own  election.^ 

^  45  a.  The  plaintiff  leased  land  to  A,  in  1802.    In  1812,  A 

'  Rowland  v.  Coffin,  12  Pick.  125.  '  Glover  v.  Wilson,  2  Barb.  264. 

*  Groade  v.  Ingraham,   18  Pick.  85;  *  Howard  v.  Ellis,  4  Sandf.  S69»  aoc. 

Burden  o.   Thayer,   8    Met.   78.      See  Garter  v.  Hammett,  12  Barb.  25S. 

Bordnuinv.08born,28  Pick.  295.  Flower  *  lb. 
V.  Hartopp,  6  Beav.  476*,  Graves  v.  Por- 
ter, 11  Barb.  592. 

(a)  Whether  the  assignee  of  a  lease  D,  as  assignee  of  the  lessor,  had  a  suffi- 

is  liable  for  rent  accruing  before  the  as-  cient  rem^y  at  law  against  E  and  F,  a» 

signment,  seems  to  be  a  doubtful  ques-  assignees  of  the  lessee,  for  the  rent  of 

tion.    M^Murphy  V.  Minot,  4  N.  H.  256;  the  portions  respectively  occupied   by- 

Woodf.   274,  388;  Ghnrch  v,  Glark,  8  them  during  the  term  for  which  they  ac- 

Barb.  Gh.  52.  tually  held  the  premises;  bnt  that  he* 

A  conveyed  to  B,  subject  to  a  lease  had  no  clain^upon  them  for  rent  accm- 
for  years  previously  given  by  A  to  C,  ing  before  they  acquired  their  title  re- 
and  also  to  an  assignment  to  D  of  A's  spectively,  or  after  they  in  good  faithi 
interest  in  the  rents  reserved  by  such  parted  with  it;  and  that  F  was  not  liable- 
lease,  fur  a  portion  of  the  term,  all  which  for  the  rent  of  a  portion  of  the  premises: 
appeared  upon  the  face  of  the  deed,  •  of  which  he  was  merely  a  mortgagee,, 
which  was  duly  recorded.  G  assigned  and  on  which  he  had  not  entered  nnder 
his  lease  to  B;  and  B  conveyed  different  his  mortgage.  Ghild  v.  Glark,  8  Barb 
portions  of  the  estate  respectively  to  E  Gh.  52. 
and  F.  G  became  insolvent.    Held,  that 
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had  ceased  to  occupy,  and  the  defendant  had  entered  and  under- 
let. The  plaintiff  brings  an  action  of  covenant  for  rent  againat 
the  defendant,  as  the  assignee  of  A,  and  offers  evidence  that  in 
1810  he,  the  plaintiff,  recovered  a  judgment  against  B,  for  rent 
of  the  land,  as  an  assignee  of  the  lease;  and  also,  that  in  1812 
the  defendant,  having  recovered  a  judgment  against  B,  extended 
his  execution  upon  the  land,  and  acknowledged  the  delivery  of 
seisia.  Held,  that  the  former  part  of  this  proof  seemed  suffi- 
cient to  charge  the  defendant,  as  presumptive  evidence  of  assign- 
ment; but,  moreover,  that  the  latter  part  was  admissible,  tarn 
lihowing  admissions  of  the  defendant,  and  the  person  under 
whom  he  claimed.  Nor  did  it  change  the  case,  that  the  defend- 
ant levied  his  execution  as  upon  a  fee-simple,  since  by  this  levy 
all  B's  interest  passed.^ 

§  46.  The  liability  of  a  lessee  to  pay  rent  to  his  lessor  oon^ 
tiniies  until  this  relation  ceases,  even  notwithstanding  a  notiee 
by  the  landlord  to  pay  to  a  third  party.' 

§  46  a.  While  a  lessee  may  assign  his  lease,  the  landlord  may  also 
assign  the  reversion,  and  thereby  render  the  former  liable  to  pay 
sobsequent,  though  not  already  accrued,  rent  (a)  to  the  assignee. 

\  47.  The  general  principles  of  law  upon  this  subject  have 
been  thus  well  stated  in  Massachusetts  by  Mr.  Justice  Wilde.^ 
At  common  law,  the  assignment  of  a  reversion  was  incomplete 
without  the  cUtomment  of  the  tenant — a  formal  process  of 
acknowledging  or  adopting  the  transfer.  If  he  refused  to  attorn, 
he  was  not  liable  to  the  assignee  for  the  rent.  But  this  princi- 
ple was  found  inconvenient,  as  the  tenant  might  unreasonably 

'  Adams  9.  French,  2  N.  H.88S.  Forwood,  8  Ad.  &  £11.  (S.  S.)  627; 

*  Fox  9.  Corey,  1  Adams,  81.  Bowser  v.  Bowser,  8  Humph.  28;  Kirk 

'Farley  V.  Thompson,  15  Mass.  25;  v.  Taylor,  8  B.  Hon.  262;  Bennett  v. 

Abercrombie  v.  Redpath,  1  Clarke,  111;  Herring,  8  C.  B.  (N.  S.)  870;  Watson  v. 

Gibbi  V.  Boss,  2  Head,  487.    See  Doe  v.    Hunkins,  18  Iowa,  547. 

• 

(i)  This  distinction  is  recognized  with  promises  by  the  assignor,  to  indemnify 

reference  alike  to  both  parties.    An  as-  the  lessee  for  breach  occurring  during 

signee  of  the  lessor  is  not  chargeable  for  his  occupancy,  is  inadmissible  against 

a  breach  of  a  covenant  real,  running  his  assignee.    In  an  action  by  iho  as- 

vith  the  land,  which  happened  before  the  signee,  it  is  only  an  exclusion  fVom  the 

tnignment.  and  such  breach  is  not  ayail-  occupancy  since  the  assignment  that  can 

able  at  a  defence  in  an  action  against  the  be  set  up  as  a  defence.    Day  v.  Swack* 

l«9we  fur  the  reot.    Evidence  of  parol  hamer,  2  Hilt.  4. 

17 
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refuse  to  attorn,  which  was  a  great  clog  upon  transfer.  By  St. 
4  and  5  Anne,  c.  16,  assignments  of  reversions  were  made  valid 
without  attornment;  but  provision  was  made,  that  all  payments 
of  rents  to  the  lessor,  made  before  notice  to  the  tenant  of  the 
assignment,  should  be  held  good.(a)  I  have  always  understood 
that  attornment  was  never  considered  necessary  under  the  pro- 
vincial government.  It  was  a  doctrine  of  the  old  feudal  law, 
and  was  not  applicable  to  our  tenures.  But  probably  notice 
was  required  here,  before  the  statute  of  Anne,  as  a  substitute  for 
attornment;  or,  if  it  wer^  not  so,  as  the  provision  of  the  statute 
is  founded  on  a  principle  of  universal  equity,  it  must  be  sup- 
posed to  have  been  adopted  here,  unless  the  contrary  can  be 
shown.  On  general  principles,  also,  we  should  hold  notice 
necessary  in  a  case  like  this  (where  seven  quarterly  instalments 
had  accrued).  For,  if  the  (assignee  of  a  reversion  will  lie  by 
and  suffer  the  lessee  to  pay  rent  to  the  lessor,  as  it  falls  due,  he 
has  no  ground  for  complaint,  although  he  may  suffer  by  his 
neglect.(d) 

(a)  With  th{8  protection,  however,  the  thereupon  agreed  to  accept  the  vendee 

t-enant  is  considered  to  have  attorned  at  as  his  landlord ;  but  the  vendee  was  not' 

the    time  of   assignment.     The    notice  present  at  that  agreement.    Held,  the 

relates.    Hence,  the  assignee  is  entitled  vendee  might  recover  rent  fVom  the  ten- 

to  the  back  rents  due  at  the  time  of  ant  in  his  own  name;  that  whether  there 

notice.    Moss  v.  Gallimore,  Doug.  276;  was  an  agreement  between  the  parties. 

Birph  V.Wright,  1  T.  K.  384.    See  Keay  was  a  question  for  the  jury;  and  that, 

V.  Goodwin,  16  Mass.  4;  Fitchburg,  &c.  if  there  was  not  an  agreement,  still  there 

V.  Melven,  15  Mass.  269.  was  such  privity  of  contract,  or  estate, 

(6)  Where  one  enters  on  land  without  that  the  action  would  lie.    Abercro|jQbie 

title,  and  the  tenants  surrender  their  v.  Redpath,  1  Clarke,  111. 
possession 'and  attorn  to  him, .the  attorn-        Notice  of  the  assignment  of  the  rever- 

ment  is  void,  and  not  the  commencement  sion,  necessary  to  enable  the  assignee  to 

of  an  adverse  possession.    Jackson  v.  maintain  an  action  for  the  use  and  oooa- 

Delancey,  18  John.  5B7.    Acquiescence  pation  after  the  expiration  of  the  term, 

on  the  part  of  a  landlord,  in  the  pay-  is  sufiScient,  if  given  during  the  exist- 

ment  of  rent  by  his  tenant  to  a  stranger,  ence  of  the  term.    Bachelder  v.  Dean,  20 

constitutes  a  valid  attornment.   Jackson  N.  H.  467. 

V.  Brush,  20  John.  6.     But  in  ejectment        The  observations  in  the  text  (s.  46  a) 

against  a  tenant  by  the  landlord,   the  were  made  in  a  case  where  there  was  n 

former  cannot  show  in  defence  a  parol  cross-demand  due  from  the  lessor  to  the 

acknowledgment  by  the  latter  of  title  in  lessee,  which  it  was  agreed  between  them 

another.    Jackson  v.  Davis,  5  Cow.  128.  should    go    in    payment    of   the    rent. 

Nor  will  a  tenant's  secret  agreement  to  Whether,  after  notice  by  the  assignee, 

attorn  destroy  the  possession  of  the  land-  this  agreement  would  be  a  good  defence 

lord.   Rankin  V.  Tenbrook,  5  Watts,  886.  against  him  in  a  suit  for  the  rent,  was 

See  Doe  v.  Cooper,  1  Man.  &  6.  185;  not  distinctly  decided    or    considered; 

Harris  v.  Goodwyn,  2,  418,  n.  though  the  remarks  above  eited  would 

One  purchased  land  occupied  by  a  ten-  seem  to  imply  that  such  defence  would 

ant.    During  the  negotiation,  the  vendor  not  be  allowed.    It  has  since  been  held, 

informed  the  tenant  of  it,  and  the  latter  in  the  same  State,  that,  where  rent  is 
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§  48.  Where  real  estate  leased  is  attached  by  a  creditor  of  the 
lessor,  and  sold  on  execution,  the  lessee  has  no  right  to  set  off, 
against  the  purchaser's  claim  for  rent,  a  debt  contracted  by  the 
lessor  to  the  lessee  since  the  attachment.^ 

§  49.  If  a  tenant  conveys  or  devises  generally,  his  whole  inte- 
rest will  pass.' 

*  Buffam  V.  Deane,  4  Gray,  8S6.  '  Jackson  v.  Van  Hoesen,  4  Cow.  826; 

Co.  Lit.  42  a,  n.  9. 

ptid  in  idyance,  and  the  land  afterwards  sion  iff  placed  in  all  respects,  with  regard 

conveyed  without  notice  of  such  payment,  to  his,  claims  upon  the  lessee  and  his 

subject  to  the  lease;  the  tenant  is  not  assigns,  upon  the  footing  of  the  original 

Usble  for  the  rent  to  the  grantee.   Stone  lessor.     (In  the  same  State,  in  case  of 

V.  Patterson,  19  Pick.  476.  partiti(m,  a  lessee  shall  hold  of  the  party 

A  Isadlord,  having  received  rent  in  to  whom  his  portion  of  the  divided  pre- 

advsnce,  sold  the  land  before  the  expi-  mises  is  assigned.    Vir.  Code,  626.)    A 

ration  of  the  time  for  which  rent  had  lessee  and  his  assign's,  also,  have  all 

been  paid.    The    purchaser  brings  an  rights  and  remedies  against  an  assignee 

action  for  money  had  and  received  against  of  the  reversion  which  they  would  have 

him.   Held,  this  action  did  not  lie.  even  against  the  original  lessor,  excepting  a 

if  it  was  agreed  that  the  plaintiff  should  recovery  in  value  upon  a  warranty.   This 

receive  such  rent.    Stone  v.  Knight,  28  is  substantially  a  re-enactment  of  the 

Pick.  95.  statute  of  Hen.  8.    The  same  law  pre- 

A  purchased  from  B  land,  which  a  few  vails  in  North  Carolina,  New  York,  (the 
dajs  before  B  had  leased  to  C  for  three  provision  applies  to  grants  in  /ee,  re- 
years,  C  being  in  possession;  with  the  serving  rent.  Van  Rensselaer  v.  Smith, 
right  of  cutting  all  the  timber  on  the  27  Barb.  104,)  Kentucky  and  Delaware; 
land;  taking  notes  for  the  rent.  Held,  and,  it  is  said,  the  provision  of  the  Eng- 
the  leaie  was  valid  against  A,  but  that  lish  act  is  so  reasonable  and  Just,  that  it 
he  might  claim  payment  of  the  notes,  has  doubtless  been  generally  approved 
noless  they  had  been  bona  fide  transfer-  and  adopted  as  a  part  of  our  American 
red  to  a  third  person;  in  which  case,  he  law.  Anth.  Shep.  244;  1  Ky.  Rev.  L. 
wonld  have  a  claim  for  the  amount  of  444;  Aik.  Dig.  98;  1  Smith,  861;  Venn, 
them  against  B.  Beebe  v.  Coleman,  8  L.  sec.  826,  1886,  ^10;  lb.  476;  2  Ey. 
Paige.  892.  Hev.  L.  1109;  1  N.  C.  Rev.  St.  269;  1 

In  South  Carolina,  by  express  statute,  N.  T.  Rev.  St.  747-8;  Dela.  St.  1829, 

no  payment  of  rent  in  advance,  for  more  870;  4  Kent,  119;  Willard  v.  Tillman^  2 

than  twelve  months,  shall  be  valid  against  Hill,  274;  Dela.  Rev.  Sts.  421. 

third  persons.    S.  C.  St.  Mar.  1817,  p.  In  Ohio,  St.  82  Hen.  8.  chap.  84,  giving 

86;  Willard  v.  Tillman*  19  Wend.  868.  to  the  assignee  of  the  reversion  the  as- 

See  ch.  15.  signor's  right  of  action  on  covenants  in 

In  New  Jersey,  Delaware,  Kentucky  the  lease  touching  the  thing  demised,  is 
and  Alabama,  statutes  expressly  provide  not  law;  but  if,  with  the  reversion,  the 
that  no  attonmient  shall  be  necessary,  covenants  be  specially  assigned,  (as  may 
but  that  any  payment  of  rent  to  the  be  done  in  equity,  whether  they  inhere 
lessor,  before  notice  of  an  assignment,  in  the  land  or  are  merely  collateral,)  the 
shall  be  valid  against  the  assignee.  In  assignee,  under  the  code,  as  the  party  in 
those  States  where  an  execution  may  be  interest,  may  sue  thereon,  in  his  own 
levied  npon  the  rents,  the  officer  may  name.  And  if  the  covenants  run  with 
require  the  tenant  t^  attorn,  or,  if  he  the  land,  the  lessee's  assignee  is  liable  on 
refuses,  deliver  possession  to  the  credl-  them  to  whoever  is  entitled  to  sue  on 
tor.  This  provision  is  made  by  statute  them,  that  is,  to  the  assignee  of  the 
Id  Maine.  In  Vermont,  it  is  extended  reversion,  where  82  Hen.  8,  cap.  84,  is  in 
to  perpetual  leases  in  fee,  or  for  so  long  force,  and  to  the  assignee  of  the  cove- 
time  as  the  lessee  shall  perform  his  nants  under,  the  code.  And  whether  a 
covenants.  covenant  does  so  run,  depends  on  its 

In  Virginia,  an  assignee  of  the  rever-  nature  considered  with  reference  to  the 
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§  50.  Tenant  for  years,  coming  under  the  denomination  of  a 
particular  tenanty  forfeits  his  estate,  by  attempting  to  convey  a 
greater  interest  than  he  has,  if  freehold.  But  not  by  attempt- 
ing to  conyey  a  longer  term;  for  the  latter  is  a  mere  contract, 
and  has  no  eflfect  upon  the  reversioner  or  remainder-man.  If  a 
husband  forfeits  a  term  held  in  jure  vxoria^  the  forfeiture  binds 
the  wife,  because  he  would  have  power  to  dispose  of  it.^(a) 

^  Go.  Lit.  251  b;  Eastcourt  v.  Weeks,  1  Salk.  187;  1  Rolle  Abr.  861. 

• 

•Btate  demised,  aod  apon  the  intent  of  lessor  in  his  own  name,  although  he  has 

the  parties  in  the  creation  of  the  estate,  assigned  the  future  rent.    GhamberUn  «. 

as  shown  by  the  instrument  construed  Brown,  2  Doug.  120.    Where  a  lessor 

with  reference  to  their  circumstances  and  assigns  the  reversion,  the  assignee's  right 

the  subject-matter.    Masury  v.  South-  to  the  whole  rent  for  the  current  quarter 

worth,  i  Ohio  (N.  S.))  ^40.  cannot  be  controlled  by  a  contemporane- 

In  Missouri f  attornment  to  a  stranger  ous  verbal  agreement  to  divide  it  between 

is  void,  and  shall  not  affect  the  possession  him  and  the  assignor.    Flinn  v.  Galow,  1 

of  tjie  landlord,  unless  made  with  his  Man.  &  G.  689. 

consent,  under  a  judgment  or  decree,  or  A,  by  virtue  of  a  levy,  acquired  an 

to  a  mortgagee  after  forfeiture.    Similar  estate  in  certain  land,  and  leased  the 

provision  is  made  in   Kentucky,  New  same  for  one  year,  for  a  rent  payable 

Jersey,  New  York  and  Virginia.  Where  quarter-yearly,  the  lease  to  terminate  if 

execution  has  issued  upon  a  dormant  the  premises  should  be  redeemed  in  that 

Judgment,  the  attornment  of  the  tenant  time.    A  assigned  the  lease,  and  the 

is  void.    Misso.  St.  877;  1  Ky.  Rev.  L.  land  was  redeemed  from  the  levy  at  the 

444;  1  N*  Y.  Rev.  St.  744;  1  Yir.  Rev.  end  of  six  months,  the  lessee  having 

G.  169;  Iloskins  v.  Helm,  4  Litt.  811.  paid  three  quarters'  rent  to  the  assignee 

In    Illinois  the  distinction   is  made,  of  the  lease.    Held,  that  A  was  not  en- 

that,  although  mere  indorsement  of  a  lease  titled  to  recover  of  the   assignee   the 

by  the  lessor  passes  no  legal  title  (Chap-  amount  of  the  rent  received  by  him  for 

man  v.  v,  M'Grew,  20  III.  101);  yet  he  the  third  quarter.    Southard  v.  Parker, 

may  thus  pass  the  equitable  right  to  re-  26  Maine,  214. 

oeive  the  rent.    Dixon  t.  Buell,  21  111.  (a)  Any  disaffirmance  of  the  landlord's 

208.  title,  by  the  lessee,  operates  as  a  forfeit- 

A  suit  against  a  lessee,  to  recover  pos-  ure,  and  makes  the  latter  a  trespasser, 

session  on  account  of  the  non-payment  Newman  «.  Rutter,  8  Watts,  61. 
of  rent,  &c.,  is  properly  brought  by  the 
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CHAPTER  XV. 

LBA8E. 

■ 

1-2.  Deiimtion.  18.  In  the  alternaiiTe. 

8.  Form.  19.  Conditional. 

5.  Preiumption  of.  22.  Who  may  lease — tenants  in  tail. 

6.  Words  neoessary;  whether  a  con-    28.  Hnsband  and  wife. 

trad  or  a  /mmc.  24.  Tenant  for  life. 

8.  Vliether  an  assignment  or  a  con-  25.  Gnardian* 

tract  for  it.  26.  Execntor  and  heir.' 

9.  Tfhether  a  lease  or  sale.  28.  Joint  tenants,  &c. 

10.  Whether  a  lease  or  an  agenq/.  88.  Infant. 

11.  Whether  a  lease  or  9l  partner thip.  84.  Avoiding  or  forfeiture  of  lease,  and 

12.  Contract  upon  thareij  lease  in  some  what  will  he  a  confirmation. 

of  the  United  States.  42.  Covenants;  unuUj  for  title,  repairs, 

13.  Acceptance  of  lease.  &c. 

14.  Commencement  and   termination;    69.  Renewal;  f)ef7»«fiia/ lease. 

''  date  "  and  **  day  of  the  date.''    60.  Estoppel. 
16.  "Lease,^  import  of  the  word.  67  note.  License. 

^  1.  In  immediate  oonnectioii  with  Estate  for  years^  the  sub* 
ject  treated  in  the  last  chapter,  it  seems  proper  to  consider 
that  particulttr  form  of  transfer  or  assurance,  called  Lease^  by 
which  this  estate  is  created. 

§  2.  A  lease  is  a  contract  for  the  possession  and  profits  of  lands 
and  tenements  on  the  one  side,  and  a  recompense  of  rent  or  other 
income  on  the  other;  or  a  conveyance  of  lands,  &c.,  to  one  for  life, 
for  years,  or  at  will,  in  consideration  of  a  rent  or  other  recom- 
peD8e.^(a) 

4  Cmise,  61 .    See  4  Ad.  &  EU.  N.  867;  U.  S.  v,  Gratiot.  14  Pet.  626. 

(a)  A  covenant  hy  a  lessee,  to  expend  reservation  of  rent.    Failing  v.  Schenck, 

money  or  lahor  on  the  premises,  is  sup-  8  Hill,  844;  Hnnt  v.  Gomstock,  15  Wend. 

po0ed  to  be  made  in  consideration  of  the  667;  McKissack  v.  BuUington,  87  Miss. 

086  sod  profit  to  be  ohtained  from  them.  575.   See  Mitchell  v.* Com.  87  Penn.  187. 

flsDcoD  9.  Jaques,  14  N.  Y.  (6  Seld.)  If  payment  of  rent  is  the  only  proof 

UT.  ofilered  of  a  tenancy,  it  may  be  rebutted 

There  may  be  a  lease,  withont  any  by  other  evidence.    Doe  v.  FranciSi  2 
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§  3.  With  regard  to  the  form  of  a  lease,  it  has  been  remarked  ^ 
that  in  this  countiy  very  great  ignorance  prevails,  as  to  tho 
legal  effect  of  the  covenants  contained  therein,  owing  to  the 
general  use  of  printed  forms,  or  copies  from  books  of  forms,  or 
from  some  old  instrument  in  print. 

§  4.  A  lease  for  years  must,  in  general,  be  in  writing,  parol 
leases  passing  only  an  estate  at  wilL(a)  Leases  are  usually 
sealed,  as  well  as  signed;  and  Mr.  Dane  suggests,  that  where » 
by  statute,  as  is  generally  the  case,  leases  for  more  than  a  cer- 
tain length  of  time  are  required  to  be  recorded,  it  is  to  be  im- 

^  Per  Parker,  Gh.  J.  16  Mass.  289.  shops  was  originally  drawn  up  by  some 
(The  same  learned  jadge  remiCrks,  that  unskilful  person,  and  ought  to  be  discon- 
the  printed  form  of  lease  sold  at  the    tinued.    Brewer  v.  Knapp,  1  Pick.  886.) 

Garr  &  K.  67.    Mere  participation  in  liable  in  covenant,  although  there  was 

profits,  with  a  joint  occupation,  does  not  but  one  seal,  and  that  was  opposite  the 

amount  to  a  tenancy;  as  where  a  person  signature  of  the  first  signer;  and  that, 

contracted  with  a  hotel  company,  that  he  the  declaration  averring  the  covenant 

should  reside  in  the  hotel,  free  of  charge  declared  on  to  be  ''  sealed  with  the  seals 

for  board,  conduct  and  have  the  ekclu-  of  the  said  defendants,''  and  the  truth 

sive  management  of  it,  and,  at  the  end  of  that  averment  being  admitted  by  the 

of  the  term,  the  furniture  be  restored  to  demurrer,  the  court  must  regard  the 

the  company.  State  v.  Page,  1  Spear,  408.  seal  as  affixed  by  both  parties.    Van 

A  grant  of  franchises,  fur  a  limited  Alstyne  t.  Van  Slyck,  10  Barb.  883. 

time,    after  which  they  revert  to  the  See  McLaren  «.  Watson,  19  Wend.  557, 

State,  is  not  a  lease;    Bridge.  &c.  o.  The  26,  425. 

State,  1  New  Jersey,  884.  Lease  to  A.  (a)  See  Ettate  at  Will.  Whether  cer- 
Annexed  to  the  lease  was  an  undertak-  tain  premises  are  parcel  of  the  premises 
ing  signed  by  B  and  G,  and  sealed  with  demised,  if|Pot  ascertained  by  the  writ- 
one  seal  opposite  the  name  of  B,  in  the  ten  contract,  is  always  a  question  open 
following  words  :  '*  In  consideration  of  to  extrinsic  evidence.  Crawford  v.  Mor- 
one  dollar  in  hand  to  me  paid  by  A,  I  ris,  5  Gratt.  90.  But^  a  written  agree- 
hereby  covenant  and  agree  to  become  ment  to  pay  a  certain  rent  cannot  be 
surety  for  the  faithful  performance  of  varied,  by  parol  evidence  of  a  subsequent 
said  A's  covenant,  as  expressed  in  the  verbal  contract  for  a  smaller  sum,  and 
aforesaid  lease."  In  an  action  of  cove-  the  actual  payment  thereof.  Crowley  v. 
nant  upon  this  instrument  by  the  lessor  Yitty,  9Eng.  L..&£q.  501.  (See  Browne 
against  B  and  C ;  held,  although  it  did  on  the  Statute  of  Frauds  (Appendix) 
not  expressly  appear  to  whom  the  cove-  for  the  statutes  of  the  several  States  in 
nant  was  made,  yet,  reference  being  relation  to  leases  for  not  more  than  one 
made  therein  to  the  lease,  both  instru-  or  two  years.) 

ments  must  be  read  together,  to  ascertain  A  parol  agreement  for  renting  real 
the  contract;  that,  taken  together,  they  estate,  made  for  one  year,  to  commence 
wore  equivalent  to  an  express  covenant  at  a  future  period,  is  not  void  under  the 
to  the  plaintiff;  that,  even  if  this  were  provisions  of  the  Revised  Statutes  of 
not  the  rule,  the  fact  of  executing  the  New  York  respecting  ''fraudulent  con- 
covenant  under  the  plaintiff's  lease,  and  veyances  and  contracts  relative  to  lands, 
delivering  it  to  the  plaintiff,  would  ena-  Taggard  v.  Roosevelt,  2  Smith,  100. 
ble  her  to  recover  thereon;  that  the  A  parol  agreement  for  a  lease,  for  one 
consideration  mentioned  in  the  writing  year,  though  void  as  a  contract,  may 
was  sufficient  to  make  the  covenant  valid,  explain  the  subsequent  holding,  and 
on  tho  ground  of  mutuality;  that  the  show  that  it  was  not  on  the  term  of  a 
obligation  of  the  defendants  was  joint  prior  valid  lease.  Crommelin  o.  Thiess, 
and  several;  that  they  were  both  jointly  81  Ala.  412. 
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plied  that  they  must  be  under  seal.     But,  ordinarily,  no  seal  is 
necessary  to  the  validity  of  a  lease.*(a)* 

§  5.  Leases  may  be  presumed  from  long  possession,  not  other- 
T^ise  to  be  explained.^  The  onus^  of  proving  that  no  rent  was  to 
be  paid  where  one  occupies  another's  lands,  is  on  the  former. 
Thus  where  a  man  occupies  the  lands  of  his  father-in-law  by  the 
pennissioD  of  the  latter,  the  presumption  of  law  is  that  he  was 
to  pay  a  reasonable  rent.  There  is  nothing  in  the  relationship 
of  the  parties  which  would  raise  a  contrary  presumption. 
Though  the  relationship  of  the  parties,  and  their  ability  and 
condition  in  life,  are  circumstances  to  be  submitted  to  the  jury, 
to  be  considered  by  them  in  determining  whether  there  was  an 
express  contract  that  no  rent  was  to  be  paid.^(6) 

• 

MDane^  126;  Hunt  v.HazIeton,  6  N.    Verm.   62;    Sharp  v.  Mayor,  &c.,  40 
n.  216;  Kinzie-D.  Trustees,  &c.,  2  Scam.    Barb.  266. 
188.    See  University,  &c.  v.  Joslyn,  21        '4  Pet. 

"  Sterrett  v.  Wright,  8  Gas.  269. 

(a)  In  Delaware,  no  lease  shall  operate  248;    Taylor   v,    Bailey,  Wright,  646} 

for  a  longer  term  than  one  year,  unless  Mass.  Rey.  St.  407;  Anderson  v.  Critch- 

made  bydeed.    A  written  lease  for  more  er,  11  Gill  &  J.  460;  Barney  v.  Keith,  4 

than  three  years,  signed  by  the  party  Wend.  602;  Me.  Rev.  St.  874;  Chapman 

making  it,  though  not  under  seal,  is  v.  Bluck,  4  Bing.  N.  187;  Verm.  Rev. 

ralid  under  the  Statute  of  Frauds,  (Rev.  St.  812;  Taylor  L.  &  T.  19;  Burnett  v. 

Laws,  161,  sec.  9.)  of  New  Jersey,  and  Thompson.  8  N.  G.  879.     See  People  v. 

can  no  more  be  turned  into  a  lease  at  Stiner,  46  Barb.  66;  Wim   v.  Merter,  4 

wil],  than  It  can  be  assigned  or  snrren-  Greene,  64. 

dered  by  parol.  Mayberi-y  v,  Johnson,  8  A  statute  which  provides,  that  ''  no 
Green,  116.  bargain,  sale,  mortgage  or  other  convey- 
In  Virgiota  and  Kentucky,  a  convey-  ance  of  houses  and  lands,  shall  be  good, 
ance  for  more  than  five  years;  in  Ver-  &c.,  against  any  other  person  but  the 
moot  and  Rhode  Island,  for  more  than  grantor,  &£.,  unless  the  deed,  &c.,  be 
one  Tear;  in  Maryland.  Michigan,  New  acknowledged  and  recorded,'' &e.,  does 
Hampshire,  Maine  and  Massachusetts,  not  apply  to  a  lease  for  years  of  land  and 
for  more  than  seven  years;  is  invalid,  aright  of  way.  Stone  v.  Stone,  1  R.  I. 
unless  sealed  and  recorded.   In  Vermont,  426. 

QckMvkdged  and  recorded.  Between  the  In  Ohio,  without  acknowledgment  and 

parties,  recording,  it  seems,  is  unneces-  attestation,  a  lease  for  five  years  is  bad. 

nry.   In  Indiana,  leases  for  more  than  Richardson  v.  Bates,  8  Ohio  (N.  S.),267* 

three  years,  to  be  valid  against  third  In  North  Carolina  no  registration  is  neoes- 

persons.  must  be  recorded.    lA  Connec-  sary.  Barnett  v.  Thompson,  8  N.  C.  879. 

ticut.  leases  for  more  than  one  year  are  In  Tennessee*  an  agent  may  lease  for 

good  only  against  the   lessor  and  his  seven  years,  thongh  his  authority  is  ver- 

beirs.  unless  attested  by  two  witnesses,  bal.    Johnson  v.  Somers,  1  Humph.  268. 

acknowledged  and  recorded.    In  Ohio,  (6)  In  New  York,  where  a  person  is 

an  nnsealed  writing  is  good,  as  a  lease,  in  the  quiet  and  peaceable  possession  of 

after  entry  and  enjoyment.    Before,  it  premises  with  the  knowledge  and  acqui- 

f5  only  a  contract.     I  Md.  L.  126;  Del.  escence  of  the  owner,  for  upwards  of  a 

St.  1829,  368;  Ind.  Rev.  St.  232;  Yirg.  month,  and  has  taken  such  possession 

Code,  507;  Conn.  St.  860;  1  Ky.  Rev.  L.  under  a  purchase  from  one  who  claims  to 

4S2i  1  Vi.  Rev.  G.  166;  N.  U.  Rev.  St.  have  a  parol  lease  from  such  owner,  and 
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\  6.  The  words  appropriated  to  this  kind  of  contract  are 
"  demise,  lease,  and  to  fifrm  let;"  but  any  other  expression,  indi- 
cating an  intent  on  the  one  side  to  quit,  and  on  the  other  to  take, 
possession  for  a  given  time,  is  sufficient  to  constitute  a  least; 
more  especially  where  there  is  a  certainty  as  to  the  time  when 
the  term  shall  commence  and  terminate,  and  the  amount  of  rent 
to  be  paid.  So,  although  in  the  form  of  a  license,  covenant,  or 
agreement.(a)  It  is  enough,  if  there  be  express  words  of  pres- 
ent demise,  or  equivocal  words  accompanied  with  others,  to  show 
the  intention  of  the  parties  not  to  have  a  future  lea3e,  especially 
if  possession  be  taken;  and  their  intentiqn  may  be  gathered,  not 
only  from  the  instrument,  but  from  their  concurrent  or  subse- 
quent acts.^(5) 

*Go.  Lit.  45  b;  Bac.  Abr.  Lease  K;  Hall  v.  Seabright,  1  Mod.  14;  Doe  v. 

Wright  V.  Travesant,  8  G.  &  P.  441;  Ashburner.  5T.R.168;  Pineov.  Judson, 

Moore  V.  Miller,  8  Barr,  272;  Jenkint «.  6  Bing.  206;  Chapman  v*  Blittk,  Arn. 

Eldredge,  8  Story,  825;  Mosher  v.  Bed-  27;  Doe  «.  Bci](]an]in,  0  Ad.  &  £11.  644; 

ing,  8  Fairf.  478;  Merrick  v.  Lewis,  8  Alderman  v.  Neate,  4,  704;  Gushing  v. 

McC.  211;  Right  v.  Proctor,  4  Burr.  Mills,  6  Mann.  &  G.  178;  Bond  o.  Roth- 

2208;  Tooker  v.  Squier,  1  RolleV  Abr.  ing,  1  Ell.  B.  &  £.  871. 
817;  Whitlock  v.  Horton,  Gro.  Jac.  91; 

was  in  actual  possession  for  two  months,  An  agreement,  that  a  future  lease  shall 

he  is  to  be  deemed  rightfully  in  posses-  contain  a  special  provision  as  to  notice, 

sion,  so  far  as  ta  entitle  him  to  occupy  is  not  itself  subject  to  such  proyislon,  no 

till  the  1st  of  May  then  next,  or,  at  least,  lease  being  executed.    Tooker  v.  Smith, 

until  the  tenancy  be  terminated  by  notice.  40  £ng.  L.  &  £qu.  870. 

The  owner  may  not  forcibly  eject  him,  A  writing,  acknowledging  receipt  of  a 

and  defend  the  act  by  showing  that  such  bond  for  money,  for  the  '*  purchase  of  the 

alleged  parol  lease  was  not  binding  upon  cypress  timber  "  on  land,  with  an  agree- 

him-.   Marquart  v.  La  Fargo,  5  Duer,  6b9.  nient  to  let  the  purchaser  have  a  certain 

Still  less  was  the  owner  justified  in  length  of  time  **  to  cut  the  timber  off  of 

closing  the  entrance,  and  refusing  to  per-  the  land,'*  creates  an  estate,  and  enables 

mit  such,  tenant  to  remove  his  goods.    Id.  the  purchaser  to  occupy  the  land  and 

In  an  action  for  damages,  in  such  case,  take  the  timber  for  the  time    stated 

the  owner  is  liable  fur  the  value  of  the  Moring  v.  Ward,  5  Jones,  272. 

goods  detained,  and  for  the  injury  done  On  the  other  hand,  the  word  Ui  is  a 

by  breaking  up  the  business  of  the  ten-  comprehensive  term,  which  does  not  ne- 

ant,  who  kept  a  refreshment  saloon  within  cessarily  pans  a  mere  term  fur  years,  but 

the  purlieus  of  a  theatre.    Id.  may  convey  the  fee.    '*  A  hath  let  to  B, 

In  such  case,  it  is  not  erroneous  to  his  legal  heirs  and  representatives — at  the 

allow  evidence,  that ''  the  plaintiff  did  a  rate  of  $15  per  acre,  to  be  paid  by  B,  or 

pretty  large  business;"  that  ''  the  busi-  his  legal  heirs,  annually  to  A,,  his  heirt 

ness  was  good  and  profitable,"  and  that  and  assigns."    This  passes  the  fee,  sub- 

"one-half  the  receipts  were  clear  profit;"  ject  to  a  grouud  rent  in  fee.    Krider  v, 

to  be  given  to  the  jury,  among  other  tes-  Lafferty,  1  Whart.  308. 

timony,  to  aid  them  in  fixing  the  amount  Leases  are  to  be  construed  like  other 

of  damages.    Id.  contracts,  so  far  as  intention  and  custom 

(a)  To  constitute  a  lease,  -one  must  are  to  govern  in  their  construction.     Idd- 

intend  to  dispossess  himself;  the  other  ings  r.  Kagle,  2  Watts  &  S.  24. 

party  to  occupy  in  place  of  the  former.  (6)  *'  It  is  covenanted  and  agreed  be- 

Waller  v.  Morgan,  18  B.  Mon.  186.    See  tween  A  and  B,  in  these  words  :    First, 

People  V.  Kelsey,  88  Barb.  269.  that  A  doth  let  said  lands  for  five  years. 
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§  7.  On  the  other  hand,  it  has  been  repeatedly  held,  that,  not- 
withstanding words  of  present  demise,  an  instrument  shall  not 
operate  as  au  actual  lease,  if  there  is  a  manifest  intention,  appear- 
ing on  the  whole  paper,  that  it  should  operate  otherwise.    An 

to  begin  at  the  M.  feast  next  ensniBg;  during  the  term.    B  covenanted  to  pay 

prorided,  that  B  should  pay  A  annually  accordingly.    Before  April  lat,  1807,  A 

doriog  tbe  term  £120,    Also  tbe  said  sold  the  farm.    Held,  without  paying 

parties  do  covenant,  that  a  lease  shall  be  $2&0,  B  had  a  rested  estate  as  lessee, 

made  and  sealed,  according  to  the  effect  and  might  maintain  ejectment.    Thorn- 

of  these  articles,  before  tbe  next  feast  of  ton  v.  Payne,  5  John.  74.                        < 

S.-'   Held,  the  words  **  doth  let,"  made  A  and  B  entered  into  a  sealed  contract, 

this  a  present  lease,  and  that  the  follow-  which,  after  reciting  a  covenant  by  A  to 

log  ezpressioDS  of   prospective  import  finish  a  certain  ouilding  then  erected,  for 

merely  contemplated  the  making  of  far-  the  manufacture  of  cotton,  furnish  water- 

ther  assurance.  Harrington  v.  Wise,Cro.  power  and  machinery  therefor,  by  a  cer- 

Elii.  486.    See  Jackson  e.  Keissclbrach,  tain  day,  and  keep  the  machinery  in  re- 

10  John.  486;  Poole  v.  Bentley,  12  £.  pair  for  one  month,    proceeded    thus: 

168;  Hallett  v.  Wylie,  8  John.  44.  ''  And  A  does  hereby  lease  said  building 

So,  where  an  instrument  contained  an  to  B  for  the  term  of  ten  years,*'  from  the 

^ireement  for  a  subsequent  lease  and  de-  day  before  named,  but  B  is  to  have  the 

mise,  when  a  fence,  &c.,  should  be  fin-  use  of  the  building,  &c.,  after  they  are 

iahed,  but  also  a  clause  for  re-entry,  completed,  free  of  rent,  from  a  day  prior 

upon  breach  of  covenant,  and  the  pro-  to  the  date  of  the  instrument,  until  they 

posed  tenant  entered  and  paid  rent;  held,  shall  be  ready  for  operation;  ''and  B 

a  lease,  not  a  mere  agreement  for  one.  shall  also  use  said  building,  free  of  rent, 

Alexander  V.  Bonnin,  6  Scott.  611.  for  the  purpose  of  storing  cotton  and 

By  articles  between  A  and  B,  A  cove-  machinery  and  making  repairs,  from  tbe 

itnted,  granted;    and  agreed,  that  B  date  of  this  instrument;"  and  B  cove- 

sboold  have  and  enjoy  the  land  for  six  nants  to  keep  the  running  machinery  in 

rears,  in  consideration  of  which,  B  cov-  repair  after  the  expiration  of  one  month, 

enanted  to  pay  an  annual  rent  to  A  and  B  took  possession  under  the  contract. 

kitkiirs.    Held,  a  good  lease.    Drake  v.  Held,  the  in.strumont  created  a  present 

Manday,  Cro.  Car.  207.    See  Tisdale  v.  demise,    to  commence    in  futuro,   not 

£aex,  Hob.  84.  merely  an  agreement  for  a  leaq^.    Bacon 

Aand  B  agreed  with  C,  that  they  would,  v.  Bowdoin  22  Pick .  401 . 

with  ail  convenient  speed,  grant  him  a  An  indenture «  by  which  W.  leases  and 

lease  of,  and  they  did  thereby  set  and  let  demises  ''  a  mill  to  C  for  a  term  of  tea 

to  him  certain  land,  to  hold  for  twenty-  years,  yielding  and  paying  rent  therefor" 

oneyears,  at  a  certain  rent,  payable  semi-  a  certain  sum  quarterly,  to  commence 

asooally.    The  lease  to  contain  the  usual  two  months  alter  this  date ;  and  C,  '*  de- 

corenants,  and  certain  special  ones,  one  siring  that  additions  may  be  made  to  said 

ofvbichspokeof**  this  demise.-'    Held,  mill,  proposes  to  advance  the  capital 

these  words,  with  the  words  tei  and  let,  necessary  for  said  additions,  said  advance 

made  this  a  present  lease,  with  an  agree-  to  be  deducted  from  tbe  rent,"  and  ^*  said 

mentforamore  formal  one  thereafter.  G,  lessee,  agrees  to  pay  an  additional 

Baxter  e.  Browne,  2  Black.  R.  978.  rent "  for  the  additions,  '*  of  ten  per  cent 

A  hath  let,  and  by  these  presents  doth  yearly  on  their  cost,"  and  *'  propiosing  to 

demise,  &g.,  unto  Bfor  twenty-one  years,  hire  water-power  in  connection  with  said 

to  commence  after  A  hath  recovered  said  mill,  hereby  covenants  and  agrees  to  pay 
lands  from  C.    -Leases,  with  powers  of    W  "  a  certain  rent  semi-annually  for  the 

distress  and  clauses  for  re-entry,  &c.,  to  water-power;  and  that  he  will  pay  the 

be  drawn  and  signed  at  the  request  of  taxes,  and  not  sufier  waste,  nor  *' assign 

either  party,  as  soon  as  A  recovers,  &c.  the  said  lease  or  underlet,  without  the 

Held,apresent  lease.    Barry  v.  Nugent,  consent  of  the  lessor;"  and,  at  ''the  ter- 

5T.  R.  166.    A  bargained,  covenanted,  mination  of  this  lease,  said  0  is  to  have 
and  agreed  with  B,  by  articles,  that  he    the  right  of  renewing  said  lease  for  five 

would  lease  to  B  a  farm,  for  six  years  years;"  is  a  lease,  and  not  an  agreement 

from  April  1st,   1807,  on  condition  B  for  a  lease.    Weed  v.  Crocker,  18  Gray, 

should  pay  $250  on  April  1st,  each  year  219. 
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agreement  for  a  future  lease  will  not  constitute  a  lease,  though 

followed  by  actual  occupation.*  This  intention  may  be  infe^rred 
from  strong  circumstances  of  inconvenience,  connected  with  a 
different  construction;  such  as  a  forfeiture.(a) 

'  Camden  v.  Batterbury,  6  G.  B.  (N.  S.)  808,  896. 

(a)  Where  the  instrument  referred  to  A  agreed  *'  to  let  premises  to  B,  on 
a  parol  agreement,  and  did  not  state  tlie  lease,  with  a  parchasing  clause,  for 
commencement  or  duration  of  the  ten-  twenty-one  years,  at  £63  per  year;"  B 
ancy;  held,  a  mere  agi*eeroent,  not  a  to  enter  any  time  on  or  before  a  certain 
lease.  Gore  v.  Lloyd,  12  Mees.  &  W.  day.  Held,  a  mere  agreement — there 
468.  Such  agreement  may  opei-ate  as  a  being  no  words  of  demise,  the  commence- 
license  to  enter ^  and  give  a  right  to  claim  ment  of  the  tenancy  being  left  uncertain, 
specific  performance  or  damages.  Price  and  the  words  as  to  purchasing  showing 
V.  Williams,  1  Mees.  &  W.  6.  An  ex-  that  the  letting  wa^  to  be  by  a  particular 
press  proviso,  that  the  instrument  shall  instrument,  containing  such  lease.  Denk 
operate  only  as  an  agreement,  not  a  lease,  v.  Hunter,  5  B.  &  A.  822. 1042. 
will  be  carried  into  effect,  though  other  An  agreement  provided,  that,  out  of 
clauses  indicate  a  different  intent.  Per-  the  rent  mentioned,  a  proportionate 
ring  V.  Brooke,  1  M.  &  R.  610.  But  not  abatement  should  be  made,  in  regard  to 
the  mere  use  of  the  word  abetment,  certain  excepted  premises,  and  the  ten- 
John  V.  Jenkins,  1  Gr.  &  M.  288.  ant  hold  under  ail  usual  covenants^  ^c. 

A  and  B  entered  into  the  following  ar-  Hold,  not  a  lease,  because  it  might  be 
tides:  "A  doth  demise,  &c.,  to  B,  to  disputed  what  are  tMua/ covenants.  Mor- 
havo  it  for  forty  years,"  with  a  rent  re-  gan  v.  Bissell.  8  Taun.  G6.  But  see  Doe 
served,  and  a  clause  of  distress.  A  mem-  v.  Benjamin.  1  Per.  &  Dav.  440. 
orandum  was  afterwards  written  in  the  The  defendant  entered  into  a  contract 
same  paper,  that  these  articles  were  to  with  A,  in  writing/  not  under  seal,  ''  to 
be  ordered  by  counsel  of  both  parties,  let''  to  A  a  certain  farm,  to  commence 
according  to  due  form  of  law.  A  lease  on  the  first  of  April,  1842,  and  continue 
was  afterwards  drawn  by  counsel,  but  from  year  to  year  for  five  years,  or  so 
not  sealed,  the  parties  differing  jis  to  long  as  the  parties  should  agree  and  be 
Jire-boie,  Held,  no  lease.  Sturgion  v.  satisfied,  reserving  to  either  party  the 
Painter,  Ney  R.  128;  Tenny  v.  Childs,  2  right  to  terminate  the  contract  by  giving 
M.  &  S.  225;  Pleasants  v,  Higham,  1  one  month's  notice  in  writing;  the  pro- 
Roll.  Abr.  848.  See  People  v,  Gillis,  24  duce  of  the  farm  *'  to  be  equally  divided 
Wend.  201;  Jones  v.  Reynolds,  1  Ad.  &  by  weight  or  measure,  between  the  par- 
Ell.  (N.  S.)  506;  RawBon  v.  Eicke,  7  Ad.  ties.''  Held,  although  this  gave  A  an 
&  £11.  451;  Bicknell  v.  Hood,  5  Mees.  &  interest  in  the  land,  and  a  right  to  occupy 
W.  104;  Chapman  v.  Towner,  6,  100;  it  without  molestation  from  the  defend- 
Brashier  v.  Jackson,  lb.  549;  Helser  v.  ant,  while  he  coutinued  in  the  perfurm- 
Pott,  8  Barr,  179;  Jackson  v.  Moncrief,  ance  of  the  contract,  yet  it  did  not  con- 
5  Wend.  26;  ■  v.  Myers,  8  John,  stitute  a  lease,  but  A  was  a  quasi  tenant 
888;  Tempest  9.  Ravvling.  18  £.  10;  Fen-  at  will,  while  the  contract  continued  in 
ner  v.  Hepburn,  2  Y.  &  C  159.  'force,  and  the  defendant  and  A  were 

An  instrument  contained  words  of  pres-  tenants  in  couimon  of  the  growing  crops, 

ent  demise,  but  also  an  agreement  by  the  and  of  the  produce  of  the  farm  before 

owner  toteake  alterations  and  improve-  severance.    Aiken  r.  Smith,  21  Vt.  172. 

ments,  and  by  the  other  party,  to  take  a  So,  though  the  defendant,  subsequent  to 

lease  when  they  should  be  made.    Held,  the  assignment,  had  caused  an  undivided 

a  mere  agreement  for  a  lease.    Jackson  half  of  ih(,  produce  to  be  attached  and 

r.  Delacroix,  2  Wend.  438.  sold  on  execution,  as  the  property  of  A, 

Agreement  between  A  and  B,  that  A  and  himself  become  the  purchaser.     lb. 

should  enjoy  the  mills ^  &c  ..  and  that  B  [In  this  case,  the  case  of  Hnrd  v,  Dar- 

would  give  him  a  lease  for  a  certain  time,  ling,  14  Vt.  214,  16  Vt.  877,  was  exam- 

aud  at  a  certain  rent,  and  purchase  an  ined,  and  the  correctness  of  the  decision 

additional  piece  of  land  and  add  it  to  was  questioned.]     Held,  also,  the  inte- 

that  demised.    Held,  a  mere  agreement,  rest  of  A  in  the  growing  crops,  before 

5  T.  R.  168.  severance,  was  assignable;  and  the  plain- 


LEASE.  267 

§  8.  The  question  sometimes  arises,  whether  a  transaction  is 

an  actual  assiffnment,  or  only  a  contract  for  assignment,  of  a 
lease.  The  latter  construction  was  given,  where  money  was  sub- 
sequently to  bo  paid,  though  in  the  mean  time  the  assignee  was 
to  pay  rent,  perform  the  covenants,  and  indemnify  the  lessee 

against  them;  with  a  condition  of  re-entry.^ 

*  Line  e.  Stephenson,  7  Scott,  69.   See  Chase  v.  McDonneU,  24  III.  236;  White 

V.  Bayley,  10  C.  B.  (N.  S  )  227. 

tiff,  hsTing  received  from  A  a  legal  as-  maintain  trespass  either  against  a  stran- 

signment  of  lib  interest,  became  tenant  ger  or  the  agent  of  the  town.    But  the 

io  common  with  the  defendant,  in  place  mere  vote  of  a  town,  that  their  agent 

of  A.  and  might  sustain  an  action  of  ac-  may  let  certain  land  for  a  year,  is  no 

coQDt  against  the  defendant,  to  recover  lease,  and,  if  ho  let  without  writing,  the 

his  jast  proportion.    lb.  lessee  has  only  an  estate  at  will.    Todd 

A  doth  hereby  agree  to  let,  and  B  v.  Hall,  10  Conn.  659-60;  Hingham  v. 

agrees  to  rent  and  take,  &c.,  all  bis  Sprague,  15  Pick.  102. 

estate,  &c.    It  is  agreed  that  said  B  **  It  is  hereby  agreed  between  A  and 

shall  enter  immediately,  but  not  com-  B,  that  A  will  let  to  B  the  use  of  the 

meitte  payment  of  rent  till,  &o.    It  is  county  house  in  L,  from  December,  1817, 

further  agreed    that    leases,  with  the  to  April,   1818,  and  B  agrees  to  pay 

usual  covenants,  shall  be  made  on  or  A  therefor  $250,  provided  a  majority 

before,~&c.    Held,  no  lease;  but  only  an  of    the    county    court    agree    thereto, 

agreement  for  immediate  possession,  till  November  18,  1817.''    Held,  no  lease, 

a  lease  could  be  drawn.    Goodtitle  v.  but  an  agreement  upon  condition  prece- 

¥ay,  1  T.  R.«7^.  dent;  and,  in  assumpsit  by  A  for  the 

A  certain  instrument  recited  that  A,  rent,  B  was  allowed  to  prove  by  parol 

if  he  should  have  a  title  to  certain  lana  that  he  occupied  as  tenant  of  the  county, 

opoo  B*8  death,  would  immediately  lease  Buell  v.  Cook,  4  Conn.  288. 

it  to  G,  and  declared  that  he  did  thereby  Agreement  that  A  will  give  B  a  lease 

agree  to  demise  the  same,  with  a  subse-  for  ninety-nine   years,  as    soon  as   he 

queotcovenant  to  procure  a  license,  &c.,  shall    comply   with  certain    conditions, 

to  do  it.    Held,  only  a  contract  for  a  manifestly  to  be  executed  by  both,  but 

lease.    Doe  v.  Clare,  2  T.  il.  789.    See  signed  by  A  alone,  with  the  day  of  the 

10  John.  886;  4  Dane,  182.     (The  two  month  left  blank,  and  never  signed  or 

U«t  cases  turned  in  part  upon  the  point,  attempted  to  be  signed  by  B,  and  never 

tljat  the  proper  stamp  was  wanting.)  delivered  to  him  during  A's  life.    Held, 

A  agr^  to  let  her  house  to  B  during  an  inchoate  instrument,  passing  to  B  no 

her  life,  supposing  it  to  be  occupied  by  interest,  either  legal  or  equitable.    So 

B,  or  a  tenant  agreeable  to  A,,  and  a  an  order,  directing  possession  of  land  to 

dame  was  to  be  added  in  the  lease  to  be  delivered  to  a  party  '^to  whom  it  has 

give  A's  son  an  option  to  possess  the  been  leased  for  ninety- nine  years,'Ms  not 

home  when  of  age.    Held,  only  a  con-  'itself  a  lease,  nor  an  agreement  for  a 

tract,  not  a  lease.    Doe  v.  Smith,  6  fi.  lease,  for  that  term,  which  equity  can 

630.  enforce,  being  defective,  if  for  no  other 

A  town,  by  vote,  directs  that  a  lease  reason,  in  not  showing  what  rent  is  to  be 

of  certain  land  may  be  made,  "  which  paid.    And  possession  taken  in  May,  in 

shall  vest  in  the  lessee  all  the  right  of  pursuance  of  such  an  order,  does  not 

said  town  to  ent«r  upon  said  quarries  show  that  the  subsequent  holding  was 

and  remove  stones,  and  do  any  other  under  a  contract  made  in  the  following 

lawful  act  for  and  in  behalf  of  said  town,  July.   Howard  v.  Carpenter,  11  Md.  259. 

in  relation  thereto."    This  vote,  and  a  Articles  of  agreement  between  A  and 

lease  made  in  pursuance  of  it,  give  to  B  contained  the  following  clause :  **  that 

the  lessee  a  perfect  right  of  entry. and  the  said  mills.  Sec.,  he  shall  enjoy,  and  I 

possession,  with  all  the   powers  of  the  engage  to  give  him  a  lease  in  for  thirty-, 

town  in  relation  to  the  subject.    The  one  years  from,  &c.,'at  the  rent,  &c., 

leasee  becomes  a  legal  owner,  and  may  and  that  I  will  purchase  one  yard  in 
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^  9.  The  question  niay  also  arise,  whether  a  particular  traas- 
action  constitutes  a  lease  or  a  sale.  Thus,  after  sale  of  a  house 
bj  written  agreement,  for  a  certain  sum,  and  in  the  meantime  a 
weekly  rent  rent  reserved,  the  purchaser  married  the  defendant, 
the  purchase-money  was  paid,  and  the  seller  died^  The  execu- 
tors then  proceed  in  the  county  court  against  the  defendant,  to 
recover  possession.  Held,  on  application  for  a  prohibition,  that 
the  relation  of  landlord  imd  tenant  did  not  exist,  and  a  prohibi- 
tion was  granted.*  So  in  February,  1842,  A  agreed  with  B  to 
sell  him  a  farm  for  a  certain  sum,  $375  to  be  paid,  part  in  June 
following,  and  the  balance  the  next  April,  whether  B  should 
decide  to  take  a  deed  or  not.  B  was  to  have  immediate  posses- 
sion^  and  decide  in  July,  1842,  whether  he  would  keep  the  pre- 
mises under  the  contract.  Held,  the  agreement  was  a  sale,  not 
a  demise,  and  the  $375  not  rent^  for  which  a  distress  could  be 
made.^(a) 

§  10.  So  the  question  may  arise,  whether  an  occupant  of  land 
is  a  lessee,  or  merely  a  servant,  of  the  owner.  Thus  the 
defendants,  owning  a  manufactory,  and  a  pond  aBove  it,  and 
having  purchased  of  the  plaintiff  the  right  to  draw  off  water 
from  the  pond  through  his  land,  made  a  written  contract  with 
one  B,  by  which  B  was  to  run  the  defendants'  mill  one  year, 
and  manufacture  for  them  at  a  certain  price  cotton  furnished  by 
them,  and  to  keep  the  mill  in  good  running  order  at  his  own 

'  Banks  v.  Rebbeck,  5  Eng.  L.  and       *  Monlton  v.  Norton,  5  Barb.  286. 
Equ.  298. 

breadth  to  be  laid  to  the  race,  &c.   And  (a)  The  lessoY  of  a  farm,  for  three 

if  it /bo  bought,  and  the  purchase  is  more  years,  covenanted  to  furnish  t«n  cows 

than  £200  per  acre,  said  B  to  pay  "  the  with  hay  sufficient  to  winter  them,  to  be 

additional   cost.    Held,  the  words    he  k^t  for  the  use  and  benefit  of  the  lessee 

fhall  enjoy,  and  /  engage  to  give  him  a  during  the  term ;  ^to  risk  them  against 

leaee,  showed  an  unequivocal  intention  all  unavoidable  accidents;  and  to  pay  all 

for  a  future  lease;  and  this  construction  taxes  upon  them.  The  lessee  covenanted 

was  confirmed  by  the  consideration,  that  to  deliver  to  the  lessor,  at  the  expiration 

A  was  to  obtain  other  land  to  be  laid  to  of  the  three  years,  the  same  ten  cows, 

the  mill,  before  the   lease  should   be  or  others  worth  as  much  in  all  respects, 

made.    If  B  should  seek  to  enforce  the  with    hay    sufficient    to    winter    them 

instrument,  as  a  contract,  in  Chancery,  through.    Held,  this  did  not  pass  the 

he  would  not  be  turned  round  with  the  absolute  property  in  the  cows  to  the 

objection,  that  he  had  already  a  legal,  lessee,  but  was  a  leaset  merely,  with  the 

executed  estate,  but  a  lease  would  be  right  in  the  lessee,  in  case  any  of  the 

decreed  to  be  made.    Roe  o*  Ashburn-  cows  were  lust  by  accidents,  not  nnavoid- 

er,  6  T.  R.  168;  4  Kent,  106,  and  autho-  able,  to  return  other  caws  of  equal  value, 

rities.  Smith  v.  NUes,  20  Yt.  815. 
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expense,  except  the  main  gearing,  which  was  to  be  repaired  by 
the  defendants,  if  necessary.  No  rent  was  to  be  charged  by  the 
defendants,  and  they  were  not  to  be  called  on  for  any  expense, 
unless  the  main  gearing  should  fail  or  some  injury  arise  to  the 
dam.  Six  or  seven  acres  of  land,  where  the  factory  stood,  with 
the  factory  houses,  blacksmith  shop,  &c.,  were  to  be  used  by  B. 
In  an  action  against  the  defendants  for  an  injury  to  the  plaintiff, 
caused  by  B's  letting  off  the  water  from  the  pond  so  rapidly  as 
to  oTerflow  the  plaintiff's  land;  held,  B  was  a  lessee,  not  a.  ser- 
vant of  the  defendants,  and  therefore  they  were  not  liable  to 
this  action.^  So  the  defendant,  owning  a  farm  and  ferry,  leased 
them  rerbally  for  a  year,  the  profits  an^  proceeds  to  be  equally 
divided  between  him  and  the  lessee,  the  lessee  to  keep  and  man- 
age the  ferry  at  his  own  expense  of  labor,  the  defendant  to  put 
the  boat  in  good  order  at  the  commencement  of  navigation,  and 
the  expense  of  repairs  to  be  divided  between  the  parties;  the 
lessee  to  pay  the  defendant  half  the  receipts  weekly;  the  lessee 
to  conduct  all  his  business  as  such  tenant,  and  manage  the  said 
"farm  and  premises"  so  leased  to  him,  carefully,  &c.,  and  allow 
no  one  but  a  suitable  man  to  attend  the  ferry,  and  be  responsi- 
ble to  the  defendant  for  ^'  damages  occasioned  by  wilful  miscon- 
duct or  neglect  in  the  management  of  the  said  farm  and  premises, 
and  in  the  management  of  the  ferry,  and  the  scow  and  boat.'' 
Held,  the  lessee  was  tenant  of  the  defendant,  both  as  to  the  farm 
and  ferry,  and  the  defendant  not  liable  to  a  passenger  in  the 
boat,  for  an  injury  caused  by  the  lessee's  negligence  in  the  man- 
agement of  the  ferry.^  But  under  an  agreement  between  A  and 
B,  that  B  and  his  wife  should  work  for  A  one  year,  B  upon  the 
farm  of  A,  and  his  wife  in  the  house  connected  therewith;  B 
and  hbwife  having  taken  possession,  A  afterwards  ordered  them 
to  quit,  and,  npon  their  refusing,  ejected  them.  Held,  A  and  B 
stood  in  the  relation  of  master  and  sei'vant,  and  an  action  of 
trespass  did  not  lie.®  So  A,  the  proprietor  of  a  school,  employ- 
ing B  as  the  steward,  &c,,  assigned  to  him  for  lodgings  a  house 

*  Yiske  V.  Framingham,  14  Pick.  491.    Equ.,  Apr.,  1866.  p.  71 ;  White  r.  Bay- 
See  Anderaon  ».  NesraiUi,  7  N.  H.  167;    ley,  IOC.  B.  (N.)  2*27. 
QnecD,  kc.  v.  Spurrell,  Law  Rep.  (Eng.)        •  Felton  v  DeaU,  22  Verm.  170. 

*  Haywood  v.  Miller,  8  Hill,  90. 
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within  the  curtilage,  but  not  connected  with  A's  \Jwelling-house, 
by  any  common  covering  or  roof,  and  without  rent.  Held,  it 
was  in  law  the  dwelling-house  of  A.* 

§  11.  The  further  question  may  arise,  whether  a  lessor,  who 
is  to  receive  for  rent  a  certain  portion  of  the  profits  of  the  land, 
does  not  thereby  become  a  partner  of  the  lessee.(a) 

§  12.^  On  the  other  hand,  a  mere  contract  with  the  owner  of 
land  to  raise  a  crop  %ipon  sharea  does  not  necessarily  constitute 
9  lease.  The  parties  may  be  tenants  in  common  of  the  crop. 
But  the  relation  of  landlord  and  tenant  may  exist,  where  the 
letting  is  for  a  year,  and  the  rent  is  to  be  paid  in  part  of  the 
crop;  and  the  parties  \%)11  not  then  be  tenants  in  coDQmion.^(&) 

'  State  V.  Curtis,  4  Dev.  &  B.  222.  '  Alwood  v.  Bnckman,  21  III.  200. 

(a)  To  gnard  agaiDst  this  construction,  gle,  2  W.  and  Serg.  24.  Contract  be- 
lt is  provided  in  North  Carolina,  that  a  tween  A  and  B,  that  B  should  cultivate 
lessor  of  property  for  gold  mining  pur-  A's  farm  for  one  season,  and  deliver  him 
poses  shall  not  be  held  as  a  partner,  one-half  the  crops,  the  graip  to  be 
though  he  is  to  receiye  a  sum  uncertain  threshed  and  then  divided ;  and  should 
of  the  proceeds,  or  any  other  consider  a-  have  the  use  of  a  part  of  the  barn  to  put 
tion  which  is  uncertain,  but  may  be  made  his  grain  in.  Held,  before  a  division,  the 
certain.    1  N.  C.  Rev.  Sts.  426.  parties  were  tenants  in  common  of  the 

Lease  of  a  ferry  for  a  year;  the  lessee  crops.  Walker  v.  Fltts,  24  Pick.  19; 
to  take  charge  of  the  business,  pay  ex-  ace.  Putnam  v.  Wise,  1  Hill,  284.  See 
penses,  and  pay  the  lessor  half  the  gross  Chamberlin  v.  Shaw,  18  Pick.  278;  Cas- 
receipts.  Held,  the  parties  were  not  well  v.  Districh,  16  Wend.  879. 
partners,  even  as  to  third  persons.  Heim-  By  an  indenture.  A,  the  plaintiff.  "  de- 
street  V.  Howland,  6  Denio,  68.  mised,  granted,  and  to  farm  let''  to  B 

(6)  A  agreed  with  B  to  sow  and  raise  and  C  his  farm  with  the  buildings  thereon, 
on  B's  land  a  crop  of  whei^t,  B  to  find  reserving  for  his  own  use  certain  rooms 
the  team  and  one<4)alf  of  the  seed,  and  and  privileges  in  the  kitchen,  See.,  hahen- 
A  tp  do  the  labor;  the  wheat,  when  har-  dum  for  one  year,  they  covenanting  to 
vested,  to  be  put  in  B's  barn,  threshed  carry  on  the  farm  in  a  husband-like  man- 
and  divided  between  them.  The  wheat,  ner,  to  furnish  one  cow  and  other  stock, 
while  cut  and  standing,  was  attached  as  one-hidf  the  seed,  Sec.,  and  divide  the 
A's.  Held)  A  had  no  lease  of  the  land,  grain,  ecc.,  and  deposit  A's  portion  in  his 
and  no  exclusive  interest  in  the  wheat,  part  of  the  granary  and  cellar;  and  A 
but  it  belonged  to  the  parties  jointly,  agreeing  to  supply  certain  fanning  implo- 
But  if  A  agree  with  B  to  raise  a  crop  ments,  to  be  kept  in  repair  by  B  and  C; 
upon  B'tt  land,  and  pay  him  one-third  of  12  cows.  &c.,  whose  product  should  be 
it.  at  rent  J  this  is  a  lease,  and  A  may  have  equally  divided ;  the  wmter  mannre  to  be 
trover  against  B  for  taking  the  crop.  (4  put  on  the  land  at  A's  direction ;  the  hay 
Kent.  95;)  Bishop  v  Doty,  1  Verm.  17;  to  all  be  fed  out  on  the  farm;  half  of  the 
Hoskins  v.  Khoades,  1  Gil).  &  J.  266.  calves  to  be  reared,  if  suitable  and  pro- 
See  chap.  16.  Jackson  r.  Brownell,  1  mising  for  that  purpose,  and  the  other 
John.  267.  half  killed  for  veal.    The  hay  and  calves 

Where  a  transaction  of  this  kind  is  a  having  been  attoched  by  creditors  of  B 

mere  contract  for  pertona^  f^rvtcet,  which  and  C,  A  brings  an  action  against  tbe 

would  expire  with  the  death  of  the  party  officer.    Held,  the  above  agreement  did 

occupying,  it  is  no  lease.    Maverick  v.  not  so  vest  in  B  and  C  the  hay  and  calves 

Lewis,  8  McCord,  211.    In  Pennsylvania,  to  be  reared,  produced  on  the  farm  dur— 

landlord  and  cropper  is  a  phrase  famil-  ing  the  term,  as  to  render  them  liable  to 

iarly  known  to  the  law.    Iddings  v.  Na-  attachment ;  but  the  effect  of  it  was,  that 
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\  13.  Where  a  lease  is  made,  the  general  presumption  is,  that 
it  is  beneficial  to  the  lessee,  and  therefore  accepted  by  him. 
But  this  benefit  is  to  be  judged  of,  not  merely  by  the  terms  of 
the  lease,  but  by  all  the  circumstances  of  the  case.  If  the 
lessee  has  himself  a  perfect  title  to  the  land,  and  the  lessor  no 
title,  this  is  not  a  beneficial  lease,  and  no  acceptance  will  be 
pre8umed.*(a)     See  infra,  41. 

§  14.  Every  lease  must  have  a  certain  beginning  and  ending. 
It  may  begin  from  a  day  past.  If  made  to  commence  from  an 
impossible  date,  as  the  30th  of  Febi*uary — or  from  the  end  of 
another  lease,  which  does  not  exist,  or  is  void,  or  misrecited,  it 
takes  effect  from  delivery;  but  if  from  an  uncertain  date,  as 
where  the  month  is  mentioned,  but  not  the  year,  it  is  void.^ 
But  it  may  commence  or  end  upon  a  contingency  which  must 
happen,  as  from  the  lessor's  death,  running  to  a  certain  day.^ 
So  a  lease  for  twenty-one  years,  to  commence  after  the  termina- 

*Gampv.  Camp,  5GonD.  291.  *  Croodrigbt  v.  Richardson.  8  T.  R. 

'  Go.  Lit.  46  b,  and  n.  10;  1  Mod.  180;    462;  Child  v.  Bayley,  Cro.  Jac.  459. 
Moore  v.  Unney,  Hob.  18.    See  Fox  v. 
KathAQs,  82  Codd.  848.    See  p.  286. 

all  the  hay  should  be  consumed  on  the  time.    In  the  city  of  New  York,  a  lease 

farm,  and  such  calves  kept  on  the  farm  not  limited  in  duration  continues  to  the 

tfll  the  term  expired,  when  the  division  flrstof  May  next,  after  possession  taken; 

vss  to  take  place.    Lewis  v.  Lyman,  22  and  the  rent  is  payable  at  the  usual  quar- 

Pkk.  487.  ter  days  for  payriient  of  rent  in  that  city, 

Lnae  of  a  farm,  with  the  cows  and  unless  otherwise  expressed.     1  Rev.  Sts. 

tbee^  thereupon,  for  five  years,  at  a  cer-  744. 

tain,  annoal  rent,  with  a  provision  that  Where  a  writing  is  given  for  a  lease, 
covg  of  equal  age,  &c.,  should  be  re-  though  not  properly  executed  as  such 
tuned  at  the  end  of  the  term,  and  also  (as,  in  Connecticut,  by  sealing,  acknow- 
sheep.    Held,  the  cdWs  and  sheep,  as  ledgment  and  recording) ,  it  may  be  used 
also  others  substituted  for  them,  belonged  as  evidence  that  the  defendant  occupied 
to  the  tenant,  and  might  be  levied  upon  with  permission  of  the  plaintiff.    Com- 
as his.    Carpenter  v.  Griffin,  9  Paige,  wall  v.  Hoyt,  7  Conn.  420. 
310.    (See  ch.  16.)  (a)  It  has  been  held,  that  a  lessee  may 
A  agreed  by  parol  with  B  to  clear  and  abandon  his  contract,  if  the  lessor  refuse 
90V  B's  land  and  receive  the  crop.     B  to  give    possession    on  the  day  fixed, 
sold  the  land  to  C,  with  notice  of  this  Spencer  v.  Burton,  6  Blackf.  57. 
agreement.    Held,  C  was  bound  by  it,  As  to  the  acceptance  of  a  lease  by 
aod  A  might  enter  to  take  the  crop,  asisignees  in  bankruptcy,  see  Goodman 
Davis  p.  Brocklebank.  9  N.  if.  73.  v.  Noble,  8  Ell.  &  Bl.  587;  Journeay  v. 
In  Delaware  (Del.  Sts.  1889,868;  Rev.  Q|pckley.  1  Uilt.  447;  Billiard  on  Bank- 
Sts.  422).  any  contract  or  consent^  pursu-  ruptcy,  142. 

aat  to  which  a  tenant  enters  into  or  con-  Where  a  lessee,  the  rent  being  payable 

tmues  in  possession  of  lands,  &c.,  under  quarterly,  assigns  to  a  trustee  for  credi- 

an  afcreement  to  pay  rent,  is  a  dtmUe.  tors,  and  the  assignee  enters  in  the  mid- 

The  terra  ia  one  year,  unless  the  instru-  die  cf  a  qnarter  and  occupies  until  the 

ment  specify  a  different  term,  or  the  pro-  rent  becomes  payable;  he  i^  liable  for 
jiertj  have  been  usually  let  for  a  shorter 
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tion  of  a  life,  is  good;  because  the  commencement,  though  at 
first  uncertain,  is  rendered  certain  by  a  subsequent  event.  So 
A  may  grant  to  B,  that,  when  B  grants  him  a  certain  sum,  he 
shall  have  and  occupy  the  land  for  twenty-one  years;  and  this  is 
a  good  lease  to  commence  on  payment  of  such  sum.^ 

§  15.  As  to  the  legal  import  of  the  words  "  from  the  date," 
*'  from  the  day  of  the  date,"  &c.,  it  was  the  old  rule,  that  either 
expression  would  make  the  lease  tp  commence  the  day  after  the 
date.  But  the  modern  doctrine  is,  that  there  is  no  general  rule 
on  the  subject;  that,  in  reckoning  from  an  act  or  event,  the  day 
is  to  be  inclusive  or  exclusive,  according  to  the  reason  of  the 
thing  and  the  circumstances  of  the  case;  though,  ordinarily,  the 
day  is  inclusive,  the  words  being  used,  not  by  way  of  computa- 
tion,  but  of  passing  an  interest,  and  because  this  construction  is 
most  favorable  to  the  lessee.^  In  several  cases,  the  rule  is  laid 
down,  that,  where  the  computation  is  from  an  act  doner  the  day 
is  included;  as  where  it  is  '*  from  the  making  hereof,"  or  **from 
henceforth."^  And  where  the  expression  is  '^from  the  date," 
the  rule  seems  to  be,  that,  if  a  present  interest  is  to  commence 
from  the  date,  the  day  of  the  date  is  included;  but  if  merely 
used  to  fix  a  terminus^  from  which  to  compute  time,  the  day  is 
excluded.*(a) 

§  16.  The  word  "lease,"  as  well  as  "term,"  seems  to  be  of 
somewhat  equivocal  import.  {Supra,  ch.  14^  s.  3.)  Instead  of 
applying  to  the  instrument  itself,  it  may  be  held  to  refer  to  the 
time  for  which  it  was  to  run.(i) 

*  Dyer,  124;  Goodright  v.  Richardson,  Blackf.  892;  Wilcox  v.  Wood,  9  Wend. 
8  T.  R.  468;  Bishop  of  Bath's  case.  6    846;  Webb  v.  Dixon,  9  E.  15. 

Rep.  84  b;  Go.  Lit.  46  b.    See  ch.  14.        *  Go.   Lit.  46  b;    Blake  v.  CrowniD- 

*  4KeDt,  95 n.b,  and  authorities.  See  shield,  9  N.  H.  804;  The  King  v.  Jm* 
Fanveli  v.  Rogers,  4  Gush.' 460;  Thomas  tices,  8cc.,  4  Ner.  &  Man.  875;  Brainard 
V.  Af&ick,  16  Penn.  14;  Bigelow  v.  Will-  v.  Bushnell,  11  Gonn.  17;  GlassiLgtoa  v. 
son,  1  Pick.  485;  Arnold  r.  U.  S.,  9  Rawlins,  8  £.  407. 

Cranch,    104;    Jacobs    v.    Graham,    1        ^  Arnold  v.  IT.  S*,  9Granch,  104;  C«. 

Lit.  46  b,  n.  8,  9. 

the  rent  of  the  whole  quart«r.  YonngN'.  notice  of  ted  d&ySf  the  day  on  which  no- 

Peyser,  8  Bosw.  808.  tice  is  given  mnsi  be  excluded.    Aiken 

But  where  he  continued  to  occupy  for  v.  Appleby,  1  Morris,  8. 
fourteen  days  after  such  rent  became        (6)  The  owner  of  land,  containing  a 

payable,  and  then  surrendered  to  the  quarry,  leases  the  quarry  for  ten  years, 

lessor,  who  took  possession;  he  was  held  and  then  conveys  the  land  ''reserving 

not  liable  for  the  fourteen  days.    lb.  the  use  of  the  quarry  until  the  expira- 

(a)  Under  an  agreement  to  quit  on  tion  of  the  Uau.'^    By  mutual  consent. 


§  17.  Where  a  statute  requires  registration  of  ''any  lease  for 
more  than  seven  years  from  the  makinff  thereof/'  a  lease  to  conir 
mence  in  fiUuro,  though  for  a  term  less  than  seven  years,  is 
Trithin  the  act,  if  the  time  be  more  than  seven  years  from  the 
inaking  of  the  lease  to  the  end  of  the  term.^ 

§  18.  Where  a  lease  is  made  for  different  periods,  in  the 
Hlternative — ^as,  for  instance,  for  seven,  fourteen  or  twenty-one 
years;  although  not,  as  has  been  contended,  void  for  uncertainty, 
the  legal  construction  seems  to  be  somewhat  doubtful.  Thus  it 
has  been  held,  in  one  case,  that  the  duration  of  the  lease,  for 
one  or  the  other  of  the  times  named,  might  be  determined  either 
by  the  lessor  or  the  lessee,  after  due  notice;  but  in  a  later  case, 
that  the  latter  alone  could  exercise  his  election.  By  continuing 
over  one  period,  he  extends  his  tenancy  to  the  next.^  So  a 
lease  for  one  yeai*,  so  for  two  or  three  years,  as  the  parties  shall 
agree,  firom  the  first  year,  is  a  lease  for  two  years;  and,  after  the 
beginning  of  every  subsequent  year,  is  not  determinable  till  the 
end  of  it'  So  a  demise  *'  not  for  one  year  only,  but  from  year 
to  year,"  constitutes  a  tenancy  for  at  least  two  years,  not  deter- 
minable by  a  notice  to  quit  at  the  end  of  the  first  year.^  So  a 
lease/or  years  continues  two  years.^(a) 

*  Chapman  v.  Gray,  16  Mass.  489.  See  Waring  v.  King,  8  Hees.  &  W.  671. 

*  Ferguon  v.  Oomish.  2  Burr,  1084  s       '  Harris  v.  Evans,  1  WU«.262}4  Dane, 
Goodright  v.  Richardson,  8  T.  R.  462;    188. 

Osnn  9.  Spurrier,  8  P.  &  P.  899-442;       *  Den  v.  Gartrigfat.  4  £.  29. 
Leo,  &c.  V.  Merritt,    21  Wend.  886.       *  Bac.  Abr.  Leases,  (L)  8. 

the  tease  was  caneeUed  within  the  ten  year,  one  month  and  twenty  days  longer; 

^'eare.    Held,  the  reservation  still  re-  but,  if  he  leaves,  he  is  to  give  fonr 

aained  in  foree,  till  the  ten  years  ex-  months'  notice  before  the  expiration  of 

piled.    Famum  v.  Piatt,  8  Pick.  889.  this  lease."    Held,  the  term  did  not  ter- 

(a)  Lease  of  a  dwelling  and   other  minate  until  the  exphtition  of  two  years, 

boildngB,  used  for  manufacturing,  mea-  one  month  and  twenty  days,  in  case  the 

dov  and  pasture  lands,  with  all  water-  tenant  did  not  give  notice  of  his  inten- 

Gonrses,  8lc.,  to  commence,  as  to  the  tion  to  quit  four  months  previous  to  the 

mttdow,  from  the  26th  of  December  last  expiration  of  the  first  year.    Chretien  v, 

past;  as  to  the  pasture,  fVom  the  26th  Doney,  1  Comst.  419. 

ofHsrcWfoIlowing;  and  as  to  the  houses.  Lease  dated  March  26, 1788,  to  hold 

miUa,  and  other  premises,  from  May  1st.  from  the  18th  of  March  last  past.    It 

Hdd.  this  last  was  the  substantial  time  was  proved  that  the^  lease  was  executed 

ofeatry,  the  houses,  &c., being  the  prin-  some  time  after  date.    Held,  the  term 

cipii  subject,  to  which  the  other  premises  commenced  March  26th,  1788.   Steels  v. 

were  merely  auxiliary.  Doe  «.  Watkins,  Mast,  6  Dow.  &  R.  892. 

7  E.  651.                    *  Possession  of  land  taken  in  May  does 

A  executed  to  B  a  lease  for  one  year,  not  show  that  a  subsequent  holding  was 

coDtaiDiug  these  words:   "  B  to  have  the  under  an  agreement  made  in  July.  How- 

pririlege  to  have  the  premises  for  one  ard  v.  Carpenter,  11  Md.  269. 

18 
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§  19.  A  lease  may  be  made  to  termiuate  before  its  natural 
expiration,  by  proviso  or  condition.  Of  this  nature,  is  the  usual 
condition  of  re-entry  upon  non-payment  of  rent. (a)  But  such 
proviso  is  construed  strictly,  and  its  terms  must  be  literally 
complied  with.  Thus  a  lease  was  made  for  twenty-one  years, 
provided  that  either  party,  or  their  heirs  or  executors,  might 
terminate  it  at  the  end  of  seven  or  fourteen  years,  by  giving  six 
months'  notice  in  writing,  under  his  or  their  respective  hands. 
The  lessor  died,  having  devised  the  lands  to  three  executors,  as 
joint-tenants.  Two  of  them  gave  notice,  as  for  the  whole. 
Held,  this  was  insufficient,  it  not  appearing  that  the  termination 
of  the  lease  would  be  a  benefit  to  them;  and  that  neither  a  sub- 
sequent ratification  by  the  non-signing  executor,  nor  his  joining 
in  a  suit  for  the  land,  was  sufficient  to  bind  the  lessee.^ 

§  20.  With  regard  to  the  parties  to  a  lease,  it  is  held,  that  one 
disseised  can  deliver  a  lease  only  as  an  escrow,  to  take  effect  after 
his  entry,  and  it  will  pass  his  right  of  entry.' 

§21.  An  aUomey,  either  at  law  or  in  fact,  has  no  implied 
authority  to  make  a  lease  or  confirm  an  imperfect  one.  or  to  per- 
fect an  inchoate  agreement  for  a  iBase.^ 

§  22.  By  St.  32  Hen.  8,  c.  28,  tenants  in  tail  are  empowered  to 
make  leases  for  life  or  for  years,  which  will  bind  their  issue,  but 
not  the  reversioner  or  remainder-man.  A  lease  conformable  to 
this  statute,  though  made  by  feoffment  and  livery,  will  not  ope- 
rate as  a  discontinnance.{b) 

§  23.  By  the  same  statute,  all  leases  made  for  years  or  for  life, 
by  those  having  an  inheritance  in  right  of  their  toives,  or  jointly 
with  their  wives,  of  any  estate  of  inheritance  before  or  after 
coverture,  shall  bind  the  wife;  provided  the  lease  be  by  inden- 

*  Right  V.  Galhell,  4  Dane,  183.  '  Howard  v.  Carpenter,  11  Md.  259. 

•  Doei>.  Watts,  9E.  19. 

(a)  See    Rent.     Also,    Browning  v,  tates.    In  Delaware  alone,  it  seems,  ten- 

Haskell,  22  Pick.  810.  ant  in  tail  is  expressly  authorized  to  con- 

(6)  It  has  been  already  stated  (ch.  8),  vey  a  fee  or  any  lest  eetate.  The  English 
that,  in  several  of  the  United  States,  ten-  statute  is  said  not  to  be  in  force  in  Mas- 
ants  in  tail  are  empowered  to  convey  in  sachnsetts.  4  Cruise,  67;  Vaugh.  883; 
fee,  and  thereby  bar  the  entailment.  It  Walter  v.  Jackson.  1  Rolle  Abr.  688; 
has  been  questioned,  whether  such  power  Wheelwright  v.  Wheelwright,  2  Mass. 
involves  the  right  of  creating  lesser  es-  460;  Dela.  St.  1829,  197;  4  Dane.  126-7. 
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ture,  in  their  joint  names,  sealed  by  her,  and  the  rent  reserved 
in  such  manner  as  to  follow  the  estate  itself.  And  the  husband 
shall  have  no  power  over  the  rent  beyond  his  own  life,  but  by 
joiuing  the  wife  in  a  fine.  Where  a  lease  is  made  not  conform- 
ably to  this  statute,  the  wife,  or,  if  she  die  before  the  husband, 
her  heirs,  may  avoid  it.^(a)  The  husband  may  lease  lands  owned 
in  fee  by  the  wife  for  a  term  of  years,  during  the  coverture  at  least; 
and  an  agreement  to  give  such  a  lease,  if  not  otherwise  ojection- 
able,  may  be  enforced  in  Chancery.^  But  where  a  husband 
leased  his  wife's  land  for  one  year,  and  died,  held,  his  life  estate 
oeaaed  at  his  death,  and  the  rent  belonged,  not  to  his  adminis- 
trator, bat  to  the  wife.' 

§  24.  A  tenant  for  life  cannot  make  a  lease  to  continue  beyond 
his  own  estate.  One  coming  in  as  tenant  to  a  tenant  for  life  doea 
not,  upon  his  death,  become  the  tenant  of  the  remainder-man, 
without  his  assent,  express  or  implied.  And  if  A,  tenant  for 
the  life  of  B,  lease  for  years  to  C,  and  B  die  before  the  end  of 
the  term,  A  may  re-enter,  though  he  have  since  purchased  the 
reversion  in  fee.  So  the  leases  of  tenants  by  the  curtesy  and 
tenants  in  dower  become  void  with  their  death  {mpra^  sec.  28.) 
Where  the  tenant  for  life  and  the  reversioner  or  remainder-man 
join  in  leasing;  during  the  life  of  the  former,  it  shall  be  his 
lease,  and  the  confirmation  of  the  latter;  and  afterwards  xnce 

*  4  Craise  57.  ^  Co.  Lit.  47  b;  4  Cruise,  62;  Co.  Lit. 

*  Eaton  V.  Whitaker,  18  Conn.  222.         46  a;  Treport's  case,  6  Rep.  14;  Horsey 
'Arnold  v.  Hodges,  10  Humph.  89    v.  Horsey,  4  Harring.  617.   See  Oakley  v. 

(w^a  8.  24).  MoDck,  L.  Rep.  (Eng.)  Mar.  1866,  p.  158. 

(a)  The  act  above  referred  to,  so  far  yearly,  during  their  joint  lives,  with  two 
u  it  relates  to  husband  and  wife,  has  acres  of  land  for  the  same  term,  in  con- 
been  snbstantially  re-enacted  by  a  stat-  side  ration  whereof,  the  husband  leased, 
Qte  of  North  Carolina,  which,  however,  demised,  &c.  The  wife,  not  having  ac- 
seems  to  leave  it  doubtful  whether  a  knowledged  the  articles  under  the  stat- 
lease,  to  be  valid,  must  be  an  indenture,  ute,  survived  the- husband,  and  received 
The  wife  18  privately  e.^amined.  The  act  the  stipulated  returns  for  two  or  three 
b  expressly  declared  not  to  apply  to  a  years,  when  she  was  ejected  from  the  two 
grant  of  the  reversion,  or  a  lease  with-  acres,  and  the  returns  were  not  paid. 
out  impeachment  of  waste,  or  for  more  Held,  she  was  entitled  to  recover  in  eject- 
than  three  lives  or  twenty-one  years.  1  ment,  from  those  having  no  other  title 
K.  G.  Rev.  Sts.  261.  than  under  the  articles,  and  denying  her 

Land  was  conveyed  to  husband  and  right.    Clark  v.  Thompson,  2  Jones,  274. 

wife,  who  executed  articles,  reciting  a  (  6)  In  South  Carolina,  where  a  tenant 

Bile  by  them  in  consideration  of  a  certain  for  life  of  land  or  slaves  dies  after  the  Ist 

snm,  and  of  certain  quantities  of  grain  of  March  in  any  year,  having  leased  the 
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§  25.  A  guardian  in  socage,  in  England,  having  an  interest  bb 
well  as  a  power^  may  lease  the  ward's  land  in  his  own  name. 
Bat  the  lease  expires  upon  the  ward's  coming  of  age.^(a)  If  a 
guardian  lease  by  parol  for  a  year,  4md  during  the  year  the  ward 
die,  his  heir  cannot  recover  the  rent.'(6) 

§  26.  An  executor  or  administrator  may  lease  lands,  in  which 
the  deceased  owned  a  term  for  years;  and  the  rents  will  be 
assets.^ 

§  27.  An  heir  may  lease  before  entry,  but  not  after  an  abate- 
ment by  the  entry  of  a  stranger.^ 

^  28.  Joint  tenants,  parceners,  and  tenants  in  common  may 
lease  their  undivided  shares,  jointly  or  severally.  And  where 
one  leases,  the  lessee  has  the  same  rights  in  relation  to  the  oth- 
ers, which  the  lessor  before  had.  So  one  may  lease  to  another — 
this  being  a  mere  contract,  by  which  the  latter  shall  take  the 
whole  instead  of  half  the  profits.^  So  tenants  in  common  may 
maintain  a  joint  action,  for  rent  due  under  a  sealed  lease,  all  the 

'  Bac.  Abr.  Lease,  1,  s.  9.     (See  Roe  *  4  Dane,  185;  Tayl.  L.  &  T.  68;  Shep. 

V.  Hodgaon,  2  Wils.  129,  185;  2  Rollers  Toach.  269. 

Abr.  41.)  Mb.  2  Ohio,  298;  Keay  v.  C^oodwin, 

*  Welles  V.  Cowles,  4  Conn.  182.  16  Mass.  4. 

'  4  Cruise,  62. 

land  or  slaves  to  another,  the  lessee  shall  or  mother,  has  charge  of  the  estate.  In 
not  be  distrubed  in  his  possession  during  Connecticut,  the  conservator  of  an  idiot 
the  3rear,  but  he  shall  secure  to  the  cannot  lease  his  land.  Anth.  Shep.  477; 
remainder-man  the  rent  or  hire  which  1  Vir.  R.  C.  822,  285;  1  N.  C.  Rev.  St. 
shall  accrue  after  the  death  of  the  ten-  811;  Treat  v.  Peck,  5  Conn.  280;  Ulin. 
ant  for  life.  Freeman  v.  Tompkins,  I  Rev.  L.  455;  lUin.  St.  1885,86. 
Strobh.  Equ.  58.  (6)  It  is  said  in  this  case  that  a  guar- 
(a)  In  Virginia,  a  testamentary  g^ar-  dian  has  an  authority  only,  not  coupled 
dian  may  make  a  lease,  reserving  the  with  an  interest.  In  Massachusetts,  a 
best  annual  rent  and  most  beneficial  cov-  lease  by  the  father  or  mother,  as  guardian 
enants,  for  any  term,  ending  when  the  by  nature  of  the  child's  land,  is  void; 
ward  shall  be  of  age,  or  continuing  longer  upon  the  principle,  that  such  guardian  is 
at  the  ward's  election.  So  he  may  take  under  no  bonds  for  the  faithful  perform- 
er make  a  surrender  of  an  old  lease,  ance  of  his  trust.  In  Connecticut  and 
The  committee  of  an  insane  person  are  Missouri,  the  father,  as  guardian  by  na- 
invested  with  the  same  power.  In  North  ture,  has  control  of  the  child's  estate 
Carolina,  a  guardian  may  lease  slaves  subject  to  an  account  in  Connecticut,  and 
and  land,  the  latter  only  in  writing,  dur-  also  in  Missouri,  unless  the  estate  is  de- 
ing  the  minority  of  the  ward,  with  spe-  rived  from  the  fttther.  The  father's 
cial  provisions  as  to  the  preservation  of  power  extends  to  land  whioh  descended 
the  estate,  and  to  guard  against  waste,  ex  parte  matema.  In  Missouri,  a  mother 
In  Illinois,  a  guardian  may  lease  for  such  has  the  same  authority,  where  there  is 
time  and  on  such  terms  as  the  court  may  no  lawful  father,  or  where  the  father  is 
direct,  but*Uot  beyond  the  ward's  minor-  dead.  May  v.  Calder,  2  Mass.  55;  Fos- 
ity,  which  in  females  is  eighteen  years,  ter  v.  Gorton,  6  Pick.  185;  Dut.  Dig. 
In  the  same  State,  a  testamentary  guar-  28;  Bacon  v.  Taylor,  Kirby,  868;  Kline 
dian,  appointed  by  deed  or  will  by  father  v.  Beebe,  6  Conn.  494;  Misso.  St.  298. 
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oovenants  in  which  are  with  them  jointly,  although,  by  an  agree- 
ment annexed  to  the  lease,  and  made  part  thereof,  it  is  stipu- 
lated that  half  of  the  rent  shall  be  paid  to  each.^  If  two  ten- 
ants in  common  lease  the  land,  and  one  of  them  die,  the  other 
cannot  maintain  an  action  alone,  for  rent  accruing  after  the  death 
of  the  former.'  11  there  be  two  parceners,  owners  of  three 
acres  of  equal  value,  ^and  one  of  them  lease  his  interest,  and 
upon  partition  only  one  acre  be  assigned  to  the  lessor;  the  lessee 
may  still  have  an  additional  half  acre.  But  if  two  parceners 
own  two  acres,  and  one  of  them  lease  one  acre,  and  upon  parti- 
tion the  other  is  assigned  to  him;  the  lease  becomes  void.^ 

§  29.  Where  there  are  several  trustees^  a  part  of  them  cannot 
exclude  the  others  from  possession;  and  a  lease  given  by  a  part, 
although  a  majority,  can  give  the  lessees  no  better  right  to  pos- 
session than  the  minority  have/ 

^  29  a.  One  of  three  trustees  has  no  authority  to  put  an  end 
to  a  lease  of  the  property  of  the  charity.^ 

§  30.  Where  several  persons  become  bound  for  the  payment 
of  rent,  in  contemplation  of  law  the  lease  is  to  all,  if  there  is 
nothing  in  the  body  of  the  instrument  to  negative  that  conclu- 
sioQ.*  So  under  a  joint  lease  to  two  tenants,  the  occupation  of 
one  is  sufficient  to  make  both  liable  for  the  rent.*^  But  where 
A,  one  of  two  lessees,  occupied  during  the  lease,  and  continued 
to  occupy  afterwards,  and  B,  the  other  lessee,  boarded  with  him 
throughout  his  occupation,  and  after  the  lessor's  estate  had  been 
terminated  by  a  conveyance  to  C;  held,  in  an  action  brought  by 
C  agaiiist  A  and  B  for  use  and  occupation  since  such  conveyance, 

B  was  not  liable.^ 

^1.  An  agreement  between  members  of  a  firm,  upon  its  dis- 
solution, that  the  premises  held  by  them  jointly,  under  a  lease 
to  the  firm,  shall  henceforward  be  occupied  separately,  accom- 
panied by  a  separate  possession,  cannot  affect  the  right  of  the 
lessor  to  sue  them  jointly  for  rent.' 

*  Wall  V.  Hinds,  4  Gray,  256.  *  Magee  v.  Fisher,  8  Ala.  820. 

*  Bunw  V.  Cambridge,  1  M.  &  Rob.        ''  Kendall  v.  Garland,  6  Gush.  74. 
618;  Jnriat  (Jan.  1818),  418.  '  Theological  Institution  v.  Barbour 

'  Go.  Lit.  46  II;  and  n.  6.  4  6ray«  829. 

*  Cox  V.  Walker.  26  Maine.  604.  *  Hurlbut  v.  Post,  1  Bosw.  28. 
'  Kiogiley  V.  Sch.  Dir's,  See.  2  Barr,  28. 
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§  32.  A  lessor,  agreeing  in  his  lease  to  render  service  to  a  firm 
consisting  of  two  persons,  the  lessees,  for  a  commission,  is  not 
bound  to  render  them  to  either  separately,  if  the  firm  is  dissolved 
before  the  expiration  of  the  lease,  and  each  party  continues  to 
prosecute  the  -same  business  on  his  individual  account;  nor  is 
his  failure  to  do  so  a  bar'  to  a  suit  for  rent  coming  due  after- 
wards, nor  does  it  establish  a  counter-claim  in  favor  of  either 
lessee,  in  an  action  against  both  for  the  rent.^ 

^  33.  If  an  infant  lease  his  lands,  the  lease,  it  seems,  is  not 
void,  although  sometimes  so  held,  but  only  voidable,  whether 
with  or  without  rent;  inasmuch  as  the  infiEmt  cannot  plead  to  an 
action  upon  it  '^  non  est  fa/ctvm^'  but  must  plead  his  infancy 
specially.  If  such  rent  is  reserved  as  to  make  the  lease  a  bene- 
ficial one,  it  is  prima  fade  binding;  but  may  be  avoided  by  the 
infant  when  he  comes  of  age,  or  by  his  heir,  if  he  die  in  mino- 
rity. If  an  infant  make  a  lease,  and  after  coming  of  age  mort- 
gage to  the  lessee,  the  mortgage  referring  to  the  lease,  this  is  a 
confirmation  of  the  latter.  So,  if  an  infant  receive  rents,  he  can- 
not demand  them  again  when  of  age.^(a)  * 

§  34.  A  lease  may  become  void^  or  be  forfeited^  by  various 
causes.  In  some  points  of  view,  this  subject  will  be  considered 
hereafter .{5)     So  fai*  as  this  consequence  follows  from  some  act 

'  Hnrlbat «.  Post,  1  Bosw.  28.  Stody  v.  JohnBon,  2  Y.  &  GoU.  586; 

*  Bac.  Abr.  Lease  B.;  Go.  Lit.  45  b,    Parker  v.  Elder,  11  Humph.  546. 
n.  1;  Zouch  v.  Parsons,  8  Barr,  1806; 

(a)  In  England,  the  subject  of  leases  power  to  the  selectmen  to  lease  tliem, 
oy  tcclMituixca,i  pertons  is  an  important  the  rent  to  be  applied  in  aid  of  sekooU. 
one,  and  has  been  regulated  by  enabling  See  Pawlet  v.  Glark,  9  Granch,  292; 
and  restraining  statutes,  the  construction  Gheever  «.  Pearson.  16  Pick.  278;  Verm, 
of  which  has  given  rise  to  many  nice  Rev.  St.  408.  A  lease  of  a  benefice,  by 
questions.  In  the  United  States,  these '  which  it  is  provided  that  certain  tithes 
acts  are  not  in  force,  and  the  subject  shall  be  collected  by  the  lessee,  and  ap- 
itself  is  of  little  importance.  I  have  met  propriated  to  the  payment  of  the  debts 
with  no  statutory  provisions  relating  to  of  the  rector  of  the  parish,  is  void  under 
it.  In  Vermont,  (1  Ver.  L.  284,)  lands  the  18  Eliz.  c.  20.  Walthew  v.  Grofls,  4 
appropriated  or  granted  for  the  use  of  £ng.  L.  &  £q.  504. 
the  ministry,  or ''social  worship  of  God,"  (6)  See  Mentj  Condition.  A  very 
may  be  leased  by  the  selectmen  of  the  strong  case  of  avoiding  a  lease  for  ilU- 
town  where  they  lie.  In  the  same  State,  gality  is  found  in  a  late  English  decision, 
gUbe  righti,  granted  by  the  Grown  to  the  that  a  lease  for  a  brothel  is  void,  and  the 
Ghurch  of  England,  are  declared  to  be  lessee  can  recover  nothing  from  an  as- 
public  reservations,  and  to  have  vested  signee.  Smith  v.  White,  Law  Rep. 
in  the  State;  and  they  are  granted  to  (Eng.)  Equ.  1866,  Apr.  &  May,  p.  625. 
the  towns  where  they  are  located,  with 
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or  neglect  of  the  lessee,  it  is  said  to  be  doubtful,  whether  a 
lease  can  be  forfeited  by  a  mere  neglect  of  the  lessee  to  perform 
his  contract.  A  sub-lesaee  certainly  cannot  allege  such  forfeit- 
ure, until  it  has  been  claimed  by  theiparty  interested.^ 

^  35.  Where  a  lease  made  by  any  particular  tenant  is  merely 
voidable^  if,  after  his  death,  the  heir,  reversioner  or  remainder- 
man accept  or  sue  for  rent  from  the  lessee,  or  do  any  other  act 
recognizing  the  existence  of  the  lease;  this  operates  as  a  con- 
firmation of  it.  But  if  it  were  void,  there  can  be  no  confirmar 
tion.*  And,  in  order  to  have  the  effect  above  referred  to,  the 
act  of  the  party  entitled  must  be  done  with  a  knowledge  of  his 
title  at  the  time;  or  he  must  have  lain  by,  and  suffered  the  ten- 
ant to  make  improvements.^  Both  these  principles  are  illus- 
trated in  the  case  of  a  lease  by  tenant  in  tail,  not  conformable  to 
Stat  32,  Hen.  YUI.  If  the  iemie  receive  or  sue  for  the  rent,  or 
sue  for  waste,  this  is  a  confirmation.  But  as  to  the  reversioner 
or  remainder-man,  the  lease  is  void,  and  no  act  of  his  will  make 
it  good.(a) 

§  36.  A  lease  by  htisband  and  toife,  not  conformable  to  the 
statute  upon  the  subject,  is  voidable  merely,  and  may  therefore 
be  confirmed  by  the  wife  after  the  husband's  death.  Whether 
a  lease  by  the  husband  alone  is  absolutely  void,  seems  an  unset- 
tled point.^ 

\  37.  All  leases  made  by  tenants  for  life  (unless  by  virtue  of 
a  power),  become  absolutely  void  by  their  death.  Thus,  where 
such  lease  waa  made  for  twenty-one  years,  and  the  remainder- 
man, after  the  death  of  tenant  for  life,  allowed  the  lessee  to 
occupy  four  or  five  years,  and  regularly  received  rent  from  him; 
held,  he  might  still,  after  notice  to  quit,  maintain  ejectment. 
So  vhere  the  remainder-man,  after  the  death  of  tenant  for  life, 
sold  the  land  at  auction,  and  both  in  the  conditions  of  sale  and 


'  Todd  V.  HaU,  10  Conn.  659-^0. 

•Noy'sMax.  88. 

'  Jenkins  v.  Church,  Cowp.  482. 


*  Doe  V.  WeUer,  7  T.  B.  478 ;  Bac.  Abr. 
Leaae  G.{  Wotton  v.  Hele,  2  Saun.  180, 
n.  9;  Doe  v.  Bntcher,  Doug.  62. 


(a)  Conrto  of  equity  wiU  grant  relief,  in  cases  depending  upon  equitable  cir- 

u  against  remainder-men,  to   lessees  cnmstances.    Howard  v.  Carpenter,  11 

daiming  noder  a  defective  execution  of  Md.  259. 
a  power  to  lease,  made  by  life-tenants. 
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Mi6  deed  to  the  purchaser  the  lease  was  mentioned,  and  excepted 
from  the  coTcnant  against  incumbrances;  and  the  purchaser  made 
a  mortgage,  in  which  the  same  notice  .was  taken  of  the  lease, 
and  the  mortgagee  received  rent  from  the- tenant;  still  the  lease' 
was  held  yoid.^  Nor  will  the  circumstance  of  the  tenant's  lay- 
ing out  money  upon  the  land  operate  at  law  as  a  confirmation, 
where  there  seems  to  hare  been  no  intention  to  confirm  the  old, 
or  grant  a  new  lease;  but  both  parties  a^ted  under  the  mistaken 
belief,  that  the  original  lease  was  good.^  But  where  a  remain* 
der-man  receives  rent,  and  allows  improvements  to  be  made, 
knowing  the  defect  in  the  lease,  Chancery  will  compel  him  to 
execute  a  new  lease.(a) 

§d8.  In  reference  to  an  unlawful  use  of  leased  premises,  mere 
knowledge  of  the  lessor,  that  the  lessee  will  thus  use  them,  will 
xtot  avoid  the  lease,  unless  he  was  a  party  to  such  intent,  and  did 
some  act  in  aid  and  furtherance  of  it.'  And,  if  the  tenant  uses 
tbd  premises  illegally,  the  lease  is  thereby  rendered  voidable^ 
not  void.^  So  unlawful  use  by  an  assignee  does  not  discharge 
a  surety  of  the  Iessee.^6) 


'  Doe  «.  Archer,  1  B.  &  P.  681. 
*  Doe  t.  Butcher,  Dong.  60. 


*  Opdike  V.  Campbell>  4  £.  D.  Smith)  570. 

*  Trask  v.  Wheeler,  7  Allen,  109. 

*  Way  V.  Reed,  6  Allen,  S64. 


(a)  A  tenant  for  life  leased  nnder  a  held,  he  might  maintain  an  action  against 

power,  but  not  conformably  to  it.    After  the  administrator  for  breach  of  tlie  coy- 

his  death,   an    assignee  of  the   lessee  enant  implied  in  the  lease.    Haoulton  v. 

ereoted  buildings,  and  the  remainder-  Wright,  28  Mis.  199. 

man  receiyed  rent  for  six  years.    TThe  (6)  In  New  York,  a  lease  is  avoided 

Hitter  then  brings  ejectment)  and  reoov-  by  conviction  of  the  tenant  of  using  the 

ers  the  premises;  and  the  tenant  prays,  premises  for  a  bawdy-house.     2  Rev. 

in  equity,  for  an  injunction  against  pro-  Sts.  702.    See  s.  84. 

ceedingsatlaw.  and  that  he  may  be  qui-  To  defeat  an  action  for  rent,  on  the 

eted.    The  defendant,  in  his  aaswer.  did  ground  that  the  lease  is  void  by  the  stat- 

DDt  deny  notice.    Held,  he  should  exe-  ute  against  gambling,  it  must  be  shown 

cute  a  new  lease.    Stiles  p.  Cowper,  8  that  the  landlord,  at  the  time  of  the  lease, 

Atk*  692.  was  a  party  to  the  illegal  intent,  and  let 

If  a  tenant  for  life  make  a  lease  for  the  premises  in  furtherance  thereof, 
years,  and  die  before  its  expiration,  and  And  where  a  landlord  lets  premises  for 
the  remainder-man  evict  the  lessee,  no  a  certain  term,  and  for  an  illegal  pur- 
action  on  the  implied  covenant  will  lie  pose,  and  during  the  term  A,  the  tenant, 
against  the  executor  of  the  lessor,  surrenders  the  premises  to  B.  who  agrees 
HcClowry  v.  Croghan,  1  Grant's  Gas.  with  the  landlord  to  take  them,  and  to 
807.  pay  at  the  end  of  the  term  the  rent  con- 
Where  a  tenant  for  life,  with  fbll  power  tracted  for  with  A ;  it  does  not  follow,  as 
of  appointment  by  his  last  will,  leased  for  matter  of  law,  that  the  agreement  with 
years,  and  died  during  the  term,  without  B  is  iltegal.  Gibson  «•  Pearsall,  1  Smith, 
having  exercised  the  power,  and  the  ten-  90. 
ant  was  evicted  by  the  remainder-man ;  Bat  where  a  lease  stated  that  the  prem- 
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§  39.  Where  a  lease  contains  the  proviso,  that,  if  the  rent  shall 
not  be  paid  at  a  certain  time,  the  lease  shall  be  void,  and  the 
rent  ia  not  paid  at  that,  time;  a  subsequent  acceptance  of  rent 
will  not  operate  as  a  waiver  of  the  lessor's  right  to  avoid  the 
lease,  or  as  a  confirmation  thereof.  Thus,  where  the  condition 
was,  that  upon  non-payment  within  forty  days  the  lease  should 
be  void:  and  the  rent  was  not  thus  paid,  but  afterwards  the  lessor 
accepted  it,  and  made  an  acquittance  as  if  it  had  been  paid  at 
the  day,  and  afterwards  for  several  years  continued  to  receive 
the  rent:  held,  the  above  proviso  was  a  litnitaHon  to  determine^ 
not  merely  a  condition  to  tmdo,  the  estate;  that,  upon  non-pay- 
ment, the  land  became  discharged  of  the  contract;  the  tenant 
held  neither  at  will  nor  at  suffenmce;  and  the  lessor  might  re- 
grant  the  land.^  But  if  there  be  a  proviso  in  a  lease,  that  upon 
aUenaiion  the  lessor  may  re-enter;  acceptance  of  rent  after  breach 
of  condition  will  be  a  waiver,  if  the  lessor  had  knowledge  of 
such  breach;  more  especially  where  such  rent  has  subsequently 
accrued.^  (See  infra,  c.  16.)  So,  where  a  lessor  re-enters  for 
non-payment  of  rent  under  a  condition  for  re-entry,  acceptance 
of  the  instalment  due,  as  well  after  entry  as  before,  is  a  waiver 
of  the  breach,  and  the  tenant  is  not  a  trespasser  for  entering 
and  gathering  vegetables  on  the  land.'(a)  But  if  a  lessee  cove- 
nants to  plant  a  certain  number  of  trees,  and  always  to  keep 
that  number  on  the  land;  and,  after  the  breach,  the  lessor 
receives  rent:  he  may  still  re-enter  for  my  subsequent  breach.^ 

^  40.  In  some  cases,  a  lease,  though  avoided  in  part  by  a 
party  having  a  right  so  to  do,  will  afterwards  revive.     Thus, 

*  Finch  V.  Throckmorton,  Oro.  EUz.  '  Pennant's  case,  8  Rep.  64;  Roe  v. 

221,  Poph.l&S.    In  this  ease,  however,  Harrison,  2  T.  R.  426;  Goodri^^t  v  Da- 

Qwen  Elizabeth  was  the  lessor,  and  the  vids,  Gowp.  808;  Chalker  v.  Qialker,  1 

non-payment  of  rent  was  found  by  office  Conn.  79;  Jackson  v.  Brownson,  7  John, 

kfore  the  second  grantee  entered.    Go.  284. 

Lit.  215a.fcn.  117;  Symsonv.  Batcher,  '  Goon  v.  Brickett,  2  N.  H.  168. 

Dong.51;6wynn«.  Jones,26ill&J.  188.  *  Bleecker  v.  Smith,  18  Wend.  580. 

IKS  were  "  to  be  used  as  cabinet  ware-  (a)  "  It  is  anjost,  that  a  lessor  should 

rooms,"  sad  also  prohibited  the  mann-  receive  both  the  penalty  and  the  rent; 

fictnre  of  cabinet- ware;  the  tenant  hav-  accept  performance  of  the  condition,  and 

i&g  used  them  for  the  sale  of  cigars,  held,  retain  the  forfeiture  for  non-perform- 

on  s  bill  in  equity,  that  no  injunction  ance.''    2  N.  H.  164. 
should  be  granted  against  his  business. 
Bragman  v.  Koyes,  6  Wis.  1.   See  s.  44. 
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where  a  widow  avoids  a  lease  made  by  the  husband  during  mar- 
riage, it  shall  be  in  force  again  after  her  death.^ 

§  41.  The  law  presumes  a  lease  to  be  beneficial  to  the  lessee. 
(See  antBy  13.)  Hence  idiots,  infants  and  married  women  may 
be  lessees.  They  may  disclaim,  upon  the  removal  of  their 
disabilities;  but  a  subsequent  occupancy  will  give  validity  to 
the  lease.^  A  lease  to  an  infant  is  not  void,  but  voidable  only; 
and,  if  it  be  beneficial  to  him,  he  is  liable  to  an  action  of  debt  for 
the  rent  reserved.^(a) 

§  42.  A  lease  usually  contains  covenarUSi  both  on  the  part  of 
the  lessor  and  the  lessee.  If  the  lessor  alone  signs  the  lease, 
he  cannot  maintain  an  action  of  covenant.  But  the  assignee  of 
a  lease  has  been  held  to  be  bound  in  equity  by  the  covenants, 
though  he  did  not  sign  any  instrument.(d) 

§  43.  Where  it  is  agreed  that  a  lease  shall  contain  the  usual 
covenants,  the  question  ''what  are  usual  covenants'' depends 
upon  circumstances,  such  as  the  usage  of  the  place  and  the 
nature  of  the  property;  but  is  always  for  the  jury.*  Thus  a 
lessor  cannot,  as  matter  of  right,  demand  a  covenant  from  the 
lessee,  not  to  assign  or  underlet  without  license;  or  not  to  carry 
on  a  particular  trade  on  the  premises;  or  to  keep  them  insured 
or  pay  taxes;  nor  will  he  be  bound  to  covenant  that  he  will 
rebuild  in  case  of  fire,  with  a  stipulation  that  the  rent  shall  cease 
on  his  failure  to  do  so.  But  a  covenant  for  the  lessee's  quiet 
enjoyment,  without  interruption  from  the  lessor  or  those  claim- 
ing imder  him,  is  said  to  be  usuaU 

"  Co.  Lit.  46  a.  net  v.  Womack,  7  B.  &  C.  627;  Doe  v, 

*  4  Cruise,  67.  Sandham,  1  T.  R.  705;  Tayl.  L.  &  T. 
'  Ketsey's  case,  Cro.  Jac.  820.  27;    Bnckland  v.  Papillon,  Law  Rep. 

*  Bennet  v.  Womack,  7  B.  &  C.  627.  (Eng.)  Equ.,  1866,  April  and  May,  p. 

*  Church  9.  Brown,  15  Yes.  258;  Van    477.    See  Page  v.  Broom,  8  Beav.  36. 
V,  Corp,  8«Hy.  &  1^,  269,  280,  282;  Ben- 

(a)  Therefore,  where  an  infant  paid        (6)  See  Trustees,  Su;.  v.  Spencer,  7 

money  to  A.  as  a  premium  for  a  lease,  Ohio,  149;  Willson  v.  Leonard,  8  Bear, 

and  ei^oyed  the  same  for  a  short  period  878;  Dnffield  v.  Whitlock,  26  Wend.  55; 

during  his  infancy,  hut  avoided  it  after  Gardner  v.  Keteltas.  8  Hill,  380;  Twy- 

he  hecame  of  age,  and  quitted  the  pre-  cross  v.  Fitchhurg,  10  Gray,  298;  Lihbey 

mises;  held,  that  he  could  not  recover  v.  Tolford,  48  Maine,  816.    A  covenant, 

the  sum  so  paid,  in  an  action  against  A  as  surety  for  the  payment  of  rent,  writ- 

for  money  had  and  received.    Holmes  v.  ten  upon  the  back  of  the  tenant's  agree- 

Blogg,  8  Taunt.  508;  2  Moo.  552.  ment,  is  valid,  although  no  consideration 
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§  44.  Equity  will  sometimes  restrict  a  lessee  to  the  specific 
perfonnaiice  of  his  covenants.  Thus,  whei*e  a  lease  contained 
a  clause,  restricting  the  use  of  the  premises  to  ''  the  regular  dry 
goods  jobbing  business/'  and  the  lessee  commenced  selling 
goods  at  auction  therein;  held,  although  there  was  no  damage 
or  irreparable  injury  done  to  the  lessor,  nor  any  nuisance  at  law, 
yet  it  was  a  breach  of  covenant,  and  the  lessor  could  restrain  the 
tenant  by  injunction.^    See  s.  36,  n.  b. 

§45.  With  regard  to  covenants  affecting  the  title  to  the 

demised  premises,  it  has  been  held,  that  no  implied  covenant 

against  eviction  arises  from  the  mere  relation  of  landlord  and 

teoaDt^ 
§  46.  The  covenants  of  the  lessor  do  not  extend  to  tortious 

evictions  or  disturbances.  Thus  a  covenant,  that  the  lessee 
shall  quietly  enjoy  the  premises  ^*  free  from  all  eviction,  inter- 
ruption or  molestation  from  or  by  any  person,''  is  not  broken  by 
a  forcible  disturbance  and  injury  committed  by  a  mob,  against 
the  will  of  the  covenantor,  although  the  mob  were  exasperated 
by  some  of  his  previous  acts.^  So  in  case  of  a  written,  unsealed 
agreement  between  A  and  B,  that  B  shall  have  the  sole  and  un- 
interrupted  use  and  occupation  of  A's  land;  if,  at  the  conmience- 
ment  of  the  term,  C,  a  former  tenant,  but  whose  term  has 
expired,  is  in  possession,  A  is  not  liable  for  breach  of  his  con- 
tract^ And  though  the  words,  **doth  agree  that  the  lessee 
shall  hold  and  occupy "  during  the  term,  amount  to  a  general 
covenant  for  quiet  enjoyment;  yet  it  does  not  apply  to  disturb- 
ances made  by  virtue  of  subsequently  acquired  rights.  As,  for 
instance,  the  subsequent  location  of  a  town-way  over  the  land; 
the  establishment  of  which,  at  the  time  of  making  the  lease, 
was  a  mere  naked  possibility;  and  for  which,  moreover,  the 

'  Steward  v,  WiDten,  4  Sandf.  Gh.  10,  249;  Mechanics,  fcc.  v.  Scott,  2  Hilt. 

587.  660. 

'  Jickson  V.  GobbiQ,  S  Mom.  &  W.  '  Surget  v.  Arighi,  11  S.  &  M.  87. 

700;  Granger  v.  Collins,  6  Mees.  &  W.  See  Hamilton  v.  Wright,  28  Mis.  199. 

468    See  6  Scott.  447;  Piston  «.  Cater,  *  Gardner  v.  Keteltas,  8  Hill,  880. 
9  Meea.  k  W.  816;  Walker  v.  Hatton, 

for  Bach  covenant  or   guaranty  is    in    nte  of  frauds.    Rosenbaum  v.  Gunter,  2 
terms  therein  stated.    The  seal  is  a  suf-    Smithy  416. 
fident  consideration  to  satisfy  the  stat- 
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lessee,  as  owner^  has  a  perfect  constitutional  remedy  against  the 
public,  to  the  extent  of  the  damage  sustained  by  him.  Upon 
these  grounds,  the  case  is  held  to  be  in  principle  like  a  tortious 
eTiction.^(a)  So  where  the  lessor  coyenants  against  all  claiming 
under  him,  it  is  no  breach,  that  the  tax  collector  enters  and 
seizes  goods  for  arrears  due  even  prior  to  the  lease.^  So  the 
taking  of  part  of  a  leased  lot  by  the  government  of  a  city,  to 
widen  the  street,  does  not  annul  the  lease,  or  discharge  the  liar 
bility  for  rent  during  the  term.' 

§  47.  For  breach  of  the  covenant  for  quiet  enjojrment,  the 
damages  consist  of  the  costs  incurred  by  the  lessee,  in  defending 
against  the  suit  of  an  adverse  claimant,  with  the  rent  paid  the 
lessor  since  eviction,  for  a  period  not  exceeding  six  years.** 

§  48.  A  lease  often  contains  covenants  on  the  part  of  the  lessor 
or  lessee,  to  put  or  keep  the  premises  in  repair. 

^  48  a.  In  the  absence  of  an  express  covenant,  at  common 
liw,  a  landlord  is  not  obliged  to  repair,  nor  in  any  way  to  pro« 
vide  for  his  tenant^s  security  against  any  lawful  acts  of  the  tenant 
of  the  adjoining  premises;  as  in  case  of  excavations  on  the 
adjoining  land  so  deep  as  to  endanger  the  safety  of  the  demised 
premises.  Nor  is  his  obligation  affected  by  (New  York)  Stat. 
1855,  ch.  6.« 

'  Ellis  V.  Welch,  6  Mass.  246.    See  *  Kelly  v.  Dutch,  &c.  2  Hill,  105.   See 

Wilson  V.  AndersoQ,  1  Carr.  &  K.  544;  Dexter  v.  Manley,  4  Cash.  14;  Smith  v. 

Frost  V.  Earnest,  4  Whart.  86;  Wain-  Howell,  6  £ng.  L.  &  £qn.  490. 

Wright  V.  Ramsden,  1  Nichol],  &c.  714;  *  Sherwood  v.  Seaman,  2  Bosw.  127. 

Patterson  r.  Boston,  23  Pick.  426;  Lister  See  Ball  v.  Wyeth,  8  Allen,  275;  Lunn 

V.  Zobley,  7  Ad.  &  £11.  124;  Qneen  v.  v,  Gage,  87  111.  19;  Estep  v.  Estep,  28 

London,  &c.,  ib.  717.  Ind.  114;  Mirick  v.  Basbford,  88  Barb. 

'  Stanley  v.  Hays,  8  A.d.  &  Ell.  N.  105.  191 ;  McGlashan  v.  Tallmadge,  87  Barb. 

See  Succession,  &c.  15  La.  An.  881.  818. 

•  Parks  «.  Boston,  16  Pick.  198;  Wain- 
vright  V.  Hamsden^  5  Mees.  &  W.  602. 

(a)  A  covenant  to  pay  assessments,  in  cial  tribunal;  held,  a  party  who  took  a 

a  lease  of  land  in  the  city  of  New  York,  lease  of  land  subsequently  to  the  stat- 

executed  hi  1799,  was  held  to  extend  to  ute,  being  evicted,  had  no  remedy  upon 

assessments  imposed  for  opening  streets  the  covenant  for  quiet  enjoyment.  Frost 

pursuant  to  statutes  passed  subsequent-  v.  Earnest,  4  Whart.  86. 
ly,  and  imposing  them  in  a  mode  unknown        But  where  a  landlord  covenanted  to 

to  the  laws  existing  when  the  lease  was  repair  all  external  parts  of  the  premises 

executed.    Kearney  v.  Post.  1   Sandf.  leased,  and  the  corporation,  by  virtue 

105.  of  an  act   subsequently  passed,    took 

Where  a  statute  authorised  the  widen-  down  an  adjoining  tenement,  leaving  the 

ingof  a  street,  providing  compensation  partition  and  wall  without  support,  which 

to  land-owners  by  application  to  a  judi-  thereby  gave  way ;  held,  an  action  would 
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§  48  b.  As  to  the  question,  -whether  a  landlord  impliedly  under- 
takes that  the  premises  shall  be  tenantable,  a  leading  case  is  one 
where  the  house  was  infested  with  buffs,^  There  is  also  a  simi- 
lar later  case,^  where  the  same  nuisance  existed,  but  the  tenant 
had  agreed  to  keep  in  repair,  and  a  garden  was  let  with  the 
house.  In  this  case  the  tenant  quit  before  the  rent  was  due,  and 
without  having  had  any  beneficial  occupation.  Held  (overruling 
some  prior  cases),  that  the  facts  furnished  no  defence  to  a  suit 
for  the  rent^  So  where  a  wharf  was  leased,  and,  before  entry 
of  the  tenant,  a  large  portion  of  it  was  destroyed  by  natural 
decay,  of  which  the  lessee  gave  notice  to  the  landlord,  request- 
ing him  to  repair,  but  he  neglected  to  do  it,  and  the  lessee  then 
refused  to  enter  or  pay  rent;  held,  he  was  still  liable  for  the 
rent*  So  it  is  no  defence,  that  the  premises  were  unfit  for  the 
purpose  of  the  lessee  in  hiring  them.^  But  it  is  held,  that  there 
is  an  implied  covenant  that  a  store  is  fit  for  use,  if  the  terms  of 
the  lease  and  the  acts  of  the  parties  so  imply.®  And,  in  Louis- 
iana, the  failure  by  a  lessor  to  maintain  premises  leased  in  a 
tenantable  condition  dissolves  the  lease,  although  such  lessor  be 
not  at  fault^ ' 

^  48  c.  Where  a  lease  is  in  writing,  parol  evidence  cannot  be 
given,  that  the  landlord,  at  the  time  of  executing  it,  promised 
to  repair.^  But  an  action  lies  upon  a  subsequent  parol  agree- 
ment  by  the  landlord  to  repair,  made  upon  a  new  and  sufScient 
consideration,*  or  on  a  covenant  to  repair,  without  previous 
notice  of  want  of  repair;  especially  if  there  is  a  covenant  that 
the  lessor  may  enter  **to  view  and  make  improvements."  ^® 

^  48  d.  Where  the  lessor  is  to  erect  new  buildings,  and  the 
lessee  to  pay  a  further  rent  of  ten  per  cent  on  the  cost;  no  rent 

'  Smith  V.  Marrable,  11  Mees.  &  W.  5.  *  LaFsrge  v.  Mansfield,  81  Barb.  845. 

*  Hart'v.  Windsor,  12  Mees.  Sc  W.  68.  '"'  Coleman  v.  Haight,  14  La.  An.  564. 

*  Ace.  Mayer  v.  Moller,  1  Hilt.  491 ;  •  Cleves  v.  Willoughby.  7  Hill.  88; 
Post  r.  Vetter,  2  Smith,  248;  Tattershall  City,  &c.  v.  Price,  8  Post.  542. 
ff.Hass.lHilt.  56.  •  Post  v,  Vetter.  2  Smith,  248;  Lib- 

*  Hill  V.  Woodman,  2  Shepl.  88.    See  bey  v.  Tolford,  48  Maine,  816. 

Hinde  v.  Gray,  1  Man.  &  G.  196.  *"  Hayden  r.  Bradl<>y,  6  Gray,  425, 

'  Academy,  kjc.v.  Hackett,  2  Hilt.  217 . 

lis  upon  the  oorenant,  notwithstanding  a    make  the  necessary  repairs.    Green  v. 
provision  in  the  statute  for  compensa-    Eales,  2  Ad.  &  £11.  N.  225. 
tkm.  He  was   boand    immediately  to 
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18  due  till  notice  of  such  cost.^  Sb,  in  case  of  the  lease  of  a 
mill,  the  lessee  covenants  to  pay  rent  for  certain  water-power 
to  be  furnished  by  the  lessor,  and  at  his  own  expense  to  put  in 
all  machinery  **  except  the  main  shaft  and  wheel,  which  is  to  be 
furnished  by  the  lessor."  Held,  no  rent  was  due  till  the  lessor 
had  furnished  the  main  shaft  and  wheel.' 

§  48  e.  Where  the  lease  reserves  to  the  lessor  the  right  to 
enter  and  make  necessary  repairs,  he  is  not  responsible  for 
loss  resulting  therefrom,  unless  there  be  negligence  or  want 
of  skilL^ 

§  48  f .  The  tenant,  in  an  action  on  a  covenant  to  make  im- 
provements, for  a  larger  rent,  can  only  recover  the  difference 
between  the  rent  and  improvements.^ 

§  48  g«  Where  the  lessor  does  not  agree  to  repair,  the  lessee 
cannot,  when  sued  for  the  stipulated  rent,  set  up  the  want  of 
repairs,  either  in  defence  or  mitigation.*  Tenants  cannot  charge 
their  landlords  for  repairs,  unless  by  express  contract;  a  fortiori, 
where  they  knew  the  condition  of  the  premises,  and  covenanted 
to  return  them  as  received.^  But  the  landlord's  covenant  to 
repair  is  a  defence  against  a  suit  for  rent^  So  a  tenant,  making 
new  repairs  and  erections  on  the  farm,  under  a  promise  to  give 
it  to  him  and  his  wife,  the  landlord's  daughter,  may  recover 
their  value,  if  he  devise  the  farm  to  another.® 

§  48  h.  If  a  tenant  has  liberty  to  erect  a  stable  and  shed,  and 
make  other  needful  and  proper  repairs,  within  a  certain  limit, 
and  makes  repairs  to  that  limit,  but  does  not  erect  the  buildings 
specified,-  the  estimated  expense  of  such  buildings  must  be 
deducted  from  the  repairs.® 

^  48  L  A  tenant  was  bound  to  make  necessary  repairs.  The 
premises  being  in  want  of  repairs,  the  landlord  voluntarily  made 
certain  alterations,  and,  the  alterations  being  defective,  -made  a 
parol  agreement  with  the  tenant,  authorizing  him  to  repair  such 

»  Weed  9.  Crocker,  18  Gray,  219.  •  Moffatt  t>.  Smith,  4  Comst.  126. 

*  lb.  •  City,  &c.  Moorhead,  2  Rich.  480. 

*  Tamer  r.  McCarthy,  4  E.  D.  Smith,  ^  Strohecker  v.  Barnes,  21  Geo.  480. 
247.  '  Cornell  v.Yarnartsdalen,  4  Barr,  864. 

*  Berriai  v.  Olmstead,  4  £.  D.  Smith,  '  Bachelder  v.  Dean,  20  N.  H.  467. 
279. 
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defects,  and  promising  to  reimburse  him  therefor.    Held,  such 
parol  agreement  was  yalid.^ 

§  48  j.  Where  a  lease  authorizes  the  lessee  to  pay  the  rent  in 
repairs;  if  he  use  materials  of  the  lessor,  with  his  consent,  for 
repairs,  he  cannot  charge  them  to  an  assignee  of  the  lessor.' 

§  48  k.  Upon  a  covenant  to  deliver  up  the  premises  at  the 
end  of  the  term  in  as  good  order,  &c.,  as  they  then  are  or  may 
be  put  into  by  the  lessor;  the  lessee  is  bound  to  make  the 
repairs  necessary  for  this  purpose.^ 

§  49.  In  an  action  of  covenant,  by  a  lessor  against  two  lessees, 
for  rent  due  upon  a  lease,  containing  a  covenant  on  the  part  of 
the  lessor  to  repair;  the  plaintiff  need  not  prove  that  the  premises 
irere  put  in  repair  before  possession  was  taken,  nor  that  both 
defendants  went  into  possession,  the  taking  possession  by  one 
being  in  law  a  possession  by  both,  and  a  waiver  of  the  condition 
to  repair,  and  the  fact  that  the  premises  were  out  of  repair  being 
a  matter  of  defence,  to  be  proved  by  the  defendants.^ 

§  50.  Where,  in  an  action  against  a  tenant  upon  his  covenant  to 
repair,  the  breach  alleged  was,  that  be  9uff^ered  and  permitted  the 
premises  to  be  out  of  repair;  but  the  proof,  that  windows 
vere  voluntarily  removed:  held,  a  variance.*  So  a  covenant  by 
the  landlord  to  pay  all  repairs  does  not  bind  him  to  make  them.* 
And  where  a  tenant  himself  agrees  to  make  certain  repairs, 
and  others  become  necessary  in  order  to  make  the  premises 
habitable,  be  cannot  leave  because  the  landlord  fails  to  make 
them.' 

^51.  A  covenant  to  surrender  all  improvements  embraces 
everything  affixed  to  the  land.® 

§  52.  The  mere  removal  and  sale  by  a  tenant,  during  the  term, 
of  fixtures,  which  he  does  not  immediately  replace,  but  which 
can  be  replaced  before  the  end  of  the  term,  is  not  in  itself  a 
breach  of  his  covenant  to  repair  and  uphold  the  demised  pre- 

*  Oettingen  o.  Levy,  4  £.  D.  Smith,        *  Harger  v.  Edmonds,  4  Barb.  266. 
288.  »  Edge  t>.  Pemberton,  12  Mees.  &  W. 

'  Bachelder  v.  Dean,  20  N.  H.  467.  As  187. 

to  forfeiture  for  breach  of  the  covenant  •  Loomis  v.  Rutter,  9  Watts,  616. 

tA  repair,  see  Bennett  v.  Herring,  8  G.  B.  ^  Arden  v.  Fallen.  10  M.  &  W.  821. 

(N.  S.)  870.  •  French  ».  New  York,  29  Barb.  868. 

*  Jaqnes  v.  Goald.  4  Ciish.  864. 
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mises,  and  to  deliver  up  the  same  at  the  end  of  the  term, 
together  with  all  things  affixed  thereto,  though  such  removal 
may  be  made  in  such  a  way  as  to  amount  to  non-repair.^ 

§  52  a.  It  has  been  held,  that,  in  assumpsit  for  rent,  the  ten- 
ant may  avail  himself  of  a  breach  of  the  landlord's  agreement 
to  repair,  by  way  of  recoupment,  though  not  as  a  set-off.*(a)  So 
in  replevin,  after  a  distress  for  rent,  although  it  seems  that  the 
defendant  may  avail  himself  of  a  breach  of  the  landlord's  agree- 
ment to  repair,  by  way  of  recoupment,  yet  he  cannot  by  way  of 
49et-off,  nor  under  a  plea  of  eviction,  nor  can  the  recoupment  be 
pleaded  in  bar.^  So  it  has  been  held,  that  damages  occasioned 
to  a  tenant  by  great,  unnecessary  and  tortious  negligence,  and 
delay  of  the  landlord's  servants  in  making  repairs  during  the 
term,  and  by  the  unworkmanlike  manner  of  doing  the  work, 
cannot  be  set  up  as  matter  of  recoupment  in  an  action  for  the 
rent^  Nor  damages  for  a  wilful  trespass  of  the  landlord  upon 
the  premises,  if  claimed  for  the  trespass,  as  such,  and  not  as  a 
breach  of  the  contract  declared  upon.^ 

§  52  b.  Where  a  lessor  agreed  to  put  the  bams  on  the  pre- 
mises in  repair,  but  neglected  to  do  so;  held,  the  damages  of  the 
lessee,  which  he  was  entitled  to  recoup  in  a  suit  for  rent,  were 
the  amount  it  would  cost  to  put  the  barns  in  repair,  and  not  the 
detriment  which  he.  suffered  by  their  remaining  out  of  repair 
dming  the  term.* 

^  53..  In  an  action  of  covenant  for  rent,  the  defendant  cannot 
recoup  for  damages  arising  from  violation  of  a  covenant  by  the 
plaintiff  since  the  commencement  of  suit,'  even  though  they 
exceed  the  amount  of  rent.®(6) 

'  Burrell  v.  Davis,  1  Eng.  Law  &  £qu.        *  Gram  v*  Dresser,  2  Sandf.  120 
408.  *  Levy  v.  Bend,  1  Smith,  169. 

•  Whitbeck  v.  Skinner,  7  Hill,  53.   See        •  Dorwin  v.  Potter,  5  Denio,  866. 

1  Smith,  568;  Lafarge  v,  Mansfield,  81  ^  Hargen  p.  Edwards.  4  Barb.  250. 

Barb.  845;  Ellis  v.  McGorraick,  1  Uilt.  "  M'Callough  v.  Cox,  6  Barb.  886; 

813;    CraTcn   v.    Hardman,   4    £.    D.  Kendall  v.  Moore.  80  Maine,  827.    See 

Smith,  889.  Edgerton  v.  Page,  1  Hilt.  820. 

*  Nichols  V.  Dasenbnry.  2  Comst.  288. 

(a)  A  lease  from  father  to  son,  with  a  father,  upon  the  coTenants  in  Ike  lease, 

covenant  by  the  lessee  to  support  the  Hart  v.  Hart,  22  Barb.  606. 
lessor  during  his  life,  is  no  evidence  of  a        (6)  With  regard  to  the  respective  lia- 

settlement  of  accounts,  so  as  to  bar  a  bilities  of  landlord  and  tenanl  to  third 

set-off  by  the  son,  iu  an  action  by  the  pertont,  for  nec^ct  to  repair,  it  has  been 
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^54.  If  a  lessee  coyeuant  to  repair,  he  is  bound  upon  his 
coTenaut,  although  the  premises  are  burned  down  without  his 

fault;  nor  eau  he  legally  quit,  although  the  premises  become 
unteuautable.    So,  where  he  covenants  to  keep  in  repair,  **  saving 
.and  excepting  the  natural  decay  of  the  same,"  and  to  surrender 

up  at  the  end  of  the  term  in  as  good  condition,  &c.,  reasonable 
use  and  wearing  thereof  excepted.*(a) 

1  Bullock  9.  Dommitt,  2  Chtt.  K.  B.  See  Belcher  9.  M'Intosh,  8  Can*  &  P. 

606;  PbUlipa  v.  Stevens,  16  Mass.  288;  720;  Doe  v.  Rowlands,  9,  784. 
Ardeo  v.  PaUen,  10  Mees..  fo  W.  821. 

held,  that  the  tenant  is  liable  for  an  Although,  where  fixtures  attached  by 

i^jnij  resulting  from  the  want  of  repair  the  lessee  are  severed  by  the  fire,  and 

of  the  grate  over  a  vault,  under  the  are  carried  away  by  the  lessee,  the  lessor 

higfavay,  in  front  of  his  premises;  and  may  recover  their  value  in  an  action  on 

the  landlord  is  not  liable,  if  the  premises  the  lease.    lb.     Seizure  and  eviction  by 

were  let  in  good  repair,  and  he  was  not  public  enemies  is  a  defence  to  tlie  obUga- 

bound  by  the  lease  to  keep  them  in  repair,  tion  of  giving  up  the  premises  in  repair. 

Bean  v.  Ambler,  9  Barr,  198.  Pollard  v.  Shoufier,  1  Dall.  210.    And  a 

Where  a  town  was  compelled  to  pay  covenant  to  repair  binds  the  tenant  only 

damages  for  an  injury  resulting  from  a  to  suffer  no  further  dilapidation  than 

defect  in  a  highway,  occasioned  by  the  results  from  natural  causes.    If  the  house 

want  of  repair  of  a  cellar- way  constructed  is  old,  he  is  merely  required  to  keep  it  up 

in  the  sidewalk,  and  leading  to  a  buildr  as  such.    Harris  v.  Jones,  1  Moo.  &  R. 

iof  adjoining  thereto,  which  was  in  the  178.    Not  to  give  the  landlord  a  new 

occupation  of  a  tenant;  held,  the  occu-  house.    Young  v.  Morton,  6  Scott,  217; 

pant  and  not  the  owner  was  liable  to  the  Stanley  v.  Tuesgood.  8  Bing.  N.  G.  4. 

town  for  such  damages.    But  if.  in  such  So  although,  in  general,  a  tenant,  in 

ease,  there  were  an  express  agreement  neglecting  to  repair,  is  guilty  of  jxnnw- 

between  the  landlord  and  tenant,  that  tive  toaste ;  a  tenant  from  year  to  year  is 

the  former  should  keep  the  premises  in  only  bound  to  make  ordinary  tenantable 

repair,  then,  to  avoid  circuity  of  action,  repairs,  which  will  keep  the  house  wind 

the  landlord  would  be  liable  in  the  first  and  water  tight,  and  to  replace  what  he 

instance.    Lowell  v.  Spaulding,  4  Gush,  breaks  or  injures.    But,  if  the  house  is 

277.  substantially  out  of  repair  or  untenanta- 

A  tenant  for  years  in  the  occupation  ble,  it  is  said  the  tenant  is  not  bound  to  re- 

of  the  premises,  and  not  the  landlord,  is  pair,  but  may  quit  without  paying  rent, 

liable  for  the  penalty  incurred  by  a  vio-  4  Kent,  110  and  n.;  Pindar  v.  Ainsley, 

lation  of  the  ordinance  of  the  city  of  1  T.  R.  812;  Mumford  v.  Brown,  6  Gow. 

?iewTork  against  any  persons  suffering  475;  Edwards  v.  Hetherington,  7  T.  R. 

any  sink,  &c.,  to  run  upon  or  within  three  117;  Gollins  r.  Barrow,  1  M.  &  R.  112; 

feet  of  any  wharf.  &c.    Gity,  &c.  v.  Gor-  Lon^  v.  Fitzsimmons,  1  W.  &  S.  682; 

lien,  2  Sandf.  801.  Belcher  v.  Mcintosh,  2  Garr.  &  K.  186. 

(6)  A  covenant  to  leave  all  buildings  See  Aldis  v.  Mason,  6  £ng.  L.  &  Equ* 

now  on  the  land  binds  a  lessee  to  repair,  891;  Beach  v.  Grain,  2  Gomst.  Q6. 

in  case  of  fire.    Pasteur  «.  Jones.  Gam.  The  distinction   is   made,  that,   if  a 

k  Nor.  194;  Ashby  v.  Billup.  86  Miss,  penalty  is  annexed  to  the  covenant  to 

618.  But  where  a  lease  contains  a  cove-  repair,  inevitable  accident  will  excuse 

nant,  to  deliver  up  the  premises  at  the  from  the  former,  though  not  from  the 

t'nd  of  the  term  in  as  good  order  and  latter.    As  where  one  covenanted  to  sus- 

condition  as  at  the  date  of  the  lease,  tain  and  repair  the  banks  of  a  river, 

urdinary  wear  and  tear  excepted,  but  under  pain  of  forfeiture  of  ten  pounds, 

not  to  repair  or  rebuild,  and  the  b.uild-  The  banks  being  suddenly  destroyed  by 

ings  are  destroyed  by  fire;  the  lessee  is  a  great  flood,  held,  the  party  was  bound 

not  iMmnd  to  rebuild.    Warner  v.  Hitch-  to  repair,  but  not  subject  to  the  penalty, 

ius,  5  Barb.  G66.  1  Dyer,  88  a.   (It  is  to  be  observed,  how- 

19 
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^  55.  Sometimes  the  lessor  and  lessee  covenant  respectively 
to  pay  different  charges  connected  with  the  estate.  Thus,  a 
lessor  agreed  to  pay  all  taxes,(a)  and  the  lessee  all  other  costs, 
expenses,  &c.,  and  it  was  further  agreed  that  the  lessee  might 
make  any  additions  and  repairs  not  injurious  to  the  estate.  The 
city  having  assessed  the. lessor  for  paving  the  footway  in  front 
of  the  estate,  under  the  Massachusetts  statute  of  1795,  c.  31,  s. 
2,  and  he  having  paid  the  same,  held,  he  could  not  recover 
it  from  the  lessee  under  the  covenants.^ 

^56.  If  a  lessee  covenant  with  several  lessors  jointly,  that  he 
will  pay  to  each  lessor  severally  a  specified  proportion  of  the 
rent,  the  interest  of  each  lessor  will  be  sevel-al,  and  each  may 
maintain  a  separate  action  for  his  part  of  the  rent.^ 

^57.  Where  the  lessor  of  a  steam  mill  covenanted  to  furnish 
so  much  power  every  day  in  the  year,  and  that  the  rent  should 
cease  during  any  failure  to  do  so ;  held,  the  suspension  of  the 
rent  was  not  a  liquidation  of  damages  for  such  failure.^ 

§  58.  A  covenant  in  a  lease  to  pay  rent  during  the  term,  and 
for  such  further  time  as  the  lessee  shall  occupy,  binds  him  to 
pay  rent  accruing  after  the  expiration  of  the  time  stipulated ; 
and  a  surety  for  the  lessee  incurs  the  same  liability.(6) 

*  Torrey  v.  Wallis,  8  Cnsh.  442.    See        •  Gray  v.  Johnson.  14  N.  H.  414. 
Twycross  v.  Fitchburg,   10  Gray.  298.        *  Fisher  v.  Barrett,  4  Cush.  8S1. 
See  Sweet  v.  Seager,  2  G.  B.  N.  S.  119. 

ever,  that  this  was  a  case  of  loss  by  act  were  bound  to  pay  them.   Caldwelt  v. 

of  God.)  Moore,  1  Jones,  68.     Where  A,  having 

In  New  Jersey,  by  statute,  no  action  a  lease  upon  certain  premises,  and   a 

lies  against  any  person,  on  the  ground  mortgage  upon  fixtures  therein,  as  seen- 

that  a  fire  began  in  a  house  or  room  oc-  rity  for  advances  made  by  him  to  B, 

cupied  by  him.    But  this  provision  does  hired  them  to  B,  who  agreed  to  pay  tho 

not  impair  the  effect  of  any  covenant,  rent  and  taxes;   held,  that,  B  having 

In  Missouri,  if  a  building  is  burned  or  failed  to  pay  the  taxes,  A  could  pay 

injured  without  fault  of  the  tenant,  his  them,  and  maintain  an  action  therefor 

servants,   agents  or  family,   he   is   not  against  B,  such   payment  not  being  a 

responsible,  unless  the  lease  so  provides;  voluntary  payment.    Lageman  v.  Klop- 

and  a  covenant  to  repair  will  not  require  penberg,  2  Smith,  126. 
a  tenant  to  rebuild.   1  N.  J.  St.  210;  Mis.        (6)  Lease  for  one  year,  the  lessee  pay- 

St.  1840-1,  26.  ing  a  certain  rent  por  annum,  and  at  the 

(a)  A  lessor  of  land,  the  taxes  upon  same  rate  for  any  shorter  period.     Tho 

which  are  assessed  against  his  lessees,  is  lessee  covenants  to  pay  said    rent    in 

liable  to  a  vendee  who  pays  the  taxes  quarterly  payments,  and  to  pay  the  rent 

under  levy  for  the  amount  so  paid,  in  as  above  stated,  and  all  taxes  and  duties 

the  absence  of  any  contract  between  the  levied  and  to  be  levied  thereon,  during 

lessor  and  lessees,  by  which  the  latter  the  term,  and  for  such  further  time  as 
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§  59.  In  this  connection  may  properly  be  considered  the  sub- 
ject of  the  renewal  of  leases.  It  is  said,  in  case  of  church 
leases,  or  those  made  by  trustees  of  charities,  which  are  usually 
i-eucwable  for  a  fine  or  increased  rent,  although  the  lessors  are 
not  legjilly  bound  to  renew,  yet  the  tenant  has  in  equity  a  trans- 
ferable interest  in  this  privilege.^  A*  landlord  is  not  bound  to 
renew  the  lease,  without  an  express  covenant  to  do  it.  Cove- 
nants for  continual  renewal  are  not  favored,  for  they  tend  to 
create  a  perpetuity,  and  have  been  said  to  be  equivalent  to  an 
alienation  of  the  inheritance.  Hence,  in  the  case  of  trustees  of 
a  charity,  they  have  been  held  invalid  in  chancery.  But,  if 
explicit,  the  weight  of  authority  is  in  favor  of  their  validity. 
Covenants  of  renewal  run  with  the  land,  and  bind  a  grantee  of 
the  reversion.  A  covenant  to  renew  implies  the  same  term  and 
rent,  and  perhaps  the  same  conditions.  But  a  covenant  to 
renew,  upon  such  terms  as  may  be  agreed  on,  is  void  for  uncer- 

'    *  Phyfe  V.  Warden,  6  Paige,  268. 

he  than  occupy.    On  the  back  of  the  the  lessor  and  lessee,  without  notice  to 

lease  the  defendant  guaranteed  perform-  the  surety.    lb. 

SDoe  of  the  within  covenants,  and  the  A  tenant  holding  over  is  bound  by  all 
lessee,  by  another  writing,  agreed  to  quit  covenants  applicable  to  his  new  situation, 
on  reasoDable  notice,  if  the  lessor  should  De  Young  v.  Buchanan,  10  Gill  &  J.  149. 
wish  to  sell  or  pull  down  the  house.  He  is  a  tenant  from  year  to  year,  sub- 
Held,  the  covenants  bound  both  the  de-  ject  to  all  the  covenants  and  stipulations 
fendant  and  the  lessee,  so  long  as  the  in  the  lease,  so  far  as  they  are  compatible 
latter  occupied,  even  beyond  the  year;  with. a  yearly  holding.  Laquerenne  v. 
and  that  the  defendant  was  liable  for  Dougherty,  85  Penn.  45. 
several  quarters'  rent,  although  not  noti-  Under  a  lease  for  a  term,  and  at 
fled  at  the  end  of  each  quarter,  having  the  election  of  the  tenant  for  a  farther 
suffered  no  damage  from  the  want  of  term  at  an  increased  rent,  an  election  to 
such  notice.  Sali&nrj' v.  Hale,  12  Pick,  hold  for  the  additional  term  may  be  in- 
416.  See  Gosberger  v.  Badway.  2  Hilt,  ferred  from  his  continuing  to  occupy  and 
S42;  Shufeldt  v.  Gnstin,  2  Smith,  57;  paying  rent  for  two  quarters  at  the  in- 
Atkios  V.  Sleeper,  7  Allen,  487.  creased  rate.    Kramer  v.  Cook,  7  Gray, 

To  discharge  a  surety,  an  intent  to  550. 
create  a  new  contract,  and  to  annul  the  And,  in  case  of  a  lease  which  is  void, 
lease  as  against  the  original  lessee,  must  the  law  implies  a  similar  parol  contract 
be  clearly  shown.  Per  Bigelow,  G.  J.  as  to  the  rent.  Anderson  v.  Gritcher, 
Wayv.  Reed,  6  Allen,  869.  Re-entry  11,450.  So  where  theassigoeeofa  void 
for  breach  of  condition,  and  a  new  lease,  lease  holds  through  the  term,  paying  the 
ifantborized  by  the  lease,  do  not  dis-  rent' reserved,  assumpsit  lies  against  him 
charge  a  surety  for  the  rent.  A  surety  upon  an  implied  promise  to  r^alr,  con- 
is  not  discharged  fVom  his  covenants  in  formably  to  the  covenants.  Beale  v, 
the  lease  by  the  lessee's  assigning  the  Sanders,  5  Scott,  58. 
I«ase  with  the  lessor's  consent,  although  But  a  tenant  holding  over  does  not  of 
the  assignee  makes  a  new  agreement  for  course  hold  on  the  same  terms  as  before, 
the  rent,  secured  by  a  guarantor,  with  Elgar  v.  Watson,  1  G.  &  Mar.  494.    In 

case  of  lease  to  A  and  B,  if  A  holds  over 
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tainty.  An  agreement  made  while  the  tenant  is  in  possession, 
for  a  subsequent  increased  rent,  does  not  constitute  a  new  ten- 
ancy, ^a) 

'4  Rent,  108;    Geeckie  v.  Monk,  1  Richards  v.  Richards,  2  T.  &  Coll.  Cha. 

Carr.  &  K.  307;  Rutgers  v.  Hunter,  6  419.     See   Ranlett  v.  Cook,  44  N.  H. 

John.  Cha.  215;  Whitlock  v.  Duffield.  1  512;  Cottee  v,  Richardson.  8  Eng.  L.  & 

Hoffm.  110;  Simpson  v.  Clayton,*4  Bing.  £qu.  498;  Moss  v.   Barton,   Law  Rep. 

N.  758;  Simpson  v.  Clayton.   0   Scott,  (Eng.)  Equ.  1866,  April  and  May,  page 

469;  Harney  v*  Harney,   5  Beav.  134;  474.  ^ 

with  B's  consent,  both  are  liable  for  the  erections.  Robinson  v.  Kettletas.  4  Edw. 

rent.    Whether,  if  without  such  consent,  Ch.  67. 

qu.    Christy  v.  Tancred,  9  Mees.  &  W.  In  New  York,  a  lease  of  agricultural 

488.  lands  for  twelve  years,  with  a  covenant 

(tt)  The  renewal  of  a  lease,  with  an  of  renewal  for  twelve  years  longer  if  the 

agreement  for   performance  of  certain  lessor  shall  live,  and  a  further  covenant 

work  stipulated  for  in  the  former  lease,  to  continue  the  renewals  every  twelve 

is  not  a  waiver  of  damages  for  non-com-  years  so  long  as  the  lessor  shall  live,  is 

pliance  with  the  former  lease.   Walker  r.  good  for  the  first  twelve  years;  but  the 

Seymour,   18  Mis.  592.     A  covenant  to  covenants  for  renewal  are  void  under 

renew  a  lease  at  a  certain  rent  does  not  section  fourteen  of  article  one  of  the 

carry  with  it  any  of  the  covenants  in  the  constitution.     The  covenant  for  renewal 

old  lease.    Willis  v.  Astor,  4  Edw.  Ch.  being  an  independent  covenant,  may  fall, 

594.  without  impairing  the  grant  for  thetirst 

Demise  by  A  to  B,  for  fifty -five  years,  twelve  years.    Hart  r.  Hart,  22  Barb, 

in  consideration  of  X530.  subject  to  a  606. 

yearly  rent  of  £84.  covenant  to  repair,  In  Ohio,  (Walk.  Intro.  278;   Swan's 

&c.    The  consideration  being  unpaid,  B  Dig.  289.  SeeLoringv.Melendy,ll  Ohio, 

assigned  to  A,  by  way  of  mortgage,  the  355;  Blackmore  v.  Boardman,  28  Mis. 

whole  of  the  residue  of  the  term,  sub-  420;  Carter  v.  Burr.  89  Barb.  59;  Van 

Ject  to  the  rent  and  covenants,  and  with  Rensselaer  v.  Read,  26  N.  Y.  (12  Smith) 

a  power  of  sale.     Notice  of  sale  having  558;  Tyler  v.  Heidorn,  46  Barb.  489.) 

been  given  by  A,  pursuant  to  the  power,  it   is    said,  perpetual    Itcat,   renewable 

in  consideration  of  £500,  he  by  deed  forever,  are  very  common,  but  are  mere 

*'  bargained,  sold,  assigned,  transferred  chattels.     But,  by  a  late  statute,  they 

and  set  over  "  to  the  defendant  the  prd-  are  invested  with  all  the  incidents  of 

mises  described  in  the  lease,  to  hold  for  estates  in  fee,  in  respect  to  descent,  dis- 

all  the  residue  of  the  term,  discharged  tribution,  and  sales  upon  legal  process, 

from  the  mortgage  debt,  but  subject  to  But  in  Pennsylvania,  where. a  lease  was 

the  payment  of  the  yearly  rent  and  to  the  made  for  twelve  months,  and  so  from 

covenants  in  the  lease;  and  the  defend-  year  to  year,  at  the  pleasure  of  both 

ant  covenanted  to  pay  the  rent  and  per-  parties,  with  a  covenant  by  the  lessee 

form  the  covenants.    The  defendant  then  not  to  assign  without  permission  under 

entered.     Held,  although  the  term  was  seal,  and  a  proviso  that  the  lessor  should 

merged  by  the  mortgage,  the  effect  of  reimburse  money  laid  out  in  improve- 

the  conveyance  was  to  create  a  new  term  ments;   held,   this  passed  no  freehold, 

of  the  same  duration  as  the  unexpired  Krause,  2  Whart   398. 

part  of  the  old  term,  and  that  the  de-  It  would  be  otherwise,  it  seems,  where, 

fendant  was  liable  iipon  the  covenants  upon  a  long  lease,  the  landlord  covenants 

to  pay  the  rent,  and  to  perform  the  re-  to  pay  for  improvements,  or.  if  not,  to 

pairs.    Cottee  v.  Richardson,  8  Eng.  L.  convey  in  fee.    Eli  v.  Beaumont,  5  S.  & 

&Equ. -^pS.  R.  124. 

Where  trustees  leased  a  part  of  the  Where  a  lease  is  made  to  a  person,  his 

estate,  with   a  covenant  to  renew  the  heirs  and  assigns,  to  continue  while  he 

lease,  or  to  pay  for  certain  erections,  pays  the  rent,  and  he  covenants  for  him- 

which  ihe  lessee  covenanted  to  make,  on  self  and  his  heirs;  on  failure  to  perform 

the  termination  of  the  lease;  held,  on  the  covenants,  the  lessor  may  treat  the 

refusal  of  the  trustees  to   renew,  the  lease  as  forfeited,  but   not  the  lessee, 

trust  estate  was  liable  to   pay  for  the  Folts  v.  Huntley,  7  Wend.  210. 
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§  60.  It  is  the  general  rule,  that,  in  any  action  between  land- 
How  far  a  tenant  himself  may  cause  a  covenant  of  renewal  for  ten  years  if 
the  implied  renewal  of  a  leasci  by  hold-  the  parties  could  agree  upon  the  rent, 
tng  over  after  his  term,  will  be  more  and  the  lessor  covenanted,  in  case  they 
particularly  considered  hereafter.  See  did  not  so  agree,  to  pay  for  improve - 
ch.  19.  In  Kentucky,  if  a  tenant  holds  ments  which  the  lessee  should  placo 
orer,  he  is  liable  to  the  same  rent,  upon  the  premises;  and  the  lessee  cove- 
In  Connecticut  it  is  h^ld,  that,  if  a  nanted)  in  the  like  case,  that  at  the  end 
lessee  for  one  year  hold  over,  this  is  of  the  term,  '*'  upon  the  lessor's  paying 
a  renewal  of  the  lease,  (of  course  at  the  for  the  improvements  as  aforesaid,"  he 
option  of  the  lessor,)  for  the  same  term,  would  peaceably  surrender  possession  to 
The  same  consequence  follows  where  a  the  lessor  and  his  assigns:  held,  the 
sab-tenant  occupies;  or,  having  occu-  lessor's  right  to  demand  possession  at 
pied,  abandons  the  possession.  Bacon  the  expiration  of  the  term  was  pot  quali- 
V.  Brown,  9  Conn.  838.  See,  also,  Dor-  fied  by  the  obligation  to  pay  for  the  im- 
rill «.  Stephens,  4  M'Cord,  59.  In  Dela-  provements,  and  therefore,  that  his 
war«,  a  lease  is  considered  as  renewed,  assignee  (there  being  no  renewal  of  the 
nnless  three  months'  notice  be  given  lease)  could  recover  in  ejectment,  al- 
hefore  its  termination.  Del.  Rev.  Sts.  though  the  improvements  were  not  paid 
On  a  lease  at  an  annual  rent  of  $560,  for;  and  that  the  words,  ''upon  the 
was  indorsed  an  extension  of  tbe*term  lessor's  paying,"  &c..  did  not  constitute 
at  a  rent  of  $600,  and,  during  the  ex-  a  condition  precedent  to  the  lessor's 
tended  term,  another  indorsement  was  right  to  have  possession  after  the  lease 
made,  providing  that  the  *'  within  lease '-  had  expired.  Talman  «.  Coffin,  4  Comst 
be  "  eitended  the  further  period  of  one  184. 

year,  without   alteration."     Held,    the        Where  premises  were  leased  to  two 
terms  "  within  lease "  referred  to  the  partners  for  a  year,  with  a  right  of  re- 
prior  indorsement  as  well  as  the  original  newal,  and  before  the  year  expired  the 
lease,  and  that  a  yearly  rent  of  $6(X)  was  partnership  was  dissolved,  and  one  part- 
thereby  reserved.    Cram  v.  Dresser.  2  ner  remained  in  possession,  hold  over 
Sandf.  120.  after  the  expiration  of  the  lease,  and 
An  agreement  contained  in  a  memo-  applied  for  a  renewal,  which  was  re- 
rial  to  demise  certain  lands  for  three  fused  by  the  landlord;  held,  an  action 
lives, "  with  a  clause  of  renewal ,  pro-  for  possession  might  be  maintained  by 
Tided  the  lessee,  his  heirs,  &c.,  should,  the  landlord  against  the  partner  in  pos- 
within  six  calendar  months  from    the  session,  without  joining  the  other.    Cre- 
death  of  the  last  of  the  said  three  lives,  heebe  v.  Stanley,  1  La.  An.  17. 
Dominate  and  appoint  such  life  or  lives        It  was  agreed,  that  the  tenant  should 
IS  he  or  they  would  have  inserted  in  any  get  the  house  at  the  price  herein  stated, 
lease  to  be  made  thereof,  and  paying  as  for  one  year  after  his  present  year  ex- 
well  all  rent  and  arrears  that  should  be  pires,  and  is  to  have  the  preference  each 
dne  for  the  half-year  after  the  fall  of  succeeding  year  thereafter.    Held,  this 
snch  life  as  the  sum  of  £11  7  s.  6  d.  fur  did  not  create  a  tenancy  from  year  to 
renewing  or  adding  such  life  or  lives  for-  year,  entitling  the  tenant  to  a  legal  notice 
ever,"  is  sufficiently  distinct  to  import  to  quit.  Crawford  v.  Morris.  5  Gratt.  90. 
acovenant  for  perpetual  renewal.    Sad-        Where,  simultaneously  with  the  exe- 
lierff.  Biggs,  27  £ng.  Law  &  £qu.  74.  cution  of  a  lease  for  years,  the  landlord 
A  lease  of  lands,  suitable  for  the  breast  stipulates  that  at  the  end  of  the  term  he 
of  a  mill-dam,  for  100  yei^s,  providing  will  renew  the  lease  or  pay  for  thebuild- 
tha^  the  lessee,  his  heirs  and  assigns,  ings  erected  by  the  fenant,  and  at  the 
may  hold  so  long  as  he  and  they  shall  end  of  the  term  he  tenders  a  renewal, 
thmk proper,  after  the  expiration  of  the  which  the  tenant  refuses  to  accept;  the 
term,  at  the  same  rent,  with  liberty  to  landlord  may  recover  possession  without 
erect  mills  thereon,  &c.,  on  the  faith  of  paying   for  the    buildings.      Pearce  v. 
which  the  lessee  makes  extensive  and  Golden,  8. Barb.  522. 
valuable  improvements;  is  not  determin-        An  extension  of  a  term,  subject  to  the 
able  by  the  lessor,  after  the  expiration  covenants  in  the  original  lease,  will  apply 
of  the  term,  except  on  tender  of  com-  such  covenants  to  subjects  within  their 
pentationfor  such  improvements.   Lewis  scope  existing  at  the  extension,  although 
f.Effinger.  6  Casey,  281.  they  were  unknown  when  the  term  was 
Where  a  lease  for  ten  years  contained  created.    Kearney  v.  Post.  1  Sandf.  106. 
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lord  and  tenaDt,  the  Utter  ia  precluded  or  e9topped,{a)  bjr  hie 
lease  or  occupation,  from  disputing  the  title  of  the  former  to 
the  laud,  or  settiog  up  the  adverse  title  of  another  acquired  by 
him  since  the  lease,  either  in  pleading  or  by  evidence.  The 
principle  is  said  to  be  not  a  technical  one,  but  founded  in  good 
futh  aa  well  as  public  policy,  aud  so  firmly  established  that 
"  you  may  as  well  attempt  to  move  a  mouutain."  As  a  cou8e< 
quence,  or  perhaps  more  properly  a  part,  of  the  some  rule,  a 
third  person,  having  title  to  the  land  paramount  to  that  of  the 
lessor,  cannot  recover  rent  of  the  tenant  until  he  has  actually 
entered,  or  made  an  effectual  claim  under  his  title.  An  action 
for  rent  does  not  lie  in  favor  of  a  stranger  for  the  purpose  of 
trying  his  title,  or  by  oue  of  two  litigating  parties  claiming  the 
land;  such  action  not  depending  on  the  validity  of  the  plain- 
tiff's title,  but  on  a  contract  between  the  parties,  express  or 
implied.  It  is  said  the  only  exception  to  this  principle  of 
estoppel  is  where  it  would  work  a  fraud  upon  the  lessor  or  the 
commonwealth.  It  applies  not  merely  to  a  tenanci/,  strictly  so 
called,  but  to  any  occupation  dy  penniasion  of  another.  So,  it 
applies  alike  to  an  action  for  rent,  for  recovery  of  the  premises 
on  the  ground  of  forfeiture  or  otherwise,  or  for  mesne  pr6&ts. 
Or,  though  the  lease  be  void,  and  so  appear  upon  the  plaintiff's 
own  evidence  ;  as  for  instance  where  it  is  executed  by  attorney, 
but  not  in  the  name  of  the  principal.  So  also  it  is  applicable 
not  only  to  the  lessee  or  lessor  himself,  but  to  any  one  claiming 
under  him  or  in  continuation  of  his  estate ;  as  to  an  assignee, 
sub-lessee  or  purchaser;  or  the  wife  of  a  deceased  tenant;  or  an 
assignee  or  the  heir  of  the  lessor;  or  as  between  heir  and  admin- 
istrator. So  if  a  man  take  a  lease  of  hia  own  land,  or  land  of 
which  he  has  possession,  he  is  concluded,>  though  it  would  be 
otherwise  in  the  former  case  if  the  lease  were  merely  of  the 

A  covenant  for  perpetual  renew&l  rant  rent.     Bachelder   v.   Denn,    20   N.    H. 

with  the  1>nd.     Blockmnre  e.  BoardlDnn.  467. 

iS   Kit.  420.     So   a  coTenant  for  pre-        {a)  An Mtoppel  1b areatraintor impe- 

emptloD.     Lafflan  v.  Nagtee,  B  Cal.  662.  diment  Itnpoted  b;  the  policy  of  tbe  lair 

Notice  to  quit  pendiDg  the  term  rvbniB  to  preclude  a  partj /ron  avtrriitg  the 

the  inferaace  rrom  the  tenant's  holding  tnilk.     Gibaon  r.  Oibaon,  15  Mans   110. 

over,  that  tbe  leiior  auenta  to  the  con-  See  FrettymKn  v.  Walston,  24  III.  189; 

tlDDance  of  the  tenancy  at  the  rornier  Brown  n.  Keller,  S2  lb.  162. 
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herbage.  By  agreeing  to  hold  under  the  true  owner,  the  ad- 
Yerse  possession  of  an  occupant  ceases;  while,  by  disclaiming  the 
landlord's  title,  the  lessee  forfeits  his  lease  or  becomes  a  tres- 
passer, and  is  not  entitled  to  notice  to  quit.  But  the  principle 
has  been  held  not  applicable  to  a  parol  disclaimer.     On  the 

other  hand,  the  tenant  cannot  show  a  parol  admission  by  the 
laDdlord  of  an  adverse  title,  (a) 

(a)  Where  an  administrator  leased  the  a  distress  for  snch  rent.    And  where 

mansion  house  of  his  intestate,  while  the  such  lease  was  signed  by  only  one  com- 

hein  were  minors,  and  after  the  lease  missioner,  its  acceptance  by  the  o|;heni 

expired  the  tenant  held  over,  nnder  a  would    estop  them,  and  therefore  the 

claim  of  an  agreement  with  the  admin-  liability    for    rent    remained    perfect, 

istrator  to  purchase:    held,  the  lease,  Northampton,  &c.  6  Gas.  806. 

tboQgh  made  without  authority,  was  to  Land  of  the  plaintiff,  in  the  occupa- 

bessanmedto  have  been  made  for  the  tion  of  the  defendant    as   lessee,  was 

benefit  of  the  heirs;  the  right  of  action  levied  upon  by  a  creditor  of  the  plaintiff, 

for  use  and  occupation  was  in  them;  and  and  the  defendant  evicted.    The  defend- 

they  were  not  to  bo  affected  by  the  ten-  ant  afterwards  occupied,  as  lessee  of  the 

int'sclaimof  title  until  they  were  proved  creditor,   and  then  purchased  the    fee 

to  hive  bad  notice  of  it  after  their  ma-  from    him.    The    land  was   afterwards 

jority.    Burk  v.  Osborn,  9  B.  Hon.  679.  levied  upon    by  another   creditor,  the 

G  leased  premises  to  the  defendant,  former  levy   being  defective  and  void, 

reserving  rent  to  herself,  her  executors.  The  plaintiff  brings  an  action  for  the  rent 

administrators  and  assigns,  with  cove-  accruing  between  the  two  levies.    Held, 

nints  by  the  lessee  to  pay  the  rent  and  as  the  defendant  had  occupied,  either  as 

to  yield  up  the  premises  at  the  expira-  lessee  of  the  first  creditor,  or  as  owner, 

tion  of  the  term,  to  G,  her  executors,  there  was  no  contract,  express  or  im- 

fce.    C  afterwards  conveyed  the  rever-  plied,  between  him  and  the   plaintiff i 

sion  to  D  and  another,  in  trust  for  the  that  the  remedy  of  the  latter  was  against 

wife  of  the  defendant,  with  power  to  the  the  first  creditor,  and  this  action  would 

trostees  to  receive  and  retain  their  trust  not  lie.    Allen  v.  Thayer,  17  Mass.  299. 

expenses.    The  defeniant  underlet  and  A,  having  leased  land,  with  a  building 

Rceired  the  nmt.  the  trustees  never  in-  upon  it,  to  B,  entered  into  a  negotiation 

terfering,  but  assenting  to  his  so  receiv-  with  G.4br  a  sale  of  the  land  alone  to 

ug  it  on  behalf  of  his  wife.    Gcrtain  liim.    It  was  left  to  referees  to  settle  the 

expenses  were  incurred  in  relation  to  the  price,  and  A  put  into  their  hands  a  deed, 

trust.    D,  the  surviving  trustee,  died,  to  be  delivered  to  G  with  the  award.  .  A 

learing  the  plaintiff,  his  widow  and  ad-  was  to  remove  the  building  by  a  certain 

minbtratrix,  who  sued  the  defendant  for  day.    The  referees,  having  awarded  a 

foor  years' rent,  three  of  which  accrued  certain  price,  delivered  th«  deed  to  G, 

in  the  lifetime  of  Q,  and  one  since  his  which  was  recorded;  but  A  excepted  to 

death.    The  defendant^  pleaded  that  he,  the  award,  refused  the  price,  tendered 

before  action,  paid  the  rent  to  his  wife,  the  penalty  agreed  on,  and  denied  that 

iritb  the  consent  of  the  trustee  and  of  the  deed  passed  any  title.    G  never  no- 

the  plaintiff  respectively.      Held,    the  tiQed  A    to  remove  the  building,  but 

£Kt8.  above  stated  did  not  sustain  the  notified  B  to  quit  at  the  time  fixed  for 

plea,  and  whether  the  interest  of  G  were  removing  the  building,  or  pay  rent  to 

freehold  or  a'  chattel,  the  plaintiff,  as  him  subsequently.    B  continued  to  oc- 

administratrix,  was  entitled  to   recover  cupy,  and  expressly   promised  to  pay 

the  rent  accruing  in  the  lifetime  of  the  rent  to  A,  A  indemnifying  him  against 

trustee.    Dollen  v.  Batt,  4  G.  B.  (N.  S.)  G's  claim,  and  actually  paid  rent  to  A 

760.  for  a  |>eriod  subsequent  to  the  award; 

An  occupant  of  land,  under  a  grant  but  paid  a  subsequent  instalment  to  G, 

from  the  ctimmissioncrs   of  a  county,  receiving  from  him  an  indemnity  against 

which  they  had  no  legal  right  to  grant,  A.    For  the  latter  rent  A  brings  an  ac- 

cannot  set  up  this  illegality  in  a  suit  for  tion  against  B.    Held,  the  above  facts 

rent',  nor  his  execution  creditors  against  furnished  no  defence  to    such   action. 
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^  61.  Inasmuch  as  a  tenant  cannot  even  defend  against  an 
action  at  law,  by  denying  the  title  of  the  lessor;  a  fortiori 
equity  will  not  aid  him  in  such  a  denial.  Thus  A  took  posses- 
sion of  land,  as  the  tenant  of  B.  B,  the  term  having  Expired, 
demanded  possession,  and  brought  a  process  of  forcible  entry, 
upon  which,  however,  A  was  finally  acquitted.  B  then  brought 
ejectment  against  A,  who  purchased  an  adverse  title  of  C.  A 
files  a  bill  in  equity  for  an  injunction  against  the  suit.  Held, 
the  acquittal  of  A  proved  nothing  as^  to  the  title  of  the  land; 
that  the  purchase  of  an  adverse  title,  or  disclaimer  of  that  of 
the  les.sor,  was  a  forfeiture,  from  which  the  statute  of  limitation 
would  run;  but,  imtil  the  legal  time  of  limitation  expired,  A 
could  not  dispute  the  landlord's  title  at  law,  nor  have  relief  in 
equity.* 

§  62.  The  principle  of  estoppel  does  riot  apply,  if  waived  by 
the  landlord,  for  whose  benefit  it  is  adopted.  So  it  does  not 
apply,  if  a  tenant  has  in  any  way  ceased  to  stand  in  that  rela- 


*  Payton  v.  Stith,  1  Pet.  486. 


Binney  v.  Chapman,  5  Pick.  124.    See 

Jackson  v.  Welden,  8  John.  288;  r. 

Davis,  5  Cow.  128. 

A  had  agreed  to  become  tenant  to  C 
until  a  certain  time,  at  such  rent  as  the 
arbitrators  should  award.  In  an  action 
for  use  and  occupation  by  C  against  A; 
held,  A  was  not  bound  by  an  implied 
contract  to  pay  rent  to  C,  after  the  time 
stipulated,  and  that  the' title  conld  not 
be  thus  tried.  Boston  v.Binney,  I  Pick.  1 . 

A  demised  land  to  B,  who  paid  him 
rent.  C  afterwards  disputing  A's  title, 
it  was  left  to  arbitrators,  who  awarded 
in  C's  fayor.  A  then  gave  up  the  title- 
deeds,,  and  by  his  autlH)rity  C  directed  B 
to  pay  rent  to  himself,  which  he  did.  A 
then  distrains  for  the  rent.  Held,  he  bad 
no  claim  to  it,  being  estopped  by  the  acts 
above  stated.  Downs  v,  Codper,  2  Ad.- 
&  £11.  N.  S.  256. 

A,  holding  a  lease  of  certain  land,  took 
possession  from  B  of  a  house  which  B 
had  erected,  before  A  had  a  lease,  upon 
adjoining  waste  land,  to  which  B  had  no 
title.  A  leases  the  house  to  C.  In 
ejectment  for  the  house  by  A's  landlord 
against  C;  held,  C  was  estopped  to  deny 
the  plaintiff's  title.  Doe  v.  Fuller,  1 
Tyr.  &  G.  17. 


Complaint  under  the  Massachusetts 
statute,  1825,  c.  89,  by  a  landlord  against 
his  tenant,  to  recover  possession  of  a 
piece  of  land.  Held,  the  tenant  could 
not  set  up  as  a  defence  that  the  landlord 
was  disseized  by  his  refusal  any  longer 
to  pay  rent.  Sacket  v.  Wheaton,  17 
Pick.  108;  ace.  14  Conn.  271. 

A,  having  been  in  peaceable  and  ad- 
verse possession  of  land  for  twenty 
years,  by  way  of  compromise  of  a  claim 
made  upon  him  for  rent,  gives  a  note  to 
B.  In  a  suit  thereupon,  held,  the  above 
facts  constituted  no  legal  defence.  Cobb 
V.  Arnold,  8  Met^408. 

The  land  of  A  oeing  levied  on  by  an 
attachment  at  the  suit  of  B,  A  conveyed 
the  same  to  C,  under  circumstances  sup- 
posed to  indicate  an  intention  to  d«4raud 
his  creditors.  C  rented  the  land  to  D ; 
B  then  obtained  a  judgment  against  A. 
and  the  land  was  sold  to  satisfy  it.  C 
brought  an  action  against  D  to  recover 
possession.  Held,  if  D  showed  n6  title 
acquired  sulisequent  to  the  <:ommence-' 
ment  of  his  tenure,  he  could  not  defeat  it^ 
by  setting  up  such  fraudulent  convey- 
ance.   Randolph  v.  Carlton,  8  Ala.  606. 
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tion.  The  principle  is  said  to  have  h  present,  not  a  future  ope- 
ration; not  being  enforced,  for  instance,  where  the  lease  is 
ended,  or  the  landlord  transfers  the  reversion,  or  the  tenant  has 
restored  possession,  or  obtained  a  decree  for  the  title;  or  where 
he  disclaims  the  landlord's  title,(a)  and  holds  oyer;  or  a  judg- 
ment in  ejectment  {b)  has  been  rendered  against  him,  or  he  has 
been  evicted  by  an  adverse  claimant;  though  mere  payment  of 
rent  to  a  stranger,  claiming  the  land,  will  not  be  sufElcient.^(c) 
The  distinction  is  made,  that  a  tenant  has  a  right  to  attorn*  to 
one  who  has  acquired  his  landlord's  title,  but  not  to  one  who  has 
acquired  a  titlo  hostile  to  the  landlord,  although  it  may  be  a 
better  title.^  It  is  said,  **by  the  making  of  the  lease  the  estop- 
pel doth  grow,  and  consequently  by  the  end  of  the  lease  the 
estoppel  determines."    It  is  also  said  that  whether  one,  who 

*  Jackson  v,  Rowland,  6' Wend.  666;  Dewey,  10.  593;  Swift  v.  Dean«  11,  828; 

v.Daris,  6  Cow.  128;  Presbyterian,  Merhootli    v.   Althous.    8  Watts,  .427; 

&c   r.    Picket,  Wright,  67;   Avery  v,  Newell  r.  Gibbs,  1  W.  &  Scr.  496;  Bel- 

Barnnm,  lb.  677;  Boston  v,  Binney.  11  four  v.  Davis,  4  Dev.  &  B.  800;  Hough 

Pick.  8;  Johns  v.  Ghnrch,  12,  561;  1  v.  Dumas,  lb    828;  Bullard  v.  Gopps,  2 

Kar.  99,  830;  2,  248;  Fowler  v.  Cravens,  Humph.  409;  Agar  v.  Young,  1  C.  & 

3  J.  J.  Mar.  429;  Logan  v.  Steel,  6  Mon.  Mar.  78. 

105;  Maverick  v.  Gibbs,  8  M'Cord.  211;  *  Bailey  v.  Moore,  21  111.  165. 
Greeoo  v.  Munson,  9  Verm.  87;  Hall  v. 

(a)  In  which  case,  if  the  landlord  has  dinatlon  to  the  vendee  as  his  landlord, 

knowledge  of  such  disclaimer,  the  pos-  Conghanour  v.  Bloodgood,  8  Cas.  285. 

session  is  adverse,  and  the  landlord  can-  (c)  Where  a  tenant  pays  the  rent,  after 

not  sell  or  lease  the  premises  while  so  the  expiration  of  the   year,  which  was 

adversely  held.     Stephenson  v.  Rich-  due  at  its  close,  in  an  action  by  the  land- 

mond,  11  Humph.  591.    See  Sherman  v.  lord  for  possession,  such  payment  will 

Cbamplain,  &c.  81  Verm.  162.  not  estop  him  from  showing  that  the 

ib)  In  lUinois,  Missouri  and  Kew  Jer-  landlord's  title  was  extinguished  during 

sej,  where  a  tenant  is  sued  in  ejectment  the  year.    Randolph  v.  Carlton,  8  Ala. 

by  a  stranger,  he  is  required,  under  a  606. 

penalty,  to  give  notice  of  it  to  the  land-  A  parol  agreement  by  a  tenant  in  pos- 

Jord.   lllin.  Rev.  L.  676;  Mis.  Sts.  376;  session,  at  the  death  of  the  landlord,  to 

'l  N.  J.  L.  192.  pay  rent  to  one  claiming  to  be  guardian 

Ejectment  to  enforce  specific  perform-  of  the  remainder-man,  does  not  estop 
ance  of  a  contract  for  the  sale  of  land,  him  from  denying  the  title  of  the  latter. 
JQgdment  and  habere  facias.  The  tenant  Stokes  v.  McKibbin,  1  Harr.  (Penn.)  267. 
of  the  vendee  agreed  to  accept  a  lease,  In  ejectment,  evidence  of  former  ad- 
and  hold  under  the  plaintiff  while  such  missions  of  the  defendant's  father,  that 
writ  and  return  thereon  remained  in  he  was  tenant  of  the  plaintiff,  accompa- 
force.  Held,  such  lease  was  valid,  and  the  nied  by  evidence  that  the  defendant  re- 
tenant's  relation  to  his  former  landlord  sided  on  the  land  with  his  deceased 
dissolved.  Bnt  when  such  writ  and  return  father,  and  had  remained  there  ever 
were  afterwards  set  aside  by  the  court,  since,  will  not  estop  the  defendant,  claim- 
tlie  lease  fell  without  any  express  order  ing  merely  by  his  own  possession,  from 
of  restitution,  and  the  tenant  was  re-  denying  the  plaintiff's  title.  Emery  v. 
stored  to  bis  former  condition  of  subor-  Harrison.  1  Harr.  817. 
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receives  possession  from  another,  is  estopped  from  claiming 
title,  must  depend  upon  the  inquiry  whether  the  claim  attempted 
to  be  set  up  is  consistent  with  the  contract  under  which  the  pos- 
session was  taken.^  Nor  does  the  principle  apply  to  the  case  of 
a  defective  conveyance  in  fee.^(a)  Nor  where  the  estoppel  is 
mvlual.ip)  And  a  tenant  may  purchase  the  landlord's  estate;  as 
where  it  is  sold  on  execution.  If  he  buy  the  whole,  the  rent  is 
entirely  extinguished  ;  if  a  pail;,  it  is  •  extinguished  pro  tanto. 
So-  if  A,  being  in  possession,  acknowledges  the  title  of  B,  or 
attorns  to  him,  A  is  still  not  estopped  to  show  that  he  acted 
under  a  wrong  belief  as  to  B's  title.®    So,  it  has  been  held,  that, 

^  Baakin  v.  Seechrist,  6  Barr,  154.  See  '  Hughes  v.  Trustees,  &c.,  6  Pet.  369; 

Isaacp.  Clark,  2  Gill,  1;  Miller  V.  Bon-  Hodges    v.   Shields,   18    B.  Mon.   128; 

sadon,  9  Ala.  817;  Williams  v.  Garrison,  Kenada  v.  Gardner,  8  Barb.  689.     See 

29  Geo.  508.  Walton  r.  Newson,  1  Humph.  140;  Chil- 

*  Go.  Lit.  47  b;  Claridge  v.  M'Keuzie,  ton  v.  Niblett,  8,  404;  Love  v.  Edmond- 

4  Scott,  N.  796;    Ripley  v.  Yale,   19  ston.  1  Ired.  152;  Page  r.  Hill,  11  Mis. 

Verm.  156.  149;  Dikeman  v.  Parish,  6  Barr,  210. 


(a)  A  sold  and  conveyed  to  B,  and  re- 
mained in  possession.  After  his  death 
his  widow  also  remained  in  possession. 
The  estate,  after  the  sale  to  B,  was  sold 
on  execution  to  C,  and  A's  widow  took  a 
lease  from  G.  Held,  the  principle  of  es- 
toppel applies  only  to  the  relation  of 
landlord  and  tenant  created  by  contractj 
and  not  to  that  created  by  operation  of 
law;  that  the  widow  was  the  lawful 
tenant  of  G;  and  that,  the  possession  of 
G  having  been  therefore  continuous  for 
seven  years,  the  Tennessee  act  of  1819, 
c.  28,  vested  in  him  the  title.  Vance  v. 
Johnson,  10  Humph.  214. 

Where  one  enters  into  possession  under 
a  parol  contract  of  purchase,  pays  a  por- 
tion of  the  purchase-money  in  advance, 
and  is.  by  the  contract,  to  receive  a  deed 
upon  furnishing  certain  security  for  the 
remainder,  which  security  is  offered,  but 
the  vendor  refuses  to  convey:  the  pur- 
chaser may  claim  adversely  to  the  ven- 
dor; and  his  possession,  if  open  and  ex- 
clusive, accompanied  by  claim  of  title, 
will  avoid  a  deed,  executed  by  the  ven- 
dor to  a  third  person,  subsequent  to  the 
performance  of  the  contract  on  the  part  of 
the  purchaser.  Riplev  v.  Yale,  19  Verm. 
156. 

And  even  if  the  purchaser  could  be 
considered  as  a  tenant  at  will  to  the  ven- 
dor, until  the  completion  of  the  con- 


tract; yet,  if  he  offer  to  perform  the 
contract  on  his  part,  and  the  vendor  re- 
fuse to  convey,  and  the  purchaser  there- 
upon give  notice  to  the  vendor  that  he 
shall  '^  hold  on  to  the  land : "  the  posses- 
sion of  the  purchaser  becomes  adverse, 
and  will  avoid  a  deed  sudscquently  exe- 
cuted by  the  vendor  to  a  third  person,  lb. 

A  covenanted  to  make  and  deliver  to 
B,  at  the  end  of  a  year,  ''  a  good  and 
sufficient  deed,  with  covenants  of  war- 
ranty,'' of  a  farm  then  in  the  possession 
of  B;  all  the  green  grain  growing  in  the 
ground  at  the  time  of  executing  the 
deed  "  to  pass"  to  B.  B  covenanted  to 
pay  therefor  $85  per  acre,  with  interest 
from  a  day  prior  to  the  date  of  the  con- 
tract. A  afterwards  tendered  the  deed, 
pursuant  to  his  covenant;  but  B  refused 
to  perform  his  covenant,  and  A  brought 
ejectment  against  him.  Held,  that  B, 
by  his  covenant,  had  recognized  A's  title, 
and  agreed  to  hold  under  him  for  a  year, 
and  was  therefore  estopped  from  disput- 
ing A's  title.  Tindall  v.  Den,  1  New 
Jersey,  651. 

(6)  The  tenant  in  a  real  action  conveyed 
the  land  to  A;  in  1813  A  demised  it  to 
the  demandant.  In  1816  A  'reconveycd 
to  the  tenant,  by  an  indenture  for  one 
year,  *'all  the  land,  &c.,  which  A  held 
from  the  tenant  by  deed,  dated  March 
20,  1813,  now  improved  by  "  the  tenant. 
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in  an  action  for  rent,  the  tenant  may  prove  a  verbal  promise  of  the 
plaiutiff  that  he  would  claim  no  rent  if  the  title  was  in  another,  and 
that  such  is  the  fact.^(a)  And  where  a  person  is  induced  to  accept 
a  lease  by  false  representations,  promises  and  threats,  he  may 
afterwards  dispute  the  lessor's  title,  especially  when,  at  the  time 
of  accepting  the  lease,  the  lessee  was  in  quiet  occupancy  of  the 
premises.'  And  it  makes  no  difference,  in  such  case,  that  the 
false  representations  were  made  under  a  mistake  of  the  lessor.' 
More  especially  if  the  tenant  did  not  first  enter  under  him.^  So 
the  mere  fact,  that  one  had  been  in  possession  as  tenant  of  his 
fiither-in-law,  is  not  a  bar  to  the  proof  of  a  parol  sale  and  gift 
to  him  by  his  father-in-law,  where  he  ceased  to  pay  rent  for 
several  years,  continued  to  hold  the  land  under  his  contract, 
paid  part  of  the  purchase  money,  made  valuable  improvements, 
and  had  the  property  assessed  in  his  own  name.^  So  where  A, 
haying  been  tenant  at  will  to  B,  remained  in  possession  fifty- 
seyen  years  after  B's  death;  held,  the  jury  might  presume  that 
the  knd  bad  been  restored  to  B's  heirs,  and  an  actual  ouster  of 
them,  and  that  A  had  acquired  a  perfect  title.  So,  in  ejectment 
by  the  heirs  or  devisees  of  a  lessor  against  the  lessee,  the  latter 
may  show  in  defence  that  the  lessor  had  only  a  life  estate. 
Thus,  where  a  lessee  covenants  to  pay  rent,  and  to  give  up  the 
land  to  the  lessor,  his  heirs  and  assigns,  and  a  devisee  of  the 
lessor  brings  ejectment  against  an  assignee  of  the  lessee,  after 
»4fae  expiration  of  the  term;  the  lessee  is  not  estopped  to  show 
that  the  lessor  was  but  a  tenant  for  life.^ 

*  KeUts  V.  Lathrop,  22  Wend.  121;  '  Camp  v.  Camp,  6  Conn.  291;  Heck- 
Wubington  v.  Conrad,  2  Humph.  562;  hart  v.  McKee,  5  Watts.  386;  Doe  v. 
Doe  V.  BrowD,  7  Ad.  and  EU.  447.  See  Seatoo,  2  Crompt.  M.  &  K.  728;  Tilgh- 
Doev.  ETTiDgton,  SBing.  N.  79.  man  v.  Little;  18  111.  289.     See  Heath 

'  Wood  V.  Chambers,  8  Rich.  150.  v.   Williams,   25  Maine,  209;   King  v, 

*  Wood  V.  Chambers,  8  Rich.  150.  Murray,  6  Ired.  62;  Byrne  «.  Beeson,  1 

*  Carpenter  v.  Thompson,  8  N.  H.  204.  Doug.'  179. 

*  Anrand  v.  Wilt.  9  Barr,  54. 

The  term  ha?ing  expired,  held,  the  ten-  Thompson,  8  N.  H.  204.     See  Warren 

ant  WM  Dot  estopped  to  claim  under  the  v.  Leland.  2  Barb.  618. 
deed  of  1816.    Also,  that,  if  he  were,        (a)  A  hires  land  of  B,  and  pays  him 

the  demandant,  claiming  under  A,  would  rent.    Afterwards,  B  having  agreed  with 

be  estopped  by  the  deed  of  1816,  to  say  C  to  give  him  a  long  lease  of  the  land, 

that  A  in  1822  held  under  the  deed  of  A  pays  rents  to  C.    In  an  action  by,  C 

1813,  and  "estoppel    against  estoppel  against  A  for  another  quarter's  rent, 

Kts  the  matter  at  large.''    Carpenter  v.  held,  A  was  not  estopped  from  showingi 
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fj^S.  A  sttrrender  of  the  estate  by  a  lessee  to  his  lessor  tviU 
not  authorize  him  to  deny  the  title  of  the  latter,  unless  it 
be  made  fairly,  and  so  as  to  give  time  to  the  lessor  to  take  pos- 
session. Thus,  if  immediately  after  such  surrender  the  tenant 
takes  a  lease  from  an  adverse  claimant,  this  proceeding  will 
avail  him  nothing.*  And  the  purchaser  of  a  term  is  bound  to 
surrender  it  to  the  lessor,  not  to  the  original  lessee.^ 

.  <j  64.  An  infant  ^vill  not  be  estopped  to  deny  the  title  of  his 
landlord,  though  he  has  admitted  that  he  held  uuder  him,  and 
given  a  note  for  the  rent. 

^  65.  A  lessee  is  not  estopped  to  aver  a  mode  of  payment  of 
rent,  vaiying  from  the  literal  import  of  the  lease,  and  provided 
for  by  an  independent  parol  agreement.  Thus,  in  an  action  by 
an  assignee  of  the  reversion,  though  the  rent  is  by  the  lease  to 
be  paid  quarterly,  the  leasee  may  plead  that  before  the  time 
when  the  lease  was  made  be  loaned  money  to  tbe  lessor,  the 
interest  of  which  it  was  agreed  should  go  to  pay  the  reut.^  But 
parol  evidence  is  inadmissible  that  the  rent  was  not  to  com- 
mence till  a  later  day  than  that  mentioned  in  the  lease.*  So 
parol  evidence  is  inadmissible  that  tbe  land  was  part  of  a  larger 
lot,  taken  from  the  plaintiff's  by  one  A,  and  by  agreement 
between  them  subdivided,  and  deeds  of  the  several  portions 
made  to  persons  designated  by  A,  including  tbe  defendant ;  and 
with  the  understanding  that  A  should  pay  the  whole  reut.(a)' 

§  66.  It  is  held  that  the  attornment  of  a  tenant  to  a  stranger, 
though  invalid  against  the  landlord,  is  stilt  binding  upon  him- 
self."   But  a  contract,  by  which  a  tenant  is  induced  to  desert  hjs 

■  Boyer  v.  Smitb,  8  W&tts.  449.  McCoon  ti.  Smltti.  3  Hill,  14T;  RobiDs  r 

'  Bruce  ti.  Hulbert,  3  Mon.  65 1  Byrue    Kilchen.  8  Wsttn,  390. 
e.  Beeaon,  1  Dong.  179.  '  Ilensoii  >.  Coope,  3  Scott  N.  48. 

'  Farlej'  v.  Thompson,  15  Usbs.  18;        ■  Buck  r.  Fisher.  4  Whar.  SIS. 

'  Kenada  n.  Gardner,  S  Barb.  5S9. 

that  the  MboTO   named  agreement  had  rent  reserved,  payable   reiiiectirely  as 

been  reacinded,  and   that   he  had  paid  the  r«nlB  wnuld  fall  dae.  and  stateil  in 

this  rent  to  B.    Brook  b.  Briggs,  3  Blng.  the  deed  ot  aBBignmeiit  of  the  revcninn. 

H.  572.  to  be  given  as  collaltral  securlly.     The 

(a)  In  ftn  action  for  rent,  by  ftn  fts-  not^s  weretransfrrred  with  the  veversioii 

•Ignee  of  the  reversion  against  an  assignee  to  thu  plsintilT.     Held,  it  nas  a  queslion 

of  the  lease,  It  appeared  (but  upon  tlie  for  the  jury  whether  the  notes  were  in- 

eiecntion   of  the  lease  the  lessee  gave  tended  by  the  parties  to  be  in  paymrnt 

several  promissory  notes,  not  prored  to  of  the  rent.     Uowland  e.  Coffln,  9  Pick, 

be  negotiable,  equal  in  amount  to  tbe  62. 
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landlord,  is  corrupt  and  void  ;  and  the  person  to  whoni  he  hai> 
attorned  cannot  maintain  an  action  upon  it.  And  if  an  adverse 
claimant  tampers  with  a  tenant,  and  gets  possession,  either  by 
his  consent  or  a  collusive  recovery,  he  is  estopped  to  deny  the 
landlord's  title.  So  a  tenant  is  estopped,  though  he  has  surren- 
dered to  a  8tranger.'(a) 

§  67.  The  principle  of  estoppel  may  be  applied  to  the  lessor 
as  well  as  the  lessee.  Thus,  if  the  lessor  at  the  time  of  leasing 
has  DO  vested  interest  in  the  land,  but  subsequently  acquires 
SQch  an  interest,  it  passes  to  the  lessee  or  his  assigns,  from  the 
latter  period,  by  estoppel ;  or  rather,  that  which  was  before  an 
estoppel  is  turned  into  a  lease  in  interest.  This  rule  applies 
where  the  lessor,  at  the  time  of  leasing,  has  a  future  and  con- 
tingent interest ;  as,  for  instance,  where  he  is  an  heir  apparent 
or  claims  under  a  contingent  remainder  or  executory  devise ; 
but  not  where  any  actual  interest,  however  small,  passes  by  the 
lease.  Thus  if  A,  tenant  for  the  life  of  B,  lease  to  C  for  years, 
and  pmx^hajBe  the  reversion  in  fee;  upon  the  death  of  B  he  may 
still  avoid  the  lease**(6) 

'Xorganv.Ballard.  1  Mar.  56S;  Stew-  Kent,  97;  Blake  v.  Tucker.  12  Term, 

art  V.  Roderick,  4  Watts  &  S.  188.    See  89;  Hubbard  v.  N6rtoD,  10  Conn.  422; 

CniihiDgv.  Adams,  18  Pick.  110;  N.  Y.  Logan  v.  Moore.  7  Dana,  76;  Brown  v. 

Code,  1861.  88-4;  Cravenor  v.  Bowser,  M'Gormick.  4  Watts,  60.    See  Burchard 

4Barr,259;Dela.ReT.  St8.421;  Schultz  v.  Hubbard.  11  Ohio,  816;  Hubbell  v. 

«.  Arnot.  88  Mis  172.  Clark.  1  Hilt.  67;  Richardson  v.  Rich- 

'  Weale   v.    Lower,    Pollezfen,    54;  ardson,  9  Gray,  218;  M'Crpa  v.  Marsh, 

Helpfi  r.  Herefoid,  2  Barn  &  A.  242;  12  Gray,  211;  Russell  v.  Harford.  Law 

Co.  Lit.  48  a,  n.  11;  lb.  46  a,  47  b;  4  Rep.  (£ng.)  £qu.  1866,  Aug.  p.  607. 

(a)  In  regard  to  the  ettoppel  of  a  ten-  that  of  rent  reserved  upon  a  feoffment  by 

ant,  the  old  law  seems  to  have  made  a  deed-poll,  which  is  said  to  be  reserved 

distinction  between  leases  by  indenture,  by  the  words  of  the  feoffor  j  and  not  by  the 

sDd  those  by  deed-poll.    Littleton  says  grant  of  the  feoffee ^  and  binds  the  latter, 

(sec.  58).  the  lessee  may  plead  that  the  Co.  Lit.  148  b.  And  see  IngersoU  v.  Ser- 

\ttaoT  had  nothing  in  the  tenementt  at  the  geant,  1  Whart.  860-1. 
time  of  the  lease,  "except  the  lease  be        (b)  Of  the  nature  of  a  lease,  is  a  /t- 

liisde  by  deed  indented;"  and  Lord  Coke  cense  to  occupy,  use  or  take  the  profits 

(47  b),  that  by  a  deed-poll  the  lessee  is  of  land.     This,  however,  seems  to  pass 

not  estopped,  and  may  even  plead  non  no  estate,  but  merely  confer  a  certain 

dimiiit,  and  give  the  want  of  title  in  right  or  privilege.    It  is  a  mere  authoritd 

eridence.     S^  Naglee  v.   IngersoU,   7  to  enter  upon  the  lands  of  another,  any 

Barr,  185.    But  the  distinction  seems  to  do  an  act  or  series  of  acts,  without  hav- 

be  now  entirely  exploded.    The  principle  ing  any  interest  in  the  land;  founded  in 

of  the  modern  doctrine  is',  that  the  lessee  personal  confidence,,  not  assignable,  and 

is  estopped,  not  so  much  by  an  express  valid  though  not  in  writing.    Mumford 

igreementon  his  part,  as  by  his  accept-  v.  Whitpey,  16  Wend.  880;  Folsom  v, 

anceof  the  lease  and  occupation  of  the  Moore,  1  Appl.  252. 
land.   And  (he  case  seems  analogous  to        It  amounts  to  nothing  more  than  an 
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eicnse  fj.*  Ihe  act,  vblch  would  other-  another  person  to  go  od  and  dear  k  pftrt 

wise  be  a  Ireipaas.     Cuok  v.  Steariji.  11  of  it.  snd  to  fence,  and  to  help  the  latter 

Hau,  537;  Whitney  v.  Uolmea,  16,  152.  to  bnlld  a  bonse,  reserfing  to  the  furmer 

See  Whilniarah  v..  Walker,  1  Met.  31S.  the  use  of  the  timber,  except  what  was 

Hence  a  plea  of  lictmt  does  not  bring  In  needed  for  '■  honue,  raili  and  firewood." 

questiun  i he  title  to  real  estate.   Wheeler  Held,  a  mere  license  to  occupy  the  land, 

V.  Sutnell,  7  N.  H,  615.     A  licence  Is  giring  no  right  tu  dispose  of  any  timber 

•ufficieiit  to  disprove  any  ciaJm  arising  cut   In  cienriag   it.    Gallon  v.  HUty,  2 

from  adverse  possession.     Luce  v.  Cor-  Uarr.  (Penn.)  286. 

ley,   24   Wend.   451.     A   distinction   is  So  in  an  agreement  for  the  saleoflaDd, 

made  in  a  late  English  case  between  a  the  purchaser  agreed  not  to  cut  or  saffer 

license  of  profit,  or  proSt  a  prendre,  and  to  be  cut,  any  timber  from  tbeldnd.  witb- 

a  ptTionai  liciait  ofpUature  ;  the  former  out  the  consent  of  the  vendor  inlrritiDg. 

of  which  may  be  exercised  liy  an  agent.  In   trover   by  the   vendor    against   one 

In  this  cuse  there  was  a  grant  to  Attn  claiming  under  the  purchase,  to  recover 

and  aitigiii.     Wickham  v.   Hawker,  T  the  value  of  limber  cut  from  the  pre- 

Hees.  b  W.  CS.     A  license  to  search  fur  mises;  held,  the  defendant  could  not  give 

metals,  raisu  and  carry  them  away,  and  evidence   of   a  parol   license   from   tbe 

convert  them  to  the  party's  own  use.  Is  plaintiff  to  the  parchaser  to  cut  the  tim- 

assignabla.     Huskett  v.  IIIU,  6  Bing.  N.  ber.   Plerrepont  e.  Bernard,  6  Barb.  364. 

694;  7  Scott,  656.    A  parol  license  to  A  panii  license  from  A  to  B,  to  take 

build  and  maintain  a  bridge  on  another'*  treeit  fron  A's  land  «»  long  as  B  plea«es,   . 

land    is    valid.     Ameriscoggin,    &c,    v.  expires  upon  A's  death.    Putney  e.  Day, 

Bragg.  II  N  H.  102.  6  N.  H.  430.    But  where  the  defendant 

An  executory  contract  for  the  pur-  gave  a  written  license  to  two  persons  to 
chase  of  land,  with  leave  to  the  pur-  take  logs  from  the  land  of  the  plaintiff', 
chaacT  to  enter  and  possoia  until  de-  and  one  of  the  two  died,  but  the  other, 
fkult  in  payment  of  the  purcbase-uioney,  under  hit  license,  and  without  any  tnti- 
without  any  Sied  period  or  compensa-  mation  by  the  defendant  of  a  purpose  to 
tion,  is  a  license,  and  not  a  tease;  It  U  revoke  tbe  liceuse,  subsequently  took 
not  an  easement  or  a  permanent  Interest  the  logs;  held,  tbe  license  was  not  re- 
in land,  nor  does  the  relation  of  landlord  voked  by  the  death  of  one  of  tho  parties, 
and  tenant  exist.  Tbe  purchaser  cannot  bul  the  defendant  was  liable  in  trespass. 
be  treated  as  a  wrongdoer  until  default,  Chandler  r.  Spear,  22  Verm.  3S8. 
without  a  detnand  of  possession.  Do-  A  general  parol  license,  to  cut  and 
little  V,  Eddy.  7  Barb.  74.  carry  away  wood  growing  upon  land.  If 

On  the  other  hand.  It  may  be  proved  araitable  to  all.  must  be  acted  on  within 

by  parol  that  a  jrranf or  was  autboriiad  a  reasonable  time;  and  applies  only  to 

to  enter  upon  the  land  and  remove  cer-  tbe  wood,  as  it   is  substantially  at  the 

'  tain  property;  this  being  a  mere  license,  time  of  giving  the  license.    And  what  la 

Parsons  V.  Camp,  U  Conn.  26.  a  reasonabietime,  tbe  fkctt  being  agreed, 

A  parol  license  to  enter  on  land  and  is  a  question  for  the  court.     Sucb  11- 

lay  down  aqueduct  logs  for  the  purpose  cense  does  not  continue  fifteen  years,  not 

of  conveying  waier  from  a  spring  to  ad-  being  acted  upon.    Gilmore  r.  Wilbur, 

joining  land,  with  liberty  to  entor  from  12  Pick.  120. 

time  to  lime  to  examine  and  repair  the  Devise  to  A's  cbtldren  "  of  a  plaota- 

same,  is  not  a  sale  of  land,  or  an  interest  tion,  to  come  into  their  possession,  or 

in  land,  within  the   statute.     Sampson  'into  the  hands  of  the  executors  for  their 

V.  Burnside,  18  N.  H.  04.  benefit,  at  tbe  testator's  death,  providing 

Where  a  parol  contract,  being  for  the  that  A  have  the  privilege  of  living  on 

sals  of  an   interest   in   land,   is  void  at  the  place  with   bis  children  during  his 

aamtract.  it  may  still  operate  as  a  li-  life."     Held,  A  did  not  take  an  estate 

etnit,  which  will  excuse ,lhe  entry  of  the  for  life,  but  bis  title  was  under  a  license, 

purchaser.     But  in  an  action  of  trespass  and  of  A's  children  only  those  look  who 

by  the  vendee,  the  vendor  may  juslify  were  tn  «»at  the  testator'sdeatb.   Gal* 

under  a  revocation  of  the  license  by  his  hoan  e.  Jester,  1  Jones,  474. 

re-entry,  after  default.     So  a  deed  in-  An  unsealed  leaseprovldedas  follows: 

valid   as   a  conveyance,  for  want  of  a  *'A11   the   hedges,  trees,   thorn-bushes, 

witness,  may  be  good  as  a  license.    Car-  fences,  with  lup  and  top.  are  reserved  to 

rington  v.  Roots,  2   Ueeg.  U,  W.  248;  the  landlord."    The  landlord  having  en- 

Sullivant  e.  Franklin,  kc.  8  Ohio,  8S;  7  tered   tbe  close,  and   drawn  the  trees. 

Barb.  74.  when    cut  down,  over    It,   the    tenant 

The  owner  of  wild  land  agreed  with  brings  an  action  agaioat  l|im.    Held,  tbe 
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above  agreement  might  be  shown  nnder  means  of  a  dam  erected  by  C,  it  was 

a  plea  of  leave  and  license.    Hewitt  v,  held  that  such  license  did  not  amount  to 

Ishaiii.  7  Eog.  L.  &  Equ.  596.  a  lease  from-  B  to  A,  nor  create  any 

Ky  an  indenture  between  the  town  of  privity  of  contract  or  estate  between 
B  aiid  a  mill-dam  corporation,  the  latter  them.  Branch  v.  Doane,  17  Conn.  402. 
granted  to  the  former  a  certain  proper-  It  is  said  that  licenses  which,  in  their 
tion  of  a  tract  of  land  covered  with  nature,  amount  to  the  granting  of  an 
n'ster,  "excepting  the  mill  creek,  and  estate,  for  however  short  a  time,  are 
snch  other  canals  as  may  be  agreed  to  be  not  good  without  deed,  and  are  consid- 
kept  open  for  the  passage  of  boats."  By  ered  as  leases,  and  must  always  be 
asub^eqaent  indenture  between  the  same  pleaded  as  such.  Thns  a  license  from, 
parties,  it  was  agreed  that  the  town  the  owner  of  laud  to  make  a  dam,  bank, 
Blight  pat  a  covering  over  part  of  the  or  canal  on  his  land,  to  raise  water  for 
creek  or  canal,  *' provided  only,  that  no  working  a  mill,  merely  saves  the  other 
interruption  or  impediment  shaH  be  made  party  from  being  a  trespasser,  in  c|oing 
orpermittedbelow  said  covering,  to  boats  the  particular  act;  but  does  not  autho- 
00  passing  through  or  into  said  canal."  izer  him  to  enter  upon  the  land  after- 
Held,  these  provisions  did  not  constitute  wards  for  the  purpose  of  making  repairs, 
a  license  to  the  abutters  to  navigate  the  Cook  v.  Stearns,  11  Mass.  687;  Whitney 
creek.  v.  Holmes,  16,    152.    See  Jamison  v. 

The  creek  being  kept  open  for  boats.  M'Credy,  6  Watts  &  S.  129;  Crabs  v. 
held,  although  there  was  an  implied  Fetick,  7  Black.  878. 
pablic  license  to  navigate  it,  this  was  not  Where  the  proprietor  of  a  wharf  in  a 
aach  a  perpetual  license  as  could  be  harbor  was  authorized  by  statute  to  ex- 
pleaded  as  a  grant,  or  a  dedication  to  the  tend  it  into  the  channel  to  the  line  of  the 
pablic;  and  that  no  individual  could  ac-  harbor;  and,  before  any  extension  there- 
qoire  a  prescriptive  right,  by  the  use  of  of,  in  pursuance  of  such  act,  the  legisla- 
U  while  thus  open.  Baker  «.  Boston.  12  ture  incorporated  a  railroad  company. 
Pick.  181.  with  authority  to  locate  and  construct  a 

If  a  transaction  between  two  parties  railroad  across  and  over  the  flats  between 

amoants  to  the  grant  of  a  permanent  such  wharf  and  the  line  of  the  harbor: 

fritUtgt  in  the  land,  it  will  constitute  a  held,  the  act  operated  as  a  grant,  and 

lea<e.  not  a  license,  though  the  wordA  was  not  a  mere  license,  revocable  at  the 

might  seem  to  import  the  latter.    That  pleasure  of  the  legislature,  and  revoked 

either  construction  may  sometimes  be  by  the  act  inct>rporating  the   railroad 

given,  see  Year-Book,  6  Hen.  7,  pi.  1;  company.   Fitchburg, &c.  v.  Boston,  &c. 

Hall  r.  Seabright,  1  Mod.  16.   See,  also,  8  Cnsh.*68. 
Williams  r.  Morris,  8  Mees.  &  W.  488.  Tlie  declaration  stated,  that  the  plain- 

A.  in  consideration  of  £6,  grants  to  B  tiff  had  been  tenant  to  one  A,  and  during 

the  privilege  of  flowing  certain  land  for  his  tenancy  had  put  up  certain  fixtures; 

twelve  years  without  restriction,  and  for  that,  during  the  tenancy,  A  granted, to 

eighty  years  in  the  winter  during  one-  the  plaintiff  leave  and  license  to  keep 

half  of  the  year.    This  is  a  lease.   Smith  the  fixtures  on  the  premises  after  the 

V.  Simons,  1  Root,  818.     But  the  grant  expiration  of  the  tenancy,  in  order  that 

of  a  mere  license  to  flow  passes  no  pro-  he  might  sell  them  to  the  incoming  ten- 

perty.    It  does  not  create  an  easement,  ant.  aud  to  enter  and  recover  them,  if 

which  can  arise  only  by  deed  or  prescrip-  such  tenant  would  not  purchase  them; 

tin.    It  is  a  mere  remitter  of  damages,  that  the  defendant  subsequently  became 

Clinton  r.  M'Kenzie,  6  Strobh.  86.     See  tenant;  that  he  would  neither  purchase 

Wfiodwardv.  Seely,  11  Illin.  167.  the  fixtures,  nor  allow  the  plaintiff  to 

Where  A.  under  a  license  from  B,  the  enter  and  remove  them.    The  defendant 

owner  of  land  through  which  a  water-  traversed  that  A  granted  such  license  to 

coarws  flowed,  erected  a  mill  thereon,  the  plaintiff.     At  the  trial,  the  plaintiff 

and  ever  afterwards  held  and  occupied  gave  in   evidence  the  following    letter 

suchm^ll  as  if  it  were  his  own;  but  it  written  to  him  by  A's  attorney:     ''Mr. 

did  not  appear  that  there  was  any  con-  A  has  no  objection  to  your  leaving  the 

ftideration  for  the  license,  or  that  it  was  flxtures  on  the  premises  and  making  the 

tu  continue  for  any  definite  period,  or  best  terms  with  the  in-coming  tenant." 

that  there  was  any  agreement  as  to  the  Held,  that  this  document,  if  it  gave  a 

uaittre  of  the  occupation,  or  any  mutual  license  at  all,  gave  one  coupled  with  an 

siipalations :  in  an  action  brought  by  A  interest  in  land;  and,  therefore,  not  being 

against  G,  the  owner  of  a  mill  below,  for  under   seal,  it  could  not    be  enforced 
KttJDg  the  water  back  upon  A*s  mill^  by 
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S;aiiiit  the  in-caming  tenant.    RuCTcy  e.  be  diatinctlj  replied.    Feltbam  v.  Cart' 

enderion,  8  Enf,  Law  &  Equ.  305.  wrigbt,  7  Scott,  695. 

An  txtculory   Is  to   be  distinguished  A  license    to   build   fttid   maintain   a 

^m   an  extcutid  license.     The  former,  bridge  over  another's  land  is  not  rero- 

where  tlie  authoriiwd  act  has  not  been  cable,  it  seems;  certainly  not  without 

done,  is  revncable,  and  a  mere  transfer  compensation.     11  N.  H.  102. 

of  t4ie  land,  without  express  notice,  lias  S  gave  to  J  an  oral  license  to  erect 

been  held  a  revocation;  but  llio  latter,  and  continue  a  mlll-dani  on  S's  land,  and 

where  the  act  has  been  done,  is  irrevo-  todig  a  ditch  through  said  land  to  con- 

.    cable,  so  fur  as  lo  exempt  the  party  IVoni  vey  water  to  a  mill  that  3  was  about 

any  liability  to  the  owner  of  the  land,  to  bnild  on  hi)  own  land.     J  erected  the 

Chserer  v.  Pearson,  16  Pick.  2T8 ;  Wallis  dam  and  dug  the  ditch,  and  afterwards 

V.  Harrison,  i  Hees.  tt  W.  638;  Wood-  erected   the   mill,  and   continoed  them 

wardv.  Scely,  11  111,  1&7;  Sampson  v.  during  the  life    of   S.     After    S    bad 

Barnaide.  18N.  H.  264.  granted   tbe  license,  Jie   conveyed    his 

So  a  license  is  to  be  distinguished  from  land  to  H.  without  any  reservation.     J 

mere  acts  of  assent    or    acquiescence,  con  tinned  the  dam  and  ditcb,  afUr  the 

which  constitute  evidence  of  one,     Tims,  decease  of  S,  for  the  purpose  of  work- 

the  defendant  erected  a  dam.  Ihu  plain-  ing  the  mill,  and  H  requested  bim  to  re- 

tiff  was  present  during  such   erection,  move  (he  dam  and  fill  up  the  ditch,  and, 

made  no   objection,  said  be  ttiougbt  it  upon  J|a  refusal  so  to  do,  M  attempted 

would  bcneSt  his  mill,'and  that  be  was  to  remove  the  dam,  and  tore  down  a 

satisfied  with  defendant's  mode  of  using  part  of  it.  and  J   forcibly   interposed, 

the  water.    Held,  no  license,  but  only  prevented   H   from  proceeding  further, 

evidence  or  one  for  the  jury.     Johnson  and  repaired  the  injury  so  done  to  the   , 

O.Lewis,  13  Conn.  SOB.     Even  anexecu-  dam  by  M.    M  thereupon  filed  a  bill  if) 

tory  license  cannot  iu  all  cases  be  re-  equity,  praying  tbat  Jmightbeenjolned 

Toked.     Tbus,  where  A  purchased  goods  and  prohibited  from  any  longer  contiuu- 

Bold  upon  the  land  of  B,  and  a  condition  ing  the  dam,  which  was  alleged  to  be  a 

of  sale,  to  which  B  was  a  party,  was,  nuisance,  and  that  the  same  migbt  be 

that  the  purchaser  might  enter  lo  take  ordered   to  be    abated.      On   an   issue 

them;  but  B  locked  bis  gates  and  fur-  framed  and  submitted  to  a  jury,  the; 

bade  an  entry:  beld.  A  was  not  liable  for  found  that  the    dam  was   a  nuisaoce. 

breaking  the  gates.     Wood  v.  Manley,  Held,  that  M  was  entitled  to  a  decree 

11  Ad.  &  £11.  84.  for  an  abatement  of  tbe  nuisance,  anil 

If  one  enter  upon  the  land  of  another  for  a  perpetuul  injunction  against  J.  to 

by  virtue  of  a  parol  license,  given  for  a  prevent  its  renewal.    Held,  also,  that  i 

consideration,   and  erect  fixtura,   such  was  not  responsible  for  any  acta  dooe  in 

license  becomes  irrevocable,  and  trespass  pursuance  of  I  he  licenkc  before  it  was 

will  lie  against  the  owner  of  the  land  for  countermanded,  and   therefore  was  not 

destroying  them.     Wilson  v.   Chalfant,  liable  to  pay  any  expenses  iQCurred  by 

loOhio,  248.  U  in  removing  the  old  dam;  bnt  that  he 

Sucli  license,  executed,  gives  the  right  was  liable  fur  building  a  new  dam  or  re- 

of  possession  to  coutrol,  repair  and  pro-  pairing  the  oid  one,  after  the  license  was 

tect  the  fixtures.     lb.  countermanded,  and  that  M  was  entitled 

What  is  the  nature  and  extent  of  tbe  to  have  the  same  abated  at  the  expense 

estate  or  interest  in  him  who  erects  the  of  J.     Stevens  v.  Stevens.  11  Met.  261, 

fixtures.     ^uATp.     lb.  A  and  B  were  joint  tenants;  and,  al- 

Where  a  license   is   pleaded  to   trtct  though  no  partition  had  been  made  be- 

and    mainlain,   evidence   lo   ntct   only  tween  them,  it  was  understood  that  A 

does  not  suslain  such  plea.    Alexander  should  have  tbe  east,  and  B  the  westend 

r.  Bonnln,  6  Scott,  611.  o(  the  tract.     B  agreed  that  A  might 

Where  a  landlord  had  distrained  for  build  a  mill  on  A'a  half,  and  cut  as  much 

rent,  and,  in  consideration  of  his  giving  timber  off  the  west  half,  and  overflow  aa 

up  the  dislreas,  the  tenant  agreed  to  sur-  much  of  the  land  as  was  necessary  for 

render  the  premises  in  a  week,  and  ac-  that  purpose.     Afterwards  B  sold  to  C, 

cnrdingly    removed   his    furniture,   and  who  agreed  with  A  to  abide  by  these 

after  a   week  the  lessor  entered;  held,  stipuUtiona.    After  the  dam  was  partly 

he  was  not  liable  to  an  action  of  tres-  erected,  and  timber  collected  for  building 

pass,  the  facts  showing  a  /ictRxfiomthn  the  mill,  C  sold  to  D,  wlio  soon  after 

plaintiff,  which,  it  seems,  was  not  revo-  notifled  A  to  discontinue  (be  work;  and, 

cable.     At  any  rate,  a  revocation  must  on  his  refusal,  brought  trespas*  for  over- 


flowing  the  land.    Held,  the  action  could  the  plaintiff,  having  a  way  over  the  de- 

not  be  maintained,  and  that  the  original  fendant's  land,  gave  him  a  license  to 

parol  agreement  could  not  be  revoked  build  an  arch  over  such  way^  but  the 

after  it  bad  been  executed  at  the  defend-  defendant,  In  so  doing,  unnecessarily  and 

ant's  expense.    Sheffield  v.  Collier,  8  unreasonably  obstructed  the  way.  Held, 

Ktlly,  82.  the  plaintiff  might  maintain  an  action  on 

For  any  abuse  of  a  license,  the  party  the  case  for  this  obstruction.    Gnshing 

injured  may  maintain  an  action.    Thus,  v,  Adams,  18  Pick.  110. 
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CHAPTER  XVT. 


RENT. 


1.  Definition. 

8.  Must  be  certain 

4.  In  what  payable ;  effect  of  a  reserva- 
tion of  part  of  the  produce,  and 
whether  the  landlord  has  a  lien. 

6.  Kinds  of  rent;  rent-service;  rent- 
charge;  rent-seek;  fee-farm  rent. 

6.  Seisin  of  rent. 

7.  From  what  it  may  issue. 

10.  On  what  conveyance  reserved. 

11.  Several  rents^  reserved  by  one  deed. 
18.  To  whom  reserved. 

22.  When  payable. 


26.  To  whom  it  passes  npon  the  lenor's 
death. 

81.  Remedies  for  recovery  of  rent— dis- 
tress. 

86.  Re  entry;  mode  and  time  of  demand. 

40.  Actions  of  debt,  covenant  and  as- 

sumpsit. 

41.  Election  of  remedies;  restoration  of 

land  after  forfeiture;  attachment 
for — ^before  due 

42.  Suit  in  Chancery. 
48.  Estates  in  a  rent. 
61.  Not  lost  by  non-user. 


§  1.  In  the  natural  order  of  topics,  we  now  proceed  to  state 
the  rules  of  laiw  applicable  to  the  most  important  incident  of  an 
Estate  for  Years  and  a  Lease^  which  were  respectively  treated 
of  in  the  two  preceding  chapters,  viz,  Rent.  This,  for  the  most 
part,  though  not  exclusively^  pertains  to  the  tw;o  subjects  above 
referred  to,  and  therefore  finds  a  proper  place  in  immediate 
connectioR  with  them. 

§  2.  lient  is  a  periodical  return  made  by  any  particular  tenant 
of  land,  either  in  money  or  otherwise,  in  retribution  for  the 
land. 

§  3.  A  rent  must  be  certain^  or  capable  of  being  made  so  by 
either  party.*(a) 

^  8  Cruise,  186;  Go.  Lit.  142  a. 

(a)  Parol  proof  that  the  rent  for  the  The  mode  of  paying  rent  may  depend 

first  year,  under  a  written  lease,  'was  npon  the  election  of  one  of  the  parties, 

tixed  by  the  parties  at  a  different  rate  A  lessor  agreed  to  take  one-half  the 

from  that  therein  stated,  is  inadmissible,  monthly  rent  of  a  hotel  '*in  board  as 

Patterson  v.  0*Hara,  2  Smith,  5S.  the  same  falls  due.''    Ucld,   he  might 
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§4.  The  old  doctrine  is,  that  rent  must  issue  out  of  the  thing 
granted,  and  not  be  apart  of  the  thing  it8elf.(a)  Thus,  it  can- 
uot  consist  of  the  annual  vesture  or  herbage,  for  that  should  be 
ivpugnaut  to  the  grant^  It  is  often  reserved,  however,  in  a 
certain  portion  of  the  produce.(5)    But  it  has  been  held,  that 

'  8  Cruise,  186. 

reqoire-payineBtinboard.but  was  bound.  Where  the  rent  reaerred  is  one-half 

if  he  80  elected,  to  call  for  payment  in  of  the  cropt  this  entitles  the  landlord  to 

this  mode,  as  the  rent  accrued.    Evans  one-half  the  straw.    Rank  v.  Bank,  6 

V.  Norris,  6  Mich.  869.  Barr,  211. 

The  maxim  applies  in  this,  as  in  other  Whero  a  farm  is  let  on  shares  for  cnl- 

ciws,  "ideertum  ttt,  quod  etrium  reddi  tivation  and  wheat  is  raised « the  straw 

potttt."    Smith  V.  Fyler,  2  Hill,  648.  is  a  part  of  the  crop,  and  belongs  to  the 

A  demise  at  will,  in  consideration  of  owners  thereof,  unless  there  is   some 

lervices  rendered  annually  to  a  religious  stipulation  or  custom  to  the  contrary, 

wciety,  "ss  foresinger  and  organist,"  It  does  not  necessarily  belong  to  the 

is  not,  within  the  Pennsylvania  act  of  farm,  nor  is  there  any  general  usag^e  re- 

1772,  for  UDcertaint/  in  the  rent.   Hohly  quiring  it  to  be  used  as  manure  upon  the 

f.  German,  &c.,  2  Barr,  298.    See  Glas-  land.    Fobes  v,  Shattuck,  22  Barb.  568. 

giiff  V.  Bidgeley,  11  Mis.  84.  Where  the  rent  of  land  leased  for  the 

The  rent  of  a  quarry,  at  a  certain  cultivation  of  sugar  is  payable  in  a  por- 

nnmber  of  cents  per  perch,  (the  amount  tion  of  the  crop,  it  will  be  presumed,  in 

Ttryiog  with  the  quality,)  of  each  and  the  absence  of  any  express  stipulation, 

every  perch  of  stone  quarried,  is  a  cer-  that  the  sugar  is  to  be  delivered  in  the 

twtmontyrent.    Cross  v.  Tome,  14  Md.  usual  manner;  that  is,  in  hogsheads  or 

217.  barrels:  and  the  lessee  cannot  claim  any 

Where  rent  is  to  be  paid  in  certain  allowance  for  the  cost  of  the  hogsheads 

articles,  the  prices  of  which  are  specified  or  barrels.    Wilcoxen  v.  Bowles,  1  La. 

io  the  lease;  if  the  lessee  tenders  the  An.  280. 

articles  at  the  day,  the  rent  is  paid.  The  owner  of  land  rented  it  to  raise  a 

though  the  real  value  is  much  greater  or  crop  of  com.    Before  the  crop  was  gath- 

lessthan  that  agreed  upon.  Heywx>od  v.  ered,  the  owner  sold  it,  and  tne  purcha- 

Hejwood,  42  Maine,  229.  ser  turned  a  number  of  hogs  into  the 

(a)  A  rent  may  issue  out  of  lands  and  field.    Held,  this  was  a  trespass  to  the 

tenements  corporeal,  or  out  of  them  and  lessee.    Bodgers  v.  Lathrop,  1  Smith, 

their  fomiture.     Mickle    v.    Miles.    1  847. 

(rrant.  820;  81  Penn.  20.    See  Com.  v.  If  A  make  a  parol  agreement  with  B  to 

Gartner,  6  Harris,  489.  dear  and  sow  the  land  of  B  for  the  crop, 

And  to  such  a  rent  the  right  of  dis-  and  before  harvest  B  convey  the  land  to  C 

tress  is  incident.    lb.  with  notice  of  such  contract,  C  will  be 

(6)  Chancellor  Kent  consfllers  this  the  bound  by  it.    Dewey  e.  Bellows,  8  N. 

moat  judicious  mode  of  reservation  in  H.  278. 

long  leases,  on  account  of  the  fluctuating  Rent  may  be  reserved  in  labor  as  well 

lalne  of  money.    He  mentions  the  case  as  produce.    And,  if  a  tenant  agrees  to 

of  the  N.  Y.  University,  whose  annual  pay  in  this  way  by  the  month,  when  he 

fneome  is  limited  by  law  to  iO.QOO  butkeU  ceases  to  labor  his  title  comes  to  an  end 

(f  wkiat.    8  Kent.  869.    See  Van  Reus-  without  notice  to  quit.    McGee  v.  Gib- 

Klaer  v.  Jewett,  5  Denio,  185;  v.  son,  1  B.  Mon.  105. 

Gallop,  lb.  454;  Tayl.  L.  &  T.  7;  But-  Where  a  tenant  agreed  to  cultivate 

terfleld  v.  Baker,  5  Pick.  622;  Buskirk  and  bag  the  hop  crop  in  payment  of  the 

r.  Clereland,  41   Barb.  610;  Ream  v.  rent;  held,  such  crop  belonged  to  the 

Hamish.  45  Penn.  .876;  Garrett  v.  De-  landlord.    Kelley  v.  Weston,  2  Appl. 

vart,  48  lb.  842;  Smalley  v.  Corliss,  87  282.   See,  for  a  recent  case,  in  which  rent 

Vemi.  486;  Brown  r.  Burrington,  86  lb.  was  to  be  paid  by  a  share  of  the  pro- 

40;  Bellows  V.  Wells,  86  lb.  699;  La  duct,  viz.,  pet/ oleum;  Kier  v.  Peterson, 

Point  V.  Scott.  86  lb.  608;  Fowler  v.  41  Penn.  857. 
Uawkins,  17Ind.  211. 
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the  whole  property  in  auch  produce  remains  iD  the  lef«ee  till 
it  is  divided,  and  the  lessor's  shai-e  delivered  to  him.(a)  A.nd 
a  creditor  of  the  former  may  legally  seize  the  whole.  So  upon 
his  death  it  passes  to  uie  administrator.*  And  the  same  prin- 
ciple has  be?n  adopted,  where  the  lease  provides  that  the  lessor 
shall  have  a  claim  upon  the  produce,  as  security  for  the  rent 
Thus  a  lease,  provided  that  the  produci',  whether  growing  or 
harvested,  if  deposited  upon  the  land,  ahould  be  held  for  the 
rent  and  be  at  the  lessor's  disposal,  who  might  enter  and  take  it 
for  rent  in  srrear.  Before  rent-day,  previous  instalments  hav- 
ing been  paid,  a  creditor  of  the  lessee  seized  by  legal  process  a 
quantity  of  corn  raised  upon  the  land.  Held,  no  property  had 
vested  iu  the  lessor  as  gainst  creditors,  either  by  way  of  sale,  ■ 
mortgage  or  pledge,  for  want  of  delivery  and  continued  pos- 
session ;  and  the  agreement,  giving  the  lessee  an  absolute  title 
until  the  lessor  should  take  possession,  was  fraudulent  against 
creditors.  So,  where  a  rent  is  reserved  in  money,  but  the  lessor 
reserves  a  right  to  take  a  portion  uf  the  produce  at  ft  certain 
valuation,  in  lieu  of  money,  he  acquires  no  property  until  be 
has  elected  and  actually  taken  the  produce;  aud,  upon  the 
lessee's  death,  the  right  of  election  ceases,  and  the  whole  exist- 
ing produce  vests  in  the  administrator,  leaving  the  lessor,  iu 
case  of  insolvency,  only  the  rights  of  a  general  creditor.  So 
where  a  lease  provided,  that,  in  case  of  non-payment  of  rent, 
the  lessor  should  have  all  the  crops,  to  dispose  of  as  he  pleased; 
held,  until  delivery  of  the  crops,  or  possession  taken,  in  pay- 
ment of  the  rent,  they  remained  the  property  of  the  lessee,  lia- 
ble to  be  sold  by  him  or  attached  by  his  creditors.*  But  the 
contract  between  the  parties  may  be  of  such  a  nature  as  to  make 

■  Steirart  v.  Dniighlj',  9  John.  113';  Bachelder,  6  ShepI    2&T|  Wbitcomb  «. 

DockhtiQ  tF.  Parker,  0  Greenl.  137.    See  TuweT,  l2H«t.  487;  Tbompsonv.  Spinlu, 

ch.  U,  a.  12;  aLio  Kinehart  v.  Otwine.  6  12  Ala  166tReeiv.Bfti[or.46rMiie,461. 

Watts  &  S.  IGTi  Uurgan  v.  Mnodv,  6,  *  BuUerileld   t.  Baker,  &  Pkk.  S2Z) 

838i  DoavBr  e.   HicB,  4  Db».  &  B.  481  i  WaU,&c..  7  Pick.  100|  Maiisellt..Carew, 

U-  S.  p.  Gratiot,  14  PkI.  620;  Turner  o.  2  Cash.  50. 

(a)  Any  act  intended  to.  atwl  which  reserTed  as  rent,  passes  to  tbopurcbasrr. 

does  in  fact,  enable  tlie  landlord  to  ob-  If   the    tenant    deliver    the    landlord's 

tain  dominion  over  the  thing  |'«id,  Issiif-  share  to  tbe  former  owner,  the  purchaser 

licient      By  an  orphan's  court  sale,  llio  may  maintain  repleriti  for  it.     Burns  v. 

T^ht  to  a  sbarc  of  the  growing  cropx,  Cooiwr,  31  Penn.  42G. 
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them  joint  owners  of  the  crop  or  proouce.     Thus  A  rented  a 
farm  from  B,  upon  the  following  terms:  A  was  to  give  B  one- 
half  of  everything  that  was  made,  to  carry  all  the  crops  to  mar- 
ket, and  pay  B  one-half  of  the  proceeds.     A  made  a  crop  of 
tobacco,  and  assigned  in  MTiting  all  his  interest  therein  to  C, 
who  was  to  have  the  crop  prepared  for  market  and  sold,  and  to 
pay  over  to  B  one-half  of  the  net  proceeds.    The  tobacco  was 
left  in  the  possession  of  B's  agent,  and  A  retained  possession  of 
no  part  thereof,  after  his  agreement  with  C.     Held,  the  contract 
between  A  and  B  created,  the  relation  of  landlord  and  tenant, 
and  vested  in  each  a  joint  interest  in  the  crop;  that  the  sale  to 
C,  if  effectual,  could  only  constitute  him  a  tenant  in  common 
with  A;  and  that  B  could  not,  therefore,  maintain  replevin 
aguost  A.^     So  the  defendant  entered  into  a  contract  with  A,  in 
writing,  not  under  seal,  '*to  let"  to  A  a  certain  farm,  to  com- 
mence on  the  first  of  April,  and  continue  from  year  to  year  for 
fi?e  years,  or  so  long  as  the  parties  should  agree  and  be  satisfied, 
reserving  to  either  party  the  right  to  terminate  the  contract  by 
giving  one  month's  notice  in  writing,  the  produce  of  the  farm 
''to  be  equally  divided  by  weight  or  measure."    Held,  although 
this  gave  to  A  an  interest  in  the  land,  and  a  right  to  occupy  it 
while  he  continued  in  the  performance  of  the  contract;  yet,  it 
did  not  constitute  a  lease,  but  A  was  a  quasi  tenant  at  will  while 
the  contract  continued,  and  the  defendant  and  A  were  tenants  in 
eommon  of  the  growing  crops,  and  of  the  produce  of  tlie  fiaxm 
before  severance.^(a)    And,   contrary  to   the   doctrine  above 
stated,  it  has  been  held  in  Vermont  that,  where  stock  and  fiirm- 
ing  utensils  worth  $1,000  were  leased  with  the  land,  with  u 
provision  that  they  should  remain  the  property  of  the  lessor, 
and  be  security  for  the  rent  and  covenants,  as  also  other  articles 
of  the  same  kind  and  value,  which  might  be  substituted  for,  or 

'  FemU  V.  Kent,  4  Gill,  209.  *  Aiken  v.  Smith,  21  Verm.  172. 

(a)  A  landlord,  entitled  to  one-half     been  divided.    Briggs  v.  Thompson,  9 
of  the  crops,  when  divided .  cannot  main-    Barr,  888. 

tain  trespass  against  the  tenant  for  .  Where  two  persons  agree  to  cultivate 
isking  the  hay  which  the  landlord  had  land  on  shares,  either  may  go  upon  the 
ia  his  possession,  but  which  had  never    land  to  remove  his  part  of  tho  crops. 

Com.  V.  Rigney,  4  Allen,  816. 
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added  to  them;  this  was  a  valid  contract,  and  the  lessor  had  a 
good  title  to  the  property  leased,  and  all  purchased  with  its 
avails,  or  those  of  the  products  of  the  farm,  to  the  amount  of 
$1,000.*  Also,  that  the  propei-ty  thus  on  the  farm,  to  the  amount 
of  $1,000  in  the  whole,  could  not  be  attached  by  the  creditors 
of  the  lessee;  but  that  the  right  of  the  lessor  extended  ouly  to 
that  amount,  and  could  not  extend,  under  the  terms  of  the 
lease,  to  the  excess  of  property  over  that  value,  nor  to  property 
acquired  by  the  lessee  from  the  avails  of  his  individual  means.' 
And,  the  creditors  of  the  lessee  having  attached  and  sold  the 
stock  and  farming  utensils  on  the  farm,  a  part  of  which  con- 
sisted of  property  placed  upon  the  farm  by  the  lessor  at  the 
commencement  of  the  term,  and  the  remaiuder  of  which  was 
property  purchased  by  the  lessee,  in  place  of  stock,  &c.,  sold 
by  him,  with  the  consent  of  the  lessor;  held,  in  the  absence  of  all 
proof  of  fraud,  that  the  lessor  was  entitled  to  recover  against 
the  attaching  creditors,  to  the  amount  of  $1,000,  and  interest 
from  the  time  of  the  taking.^  So  it  has  been  held,  that  a  lease 
of  land,  reserving  rent,  and  which  provides  that  all  the  crops 
are  to  be  the  property  of  the  lessor  until  the  rent  is  paid,  is 
valid,  and  will  entitle  the  lessor  to  hold  such  crops  against  the 
creditors  of  the  lessee.*  Thus  A  leased  land  to  B  for  two 
years,  reserving  rent,  B  executing  at  the  same  time  a  promissory 
note  for  the  first  year's  rent.  The  lease  provided  that  the  lessor 
was  to  nave  entire  control  and  ownership  of  all  the  crops  until 
the  rent  of  each  year  was  paid.  A  indorsed  the  note  to  C,  and 
delivered  to  him  the  lease  as  security.  Held,  C  would  hold  the 
crops  raised  the  first  year,  us  security  against  one  who  attached 
them,  as  the  property  of  B,  and  became  the  purchaser  of  them 
upon  the  execution  sale.'  And  in  a  recent  decision  it  is  bbid, 
that,  in  case  of  a  provision  for  a  lien  on  the  crops,  the  lessor 
may  maintain  trover  for  them  against  the  lessee.'  And  this, 
although  a  note  with  surety  was  given  for  the  rent.^(a) 

'  Pwiir.  V»il,  ISVerm.  277.  'lb. 

■  lb.  10  Term.  277.  '  Bftxler  «.  Boih,  3  Wnis.  M6. 

•  lb.  '  lb. 

*  Smith  v.  Atkitia,  IS  Term.  4fll. 

(a)  .Id  coDuectioa  with  the  •om«what  'coDtrkdlctory  doctrines   itAted   In   tha 
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^  5.  By  the  English  law  there  are  three  kinds  of  rent,  viz. : 
rent-service^  rent-charge  and  rentseck.    And  this  division  has 

been  recognized  in  New  York ;  although  in  that  State  a  statute 
has  done  away  with  all  distinctions  as  to  remedies.^    A  rerUser- 

*  Cornell  v.  Lamb,  2   Cow.  662;  8  rack-rent,  see  Simpson   v,  Clayton,  6 

Kent,  868-9.    (Aa  to  the  rent  called  Scott,  469.) 

text,  (sees.  4-10,)  it  may  be  mentioned,  landlord's  lien,  for  a  year's  rent,  on  the 

tbst  in  many  of  the  States  express  statu-  goods  and  chattels  of  his  tenant,  does 

tory  provisions  have  given  the  landlord  not  protect  them  from  an  execution,  ex- 

t  claim  or  title  to  the  produce  of  the  cept  where  they  are  in  or  upon  the  pre- 

land  which  he  would  not  otherwise  have,  mises.    Geiger  v,  Harman,  8  Gratt.  180. 

Thus,  in  Missouri,  Tennessee,  Illinois,  In  Tennessee,  an  action  lies  by  the 

ArksDsas,  Ohio,  (it  seems,)  Iowa,  Mis-  landlord    against   a    purchaser   of  the 

Mffiippi  and  Alabama,  the  landlord  has  a  crop,  but  not  until  he  has  recovered  a 

lien  upon  the  crop  for  rent,  usually  for  a  judgment  against  the  tenant  for  the  rent, 

specific  time  after  it  falls  due.    In  Yir-  The  landlord  has  a  lien  even  against  a 

ginia,  Kentucky,  Alabama,  Mississippi,  sub-lessee,  who  has  paid  the  original 

Delaware,  New  York,  Pennsylvania,  he  tenant.  Ballantinev.  Greer,  6Terg.  267; 

has  the  tame  lien  upon  the  tenant's  goodi  Rutlege  v.  Walton,  4,  458. 

on  the  land.    The  word  property  is  also  This  lien  is  superior  to  the  claim  of 

wmetimes  used.    In  Maryland,  he  has  a  the  debtor  under  the  laws  exempting 

Hen  on  the  crop  for  rent,  if  payable  in  pro-  certain  property  from  execution.    Hill 

dnoc.    In  Delaware,  if  the  rent  is  pay-  «.  George,  1  Head,  894. 

able  in  produce  of  a  certain  kiud.  the  Under  the  act  of  1840,  in  North  Garo- 

iessor  has  a  lien  upon  this  amount  of  the  lina,  which  gives  to  a  landlord,  whose 

crop;  az.d  if  sold  on  execution,  the  pur-  rent  is  to  be  paid  in  a  part  of  the  crop, 

chaser  succeeds  to  the  tenant's  liability  a  certain  interest  in  the  crop;  if  the  ten- 

for  rent  and  good  husbandry,  and  the  ant  retains  possession,  and  the  whole 

crop  is  still  liable  to  distress.    But  see  crop  is  levied  upon  as  his  property,  the 

Bryan  v.  Buckholder,  8  Humph.  661.   In  landlord  may  bring  an  action  on  the  case 

New  York,  the  tenant  may  discharge  the  against  tho  officer,  but  not  trespass — 

lien  by  giving  a  bond  with  surety  for  the  having  neither  property  nor  possession, 

rent.    If  the  landlord  claim  and  receive  Peebles  v.  Lassiter,  11  Ired.  78.     An 

more  rent  than  is  due,  ho  is  liable  to  execution  against  the  tenant  gives  a  lien 

dooble  damages.    Tenn.  Sts.  1825;  ch.  upon  the  crop  from  its  teete,  paramount 

21;  Misso.  Sts.  877;  5  Watts.  184;  Del.  to  any  claim  of  the  landlord  under  a 

Sti.  1829,  866-7;  1  N.  J.  L.  187;  Aik.  sublequent  transfer  for  the  rent.    Dea- 

Dig.  857;  1  N.  Y.  Rev.  Sto.  746;  6  Yerg.  ver  v.  Rice.  4  Dev.  &  B.  481. 

%7;  4  Griff.  671;  8, 404;  1  Ky.  Rev.  L.  In  New  York,  where  a  sheriff,  having 

639;  Md.  L.  1881,  ch.  171;  lllin.  Sts.  in  his  hands  an  execution  against  a  ten- 

1842-8,  142;  Martin,  5  W.  &  S.  220;  ant,  previous  to  a  sale  receives  a  notice 

Claj,  506;  Hardeman   v,  Shumate,  8  Arom  the  landlord  that  rent  is  due  to 

Port.  898;  Bromley  o.  Hopewell,  2  Harr.  him,  and  requiring  the  sheriff  to  levy 

400;  Thompson  v.  Sprinks,  12  Ala.  155;  the  amount  of  the  rent  and  pay  the  same 

Denbam  V.  Harris,  18,  465;  Iowa  Gode,  to  the  landlord;   the  payment  of  the 

ch.82,  sec.  1290;  Va.  Sts.  1840.  1,  77;  money  collected  by  the  sheriff  into 'court 

Tifil  V.  Yerden,  11  8.  &  M.  158;  Forman  will  not  be  a  bar  in  a  suit  against  him  by 

V.  Proctor,  9  B.  Mon.  124.  the  landlord  for  the  amount  of  such  rent. 

The  following  are  some  of  the  leading  Acker  v#  Ledyard,  8  Barb.  514. 

miacellaneous  decisions  in  construction  Where  an  execution  creditor,  as  well 

of  these  statutes.  as  the  tenant,  admits  that  there  is  a  cer- 

In  Virginia,  if  an  officer  take  the  tain  sum  as  rent  due  the  landlord,  the 
goods  of  the  tenant  without  satisfying  sheriff  cannot  discharge  himself  from  li- 
the lessor's  claim,  the  measure  of  dam-  ability  to  the  landlord  by  paying  the 
ages  in  a  suit  by  the  latter  is  not  the  money  into  court,  in  a  suit  in  which  the 
value  of  the  goods,  but  the  amount  of  landlord  is  not  a  party.  lb. 
reiit— the  former  exceeding  the  latter.  Where  an  offence  was  committed 
Cravfurd  v.  Jarrett,  2  Leigh,  630.    The  against  the  I^ew  York  statute,  prohibit- 
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vice,  the  only  one  ^Hown  to  Hie  commoD  law,  and  the  one  chiefly 

in  use  in  the  United  States,  is  thus  defined  :*  "  Where  a  tenant 
holds  his  lands  by  fealty  or  other  servicea  and  a  certain  rent." 
TThe  name  service  was  applied  to  thia  rent,  because  it  was  a  sub- 

<tJtute  for  the  feudal  services  which  in  early  times  the  l«nant 

•  6  Lit.  218. 

tog  ths  remoTsl  of  goods  from  demlaed  of  bli  leue,  six  moDlhf'  rent  betag  then 

premise!,  to  sTold  the  payment  of  rent,  Id  ftrrear.    Hild,  tbU  tbe  landlord  waa 

(2  Rot.   SCi.  608,  sec.  IT,)  bo  tLat  the  eotitled  to  be  paid  tbe  r«nt  in  »m4r,  at 

landlord's  rigbt  to  boo  for  the  penalty  the  time  tho  furreltnre  was  incnrred,  oat 

Imposed  was  perfect,  berore  dlitress  tor  of  tbe  proceeds  of  sale.     Mosa's  Appeal, 

rent  waa  abolished  bj  the  act  of  18*0,  8S  Peon.  182. 

(p.  8S9> )  held,  hla  right  of  actioD  was  The  landlord'a  right  to  be  paid  out  of 

not  taken   away  by  the  latter  statute,  the   proceeds   of   aale  depends    OD   bts 

Conley  v.  Palmer,  2  Comst.  182.  power  todiilrain  on  the  goods  sold;  and. 

Only  one  penalty  can  be   recorered,  a  landlord  bartag  power  to  diatrain  after 

and  all  who  assist  may  be  sued  together,  the  determlaation  of  the  term,  be  U  en- 

lb.  titled  to  payment  out  of  tbe  proceeda  of 

In  Fennaylvania,  a   iheriff  who  sells  a  sheriU  's  sale  of  gooda  fonnd  oo  the 

land  on  execntlon  which  Is  subject  to  demised  premises,  under  an   execation 

arrears  of  gronnd-rent,  and  dUtrlbutea  against  the  lessee.     lb. 

the  fund  to  other  persona,  Is  personally  A  landlord  is  entitled  to  claim  rent 

liable  to  tbe  owner  of  the  ground-rent,  payable  In  advance,  out  of  tbe  proceeds 

Hatber  t>.  McHichael,  1  Harris,  SOI.  of  a  BherilT'a  sale  of  the  tenant's  gooda 

So,  though  ho  stlpnlatva  in  the  condi-  upon  the  demised  premises.    Appeal  of 

tlons  of  sale,  that,  unlesa  tho  claim  fiir  Oullins,  35  Penn.  88. 

ground-rent  Is  presented  before  he  parts  The  waiver  of  the  benefit  of  the  es- 

with   the   purchase -money,  the   arronra  emptloii  law  by  the  lenant,  In  fuTor  of 

will  be  paid  by  the  porcbaser.     lb.  the  execation  creditor,  will  give  the  lat- 

The  preference  of  a  landlord  for  one  ^r  at  prefbrence  over  the  claim  of  tbe 

year's  rent  is  not  confined  to  the  rent  for  landlord,  in  whose  favor  there  la  no  auch 

the  year  immediately  preceding  the  eie-  waiver,     lb. 

cation,  although  a  now  year  has  com-  In  Maryland,  arrears  of  rent,  of  vhicb 
menced.  for  which  tbe  rent  accrued  has  Ibe  sboriO'  had  uolice  by  a  due  warrant 
been  paid)  nor  does  it  make  any  diBer-  of  distress,  before  sale,  cannot  be  re- 
ence  that  the  year's  rent  doe  accrued  tained  for  the  use  of  tbe  landlord  by  tbe 
under  a  former  lease,  which  has  expired,  atierilf  out  of  the  proceeds  of  the  goods 
Richie  p.  HcCauley.  4  Barr,  471 1  Park-  of  a  stranger  levied  upon,  while  oa  the 
er's  Appeal,  5  Barr,  S90.  demiwd  premises,  under  a  writ  of  attach- 
Where  the  pro|>erty  of  a  tenant  is  ment,  tocompel  an  appearance  at  law: 
levied  on  upon  the  premises,  the  land-  the  same  goods  having  been  duly  con 
lord  is  eutiiled  only  to  llie  rent  doe  at  dumned,  and  aftorwardB  sold  by  firri  Ja 
the  lime  of  the  lew,  out  of  the  proceeds  cum,  under  the  judgment  of  condemna 
of  the  Bale,  Nor  rain  he  Bet  off  the  rent  tion.  Fisher  v.  Juliusoii,  b  Gill,  )S64. 
becoming  due  after  the  levy,  agalnat  the  In  Kentucky,  under  the  act  of  181S, 
tenant's  bonk  account  agamic  him,  for  a  tenant,  after  entering  upon  the  premi- 
which  credit  Is  asked,  jis  a  deduction  ses,  cannot  del^t  bis  landlord's  licD  n|iuii 
from  the  rent,  in  a  feigned  issue  between  bis  property  by  mortgaging  it.  Beck- 
tlie  landlord  and  the  eitculion  creditors,  with  v.  Bent.  lu  B.  Hou,  US. 
to  try  the  amount  of  rent  due.  Case  c.  If  tbe  landlord  (prior  to  the  act  of 
DuvIb,  3  Harris,  SO.  Febrnary  in,  le&S)  claim  the  lien  con- 
Where  the  tenant  was  to  pay  taxes,  ferred  by  section  14,  article  2,  title  Land- 
thelandlotd  Is  not  entitled  to  the  amount  lord  and  Teitaul,  Rev.  Sis.,  he  can  only 
of  taxes  paid  by  hiia  alter  the  levy.  lb.  obtain  it  by  having  a  distreiis  warrant 
Three  years  prior  to  a  sheriff's  sale  of  levied  on  the  property.  If  this  be  not 
a  tenant's  goods  found  on  the  demiSL-d  done,  liu  Is  only  entitled  tothe  benetit  uf 
premises,  the  tenant  Incurred  a  forfeiture  section  2U,  by  which  tho  oUuer  levying 
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paid  to  lus  lord.  In  a  veiy  late  case  it  is  said :  "  Bent-service  -was 
an  essential  element  of  the  feudal  tenure.  It  did  not  depend 
on  contract ;  it  resulted  necessarily  out  of  the  grant  of  the 
feud."^  To  a  rent-serrice  the  power  of  distress  was  inseparably 
incident.'  A  r&ti^k(xrffe  is  a  rent  granted  out  of  lands  by  deed. 
Sach  rent  is  not  in  itself  subject  to  be  enforced  by  distress,  but 
is  usually  charged  expressly  with  this  right,  and  hence  derives 
its  name  of  rerU^harge.  It  is  said  that  rent-charges,  though  of 
great  antiquity,  were  against  the  policy  of  the  common  law, 
ioasmnch  as  they  were  conmionly  for  the  benefit  of  the  younger 
children,  and  rendered  the  grantor  less  competent  to  perform 
his  feudal  services,  while  they  did  not  subject  the  grantee  to 
such  services.     Hence  a  rent-charge  is  against  common  right 

*  Per  Woodward,    J.     WaUace  v,         *  Lit.  218. 
HftrmsUul,  44  Penn.  497. 

tn  exeentioD  or  attachment  on  the  pro-  and  are  not  liable  for  rent  not  due  hut 

perly  of  the  tenant  is  only  required  to  growing  due.     Dawson  v.  Dewan,  12 

pay  the  landlord  ont  of  the  proceeds  Rich.  499. 

thereof  the  amount  due  and  in  arrears  Service  of  attachment  ou  a  garnishee 

Dot  exceeding  one  year's  rent.    Williams  is  not  equivalent  to  seixure  by  the  sher- 

f.  Wood,  2  Met.  (Ky.)  41.  iff.    lb. 

The  act  of  1848,  in  Missouri,  *'  con-  In  Louisiana,  in  a  suit  brought  by  a 
oeming  landlords  and  tenants  in  St.  lessor  against  the  syndic  of  an  insolvent 
Lonis  county/'  gives  no  lien,  unless  the  -  lessee,  although  the  lessor's  privilege 
rent  be  due  and  certain.  But  where  a  can  only  be  regfularly  considered  upon  a 
certain  rent  has  been  reserved  for  a  tableau  of  distribution,  yet  a  prayer  for 
honse,  and  additional  premises  are  rented  general  relief  in  the  petition  will  enable 
at  so  uncertain  rent,  the  whole  rent  is  the  court  to  reserve  the  rights  of  all  par- 
sot  thereby  rendered  uncertain.  Glas-  ties  interested  in  the  matter.  Dubois  v. 
gowv.  Ridgeley,  11  Mis.  84.  Xiques,  14  La.  An.  427. 

In  South   Carolina,  where  a  sheriff  Where  the  goods  of  third  persons  are 

lericd,  under  execution,  on  goods  and  placed,  with  their  consent,  in  a  leased 

chattels,  other  than  slaves,  which  were  house  or  store,  they  become  subject  to 

liable  to  distress  for  rent,  and  left  them  the  pledge  of  the   lessor.      Twitty  v. 

io  possession  of  the  tenant  under  bond  Clarke,  14  La.  An.  608. 

for  delivery,  and  the  goods  and  chattels  As  the  converse  of  the  landlord's  lien 

were  removed  by  the  tenant  from  the  referred  to  in  the  text,  in  some  cases  the 

premises  before  the  day  on  which  they  tenant  may  acquire  a  lien  upon  the  land 

were  advertised  to  be  sold  by  the  sheriff;  against  the  landlord.    Thus,  he    shall 

it  was  held,  that  the  sheriff,  who  had  no-  have  such  lien  in  Kentucky,  where  he  has 

ttoe  of  the  landlord's  claim  for  rent,  was  been  comiiell^  to  pay  taxes  upon  the 

liable  to  the  landlord  for  the  rent  due  on  land  beyond  or  against  his  contract.    In 

thedayoflevy,  although  the  goods  were  Maryland,  New  Jersey  and  New  York, 

liefer  sold  by  him.  the  execution  having  the  tenant  is  allowed    to   deduct   the 

been  otherwise  satisfied  after  the  goods  amount  of  such  taxes  from  his  rent.     2 

were  removed  by  the  tenant.    For  rent  Ky.  Rev.  L.  1864)  8  Md.  L.  121;  1  N. 

doe  aOer  the  levy,  the  sheriff  is  not  li-  T.  R.  S.  419;  4  GHff.  1274.    As  to  spe- 

abie.    Matter  of  Connor,  12  Rich.  849.  cial  remedies  in  case  of  landlord  and 

Goods  seized  in  attachment  by  the  tenant,  see  Ward  v.  Wandell,  10  Barr, 

sheriff  are  in  the  custody  of  the  laW;  98;  McCasklev  Amarine,  12  Ala.  17. 
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But  Trtiore  a  rent-charge  is  granted  for  valuable  coDsideration, 
as  in  case  of  partition  between  parceners,  or  in  lieu  of  dower, 
it  is  said  the  owner  may  distrain  of  common  right.  A  section 
of  the  statute  of  uses  transfers  to  the  ceatid  que  use  of  a  rent- 
charge  the  legal  seisin  and  possessioB  of  such  rent.'  A  rent- 
teck  or  barren  rent  is  one,  for  recovery  of  which  by  distress,  at 
common  law,  no  power  is  given  either  by  law  or  by  agreement. 
It  does  not  differ  from  a  rent-charge,  except  in  this  particular. 
Being  connected  with  the  power  of  distress,  a  rent«faarge 
is  regarded  as  an  interest  in,  or  specific  portion  of  the  land — 
bound  by  a  judgment  and  subject  to  execution ;  while  a  rent- 
seek  has  none  of  these  properties.  Where  a  lessee  assigns, 
reserving  rent  to  himself,  the  excess  over  that  reserved  to  the 
lessor  is  said  to  be  a  rent-seek.*  A  fee-farm  rent  is  a  perpetual 
rent  reserved  on  a  conveyance  in  fee-simple.  It  is  said  that  in 
England,  since  the  statute  of  quia  emptorea — by  which  tenure 
was  to  be  always  of  the  chief  lord,  instead  of  the  immediate 
donor — a  fee-farm  rent  is  impracticable,  because  a  grantor  in  fee 
retains  no  reversion,  which  is  essential  to  a  rent.  It  seems, 
however,  that  such  reservation,  accompanied  by  a  power  of  dis- 
tress and  re-entry  on  non-payment,  might  make  a  good  rent- 
charge;  and  in  the  United  States,  though  uuusual,  it  would 
undoubtedly  be  legal  and  valid.(a) 

'  Co.  Lit.  1«  bi  8  Crnbe.  187;  Lit. 
252;  Doddi  v.  ThompioD,  Law  K.  (Eag.) 
186B,  Har.  p.  182. 

(a)  In  UasMchuBetla,  a  rent  of  thi«  of  mherltable  eatatCB.      In  tbat  State, 

deicriptiaii  Is  iiDmctimes  known  by  Iha  tlic  statuls  quia  tmptoret  is  not  in  rurce; 

name  of  quil-rml  or  rtnt-chargi,  Hnd  In  and   a   ground-rent   is  thcrerore.  m  u 

NelT  Jersey  and   Keu'  Yorlc  as  a  rtnt-  common  law,  a  rtnl-ttrriet,  and  not  a 

eharge.     It  ig  gaid  (Uarsliall  n.  Conrad,  rent-cbarge.   aa   iu    England   since    tfaa 

6  Call,  S64,)  that  aui/-rcnt>,  in  England,  atatute.    1  Whart.  SS7.    It  la  said  by  the 

were  rentB  reserved  to  thd  king  it  a  pro-  court,  in  tlieir  very  learned  and  elaborate 

prietor  on  an   absolute  (rant  of  waitt  opinion,  that,   before   the   statute  quia 

land,  Tor  H'liich  »  price  in  gross  was  at  tn-ptorei.  a  rent-charge  could  exist  only 

flrat  paid,  and   a  merely  nominal   rent  where  one  man  grantvd  lo  another  and 

reserved  as  a  feudal  acknowledgment  of  tila  heirs  a  yunrly  sum  charged  on  tho 

tenure)  and  that,  inasmuch  aa  no  rent  land,  with  the  right  of  distress;  buttliis 

of  this  deHCriptioii  can  exist  in  the  United  Blstule  made  a  r..'e-rarni  or  ground-rent 

Slates,  where  a  guit-reat  is  sjioken  of,  ■  rent-charge,  by  cunstruing  1A»  mrrra- 

some  diffcrunt  Interest  must  be  Enti^nded.  Hon  by  tht  gTa:itar  into  a  promite  or  grant 

Sua  Sneed  o.  Ward,  &  Dana,  167.    In  b'y  the  grantee.     Where  laud,  on  which  a 

PeDoaylTania  it  it  termed  a  ground-mt,  per|ietual  rent  has  lieen  reserved,  Is  coii- 

aiid  U  said  to  be  a  very  common  speclea  veyud  either  by  ludeulum  or  deed-poll. 
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\  6.  Seisin  of  a  rent  can  be  had  only  by  receipt  of  the  whole 
or  a  part  of  it,  except  in  case  of  a  conveyance  to  ufiCB,  which, 
by  the  operation  of  the  statute  of  uses,  gives  a  seisin  imme- 
diately without  any  receipt.* 

§  7.  A  rent  can  issue  only  from  corporeal  hereditaments,  or, 

*  8  Cruise,  188. 

to  be  held  "  ander  and  subject  to  the  trust,  cannot,  by  tendering  a  recopvoy- 
payment  of  the  said  rent,  as  the  same  ance,  recover  back  the  ground-rent  paid 
vhalUccme,'' forever;  the  grantee  is  11*  by  him.  Kerr  v.  Kitchen,  7  Barr,  486. 
tble  for  the  rent,  only  so  long  as  the  An  action  of  covenant  for  ground- 
freehold  remains  in  him,  and  not  to  rent  lies  against  the  assignee  of  a  lessee 
indemnify  his  grantor  for  the  payment  for  arrears  prior  to  the  assignment, 
of  rent  accruing  after  he  has  conveyed  vk  hether  the  premises  be  held  by  deed- 
the  premises.  Walker  v.  Physick,  5  poll  or  otherwise.  HcQuesney  v*  Hies- 
Barr,  193.  ter,  88  Penn.  485. 

The  payment,  by  an  assignee  of  land,  VThere  a  lot  of  the  annual  value  of 

of  a  ground-rent  which  accrued  while  $87.60,  and   an   agreement  by  A,  the 

occupied  by  him,  does  not  raise  the  pre-  owner,  to  advance  $876  to  aid  in  erecting 

samption  of  payment  of  a  Judgment  for  a  holise  on  the  lot,  constitute  the  consid- 

tbe  ground -rent    against  his  assignor,  oration  of  a  perpetual  rent  to  issue  out 

Wills  V. Gibson,  7  Barr,  154.  of  the  lot,  and  A  conveys  it  subject  to 

A  purchaser  of  li^nd  sold  on  execution  such  rent,  and  B.the  lessee,  covenants 

ijnot  liable  for  a  ground-rent  accruing  to' erect  a  house  upon  it  sufficient  to  se- 

between  the  sale  and  the  sheriff's  deed,  cure  the  rent,  but  suspends  the  erection 

Thomas  e.  Connell,  6  Barr,  18.  in  an  unfinished  state,  after  having  re* 

Aconreyance  reserving  a  ground-rent  ceived  $200  of  the  advance,  and  before 

to  the  grantor,  with  a  covenant  to  con-  he  is  entitled  to  any  more,  and  then 

Tey  in  fee  simple  absolute  on  payment  of  his  title  is  sold  out  on  a  judgment  of 

acprtain  sum,  la  an  executed  contract,  the  lessor  against  him;  the  sheriff's  ven- 

Sahl  Vf  Wright,  6  Barr,  488.  dee,  not  having  completed  the  bouse,  is 

In  an  action  of  covenant  brought  by  not  entitled  to  have  the  rent  reduced  by 
the  grantee  of  a  ground-rent  against  the  way  of  equitable  set-off  in  proportion  to 
grantor,  after  the  grantor  has  sold  the  the  $176  yet  remaining  to  be  advanced, 
land  out  of  which  it  issues,  it  is  not  Mangle  v.  Stales,  81  Penn.  72. 
ttecesaary  to  notify  the  vendee  as  terre-  In  New  York,  the  Pennsylvania  view 
tenant;  and  the  sale  of  the  whole  lot  on  is  not  adopted;  but  every  rent  is  a  rent- 
execution  on  the  judgment  divests  the  charge,  where  the  landlord  has  no  re- 
tltle  of  such  vendee  as  well  as  of  the  version.  See  Co.  Lit.  148  b.,  n.  6; 
defendant.  Charnley  v.  Uansbury,  1  Adams  v.  Bucklin,  7  Pick.  121 ;  Farley 
Harris,  16.  v.  Craig.  6  Halst.  262;  1   Whart.  860; 

A  took  a  lot  on  ground  rent,  and  con-  Ingersoll  v.  Sergeant.  1  Whart.  887. 
tractcd  with  B  to  give  him  a  deed  on  the  (Ingersoll  v.  Sergeant  '*  has  been  so  often 
performance  of  certain  conditions;  B  was  recognized  and  followed,  as  to  have  be- 
pnt  in  possession,  subject  to  the  ground-  come  a  rule  of  property."  Per  Wood- 
rent,  and  fulfilled  the  conditions;  and  A  ward.  J.  Wallace  v.  Harmstad,  44 
aAerwards  purchased  the  ground-rent.  Penn.  406;)  Lit.  217,  Gilbertson  v. 
It  seemi,  such  purchase  did  not  merge  Richards,  4  H.  8c  N.  277;  Marshall  v. 
the  ground-rent  in  fee,  nor  enure  to  the  Conrad.  6  Call,  864;  Cornell  v.  Lamb, 
benefit  of  B     lb.  2  Cow.  662;  Kenege  v.  Elliot.  0  Watts, 

Where  tenants   in  common,  one    of  262;  Penn.  St.  1840,  249;  Governors, 

whom  held  in  trust,  joined  in  a  convey-  &c.  v.  Harrild,  2  Man.  &  G>  718  n.; 

anoe.reserviDg  a  ground-rent,  the  trustee  Flower  j.  Hartopp,  6  Beav.  476;  Cook 

baring  no  power  to  make  such  convey-  v.  Brightly,  46  Penn.  489.     (In  Ohio 

anoe,  the  grantee,  who,  at  the  time  of  sach  a  thing  is  hardly  known  as  a  rent- 

the  convey ance,  knew  all  the  facts  rS-  charge.    Walk.  266.)    A  *' sixth  sale" 

latire  to  the  title,  although  mistaking  or '*  quarter  sale"  reservation,  contained 

the  legal  effect  of  the  deed  creating  the  iu  a  lease  in  fee,  is  void;  alittTy  in  a 
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as  Lord  Coke  says,  an  inheritance  that  is  manurahle  or  mat/nor 
able;  because  these  alone  are  subject  to  distress;  and  incor- 
poreal rights,  being  always  granted  originally  by  the  crown, 
are  created  for  particular  purposes,  foreign  from  the  payment  of 
rent,  which  would  therefore  be  contrary  to  the  intention  of  the 
grant.^  A  rent  cannot  be  reserved  from  a  rent.  Thus,  if  one 
lease  lands  for  life,  reserving  rent,  and  then  grant  this  rent, 
reserving  rent,  the  latter  reservation  is  void.^  But  rent  may  be 
reserved  upon  a  lease  of  the  vesture  or  herbage  of  land;  becni-o 
the  beasts  feeding  there  may  be  distrained.  So  upon  a  lease  of 
a  remainder  or  reversion ;  because,  when  become  an  estate  in 
possession,  it  will  be  subject  to  distress,  and  it  is  a  tenement^ 

^  8.  Upon  a  lease  to  commence  tnfuturo,  rent  maybe  reserved 
immediately;  because,  when  the  lessee  takes  possession,  the 
lesssor  may  distrain  for  the  arrears.^ 

^  9.  The  preceding  remarks,  as  to  the  kinds  of  property  from 
which  a  rent  cannot  legally  be  reserved,  are  to  be  received  with 
some  qualifications.  As  a  mere  matter  of  contract j  the  reservation 
of  a  return  or  compensation  for  the  use  of  any  kind  of  real 
estate  is  binding,  and  may  be  enforced  by  action.  But,  unless 
the  property  is  of  the  description  above  pointed  out — first,  there 
can  be  no  distress,  and  second,  by  a  grant  of  the  reversion,  the 
rent  will  not  pass,  not  being  incident  thereto.(a)  It  is  said, 
however,  that  the  rent  reserved  upon  a  lease  of  tithes  will  pass 


'  Go.  Lit.  47  a;  142  a;  Gilb.  20-22. 
'  2  Rolle,  Abr.  446. 


»  Co.  Lit.  47  a. 
*  2  RoUe,  Abr.  446. 


lease  for  years  or  Uves.  Orerbagh  v. 
Patrie,  8  Barb.  28. 

Where  the  payment  of  such  sixth  sale 
or  quarter  sale  is  made  a  condition  sub- 
sequent, the  condition  is  void.     lb. 

The  relation  of  landlord  and  tenant 
exists,  as  between  grantor  and  grantee, 
in  a  conveyance  in  fee  of  manor  lands, 
reserving  rents.  A  statute  privity  is 
created,  enough  to  pass  a  covenant  to 
pay  rent  to  eaoh  subsequent  assignee  of 
the  land.  Van  Rensselaer  v.  Smith,  27 
Barb.  104. 

The  interest  of  a  grantor  or  lessor  In  a 
grant  or  lease  in  fee,  as  well  in  his  own 
hands  as  in  those  of  his  assignees,  is, 
pro  hoc  vice,  equivalent  to  a  reversion. 


A  rent-charge  with  a  clause  of  distress, 
reserved  out  of  a  grant  in  fee,  is  valid, 
and  descends  to  the  heirs.  Van  Rens- 
selaer V.  Uays,  19  N.  Y.  68. 

The  devisee  of  such  rent -charge  can 
maintain  covenant  therefor  by  force  of 
the  statute  of  1805,  whether  he  can  or 
not  at  common  law.     lb. 

Such  covenant  runs  with  the  land, 
and  is  binding  on  the  heirs  or  assignees 
thereof.    lb. 

(a)  A  stipulation  in  a  lease,  that  the 
rent  shall  be  applied  to  a  specified  pur- 
pose. Goes  not  change  its  character  of 
rent.    Rycrson  v.  Quackenbush.  2  Dntcii 
286. 
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with  the  reversion.  At  common  law,  a  reservation  of  rent,  upon 
a  lease  for  life  of  incorporeal  property,  is  for  all  purposes  void; 
no  action  of  debt  will  lie  for  it  And  whether  St.  8  Anne,  14, 
applies  to  this  kind  of  property,  seems  doubtful.^ 

§  10.  Rent  may  be  reserved  upon  every  conveyance,  which 
either  passes  or  enlarges  an  estate.  It  is  usually  reserved  upon 
a  lease.' 

§  11.  Where  several  lands  are  let  by  one  conveyance,  distinct 
rents  reserved,  and  a  right  of  re-entry  upon  the  whole  provided 
for  non-payment  of  the  rent  of  one;  the  reservations  create 
several  tenures,  demises,  rt  versions  and  rents,  and  an  entry  upon 
one  parcel  for  non-payment  of  the  rent  of  another  is  illegal  and 
void.'  And  a  third  person  may.  purchase  the  reversion  of  one 
of  the  parcels,  and  maintain  ejectment  for  non-payment  of  the 
rent  of  that  parcel.^  But,  if  the  rent  be  at  first  reserved  in 
ffWM  or  entire  for  the  whole  of  the  lands  leased,  and  the  rent 
of  each  parcel  afterwards  designated  separately — ^as,  for  instance, 
for  A,  B  and  C,  <£15,  viz:  £5  for  A,  X5  for  B,  and  £5  for  C;  the . 
latter  sums  will  be  regarded  as  mere  valuations,  and  for  non- 
payment of  one  the  lessor  may  re-enter  upon  the  whole.^  Upon 
the  same  principle,  if  tenants  in  common  join  in  making  a 
lease  upon  condition;  as  they  have  several  estates,  the  de- 
mise, the  condition,  and  the  rent  will  also  be  construed  as 
several* 

§  12.  Where  a  statute  provides  for  re-entry  on  the  land,  and 
a  sale  of  the  lessee's  right  in  suck  lease,  upon  non-payment  of 
rent;  the  entry  must  be  made  upon  the  whole  land,  without 
regard  to  any  sub-leases  of  a  part.^ 

§  13.  A  rent-service  can  be  reserved  only  to  the  owner  of  the 
land,  or  his  legal  representatives  after  his  death,  or  to  a  party 
who  is  privy  to  the  lease,  as  to  one  of  two  joint-tenants,  who 


*  Windsor  «.  Gorer,    2   Saan.  802;  ».  Hakewfll,  8  Man.  &G.  297;  Paterson 
Co.  Lit.  47  a;  lb.  D.  8;  44  b,  n.  8;  47  v,  Lang,  6  Beav.  690. 

a,  n.  4.  *  Hill's  case,  4  Leon.  187. 

*  Go.  LH.  144,  a;  Gilb.  22.  *  Knight's  case,  6  Rep.  64. 
'  Winter's  case,  2  Rolle,  Abr.  448;        *  lb.,  Moo.  202. 

Tanfield  v.  Rogers.  Cro.  Eliz.  840;  Lee        ^  Uart  v.  Johnson,  6  Ohio,  88. 
V.  Arnold,  4  Leon.  27.    See  Wollaston 
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join  in  leasing  by  indenture;  because  it  is  a  recompense  for  the 
use  of  the  land,  and  should  therefore  belong  to  him  from  whom 
the  land  passes.  If  the  lease  is  to  commence  after  the  death  of 
the  lessor,  the  rent  may  be  legally  reserved  to  his  heirs,  who 
will  take  it,  not  as  purchasers,  but  by  descent, -as  incident  to  the 
reversion.  And  hence  the  lessor  may  release  the  rent  during 
his  life.^(a)  In  such  case,  the  law  is  .strict  in  requiring  the  use 
of  the  word  heirs.  Thus,  where  a  father,  and  his  son  and  heir 
apparent,  joined  in  making  a  lease,  to  commence  from  the 
fathers  death,  and  reserved  the  rent  to  the  son;  held,  the  reser- 
vation was  void,  and  the  son  had  no  right  to  distrain  for  the 
rent,  after  the  death  of  the  father.^  Upon  the  same  principle, 
at  common  law,  if  a  reversioner  assigned  over  his  estate,  the 
assignee  could  not  avail  himself  of  any  covenant  or  condition  in 
the  lease.  The  law  upon  this  subject  has  already  been  consid- 
ered, in  treating  of  the  assignment  of  estates  for  years.  (See 
chap.  15.) 

\  14.  Where  the  rent  is  reserved  to  no  one  in  particular,  it 
shall  be  payable  to  the  lessor  during  his  life,  and  after  his  death 
shall  pass  with  the  reversion;  and  any  doubtful  word  shall  be 
taken  in  that  sense  which  will  bes|;  answer  the  nature  of  the 
contract.  Thus,,  if  the  lessor  is  a  tenant  in  special  tail,  and 
reserves  the  rent  to  himself,  his  heirs  and  assigns;  the  rent, 
upon  his  death,  shall  pass  to  the  heir  in  tJul.^  Lord  Coke  says, 
that,  if  a  lessor  reserve  rent  generally,  without  showing  to  whom 
it  shall  go,  it  shall  go  to  his  heirs.  But,  in  the  'sentence  imme- 
diately preceding,  he  says,  that,  if  the  rent  be  reserved  to  him, 

'  Lit.  846;  Go.  Lit.  47  a,  148  b;  214    870.   See  Gilbertoon  v.  Richards,  4  H.  & 
a,  n.  1;  Gilb.  Bents,  61;  2  RoUe,  Abr.    N.  277. 
447;  Sacheverell  r.  Froggatt,  2  Saun.        •  Oates  v.  Frith,  Hob.  180. 

•  Cother  v.  Merrick.  Hard.  89. 


(a)  In  an  action  for  rent,  it  appeared 
that  the  defendant,  a  foreigner,  occupied 
the  premises,  but  not  for  what  period; 
that  an  account  had  been  presented  to 
him  and  explained  by  A,  which  set  forth 
a  certain  sum  as  due  for  rent  for  the 
term  mentioned  in  the  complaint,  and 
the  defendant  promised  to  pay  it.  Held, 
prima  fade  sufficient  to  maintain  a  Judg- 


ment.   Tread  well  v.  Bruder,  8  £.  D. 
Smith,  506. 

It  is  error  to  charge  that  it  makes  no 
difference  from  whom  the  tenant  bad 
hired,  he  having  promised  to  pay  A,  for, 
if  the  hiring  were  from  B.  the  promise 
would  be  without  consideration,  unless 
A  was  entitled  to  the  rent  on  the  con- 
tract- of  B.  Broddie  v.  Johnson,  1 
Sneed;  464. 
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and  not  to  him  and  his  heirs,  the  rent  shall  determine  by  his 
death.^  It  has  been  held,  that,  where  rent  is  reserved  generally 
to  be  paid  quarterly  during  the  term,  the  lease  does  not  termi- 
nate on  the  death  of  the  lessor;  but  the  rent  is  payable  to  his 
heirs,  if  he  dies  intestate,  who  may  maintain  an  action  of  debt 
on  the  lease  to  recover  the  same.^ 

§  15.  How  far  an  express  reservation  may  control  the  legal 
disposition  of  a  rent,  seems  to  be  somewhat  doubtful.    It  is 
said,  that  where  the  law  particularizes  the  persons,  the  agree- 
ment of  parties  prevents  the  construction  of  law,  and,  if  the 
reservation  is  special,  and  to  improper  persons,  the  law  follows 
the  words.   But  yet,  a  rent  reserved  to  the  lessor  and  his  assigns 
will  terminate  with  his  death.     So  if  the  lessor,  being  owner 
of  the  inheritance,  reserves  the  rent  to  himself  and  his  execu- 
tors; or  if,  having  himself  only  a  leasehold,  he  reserves  the  rent 
to  his  heirs;  in  either  case,  the  rent  will  cease  at  his  death; 
because  the  representatives  to  whom  it  is  limited,  having  no 
reveTsion^  cannot  take  the  rent  incident  thereto,  and  the  other 
class,  to  whom  it  is  not  limited,  cannot  take  it,  for  the  want  of 
such  limitation.  *  But  if,  upon  a  lease  made  by  the  owner  in  fee, 
the  rent  is  reserved  to  himself,  his  executors,  admim'strators  and 
assigns,  yearly,  during  the  term;  inasmuch  as  the  latter  clause 
indicates  a  clear  intent  that  the  rent  should  not  cease  with  his 
death,  it  will   pass  with  the  reversion  to  his  heirs,  or  to  a 
devisee.^ 

^  16.  Where  the  owner  of  a  freehold  estate,  as  for  instance  a 

tenant  pour  autre  vie,  to  him  and  his  heirs,  assigns  his  whole 

estate,  leaving  no  reversion  in  himself,  and  reserves  a  rent  to 

himself,  his  executors,  administrators  and  assigns,  which  the 

lessee  covenants  to  pay  accordingly;  the  rent,  upon  the  lessor's 

death,  will  pass  to  his  personal  representatives,  notwithstanding 

a  provision  that,  on  non-payment,  he  and  his  heirs  might  re-enter; 

for  the  heirs  would  be  mere  trustees  for  the  executor.^ 

^  Go.  Lit.  47  a.  wHl  hardly  be  held  for  law  at  this  day  ") ; 

'  Jaqnes  v,  Gould,  4  Gush.  884.  1  Ventr.  161;  Sacheverell  v.  Froggatt,  2 

*  Cother  V.  Essex,  Hard  96;  Go.  Lit.  SauD.  867,  and  notes. 

47  a,  and  notes  8,  9 ;  Wooton  v,  Edwin,  *  Jenison  v.  Lexington.  1  P.  Wms. 566. 

12  Bep.  86  (marginal  note:  **  This  case 
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^  17.  If  a  tenant  for  life  and  the  reversioner  join  in  a  lease, 
reserving  rent  generally,  it  will  go  to  the  former  during  his  life, 
and  then  to  the  latter.^ 

^  18.  Where  a  tenant  for  life,  with  subsequent  limitations, 
leases,  under  a  power  to  lease^  reserving  rent  to  those  in  rever- 
sion or  remainder,  it  has  been  doubted  what  disposition  the  law 
would  make  of  the  rent  after  his  death;  because  the  lessee  comes 
in  under  the  original  conveyance  creating  the  power,  and  there- 
fore a  reservation  of  the  rent  to  the  heir  of  tenant  for  life,  or 
the  reversioner,  or  remainder-man,  they  not  being  the  personal 
representatives  of  the  tenant,  would  be  void.  But  it  has  since 
been  settled  that  such  reservation  is  good,  and  that  a  remain- 
der-man,  being  a  privy  in  estate,  may  distrain  for  the  rent  In 
such  case,  the  most  clear  and  sure  way  is  to  reserve  the  rent 
yearly  during  the  term,  and  leave  the  law  to  make  the  distribu- 
tion, without  an  express  reservation  to  any  person.' 

§  19.  With  regard  to  the  persons  to  whom  rent  may  be 
reserved,  substantially  the  same  remark  may  be  made  that  was 
made  with  reference  to  the  property  out  of  which  rent  may 
issue.  A  reservation  to  other  persons  than  those  above  desig- 
nated, though  invalid  as  technically  a  rent,  may  be  good  as  a 
contract.  Thus,  if  the  lessee  covenant  to  pay  the  debts  of  the 
lessor,  as  rent,  he  becomes  liable  as  a  trustee,  but  no  distress 
lies  against  him.^ 

§  20.  From  what  has  been  said,  it  appears  that  rent  is  incident 
to  the  reversion.  Hence,  by  a  general  grant  of  the  latter,  the 
former  will  also  pass;  though  not  the  converse.  The  rent  may 
be  separated  from  the  reversion,  but  there  must  be  a  clear  inten- 
tion, or  a  necessary  implication  to  that  effect,  in  which  case  a 
subsequent  grant  of  the  reversion  does  not  pass  the  rent.  By  a 
grant  of  the  reversion,  either  absolute  or  conditional,  the  grantee 
becomes  entitled  to  rents  which  fall  due  subsequently,  and  may 
maintain  an  action  therefor  (unless  paid,  before  notice  of  the 
sale,  to  the  vendor),  in  virtue  of  the  assignee's  privity  of  estate 

'  Go.  Lit.  214  a.  n  4.    See  Look  v.  De  Burgh,  6  Eng.  L. 

*  Ghudleigh's  case,  1  Rep.  189  a;.Har-    &  Eq.  66. 
court  V.  Pole,  1  And.  278:  2  Saun.  869,        *  Ege  v.  Ege,  6  Watts,  184. 
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\rith  the  tenant.  The  assignor  cannot  maintain  such  action* 
Otherwise,  with  rents  already  due;  and,  although  these  be 
expressly  assigned,  the  grantee  cannot  sue  for  them  in  his  own 
name.  An  assignee  of  the  reveraiou  will  be  entitled  to  the 
whole  ]*ettt  of  the  current  quarter,  notwithstanding  a  parol  agree^ 
meut  for  apportionment.     (See  antCj  ch.  14,  sec.  47.)(a) 

§21.  Kent  in  arrear  (as  has  been  stated,  sec.  38,)  is  a  chose  in 
action,  not  by  law  assignable,  and  upon  which  an  assignee  can- 
not sue  in  his  own  name.  In  Delaware,  a  statute  provides  that 
such  rent  shall  not  be  assignable  with  the  reversion.^ 

§  22.  With  regard  to  tlie  time  when  rents  are  payable,  it  is  said, 
if  there  is  no  express  stipulation,  they  are  payable  at  the  end  of 
a  year.(6)    But  usage  will  control  this  presumption,  and  rendet 

'  Dela.  St.  1829,  370;  Demarest  v.  Willard,  8  Cow.  206. 

(g)  It  18  held  that  rent  may  be  assigned  entitled  to  rent  from  the  .d^y  of  aala. 

without  the  reversion,  and  apportioned  Stayton  v.  Morris,  4  Barring.  224. 
oD  different   parts  of  the  estate    and        Where  land  thus  sold  is  in  possessiom 

tmong  different  parties,  each  of  whom,  of  a  tenant,  the  purchaser  has  a  remedy  • 

if  the  tenant  attorn,  may  sue  in  his  own  by  distress   or  attachment   to  recover 

Dsme.     Ryerson    v.    Qnackenbiish.    2  rent  against  a  person  occupying  by  actual 

Ihtch.  236.  demise;  and  he  may  recover  fsom  any 

A.  and  B,  his  wife,  lease  land  iointly  occupant  a  reasonable  compensation  in 

owned  by  them,  reserving  rent.    A  dies,  the  action  for  use  and  occupation.    lb. 

haring  devised  the  revtrtion  to.  B.     B  Suchpui-chaser  isnot  liable  foragrouiul- 

marries  C  and  dies,  and  then  C  dies,  rent  accruing  between  the  time  of  sale 

The  heirs  of  C  shall  not  have  the  rents  and  the  time  of  taking  the  deed.  Thomas 

sccniing  after  his  death,  npon  the  ground  v.  Gonnell,  5  Barr,  18.        ' 
of  their  being  separated  by  the  devise        Where  a  lessor  assigns  all  his  real  es*- 

from  the  reversion,  and  therefore  vesting  tate  in  trust  for  the  payment  of  his  debts, 

ahsolately  in  C.    Sampson  e.  Grimes,  7  the  trustee  is  the  proper  person  to  bring 

Blackf.  176.    See  Peck  v.  Northrop,  17  an  action  for  rent  accruing  subsequent  to 

Conn.  217;  Burden  v.  Thayer,  8  Met.  the  assignment.    Ryerss  v.  Farwell,  9 

76;  Condit  v.  Neighbor,  1  Green,  83;  Barb.  615. 

Miller  e.  Stagner,  8  B.  Monr.  68;  Flinn        Where  a  surety  of  a  lessee,  by  a  sepa- 

V.  Calow,  1  Man.  k.  G.  589;  Childers  e.  rate  covenant,  guarantees  the  payment 

Smith,  10  B.  Mon  285;    Gibbons  v.  Dil-  of  the  rent  and  the  performance  of  the 

Imf^am,  5  Eng.  9;  Beach  v.  Barons,  18  covenants  of  the  lease,  such  separate 

Barb.  805.  covenant  passes  to  the  grantee  of  the 

Where  the  owner  of  lands  leased  them  reversion,  and  enables  him  to  maintain 

for  years,  and  gave  the  lessee  the  right  an  action  against  the  surety  in  his  own 

to  make  certain  improvements,  upon  ob-  name  for  a  breach  of  his  covenant.  Allen 

tainiog  anthority  from  the  legislature  v.  Culver,  8  Denio,  284;  Peck  «.  North- 

or  dty  council,  and  also  reserved  a  right  rop,  17  Conn.  217. 
of  entry  and  distress,  and  afterwards  sold        (6)  More  especially  In  case  of  a  lease 

bis  reversion,  and  the  purchaser  recov-  for  one  year,    Menough,  5  Watts  &  S. 

erpd  the  premuies  for  non-payment  of  482.    Lease  for  three  years,  *' at  the  rent 

rent;  held,  the  right  to  enter  and  make  of  $800  yearly,"  which  was  to  be  paid 

and  hold  the  imnrovements  passed  to  semi-annually     Held,  an  annual  rent, 

the   parchaser.    City  of  Baltimore   e.  and  that  the  sum  of  $400,  paid  after  six 

White,  2  Gill,  444.  months,  must  be  considered  as  a  portion 

A  purchaser  of  land  at  sheriffs  sale  is 
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them  payable  semi-annually  or  quarterly.  lu  the  city  of  New 
York  renta  are  mode  payable  quai-terly.  And  tliia  legal  impli- 
cation win  be  controlled  by  any  express  agreement.  If  the 
rent  is  made  payable  annually  during  the  term,  tbe  first  payment 
to  begin  two  years  after,  tbe  latter  clause  shall  prevail.' 

^  23.  If  rent  is  reserved  to  be  paid  at  two  certain  periods,  an 
equal  portion  of  tbe  whole  shall  be  paid  at  each.' 

\  34.  If  rent  is  made  payable  at  two  certain  times,  or  within 
thirteen  weeks  thereafter,  the  tatter  clause  is  for  tbe  benefit  of 
the  tenant,  and  the  rent  is  not  due  till  tbe  end  of  the  thirteen 
weeks.  Hence,  if  tbe  lessor  were  a  tenant  for  life  and  die 
before  this  time,  bis  executors  cannot  sue  for  the  rent.  But  if 
it  were  merely  provided  that,  unless  the  rent  wei'e  pajd  witbin 
thirteen  weeks  from  the  time  fixed,  the  lessor  might  re-enter; 
this  would  be  only  a  dispensation  of  tbe  entry,  aud  the  rent 
would  bo  due  at  the  appointed  day.  And  the  extcusion  of  time 
above  mentioned  is  granted,  only  during  tbe  continuance  of  the 
•  contract,  and  for  tbe  instalments  of  rent  prior  to  the  last.  The 
last  instalment  is  payable  on  the  day  specified,  upon  which  the 
lease  itself  terminates.^ 

'  Cole  c.  Surf,  L«t.  8S4|  Shuny  <r.  from  former  roceipta,  see  Pftttenon  e. 

Brown,  8  BuUlr.  820|  8  Kent,  S74;  3  . 0'Htra,  3  Smith,  58. 

Criiise.  194.'   See  Hupkinii  v.  Uelmore,  *  Clun'a  esse,  10  Rep.  127;  QIotot  n. 

6  Ad,  b  Ell    463;  Allen  v.  Culrer.  3  Arclier.  4  Leon.  247;  Bsrwick  k.  Foster, 

Deaio,  284;  Boyd  n.  HcConibs,  4  Barr.  Cro.  Jsc.  283,  SIO;  Biggin  v.  Bridge,  S 

146;  Ridgley  v.  Stittwell,   27  MU.  126.  Leon.  211;  Uorrise.  Kiffln,  S  Keb.  684. 

Aslo  tbe  presumption  of  paymenlsrlaiDg  *  2  Rolle'l  Abr.  450. 

of  iDch  annaal  rent.    Irving  «.  Thomas,  laDdlord,  on  account  of  rent,  generally. 

6  Slicpl,  41B.  will,  in  Ibe  absence  of  any  direction  or 

Upon  a  lease  for  six  months,  the  teen)  agreement,   ba   applied   by  taw  on   the 

beginning  (m  Tuegday,  and  the  rent  pay-  rent  due  at  the  time,  and  not  on  the  rent 

able  weekly  in   advance,  the  loaiee  has  Ihfn  accruing.     Hunter  v.  Oaterhoudl. 

the  whole  of  Tuesday  to  malte  payment.  11  Barb.  33. 

Sherlock  V   Tliayer,  4  Hich.  356.  Where,  as  between  leaaor  and  lessee. 

Where  a  lesne  conlaina  a  stipulation  the   right  exial«d   to  quarry  and   take 

for  a  rent  in  kind,  without  speciflcsiiun  away  granite  stone,  and  a  payment  was 

of  the  day  >it  payment,  it  1b  payable  at  made,  under  an  RgreeOient  that  the  same 

the  expiration  of  the  year;  and  an  as-  should  be   applied  to  the  qaarry  rents 

signnicnt  of  the  rent  by  an  ordar  on  the  thereafter  to  become  due,  and  the  lessor 

tenant,  accepted  by  him,  will  iiot  pass  retained  the  money;  Vie\A.  he  c<>nl<]  not 

the  right  lo  the  rent  as  against  the  pur-  set  up,  in  oppoalllon  to  the  application 

chaser  from  the  shcrilT'a  vendee  of  the  of  such  payment  of  rent,  another  claim 

landlurd'aestate.  under  a  judgment  prior  as  Tur   rubble  atone,  though   connected 

10  the  lease.     Bo}d  v.  KcCombs.  4Barr,  with  the  quarry,  due  fV<im  (he  lensee  in 

14R.  him.    Giles  v.  Comntock,  4  Couist-  2TI>i 

Psymenla   made   by  a  tenant  to   bis  Emery  e.  Owing:>,  0  Gill,  101. 
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§  25.  It  has  been  stated  that  a  rent,  before  it  is  due,  is  inci- 
dent  to  the  rev&'sion^  and,  therefore,  real  -estate.  But  after  it  is 
due,  it  is  personal  estate.  In  the  former  case,  as  has  been  seen, 
it  passes  to  a  grantee  of  the  reversion.  So,  upon  the  death  of 
the  landlord,  it  goes  to  his  heir.  But  in  the  latter  case,  it  does 
not  thus  pass;  and,  upon  the  landlord's  death,  goes  to  his  exe- 
cutor or  administrator.  It  seems,  at  common  law,  neither  the 
heir  nor  executor  of  a  lessor  could  recover  rent  ^ter  his  death, 
which  was  due  in  his  lifetime;  but  statute  32,  Henry  8,  ch.  37 
(3  Buff.  St.  297),  provided  otherwi8e.(a) 

§  26.  Kent  is  said  to  pass  pinma  facie  to  the  heir,  unless  t]ie 

(a)  Rent  falling  due  after  the  lessor's  his  estate  hais  been  declared  insolyent. 

death  has  been  called  a  chattel  real.  Bullock  v.  Sneed,  18  S.&  M.  298. 

Greenr.  Massie,  18  Illin.  868.    In  Penn-  Where  an  administrator  leases  lands 

sjlvania,  a  tenant  may  bequeath,  as  per-  of  the  deceased,  the  tenant  cannot  resist 

soDslty,  any  rent   or  other    periodical  payment  of  the  rent  on  the  ground  that 

payment  which  is  due.    Park  &  J.  467.  the  premises  were  sold  to  pay  a  debt  of 

In  New  York,  a  purchaser  of  the  land  the  intestate,  if  the  tenant  occupied  the 

csDDOt  claim  rent  for  a  year  prior  to  the  premises  until  the  end  of  the  term.  Life 

parehase;  but  only  from  the  next  pre-  v.  Secrest,  1  Smith,  819. 

ceding  quarter-day ;  unless  it  be  other-  Where  a  testator  left  his  estate  to 

wise  agreed.  Ruckman  v.  Astor,  8  Edw.  remain  undivided  until  the  death  of  his 

S73.    It  has  been  held  in  Maine,  that  all  wife,  and  the  income,  in  the  meantime, 

the  rents  and  income  of  au  estate,  which  to  be  divided  between  her  and  her  son 

have  accumulated,  and  not  so  discon-  and  daugliter.  equally,  and  at  her  death 

Dected  as  to  become  personal  property,  the  estate  to  be  divided  between'the  son 

pass  by  a  conveyance  of  the  land.   Wins-  and  daughter ;  held,  before  the  death  of 

low  V.  Rand,  29  Maine.  862.  the  widow,  the  daughter's  husband  could 

Where,  by  a  lease  in  perpetuity,  the  not  distrain  for  rent  due  the  estate;  and 

lessee  covenanted  to  pay  all  taxes  that  that  the  executor  only  could  do  so.  Beid 

might  be  thereafter  assessed  upon  the  v.  Stoney,  1  Strobh.  182. 

premises,  or  upon  the  lessor,  his  heirs,  A  devisee  of  one  who  has  granted  land 

&c.,  by  any  act  of  the  legislature.,  for  in  fee.  subject  to  rent,  cannot  maintain 

sod  m  respect  of  the  said  premises,  or  ejectment  for  rent  in  arrear,  which  be- 

aoy  part  thereof;  held,  the  tenant  was  came  payable  in  the  lifetime  of  the  tcs- 

not  liable,  under  this  covenant,  to  pay  tator,  but  only  for  such  as  has  accrued 

to  the  landlord  the  amount  of  a  tax  on  since  the  will  took  efifect  in  his  favor; 

f&e  rrnis  reserved  in  the  lease,  which  the  and,  if  he  bring  ejectment,  under  the 

latter  bad  been  compelled  to  pay  under  statute,  in  New  York,  for  rent  which 

an  act  passed  May  18,  1846,  entitled  became  due  since  his  title  as  devisee  ac- 

''An  act  to  eqnalixe  taxation;"  such  tax  crued,  he  must  show  that  there  was  no 

being  a  tax  <m  rents  issuing  out  of  the  sufficient  distress  to  pay  such  rent  at  the 

granted  premises,  properly  declared  by  time  of  bringing  the  action.    It  will  not 

tbe  act  to  be  for  the  purpose  of  taxation  be  sufficient  to  show  that  the  property 

uf  personal-  estate.     Van  Rensselaer  v.  on  the  premises  was  inadequate  to  pay 

DeonisoD,  8  Barb.  28.  that  rent,  together  with  other  rent  in  ar- 

Ad  administrator  cannot,  by  a  bill  in  rear,  which  accrued  during  the  testator's 

equity,  procure  a  sum  due  for  rent  of  lifetime.    Van  Rensselaer  v.  Hayes,  6 

land  of  the  intestate,  accruing,  after  his  Denio,  477. 

«leath,  from  a  creditor,  to  be  set  off  If  the  lessor  leave  more  heirs  than 

against  a  judgiuent  obtained  by  such  one,  the  rent  is  apportioned  among  them, 

en;ditur  against  himself  as  administrator;  and  the  tenant  is  bound  to  pay  each  his 

for  tbe  administrator  has  nothing  to  do  share.    Crosby  v.  Loop,  18  Illin.  626; 

with  the  realty  of  his  intestate,  unless  Cole  v»  Patterson,  25  Wend.  456. 


SS4  AMEIUCAN   UW   OF   HEAL  PBOPEMT. 

lessor  bad  a  mere  chattel  interest.  Heuce,  if  the  executor  cMms 
it,  he  is  bound  to  prove  hia  title.'{a) 

ij  27.  Kent,  in  general,  is  not  due  till  the  last  minute  of  the 
natural  day  on  which  it  is  made  payable.  Therefore,  if  the  lessor 
die  duriug  that  day,  the  rent  passes  to  bis  heir.  This  rule  ap- 
plies, however,  only  to  leases  by  owners  iu  fee,  or  under  a 
power.  Where  a  lease  is  made  by  a  mere  tenant  for  life,  if  ho 
die  at  any  time  during  the  day  when  the  rent  is  payable,  it 
passes  to  his  executors.  Though,  for  the  benefit  of  the  lessee, 
he  has  till  the  lost  instant  of  the  day  to  pay  the  rent,  yet,  it  is 
said,  as  soon  as  that  day  begins,  he  is  at  bis  peril  to  take  eare 
that  it  be  paid.  And  more  especially  does  the  principle  apply, 
where  the  tenant  for  life  dies  after  sunset  of  that  day^  because 
he  is  bound  then  tu  pay,  uuder  penalty  of  forfeiting  his  lease 
after  demand.^(i) 

^  28.  In  case  of  a  lease  by  tenant  for  life  under  a  power,  it 
has  even  been  held,  that,  where  the  t«naut  had  received  the  rent 
before  sunset  on  the  day  when  it  was  payable,  his  executors 
should  pay  it  over  to  the  remainder-man.  This  decision,  how- 
ever, has  been  doubted.^ 

fj  29.  At  common  law,  there  could  be  no  apportioumeot  of 
lents  as  to  time,  either  in  law  or  equity.  Hence,  when  a  lessor, 
tenant  for  life,  died  before  rent  day,  the  I'ent  was  lost.  But  the 
Statute  11  Geo.  i,  ch.  19,  provides  otherwise.  (See  ch.  17,  s. 
28,  supra,  a.  14.)(c) 

■  1  Cruise,  195-7;  2Kf.KeT.L.  1349;  StraBbrd  v.  Wsntworth.  1  P.Wmi.lM; 

WiUi&maun  v.  BichardwD,  6  Mod.  695;  Preu.  in  Cb>n.  665;  Dudd  v.  Dt  Nuovo, 

Burden  v,  Thayer,  S  Met.  76.  8  Mann,  b  Q.  10&. 

*  Duppa  «.  Mayo,  1  Sana.  287,  n.  IT;  "  BockLQsUam  v.  Peurice,  1  P.  Wil- 

Southam  c.  Bellatis,   I  P.  Wias.   179;  Hams,  178. 

(a)  In  New  York,  one  heir  can  iue  (e)  In  New  York,  New  lenej,  H[chi- 

alona  Tor  his  part  of  Ibe  reut.    Jones  e.  gau,   Hisaouri   and    Delaware,   ataCatoa 

Fckli,  8  BuBW.  68.  provide,  that  ir  a  l«naDt  Tor  life,  leasor, 

(i)  If  a  lease  fur  years,  which  tenni-  die  on  tbe  rent  day,  his  eiecuton  inajr 


s  by  the  death  of  the  lessor,  contains  recover  Che  whole  rent;  If  before,  a  pro- 
■i  wivenant  on  the  pari  of  the  lessee,  to  portionai  part  of  It.  In  Delawaro,  ten- 
pay  tlie  rent  reserved,  and  fur  such  fur-  ant  for  life,  or  upon  any  eantiagtaej/.  la 
ther  time  as  lie  may  bold  the  prciaiseg,  this  State,  if  rent  have  been  paid  in  ad- 
•nd  be  holds  oi-er  after  tb«  death  of  the  vance,  so  much  as  applied  to  that  part 
lessor;  he  will  be  liable  to  pay  the  rent  of  the  torm  which  <s  destroyeU  by  the 
subsequently  accruing.  Jaques  r.  Gould,  lexsor's  death  shall  be  refiinded.  Iu  Hia- 
4  Gush   88i.  aouri,   Keutucky,    Delaware    and    New 
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^30.  Bent,  before  the  appointed  day  of  payment,  is  not 
debitum  in  jnrBsenti,  solvendum  in  fiUuro,  but  is  a  coniingefnt 
claim,  liable  to  be  wholly  defeated  by  many  intervening  acts  or 
events.^ 

§31.  For  the  recovery  of  rents,  the  law  has  provided  several 
remedies. 

§32.  The  first  is  a  distress.  At  common  law,  this  was  appli* 
cable  only  to  a  rent'Service;  but  it  has  been  extended  by  statutes 
to  the  other  kinds  of  rents;  and  also  to  the  executors  or 
administrators  of  the  proprietors  after  the  determination  of 
their  leases.^ 

§33.  Distress  is  the  seizure  of  a  tenant's  cattle  or  other  per- 
sonal property  upon  the  land,  for  non-payment  of  rent,  for  the 
purpose  and  with  the  right  of  selling  them  to  obtain  payment. 

§  34.  It  is  said  there  never  has  been  a  process  of  distress  for 
rent  in  Massachusetts,  and  probably  the  right  does  not  exist. 
The  latter  remark  is  true  of  the  other  New  England  States,  and 
the  States  of  Alabama,  Mississippi,  North  Carolina  and  Ohio.'(a) 

'  Wood  V.  Partridge,  11  Mass.  498;  Owen  v.  Boyle,  9  Shepl.  47;  Mayor,  &c. 

BiDk,  &c.  9.  Wise,  8  Watts,  402.  v.  Pearl,  11  Hnmph.  249;  Howard  v. 

*  8  Cniise,  197.  Dill,  7  Geo.  62.    See  Mitchell  v.  Coates, 

*  4  Dane,  126;  Wait,  &c.  7  Pick,  105;  47  Peon.  202;  Ingram  v.  Hartz,  4S  lb. 
Aik.  Dig.  857;  4  Griff.   1143;  8,  401;  880. 

York,  where  one  is  entitled  to  rents  de-  lease  determines  on  the  death  of  the 

pending  on  the  life  of  another,  he  may  lessor,  though  not  strictly  a  tenant  for 

recover  them,  notwithstanding  ihe  death  life,  or  on  expiration  of  the  life  or  H^es 

of  the   latter.    In    Kentucky,  another  fur  which  he  was  entitled,  a  proportion 

itetDte  provides,  that  where  a  lessor,  ha?-  of  the  rent  shall  be  recoverable  by  him 

iog  a  life  estate  or  other  uncertain  interest  or  his  representatives.    I  Steph.  Comm. 

din  before  the  rent  is  due,  it  shall  be  244.    The  provision  as  to  apportionment 

divided  between  his  executor  or  adminis-  does  not  apply  where  the  death  of  a 

trator  and  the  heir,  devisee,  reversioner  party  does  not  end  his  estate;  or  as  be- 

or  remainder-man.    A  similar  provision  tween  bis  heir  and  executor.    Browne  v. 

in  Virginia.    1  Ky.Rev.  L.  668;  1  Yirg.  Amyot,  8  Hare,  178. 
Bev.  0.  166.    lu  North  Carolina,  the        (a)  In  New  York  it  has  been  expressly 

common  law  rule  is  recognized.    Gee  v.  abolished.     Sts.   1846,  869.      This  tet 

Gee,  2  Dev.  &  B.  118.     In  Delaware,  does   nothing   more    than    change    the 

Virginia,  Missouri  and  Kentucky,  it  is  r»n6<fy,  leaving  the  obligation  of  the  con- 

spedally  provided  that  a  husband,  after  tract    unimpaired,    and    a    substantial 

the  death  of  his  wife,  may  recover  the  remedy  etill  existing;  and  is  not  liable 

rents  of  her  lands.    8  Kent,  876;  Misso.  to  any  constitutional  objection.    Guild 

St.  876;  1  N.  J.  Rev.  St.  186-7;  IN.  «.  Rogers,  8  Barb.  502.    See  Williams 

Y.  Rev.  SUt.  747;  1  Yir.  Rev.  C.  156;  v.  Potter,  2  Barb.  816. 
2Ky.  i;ev.  L.  1851;  Dela.  St.  1829,865.        In  Kentucky  a  distress  lies  only  for 

See  infraf  c.  17.  pecuniary  rmt,  which  is  actually  due. 

A  similar  stfitute  to  those  above  men-  Under  the  Kentucky   statute  of  1748, 

tioned  exists  in  Arkansas.    Rev.  St.  519.  giving  damages  in  double  the  amount  of 

By  St.  4  8t  5  Wm.  4,  ch.  22,  where  any  the  goods  distrained,  where  a  distress 
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^  35.  A  lease,  or  grant  of  a  rent-cbsrge,  or  conveyance  in  fee, 

U  mtde  berore  ths  rent  <^11r  dnP;  to  en-  braiiM  or   lien   Into  the   handi  or   the 

title  tba  'pt.ttf  to  rccorxr  Buch  dani«ge>,  trustee.     lb. 

there  mast  have  been  &  sale  nnder  tbe  A  dlitreii  Tor  rent  dnei  not  lie,  where 

dlitresi   before  the  rent  becomei  due,  tlie  tentat's  contr&ct  it  to  deliver  K  cer- 

Fry  V.  Breckinridge,  7  B.  Moo.  81.  t»in  number  of  bushels  or  whest,  corn, 

A  rerersiun  ia  necessarf  to  the  remedy  oats,  Ice.,  fur  each  acre  of  ground  colli' 

of  diatreaa.     Hence,  If  a  leasee   assign,  vated  in  thuso  kinds  of  grain;  Dor  can 

reserving  rent,  be  cannot  diatraln.  unless  the  landlord  In  anch  cage  claim  rent  out 

It  Is  so  agreed.     Othervise.  where   he  of  tbe  proceeds  of  a  aile  on  another  per- 

nnderleta.     Ego  f,  Ege.  5  VTatti,  184.  aun's  execution   nf  the  tenant's  goixla. 

Numerous  cases  are  found  In  the  books  Bonser  e.  Scott.  8  Blachf  86. 

relating  to  tbe  remedy  of  diifroi;  but,  An  extculion  Ivvy  and  sale  upon  the 

U  It  is  in  the  United  States  to  a  great  land  cooalitutes   a  Ttmoval  wItbiD   the 

extent  superseded  by  other  forms  of  sc-  Mew  Jemey  statute  (Mi.  Dig.  41S,  i  4), 

tion,  only  a  few  of  the  later  decisions  as  removing  the  goods  beyond  the  reach 

need  be  cited.  of  a  distress,  whether  taken  awayorobt. 

The  right  of  distress  is  not  so  in-  Hyerson  v.  Qttacttenbush,  2  Outcb.  288. 
separable  an  incident  to  a  rent-service  A  tenant  contracted  to  pay  aiinaally, 
that  it  cannot  be  postponed.  Therefore,  for  the  rent  of  certain  real  estate,  $96, 
where  A,  a  mesne  landlord,  let  premises  in  Indiana  scrip.  Held,  the  remedy  by 
to  an  under-tenant  by  a  written  agree-  distress  did  not  lie  on  such  contract, 
uent,  which  provided,  among  other  Purcell  v.  Thomas,  T  Blackf.  SOe. 
things,  tfaat  no  distress  should  be  made  Under  tbe  statutes  of  Hisaiiaippi,  an 
till  i3lcr  A  had  produced  the  receipt  of  equity  of  redemption,  and  any  limittMl 
the  superior  landlord,  and  A  afterwards  interest  of  tbe  tenant,  is  liable  to  be 
distrained  for  his  rent  without  producing  distrained,  and  to  be  sold  in  satisfaction 
such  receipt;  held,  In  an  action  by  the  of  the  rent  due  from  him.  Pr«wctt  e. 
under-tenant  against  the  broker  who  Dobbs,  18  8.  He  H.  431 
executed  the  distress,  that  A's  right  was  The  goods  of  a  stranger  found  on  de- 
postponed,  and  the  defendant  was  a  misedpremiseaareliablet-jbediatriilned, 
tmspasser.  Giles  v  Spencer,  40  Eng.  L.  unless  specially  exempted  by  the  com- 
Eq.  8SS.  nion    law    or  by   statute.      Stevens  v. 

Taking  security  fur  the  rent  does  not  Lodge,  7  Blackf.  594;  Giles  v.Ebsworlh, 

forfeit  the  remedy  by  distress;  and  taking  10  Hd.  3SS. 

tbe  tenant's  note  fur  the  rent,  without  an  Goods  were  mortgaged  by  a  tenant, 

agreement  that  It  should  operate  as  sat-  and  left  In  the  tenant's  possession.  ^-  an 

isfaction  therefor,  can  only  suspend  tbe  agreement  In  the  mortgage.    Held,  the 

remedy  by  distress  until  it  becomes  due,  facts  that  the  mortgage  was  recorded, 

after  which  the  landlord  may  distrain,  and  that  the  landlord  had  made  so  ob- 

even  thougfa  he  has  negotiated  the  nu(«,  Jection  to  the  goods  remaining  on  the 

provided    he  takes  it  up  st  maturity,  premises,  were  nu  evidence  that  tho  goods 

Giles  V  Ebsworth,  10  Md.  838  were  on  the  premises  with  the  landlord's 

Where  a  ptrty  applies  fur  the  beneflt  consent.     lb. 

of  the  Maryland  insolvent  laws,  his  pro-  It  seems  (hat,  before  the  statute  of 

petty  comes   nnder   the  cnatody  of  the  New  York  abolishing  distress  for  rent,  a 

law,  fur  the  bcneQt  of  his  creditors,  and  landlord   might   distrain   for  rent  afrer 

cannot  be  distrained  fur  rent  due  by  the  admlnlntralion  granted  on  thu  estate  uf 

applicant  at  the  time  of  his  application,  the  tenant,  although  lie  could  not  before, 

Backey  v.  SnouSer,  10  Md.  149.  and  afier  the  deatti  of  the  tenant.     Hu- 

Rent  is  not.  per  se.  a  lien  on  goods  vey  t.  Smith,  1  Barb.  872. 

found  on  ihe  pri-mises;  It  binds  as  a  lien  A  landlord,  by  accepting  adminislra- 

only  when  the  goods  are  seized  under  a  Hon  of  the  tenant's  estate,  waives  bis 

distress,     lb.  right  to  distrain.     lb. 

A  claim  for  rent  due  at  the  time  of  tho  A  distress  for  rent  can  be  made  only 

Insolvent's  application,  without  a  pre-  in  the  day  lime,  between  sunrise  and 

viouB  levy,  accompanied  by  a  Hobsequent  sunset,  that  the  tenant  may  have  oppor- 

dlstresl,  Is  not  a  lien  or  incumbrance  tunlly  to  tender  the  rent.    lb.     Fry  v. 

within  the  meaning  of  tbe  7th  section  of  Breckearldg«.  T  B.  Hon.  31. 

the  act  of  1B05.  ch.  110,  and  Ihereiure  A  landlord,  In  order  to  distrain,  may 

does  notfoUowtbe  property  aa  anlncum-  open  the  outer  door  in  the  ordinary  way. 
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Where,  therefore,  the  door  of  a  stable  restrict  a  tenant  who  has  been  distrained 

was  Icept  closed  by  a  padlock  attached  upon  to  his  remedy  against  the  landlord; 

to  a  movable  staple,  and  the  owner  and  and  he  may  sue  the  officer  who  served 

other  persons  usaally  opened  the  door  the  distress'  warrant    also.    Powell    v. 

by  polling  out  the  staple;  held,  a  distress  Triplett,  6  B.  M on.  420. 

upon  goods  in  the  stable  was  legal.  Ryan  A  power  of  attorney,  appointing  an 

V.  Shilcock,  8  £ng.  L.  &  £q.  5(^.  Quire,  agent  to  rent  out  a  house, ''  collect  and 

whether  a  distress  is  void  when  the  outer  receive  the  rents  therefor,'' and  to  use 

door  is  improperly  broken.    lb.  all  lawful  remedies,  actions,  distress  and 

A  landlord  has  no  authority  to  break  other  necessary  proceedings,  and  gene- 
open  forcibly  a  door  which  is  barred  or  rally  to  do,  for  and  in  the  name  of  the 
bolted,  for  the  purpose  of  levying  a  dis-  party  giving  the  power,  whatever  the 
tress,  though  the  property  be  fraudu-  agent  '*may  deem  necessary  and  proper 
lently  deposited  in  the  bouse  to  prevent  for  securing  and  recovering  the  same," 
s  distress.    Dent  r.  Hancock,  5  Gill,  120.  authorizes  the  agent  to  levy  a  distress 

Where  the  relation  of  landlord  and  for  rent  due  before  its  execution.    Giles 

tensnt  existed  to  the  end  of  the  year  v.  Ebs worth,  10  Md.  833. 

1818,  the  rent  was  in  arrear,  and  the  In  an  avowry  for  rent,  the  tenant  can- 

Itodlord.  in  1844,  had  rented  the  pre-  not  offer  in  evidence  a  deed  dated  prior 

mises  to  another  person,  but  the  first  to  the  lease, '*  for  the  purpose  of  show- 

teoant  bad  locked  up  a  quantity  of  to-  ing  that  at  the  time  of  making  the  dis- 

bseeo  in  a  barn  on  the  premises,  which  tress  the  avowant  had  not  the  legal  title 

the  landlord,  by  breaking  into  the  barn,  to  the  premises,  and  therefore  could  not 

had  taken  as  a  distress;  held,  the  fact,  distrain."    A  tenant  cannot  dispute  his 

that  the  first  tenant  was  not  in  possession  landlord's  title ,  though  he  may  show  that 

when  the  distress  was  levied,  would  not  it  has  expired.    lb. 

make  the  entry  for  the  purpose  of  a  dis-  The  proceedings  by  distress,  anthorized 

tress  lawful,    lb.  by  the  (Md.)  act  of  1884,  chap.  192, 

Although,  to  levy  a  distress,  a  land-  are  void,  unless  the  provisions  are  corn- 
lord,  for  the  purpose  of  making  it,  and  plied  with;  and  in  an  avowry  for  rent  the 
not  acting  in  conformiiy  to  the  statute,  warrant, to  distrain  and  the  proceedings 
18  not  authorized  to  break  open  and  enter  under  it  are  facts  to  be  found  by  the 
the  door  of  a  barn  which  is  barred  or  Jury,  and  they  must  appear  to  be  cor- 
bolted,  with  a  view  to  prevent  from  with-  rect.    lb. 

out  an  entry  thereat;  yet,  if  the  door  is  An  oflicer,  in  maiking  a  distress  for 

simply  shut  or  latched,  with  the  ordinary  rent  under  a  landlord's  warrant,  does  not 

means  of  raising  the  latch  left  on  the  act  in  his  official  capacity,  but  merely  as 

oatside.  an  entry  is  lawful ;  and,  if  a  door  the  bailiff  of  the  landlord,  and  the  land- 

10  bolted  or  barred   is  forcibly  broken  lord  is  in  effect  the  distrainer.    Moulton 

open  by  a  person  not  acting  under  the  v.  Norton,  5  Barb.  286. 

aathority  or  sanction,  or  at  the  instance,  A  sheriff,  therefore,  is  not  responsible 

of  the  landlord  or  his  bailifi',  the  person  for  the  acts  of  his  deputy.    lb. 

reqoired  to  make  such  distress  is  autho-  The  legislature  of  Mew  York,  in  mak- 

rised  to  enter  for  that  purpose  at  the  ing  it  necessary  to  employ  certain  officers 

door  thus  forcibly  broken  open.    lb.  to  serve  such  warrants,  did  not  make  the 

The  right  of  distraining  is  lost  by  a  service  of  them  an  official  act  of  such 

Borrender  of  the  term,  although  with  the  officers.    lb. 

sarrender  there,  is  a  stipulation  to  pay  To  justify  in  making  a  distress,  the 

rent.    The  Pennsylvania  statute  of  1886,  officer  serving  the  warrant  must  go  back 

Kcs.  88  and  84,  relating  to  executions,  of  it,  and  show  an  actual  demise  and 

does  not  protect  a  landlord  in  such  case,  rent  due.    lb. 

sod  a  surrender.  aAer  a  levy  of  an  exe-  A  warrant  of  distress  may  be  directed 
cation  against  the  tenant  on  his  property  to  a  sheriff,  and  he  may  execute  it  by 
foand  on  the  demised  premises,  destroys  one  of  his  sworn  deputies.  Since  the 
the  right  of  the  landlord  to  such  property  Maryland  act  of  1884.  ch.  192,  a  land- 
by  discress,  by  the  statute  or  otherwise,  lord  cannot  execute  his  own  distress. 
Greider's  Appeal,  6  Barr,  422*  Giles  v.  Ebsworth,  10  Md.  888. 

Bat  a  surreuder  of  the  premises  after  In  trespass  against  the  sheriff,  by  one 

distress  does  not  avoid  such   distress,  whose  goods  have  been  taken  on  a  dis* 

}iichols  r.   Duseubury,  2    Gumst.  288.  tress  warrant,  the  landlord  is  incompe- 

See  Webber  v.  Shearman,  2  Denio,  862.  tent  to  testify  on  behalf  of  the  defendant. 

The  Kentucky  statute  of  1842,  con-  ou  account  of  interest;  there  being  an 

eemiug  the  action  of  replevin,  does  not  implied  contract  on  the  part  of  the  land- 
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reserving  rent,  nsnally  contains  a  c<mdition^{d)  that,  if  the  rent 
shall  not  be  paid  when  due,  the  lessor  or  grantee  may  re-enter, 
and  either  determine  the  lease,  or  hold  till  he  shall  be  satisfied, 


lord,  to  indemnify  the  person  to  whom 
he  directs  his  warrant,  if  he  had  no 
authority  to  distrain.  Lord  v.  Brown,  6 
Dcnio.  845. 

In  trespass,  where  the  defendant  Jus- 
tifies under  a  distress  warrant,  for  rent 
in  arrear,  and  the  plaintiff  held  under  a 
lease,  such  lease  must  be  produced  by 
the  defendant;  and  it  will  not  be  suffi- 
cient for  him  to  show  that  the  plaintiff 
had  recognized  the  person  who  issued 
the  distress  warrant,  as  assignee  of  the 
lessor,  and  had  paid  him  rent  prior  to  the 
accruing  of  that  for  which  the  distress 
was  made.    lb. 

See  further  Ridgway  r.  Stafford,  4 
Eng.  Law  &  Equ.  4&3;  Brocklehurst 
V.  Lowe,  40  lb.  198;  Nichols  v.  Du- 
senbury,  2  Comst.  268;  Moulton  v. 
Norton,  5  Barb  286;  Stone  v.  Mat- 
thews, 7  Hill,  428;  Butts  v,  Edwards,  2 
Denio,  164;  Delaware  Rev.  Sts.  ch.  120 
(where  distress  lies  fur  any  rent  which 
may  be  reduced  to  a  certainty,  but  is 
limited  to  two  years) ;  New  Jersey,  Sts. 
1861,  847. 

(o)  The  right  of  re-entry  by  Tirtue  of 
such  condition  is  distinguished  from  any 
right  fbunded  upon  ditioyaliy,  or  dissei- 
sin at  common  law.  Faley  v.  Craig,  8 
Green,  191. 

In  Georgia,  a  statute  provides,  that, 
when  the  rent  becomes  due  and  is  un- 
paid, the  lessor  may  re-enter.  It  seems, 
no  condition  in  the  lease  is  necessary. 
Prince,  687.  The  same  rule  would  seem 
to  prevail  in  Louisiana  and  California. 
See  Van  Rensselaer  v.  Holbrook,  1  La. 
An.  180;  Kron  v.  Watson.  14  La.  An. 
482;  Treat  v.  Liddell,  10  Cat.  802.  But 
this  is  contrary  to  the  general  rule. 
Kenege  v.  Elliott,  9  Watts,  258.  In 
Vermont,  ejectment  lies  for  non-payment 
of  rent,  without  demand  or  re-entry 
But  the  suit  may  be  stopped  by  a  pay- 
ment into  court.  Verm.  Rev.  St.  216. 
In  Maine  it  is  held,  that,  in  a  suit  by  a 
lessee  upon  the  covenants  in  the  lease, 
the  defendant  cannot  set  up  as  a  defence 
a  process  of  forcible  entry  sued  out  by 
him,  upon  which  no  judgment  has  been 
rendered,  to  prove  an  entry  for  breach 
of  condition.  Wheeler,  v.  Hill,  4  Shepl. 
829.  In  New  York,  the  landlord  may 
re-enter  after  fifteen  days'  notice.  Sts. 
1^46,  869.  A  suit  lies  without  entry. 
Lawrence  v.  Williams,  1  Duer,  585. 


By  a  late  decision,  the  landlord's  right 
to  re-enter  is  not  complete,  without  de- 
mand of  the  precise  sum  due,  on  the 
premises,  on  the  day  the  rent  falls  due, 
at  a  convenient  time  before  sundown. 
Academy,  Sec.  r.  Uackett,  2  Hilt.  217. 
And  the  tenant  is  entitled  to  the  time 
until  midnight  to  pay  the  rent.    lb. 

In  Massachusetts,  it  is  held  that  the 
court  has  authority,  by  the  common  law. 
to  stay  proceedings  in  a  writ  of  entry 
brought  to  enforce  a  forfeiture,  designed 
to  secure  the  payment  of  rent,  and  in- 
curred, by  accident  or  mistake,  upon  the 
tenant^s  bringing  the  amount  of  the 
rent,  interest  and  costs  into  court.,  for 
the  demandant.  Atkins  v.  Chilson,  11 
Met.  112. 

A  lessee  incurred  the  forfeiture  of  his 
term,  by  tendering  a  quarter's  rent, 
through  mistake,  a  day  or  two  before  it 
was  due,  and  omitting  to  pay  it  on  the 
quarter  day.  The  lessor  had  refused  to 
receive  the  rent  for  several  previous 
quarters,  and  had  an  action  pending 
against  the  lessee,  to  reeovvr  the  de- 
mised premises,  on  the  ground  of  an- 
other alleged  cause  of  forfeiture.  After 
failing  in  that  action,  the  lessor  brought 
a  writ  of  entry  against  the  lessee  to 
recover  the  premiseSj^on  the  ground  of 
the  forfeiture  by  non-payment  of  the 
aforesaid  quarter's  rent.  Held,  the  pro- 
ceedings in  this  last  action  should  be 
stayed,  on  the  lessee's  paying  to  the 
lessor,  or  bringing  into  court  for  his 
acceptance,  the  full  amount  of  the  rent 
in  arrear.  with  interest  thereon  and 
costs.     lb. 

(As  to  an  injunction  in  equity,  see 
Duigan  v.  Uogan.  1  Bosw.  645.) 

In  the  same  State,  it  is  now  enacted 
(Sts.  1647,  440),  that,  after  fourteen 
days'  notice,  the  landlord  may  briug  a 
summary  process  tor  possession.  But 
payment,  or  tender,  before  judgment, 
prevents  a  forfeiture.     See  Gen.  Sts. 

In  Missouri,  if,  by  the  terms  of  a  lease, 
rent  is  to  be  paid  on  a  certain  day,  and, 
if  not  paid  within  ten  days  thereafter, 
the  lease  to  be  forfeited;  a  tender  be- 
fore the  day  the  rent  is  due  will  not  pre- 
vent a  forfeiture.  Illlngworth  v.  Milten- 
berger.  11  Mis.  80. 

In  South  Carolina,  a  court  of  magis- 
trates and  freeholders  has  jurisdiction  to 
determine   whether   the   forfeiture    has 
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or  receive  the  profits  in  8atisfactioii.(a)  In  the  first  case,  the 
entry  absolutely  defeats  and  determines  the  lessee's  estate;  in 
the  second,  the  lessor  is  entitled  to  the  profits  of  the  land  for 
Ilia  own  use,  until  the  rent  be  paid — the  object  of  such  provision 
being  merely  to  hasten  payment;  and  in  the  last,  the  profits 
shall  be  applied  in  payment  of  the  rent,  and  when  paid,  or  after 
tender  upon  the  land  of  what  remains  due,  tfie  lessee  shall  have 
the  land  restored  to  him.  A  court  of  equity,  however,  makes 
no  distinction  between  the  two  last  mentioned  cases,  but  com- 
pels the  lessor  to  account  for  the  surplus  received  from  the 
land,  alter  paying  the  rent  and  charges.  Where  the  lessor 
enters  to  take  the  profits,  he  acquires  no  freehold,  but  an  inte- 
rest in  nature  of  a  distress,  which  on  his  death  passes  to  the 
executor,  not  the  heir,  though  expressly  reserved  to  the  latter. 
And  a  proviso  for  such  entry  is  not  strictly  a  condition,  which, 
as  will  be  seen  hereafter,  must  determine  the  whole  estate;  but  a 
limitation  to  the  lessor  on  failure  of  payment,  and  upon  pay- 
ment back  again  to  the  lessee.^ 

^  86.  While,  for  the  purpose  of  distress,  no  previous  demand 
of  the  rent  is  necessary,  or,  if  expressly  required,  may  be  made 
after  the  day  when  the  rent  falls  due;(6)  an  entry  for  breach 

'  Lit.  327;  Go.  Lit.  208  a;  lb.  n.  2  &  Van  Rensselaer,  &c.  v,  Slingerland,  26 

8;  Jemmot  v.  Gooly,  1  Lev.  170;  T.  Ray.  N.  Y.  (12  Smith)  680;  Gould  v.  Bugbee, 

135.  158;  Wartenby  v.  Moran,  8  Call,  6  Gray.  871;  Brown  v.  Bragg,  22  Ind. 

424;  Farley  V.   Craig,  6  Halst.   270-1.  122;  Keteltas  v. Coleman, 2  E.D.Smith, 

See  WesterD,  8cc<.  v,  Kyle,  6  Gill,  848;  408. 

been  iocnrred,  and  awai*d  restitntion.  had  contracted  to  pay  rent  in  iron,  and 

Foliia  9.  Coogan,  12  Rich.  44.  were  to  famish  iron  drawn  according  t-o 

In  general,  there  will  be  no  forfeiture  order,  and  could  not  know  when,  nor 
witboot  demand  of  the  premises;  other-  how  much,  nor  what  size  of  iron  to  ten- 
wise,  where  repeated  demands  had  been  der.    Hesler  v.  Pott,  8  Barr,  179. 
made,  and  the  claim  was  not  disputed.        If  a  lease,  in  addition  to  the  reddtn-' 
lb.  dum  and  a  covenant  to  pay  rent,  provide, 

(a)WheTeit  is  provided,  first,  that,  in  that,  in  case  there  is  no  sufficient  dis- 
caie  of  the  non-payment  of  rent,  the  treqs,  or  any  covenant  is  broken,  the 
lease  shall  eea$eand  determine,  and  after •  lessor  may  re-enter;  he  cannot  thus  re- 
wards that  the  landlord  may  re-enter;  an  enter,  where  there  is  a  sufficient  distress, 
entry  is  necessary  to  restore  his  title.  Van  Rensselaer  v.  Jewett,  6  Denio,  121. 
Stnyvesantv.  Davis,  9  Paige,  427.  See  4  Dane,   127;   Farley  v.   Craig.  8 

There  must  be  an  entry  to  forfeit  the  Green,  191. 
estate.  Gamer  v.  Hannah.  6  Dner,  262.        By  a  perpetual  lease  in  fee,  executed 

(6)  Taking  a  distress  is  a  legal  demand  in  1794,  reserving  an  annnafr  rent,  the 

wlwre  the  rent  is  reserved  in  money,  and  lessee  covenanted  to  pay  the  rent  on  the 

ia  many  cases  where  it  is  payable  in  first  day  of  January  of  every  year,  and 

kind;  but  not  in  a  case  where  tenants  it  was  provided,  that,  if  such  rent  re- 
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of  condition,  if  made  before  such  demand,  is  tortious.  It  u 
said,  that  the  coiiditiou  is  in  derogation  of  tlie  grant;  and  that 
the  tenant  is  to  be  presumed  to  be  residing  on  the  premises  in 
order  to  pay  the  rent,  for  the  preservation  of  the  estate,  unless 
the  contrary  appears,  by  the  feoffor's  being  there  to  demand  it 
and  actually  making  a  demand,  and  by  the  tenant's  wilful  default.* 
But  if  the  lease  provides  that  the  lessor  may  enter  "  without 
further  notice  or  demand,"  when  the  rent  is  due,  no  demand  is 
uece83ary.*(o) 

§  37.  Upon  general  principles,  re-entry  for  breach  of  condition 
must  doubtless  be  peaceable?  And  where  a  statute  provided 
that  entry  must  be  made  peaceably,  and  a  lease  contained  the 
clause,  that  upon  breach  of  any  covenant  the  lessor  might  enter 
and  expel  the  lessee  by  force  if  necessary;  held,  a  legal  provi- 
sion, and  that  under  it  the  lessor  could  not  use  such  force  as 

>  Co,  Lit.  lU  a)  H'MDrpbj  v.  NIsot,  ■  Firtf .  tic.  v.  BowUnd,  6  Cuih.  21«t 

4  N.  H.  261-,  Gilb.  178.     See  4  Dane.  Joneov.  Pereira,  18  La.  Au.  102. 

127;  Denman  n.  Lopez.  12  La.  An.  823i  >  Com.  v.  Halejr,  4  Allco,  816. 
Cbapmaii  s.  Wright,  20  111.  120. 

mained  unpaid  for   twenty-eight  dajs,  ■  re-enlry.   wilbout    showing   preTiona 

the   le»ar   mlglit  prosecute  to   recover  demand  or  notice.    Alio,  ir  the  covenant 

the   same,  or  collect  it  by  distress  and  vas  to  pay  on  demand,  a  demand  on  tbe 

sale;  and,  if  no  aufflcient  distrega  could  premises  of  the  tenant's  son  was  sulfi- 

be  found,  or  if  cither  of  the  covenants  cleul,     Davis  v,  Burnet),  b  £ag.  Law  & 

should  not  be  performed,  then  it  should  Equ.  417. 

be  lawful  for  the  lessor  to  re-entiT.  kc.  Where,  in  &  lease  in  fee,  there  was  a 

Held,  the  leaso  did   not  make  distress  reservation  of  rent,  among  other  thingii, 

a   condition    precedent    to   re-entering,  of  one  da^ia  service  nilh  carriage  and 

nor   was   there   an   implied  or  express  horses,  payable  at  a  particular  day  JD 

agreement,  that  the   lessor   should  not  each  year;  held,  do  demand  of  perform- 

re-enter,  if  there  was  a  lufllcienc  distress  ance  was  necessary,  heforo  bringing  an 

upon  the  premises.     Van  Rensselaer  v.  action  for  a  default.     Vau  Rensselaer  «. 

Snyder,  9  Barb.  802,  Gallup,  13  Denio,  ibi. 

(u)  If  the   yearly  rent,  or   any  part  Lease,  condilioued,  that,  if  the   rent 

thereof,  sliould  remain   unpaid,  on  any  shall  he  in  arrear,  or  upim  the  lessee's 

day  of  payment,  for  fifteen  days,  of  if  failure  to  perform  and  obaerve  any  ciive- 

deiault  should  be  made  in  the  perform-  nant  in  llie  lease,  the  lessor  may  at  any 

ance  of  any  covenant,  the  lessor  might  time,  while  thedefaultcuntiDues.ro-ent^r 

re-enter  and  remove  all  persons.     Held,  and  re-possess  the  premises.     The  lease 

an  action  for  possession  could  l)e  main-  also  contained  a  covenant,  that  the  los- 

lainod,  without  giving  the  fifteen  days'  see  should  not  occupy  the  liulldings  or 

notice,  prescribed  by  statute  in  certain  suffer  them  to  be  occupied  for  dwellings 

cases,     Keeler  o.  Davis,  5  Dner  507.  or   any  unlawful   purpose.     Held,  such 

A  lease  contained  a  covenant,  In  the  covenant  ran  wllh  the  land,  and  bound 

usual  form,   by  the   lessee,   to   pay  all  the  estate  in  the  hands  of  sub-lenants, 

rates  or  ta^es.  and  a  proviso  for  re-entry  and   an  unlawful   use  by  them  worked 

upon  a  breach.     Held,  non-payment  in  a  rorfeilnre.     Wheeler  r.  Eaile,  5  Cuah. 

reasonable  time  of  a  poor  rate,  duly  as-  81. 
teued,  allowed  and  published,  Jusllflod 
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would  constitute  a  breach  of  the  peace,  but  only  what  would 
sustain  the  plea  of  molliter  mantM.^(a) 

\  38.  In  the  creation  of  rent  charges,  it  is  usual  to  reserve  a 
right  of  entry,  by  way  of  tise,  which,  as  incident  to  the  rent, 
becomes  executed  by  the  statute  of  uses  as  a  legal  estate.  Thus 
lands  are  conveyed  to  A,  to  the  use,  intent  and  purpose  that  B 
may  receive  out  of  them  a  certain  annual  sum  or  rent-charge; 
and  to  the  further  use,  &c.,  that,  if  the  rent  be  in  arrear  for  a 
certain  time,  B  or  his  assigns  may  enter  and  receive  the  profits 
till  satisfied.  When  the  rent  becomes  in  arreai*,  the  use  springs 
up  from  the  seizin  of  A,  and  ceases  with  the  payment.  If  the 
rentrcharge  is  assigned,  the  right  of  entry  passes  along  with  it 
Gib.  37. 

^9.  The  common  law  imjposes  very  strict  terms  upon  a  lessor 
in  regard  to  the  demanding*  of  rent,  requiring  that  it  be  done 
oipon  the  land,  at  the  most  public  and  notorious  place,  sucji  as 
the  front  door,  or,  if  there  is  no  house,  at  the  gate  of  the  land, 
and  before  sunset  of  the  day  when  the  rent  falls  due,  that  the 
money  may  be  counted.(d) 

'  Fifty,  &c.  r.  Howland,  6  Cush.  214. 

(a)  Seech.  19.  Although  a  tenancy  has  same '*  at  the  time  and  in  the  manner 
tenninated,  by  expiration  of  the  term  or  aforesaid."    There  was  also  a  proviso 
non-payment  of  rent,  or  there  has  been  that,  if  the  rent  remained  unpaid  for 
an  agreement  to  surrender,  the  landlord  twenty-eight  days,  the    grantor  might 
hai  DO  right  to  enter  by  force  and  put  prosecute  or  distrain  for  such  rent;  and 
out  the  family  and  goods  of  the  tenant,  a  further  proviso,  that,  if  no  suiBcient 
Flaherty  0.  Andrews,  2  Smith,  629.  distress  could  be  found,  or  if  either  of 
In  an  action  for  such  ejection.,  a  sur-  the  covenants  should    be   broken,  the 
render  must  be  set  up  in  the  answer.  lb.  grantor,  his  heirs,  &c..  might  re-enter. 
And  it  mast  be  an  actual  delivery  of  the  Held,  the  grantor  had  a  right  to  re-enter 
premises  to  the  landlord.  lb.   But  where  in  two  events:  1.  If  the  rent  remained 
alandlordhas  gained  peaceable  possession  unpaid  for  twenty -eight  days,  and  no 
in  part,  he  may  use  all  requisite  force  to  sufficient  distress  could  be  found ;  and  2. 
obtain  possession  of  the  residue.    Mug-  In  case  the  grantor  demanded  the  rent 
ford  V.  Richardson.  6  Allen,  76.  on  the  very  day  it  became  due.  at  a  con- 
And  Qpon  the  expiration  of  a  tenancy,  venient  time  before  sunset,  and  at  the 
the  landlord  may  take  possession  by  any  particular  place  where  it  was  made  pay- 
means  short  of  personal  violence.    Todd  able,  or,  if  no  place  was  specified  in  the 
V.  Jackson,  2  Dutch.  625.                          •  lease,  then  at  the  most  notorious  place 
{h)  In  Mew  York,  it  is  said  these  rules  on  the  premises  demised,  and  i^e  grantee 
ate  in  force  unless  dispensed  with  in  cer-  failed  to  pay  the  same.    Held,  also,  that 
tain  cases  hy  statute.  a  demand,  made  at  the  expiration  of 
(By  a  grant  made  in  1818.  a  yearly  rent  twenty -eight  days  from  the  day  the  rent 
of  wheat,  hens,  and  one  day's  service  became    due,    was    insufficient.      Van 
was  reserved  to  the  grantor,  payable  on  Rensselaer  v.  Jewett,  2  Comst.  141.) 
the  first  day  of  February  in  each  year;        So  in  Indiana    and    Ohio.    In    New 
&nd  the  grantee  covenanted  to  pay  the  Hampshire,    it    has    been    questioned 
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^39  a.  Kotwithstanding  re-entry,  an  action  still  liea  for  the  rent 
for  non-payment  of  whictuthe  entry  was  made.' 

§  39  b.  Acceptance  of  or  suing  or  diatrainiug  for  rent,  accrued 
after  knowledge  of  a  breach  of  condition,  is  a  waiver  of  the 
forfeiture.'  And  it  cannot  afterwards  be  revived.^  But  know- 
ledge must  be  clearly  proved;  and  upon  that  question  a  verdict 
in  favor  of  the  landlord,  unless  plainly  against  evidence,  is  cou- 
c\aa.ye.*(a) 

'  Hattice  V.  Lord,  30  Barb.  382.  S.  8T6i  Price  g.Wnrirood,  4  Hurl.  It  N. 

*  Gomber  v.  Hsckett,  6  Wii.  823;  13    &12. 
Gratt.  278;  Dendy  v.  NichoU,  4  C.  B.  N.       *  H'Kildoe  r.  DarracoU,  18  Gratt.  276. 
■  Keeler  v.  Darii,  6  Duer,  607. 

whether  they  are   adopted  tn  all  their  recognlEed  by  the  Supreme  Court  of  the 

ttrlctuen;  but  late  cuei  decide  thaLthe  United   Statei.     Cuntior  v.   Bradley,   1 

demand  muat  be  at  the  day  when  the  How,  211.     In  Mftlae,  a  leue  provided 

rent  fails  due,  Id  the  art^mooD,  a  auf-  that  the  lessor  might  eater,  and,  without 

Acient  time  before  laniet  to  allow  coant-  proces)  or  uotice,  expel  the  tenant  if  he 

ing  of  the  money,  and  upon  the   laud,  should  fail  to  pay  rent.     The  lessor  gave 

A  lease   proTided,   that,   if   the   rent  notice  to  one  claiming  under  the  tenant,' 

should   be   unpaid  for   a  year   alter  it  but  not  on  tba  land,  nur  when  an;  rent 

should  became  due,  the  lessor  might  re-  was  due,  that  he  should  look  to  him  for 

enter,  and   all  the   right  of  the   lessee  the  rent.    Held,  not  sutBcieut  to  (ermi- 

ahuuld  become  extioguished.     The  rent  nate  the  lease.    Gage  c.  Smith,  2  Sbepl. 

was  demacded  on   the  day  fixed,   but  4lie. 

was  not  paid.  In  ihe  conroe  of  the  year  In  California,  tec.  13,  of  the  act  "con- 
tbe  arrears  of  rent  were  tendered  to  the  cerolng  furcible  eutrirg  nid  unlawful  de- 
lessor.  Held,  the  lease  was  not  fur-  Cainers,"  renders  a  term  for  years  for- 
feited.   Jones  V.  Read,  15  N.  H.  68.  felted  hy  uun-paytuent  of  rent,  but  does 

In  New  Jersey  tbey  are  held  inappU-  not  dispense  with  the  necessity  of  de- 
cable,  where  the  tenant  dunies  bis  hold-  msnd  on  the  day  uii  whicii  it  falls  due, 
ing.  or  forbids  and  prepares  to  real Bt  a  and  at  a  late  hour  of  the  day.  Chipmku 
distress;  or  where,  by  the  couditlon  of  v.  Etueric.  8  Gal  278;  lb.  884. 
re-entry,  the  lessor  is  merely  to  hold  Mere  failure  tu  pay  rent  cannot  cauca 
till  paid  from  the  proHt4.  The  condition  forfeiture,  and  a  waiver  of  domand  will 
will  be  saved,  either  by  a  tender  upon  never  be  implied  tu  create  a  furfeit- 
the  land,  that  Is,  a  readiness  to  make  a  ure  of  a  leasehold  catalu.  Gaskill  e. 
tender,  or  a  peraoual  otTer  to  the  lessor,  Trainer.  8  Cal.  384. 
off  the  land.  Jackson  c.  Kipp,  8  Wend.  In  Hissnuri,  under  the  act  of  Decetn- 
280;  Coon  c.  Brickett,  i  N.  H.  184;  ber  22.  1821,  (K.  C.  182d,  p.  211,}  the 
Farley  r.  Craig.  6  Halst,  282;  3  Kent,  trustees  of  a  town  were  authorized  to 
874;  1  Saun.  287,  n.  18;  Buyd  v.  Tal-  insert  a  forfeiture  in  the  lease  of  thtt  com- 
bert,  12  Ohio,  212;  Sperry  c.  Sperry.  8  mon  lands  upon  non-payment  of  rent  fur 
H.  U.  47T;  De  Lancey  v.  Garnier,  12  six  month*  after  it  became  dun.  Such 
Barb.  120.  forfeiture  will  not  be  set  aside  in  equity, 

It  has  been  held  in  Vermont,  that,  because  nodemaiid  of  the  rent  was  tusde. 

where  a  rent  li  merely  numinal,  as,  for  City  v.   Lanuan,  20  Mis.  481;  Mulh  v. 

initance,  an  ear  of  corn  annually,  non-  .City,  lb.  488. 

payment   js    no    ground    of  fort'eiture.  (a)  Here  eta iiding  by,  and  seeing  the 

People,  Sec.  D.  Socy, be.  Paine, 652.     So,  lessee  making  alterations  which  are  in 

also,  that  a  t«uder  may  be  made  on  the  breach  of  his  covenant,  dues  ui>t  uperate 

day  on  which  the  rent  fallgdn<:,alaial(  as  a  waiver  on  the  part  of  ihe  lessor. 

A«lir  in  tkt  tetning.     Thomas  v.  Uaydeu,  Perry  v.  Davis,  8  0.  B.  (N.  S.)  7BU. 

(Windsor  Co.  July  term,  1848,  cited  by  In  Pennsylvania,  a  sheria''s  sale  of  a 

Kellogg,  J.)  19  Verm.  687.    The  strict  lease  >if  coal  mines,  whereia  tliere  is  a 

rale  as  -to  a  demand  of  rent  has  been  reservation  of  the  right  to  re-enter  for 
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^40.  An  action  of  debt  lies,  upon  a  lea%efor  yearsy  for  rent.(a) 
And  leases  usually  contain  a  covenant,  upon  which  the  action  of 

covenant  may  be  brought  At  common  law,  debt  does  not  lie 
for  reut,  upon  a  lease  for  life.  Otherwise,  by  St.  8  Anne,  c, 
U.(A)    In  addition  to  the  remedies  above  named,  there  is  the 

action  of  assumpsit  for  use  and  occupation^  where  the  letting  is 
not  by  deed.(c) 

noQ-ptymeiit  of  rent,  divests  such  right  nse  and  occupation,  in  debt  or  a98ump$it» 
tDd  discbarges  the   landlord's   lien  for  Co.  Lit.  47  a,  n.  4;  1  N.  Y.  Bev.  St. 
rent;  and  such  rent  is  pa3'ab)e  out  of  747:  I  N.  J.  St.  186:  lYir.  Rev.  G.  166; 
the  proceeds,  in  preference  to  the  claims  2  Ky.  Rev.  L.  1854;  Illin.  Rev.  L.  676; 
of  miners  and  mechanics.    Wood's  Ap*  Misso.  St.  876;  Dela.  Rev.  Sts.  421. 
peal,  6  Gas.  274.  (c)  This  action  Is  specially  provided  in 
The  landlord  is  entitled  to  a  year's  New  York,  Mew  Jersey,  Delaware,  Indi- 
gent oQt  of  the  proceeds  of  personal  pro-  ana    Arkansas  and  Missouri,  and  any 
perty  sold  on  such  execution,  in  prefer-  unsealed  agreement  for  a  certain  rent 
enoe  to  the  claims  of  miners  and  laborers,  may  be  us^  as  evidence  of  the  amount 
under  the  act  of  2d  April,  1849.    Id.  to  be  recovered.    In  Alabama,  this  ac- 
A  general  covenant  to  repair,  and,  fur-  tion  lies  by  statute  even  upon  a  lease  by 
ther,  one  to  repair  within  three  months  deed,  if  no  certain  rent  is  agreed  upon, 
after  notice  from  the  lessor,  are  separate  But  in  Massachusetts  it  is  held,  that  as- 
snd  independent  covenants;  and  a  right  sumpsit  will  not  lie  in  case  of  a  sealed 
of  re-entry  attaches  for  a  breach  of  the  lease,  even  upon  an  express  parol  pro- 
former,  thongh  no  notice  be  given  under  mise  to  pay  the  rent;  in  Pennsylvania, 
the  latter.    Baylis  v.  Le  Gros,  4  G.  B.  that  it  will  not  lie  against  the  assignee 
(N.  S.)587.  of  a  sealed  lease;  in  Maine,  upon  any 
A  lessor,  finding  the  premises  out  of  written  lease.    1  N.  Y.  Rev.  St.  748;  1 
repair,  and  iutending  to  take  advantage  N.  J.  St.  187;  Ind.  Rev.  L.  424;  Ark. 
of  aclanseof  forfeiture,  entered  into  an  Rev.  St.  620;  Misso.  St.  877;  Dela.  St. 
agreemeot  with  an  under-tenant  to  let  1829,  866;  Grant  v.  Gill,  2  Whart.  42; 
tbem  to  him,  and  subsequently  received  Gunn  v.  Scovil,  4  Day,  228;  Aik.  Dig. 
rent  from  him.    Held,  a*  sufficient  re-  867;  Godman  v.  Jenkins,  14  Mass.  98; 
entry,    lb.  Stockett  v.  Watkins,  2  Gill  &  J.  826; 
(a)  Where  it  is   provided,  that   the  Gornell  v.  Lamb,  20  Jobn.407;  Lloyd  v. 
rent,  if  not  paid  at  the  appointed  time,  Uongh,  1  llow.  158;  Gage  v.  Smith,  2 
is  to  be  recovered  in  an  action  of  debt,  Shepl    466;    Blume  v.  M*Glurker,    10 
BO  forfeiture  can  be  claimed  for  non-pay-  Watts.  880.    See  Marseilles  •«.  Kerr,  6 
ment.    De  Lancy  v.  Ga  l^un,  12  Barb.  Whart.'600;  Scott  v.  Hawsman.  2  McL. 
128;  SSeld.  9.  180;  Bailey  v.  Gampbell,  1  Scam.  112; 
With  reference  to  the  natufe  of  the  Whitm^y  v.  Gochran,  lb.  210;  Brolasky 
dtim  for  rent,  as  affected  by  an  express  v.  Ferguson.  48  Penn.  484;  Ballentinev. 
promise  or  security,  see  Uowell  v.  W'ebb,  M'Dowcll,  2  Seam.  28;  Stephens  v,  Lynn, 
2Pike,860.             '                                 ^  8Garr  &  P.  889;  Green  r.  London, &c.,.9 
An  action  for  rent  reserved  by  deed  is  6;  Drury,  &c.  v.  Ghapman,  1  Garr.  &  K. 
not  barred  in  less  than  twenty  years,  14;  Gibson  v.  Kirk,  1  Ad.  &  £1.  N.  S. 
notwithstanding   the   limitation  of  six  850;  Fuller  v.  Ruby,  10  Gray,  286;  War- 
years  prescribed  by  the  Revised  Stat-  ren  v  Ferdinand.  9  Allen,  857. 
utes  of  Massachusetts,  c.  120.  sec.  1,  for  The  action*  lies  upon  an  implied,  as 
''  all  actions  for  arreiars  of  rent."   BuflTum  well  as  express,  permission ;  and  the  de- 
v.Deaoe,  4  Gray,  886.  fondant  cannot  dispute  the  title.    Pierce 
(6)  Similar  acts  have  been  passed  in  v  Pierce,  26  Barb.  2^18.    The  legality  of 
)Iew  York,  Delaware,  Virginia,   Ken-  the  landlord's  title  is  not  iu  issue.   Samp- 
tacky,  Mi>8ouri  and  Illinois.    In  Illinois,  son  v.  Schaeffer,  8  Gal.  196. 
in  case  of  a  lease  for  life,  and  an  occupa-  This  action  does  not  lie,  where  the 
tioD  without  any  special  agreement  for  defendant  entered  as  a  trespasser,  or 
rent,  the  owner,  his  executors,  &c.,  may  where  the  possession  is  tortious  or  ad- 
leeover  the  rent,  or  a  fair  satisfaction  for  verse.    Lloyd  v.  Hough,  1  How.   168; 
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fj  41;  Although  a  lessor  may  at  his  election  sue  or  distrain  for 
lent,  or  enter  for  non-payment  of  it  by  virtue  of  the  condition, 
yet  he  cannot  do  both,  and  the  bringing  of  a  suit  or  making  a 
distress  will  be  held  a  wairer  of  the  condition,  because  it  affiim- 
eth  the  rent  to  have  a  contiQuonce.    But,  it  is  said,  be  may 

Burd  t.  Miller,  2  Hilt.  640-,  Howird  e.  own.    Jobason  v.  Be&nchamp,  B  Daoa, 

Terry,  4Sneed, 419;  Sampson  c.  Sliaef-  128.     A  doHt«  must  be  shown,  or  cvi- 

Ibr,  SCal.  196;   Ramlres  v.  Harrav,  G  dence  otferedof  atnancy.  Wards. Bull, 

Cat.  222.  1  Bradf.  271;  2  Bradf.  W.    The  coDven- 

The  action  for  mesne  proflta.  snboe-  tional  relation  of  landlord   and  tenant 

4)QO[it  to  ejectmeat,   is,  in  New  York,  must  e:iist.     Sylvester   c.   Balaton,   SI 

trespasa  in  the  nature  of  use  and  occu-  Barb.  280;  Hnrd  v.  Uiller,  2  Hilt.  640. 

patiun.    Campbell  v.  Reniricfc,  2  Bradf.  The  action  is  held  to  lie,  where  ona 

SO.  bas  occupied  nnder  a  contract  of  aale 

A,  an  executor,  leases  land  of  the  de-  which  has  been  rescinded.    Howard  v. 

ceaaed  by  parol,  for  one  year.    The  will  Shaw,  8  Heea.  h  W.  118. 

vas  afterwards  set  aside,  and  the  plain-  Wherri  A  U  tn  make  title  to,  and  B 

tiff,  an  heir,  having  been  appoinled  ad-  pay  the  parchase-money  for  land,  on  a 

iiilnlttrator,  brings  assumpsit  against  the  certain  day.  and  B  fails  to  pay  at  the 

lessee  for  rent.    Held,  the  action  would  time,  but  It  is  afterwards  recovered  in 

not  He)  fur  if  A  was  authorized  by  the  an  action,  A  In  the  mean  time  occnpying 

will  to  Itfase,  the  contract  was  with  him  at  intervals;  A  la  liable  for  a  fair  reat 

individually,  and  either  he  or  his  repre-  for  auch  occnpation,  and  thii  rent  ia  re- 

sentatire  must  enforce  it;  if  not  autho-  coverable  in  equity,  for  the  reaaou  that 

rized,  the  lessee  had  made  no  contract  It  could   not  be   recovered  at   law,  for 

with  the  plaintiff,  but  as  to  him  was  a  wantofthelegal title.  Flemings. Chnnn, 

trespaiaer.    Boyd  e   Sloan,  2  Bai.  811.  4  Jones,  Eq.  422. 

See  Bruqrning  r.  Haskell,  22  Pick.  810;  The  plaintiff,  in  a  landlord  and  tenant 

I  How.   168;   Picket  v.   Breckenrldge,  process,  cannot,  after  producing  a  writ- 
lb.  297.  ten  lease,  the  formal  executiciM  of  which 

If,  undercolor  of  a  void  sealed  lustra-  he  fails  to  prove,  maintain  his  action  ud 

nient,  a  parly  occupies  with  the  own-  paiol  proof  of  possession  and  payment 

«r's  assent,  an  action  for  use  and  occu-  of  rent,     Barr^  v.  Ryan,  4  Gray,  528. 

palion  lies;  if  without  such  assent,  an  The  defendant  and  his  predecessora  In 

action  of  trespass.  Anderson  i.  Crllcher.  estate  had  paid  to  the  plaintiff  and  their 

II  6111  &  J.  4fi0.  predecesBorH,  overseen)  of  the  poor  of 
It  is  held,  that  tlie  action  lies,  though  the  township  of  S..  an  annual  sum  of  £6 

the  tenant  has  qnit  the  premises.  If  his  14s.  Sd.,  expresaei)  to  be  for  rent   for 

contract  fitill  rcmaios   in  force.     West-  common  lands.     It  was  admitted  that 

lake  V.  Oe  Graw,  25  Wend.  609.     So,  the  defendant  was  in  possession  of  the  • 

without  actual  occupancy.   Stier  v.  Bur-  lands  oiit  of  which  the  rent  issued,  but 

get,   10  S.  h  M.  154.     See  Gllholeyi'.  they  were  not  identified,  and  no  evidence 

Wa«hlngIon,   4   Comst.   217;   Cleves  v.  was  given  of  their  extent  or  value.   Tba 

'Willoughby.  7  Hill,  88.  defendant  would  not  produce  his  deeds. 

In  New  York,  (under  2  Rev.  Sts.  148,  Held,  that  (here  was  evidence  on  which 

sec.  26,)  the  landlord  can  only  recover  a  Jury  tni^t  find  for  the  plainthT  on  a 

for  an  actual  and  contlnuud  occnpalion.  count  fi>r  use  and  occupation.     Uatdon 

Seaman  v.  Ward,  1  Ullt.  62.  v.  Hesketh,  4  Hurl.  &  Nor-  176 

AccepcancH  of  the  key  of  a  house  is  Where  one  goes  into   possession    of 

eufficient  to  establish  occu|)allon,  vhicb  land  under  a  contract  to  purchase,  and 

will  be  presumed  to  be  continued  in  ac-  not  as  tenant,  and,  in  consequence  of  the 

curdanco  with  the  letting  nntU  the  con-  vendor's  failure  to  perform  the  contract, 

trary  appears.     lb.  abandons  the  premises,  he  will  not  bo 

There  must  be  a  contract,  express  or  liable  either  for  rent  or  for  nse  and  occa- 

implied.     De   Young   e.   Buchanao,   IQ  patlou.     Sylvester  v.  Ralston.  31  Barb. 

Oill&J.  149)  Howe  D.  Russell.  1  Adams,  286.     See  Victory  «.   Slrund,   16  Tex. 

445.  SeeEppingc.  Devanny,28Geo.442.  S7S;  Couch  v  McKellar.  86  Ala.  478. 

Thus  the  action  does  nut  lie,  where  the  A  mlsunderstaodlng  as  to  the   rent 

tenant  considered   the  property  as  his  will  not  prevent  the  landloid  fM>m  re- 
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receive  the  rent  and  acquit  the  same,  and  yet  enter  for  condition 
brokeu.  But  if  he  accept  a  rent  due  at  a  day  after,  he  shall  not 
enter,  (for  the  prior  breach,)  because  the  acquittance  for  this 
raises  a  presumption  that  all  other  instalments  have  been  paid. 
Recovery  upon  a  covenant  for  rent  is  no  bar  to  a  subsequent  dis- 

coreriDg  a  reasonable  rent  as  upon  an  and  the  plaintiff  gave  the  defendant  no- 

impiied  agreement.    Scrantoni  v.  Booth,  tice  that  be  should  let  them  for  the  best 

29  Barb.  171.  terms  he  could,  and  hold  him  responsible 

The  action  does  not  lie  for  the  use  of  for  any  deficiency,  and  then  leased  to 

premises  sold  on  execution  or  at  a  trust  another,  who  occupied  for  the  remainder 

sale,  from  the  time  of  sale  till  redemp-  of  the  term,  but  became  bankrupt  and 

tioD.  except  on  a  contract  between  the  failed  to  pay  *,  held,  the  action  wouM  not 

parties  for  rent.    The  only  remedy  is  by  lie  against  the  defendant  for  the  time 

ejectment  and  an  action  for  mesne  pro-  during  which  such  other  person  occupied, 

fits.  O'Donnell  v.  Murdie,  6Humph.  184.  Beach  v.  Gray,  2  Denio,  84. 

The  agreement,  under  which  the  party  A  lessor  may  maintain  **  debt  for  use 

esters,  may  be  invalid  in  part,  and  yet  and  occupation"  against  the  assignee  of 

this  action  may  be  supported,  and  the  his  lessee,  under  a  demise  by  writing, 

agreement  used  to  prove  the  measure  of  not  under  seal.    McKeon  v.  Whitney,  8 

damages.    Therefore,  where  one  went  Denio.  452;  Moffatt  v.  Smith,  4  Comst. 

isto  occupation  of  laud,  under  a  verbal  126. 

agreement  for  its  purchase,  the  agree-  So,  it  seems,  a  landlord  may  recover 

ment  stipulating  the  payment  of  interest  upon  an  innmul  computtMsentf  though 

antil  the  purchase  should  be  completed,  the  evidence  be  of  an  accounting  con- 

for  the  uae  of  the  premises ;  held,  though  corning  rent  secured  by  deed.  Cartledgo 

tbeagreement  was  void,  yet,  being  follow-  v.  West.  2  Denio,  877. 

ed  by  an  uninterrupted  possession  for  a  But,  where  tbe  tenant  is  assignee  of 

year,  the  occupant  was  bound  to  pay  for  the  lessee,  under  an  assignment  for  bene- 

tbe  aaeof  the  premises,  as  a  tenant,  from  fit  of  creditors,  and  the  promise,  upon 

year  to  year.    Pierce  9.  Pierce,  25  Barb,  the  accounting,  was  to  pay  the    rent 

2iZ.  when  the  defendant  should  receive  funds 

Proof  of  occupation  by  the  defendant  from  the  assigned  property ;  there  must  be 

of  the  premises  during  the  time  declared  proof  that  he  has  received  such  funds.  lb. 

for,  bis  acknowledgment  of  the  lease,  and  The  common  count  in  debt  for  use  and 

ao  offer  by  him.  un  a  certain  discount  occupation  is  good;  and,  in  such  count, 

being  paid  by  the  plaintiff,  to  have  Jndg-  it  is  not  necessary  to  allege  the  charac- 

ment  entered  ibr  the  balance,  will  sup-  ter  in  which  the  plaintiff  sues,  whether 

g>rt  the  action.    O'Connor  v.  Tynes,  8  as  assignee  of  the  reversion  or  other- 

ich.  276.  wise.     Armstrong  v.  Clark.  17  Ohio,  495. 

«    A  leased  premises  to  B  for  a  year.  In  an  action  of  debt  for  use  and  occu- 

.  Before  the  end  of  the  year.  A,  with  the  pation,  a  plea  that  the  plaintiff  is  grantee 

eoDsent  of  B,  leased  the  same  to  C  for  of  the  reversion,  and  that,  before  any 

the  year  followiug,  and  C  rented  a  part  part  of  the  rent  had  accrued,  the  de- 

of  the  same  to  B,  who' occupied  a  )>art  feudant,  by  deed,  assigned  the  premises 

of  the  year,  and  abandoned  the  premises^  t(i  A,  and  put  him  in  possession,  is  bad 

Held,  B  was  liable  to  C  for  use  and  oc-  on  demurrer,  as  amounting  to  the  gen- 

CQpatioD  of  the  portion  rented  by  him.  eral  issue.     lb. 

and,  as  he  hired  fur  no  specific  time,  C  In  an  action  for  rent,  in  a  justice's 

migtit  sue  for  such  rent  before  the  end  court,  a  complaint,  "  one  quarter's  rent 

of  the  year.    Cooke  v.  Norriss,  7  Ired.  of  crystal  in  Grand  Street,   May  1st, 

218.                               •  1854,  with  interest,  $225,"  was  held  to 

UpoD  the  ground  that  assumpsit  for  be  sufficient.  Hubbell  v.Clark,  lHilt.67. 

tise  sod  oocnpation  will  not  lior  where  By  an  instrument,  operating  as   an 

tbe  defendant  has  neither  occupied  nor  agreement  for,  and  not  as  a  lease,  A 

lield  the  premises  during  the  time  for  agreed  to  take,  and  B  to  grant,  a  lease  of 

>vhieh  the  recuvery  is  sought;  .where  the  a  sugar  estate  in  Jamaica,  for  a  certain 

pUiotiQ*  demised  to  the  defendant  cer-  term  of  years  at  a  certain  rent.    A  died 

tain  premises  for  a  term,  which  the  latter  indebted  to  B,  in  respect  of  this  rent.   In 

abandoned  after  occupying  for  a  time,  a  creditor's  suit,  instituted  in  the  court  of 
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tress.'    And  it  is  said  that,  though  the  lessor  receive  part  of  the 
rent,  he  may  re-enter  for  the  residue.^a) 

(j  42.  In  some  cases,  Chancery  ivill  lend  its  aid  for  the  recov- 
ery of  rent;  but  only  where  there  is  uo  effectual  remedy  at  law.(6) 

WaltB.  61 ;  Priadle  v.  Anderaon,   19 
end.  8S1. 
»  lb.,  n.  1. 

ChiDcerf  In  England  for  the  adintnUtra-  The  quoilion  or  waiver  by  accepUnee 

tlon  of  the  eitate  of  A;  held,  B  wna  not  uf  rent  is  lield  lo  be  a  quealion  of  inlttU. 

M  apecialtf  creditor,  tbe  iauds  not  being  Hanrice  v.  Hillur.  2Q  Barb.  41. 

within  the  juriMlictioD,  and  the  doctrine  Statute  4  Geo.   II   provided,  that  » 

relied  upon  being  fuuuded  in  privili/  of  leasee   ahonid   have    raatoralion  of   hia 

otole,  wbich  ander  the   circuniataucea  laud,  on  paying  tbe  reut.  be  ,  la   aix 

did  not  ezUt.     Vincent  v.  Godson,  27  months  from  judgment  against  him;  or, 

£ug.  &  Equ.  568.    See  Howell  v.  Webb,  if  he   paid   before  Judgment,  that  the 

2  Pike,  860.  proceedings  should  be  stayed.   See  Pen- 

UponacommoDCountforuseandoccu-  nant'i  cate.  8  Kep.  64,  66)  Noy,  7.     It 

pation,  where  laud  was  leased  in  cunnid-  is  said,  in  New  Hampshire,  though  thiB 

eration  of  paying  as  reut  a  certain  part  statute  is   not  expressly  adopted,   tin 

of  the  crop,  but  no  money  value  flxed,  principle  of  it  Is  in  force.  Coon  v.  Brick- 

the   plaintiff  may  recover  the   market  ett.  2  N.  U.  133. 

value  of  this  part  at  the  time  it  should  In  Illinois,  Hissoari,  New  York  and 

have  been  delivered.    Butler  e.  Baker,  Mew  Jersey,  where  a  half  year's  rent  is 

6  Ohio  (N.  S.)  6S4.  due,  and  there  is  a  right  of  re-entry,  ay 

The  tbird  section  of  the  New  Jersey  ejeclment  may  be  brought  without  de- 
landlord  and  tenant  act,  providing  that,  mand;  and,  if  execution  be  levied  b«for« 
in  any  suit  uoder  it,  a  parol  demise  or  the  arrears  aud  costs  are  paid,  the  leaae 
•greement  may  be  used  ai  an  evidence  is  avoided,  unless  the  judgment  be  t«- 
of  the  quantum  of  damages,  means  that  versed  for  error,  or  the  tenant,  or.  in 
it  shall  be  coiicluaive  evidence.  Holmes  Tiew  York,  any  party  Interested,  obtain 
e.  Stockton,  2  Dutch.  93.  relief  in  Chancery,  by  a  bill  filed  in  six 

(a)  See  tupra,  ch.  16.    InNewHamp-  months  from  judgment.     But  he   may 

•bin),  a  condition  of  re-entry  is  waived,  stay  the  suit  by  a  tender,  before  final 

even  after  entry,  by  accepiauce  of  tlie  judgment.     In    Missouri,   New   Jorsey 

rent  in  arrear  when  the  entry  was  mode,  and  New  York,  a  mortgagee  of  the  lease. 

Coon  v.  Brickctt.  2  N.  H.  1<>3.     Other-  not  in  possession,  may  avoid  the  judg- 

wise  In  Kew  York,  unless  the  rent  not  nient  within  six  months,  by  paying  the 

only  was  received,   but   accrued,   after  reut,  costs  and  charges,  and  performing 

forfeiture.    S  Cuw.  280.     In  this  Stale,  the  agreements  of  the  leasee.     Substau- 

the  distinction   has   been    taken,   that,  ilally  Ibe  same   provisions  are  made  in 

where  the   tenant   does    an   act,   or    is  Arkansas.    In  New  York,  the  landlord 

chargeable  with  an  omission,  wbich  an-  shall  account,  on  settlement,  for  all  that 

thorizes  the  landlord  to  re-enter  merely,  he  has  made  from  the   land,  or  might 

any  affirmation  by  the  lattur  will  revive  have   made  but  for  his  wilful  default, 

the  lease;  but  it  is  otherwise  where  the  2  N.  Y.  Kev.  St    &06-7i  lllin.  Bev.  L. 

lease  has  become  absolutely  roiif.    Smith  976;  Uisso.  St.  877'.  1  N.J.  R.  C.  180- 

«.  Saratoga,  &c.,  8  Hill,  608.     The  re-  90;  Ark.   Bev.  St.  620.     In  Kentucky 

ceipt  of  rent  accruing  after  forfeiture  is  and  Delaware,  (2  Ky.  Rev.  L.  136S;  Del. 

a  waiver.     After  a  re-entry,   an  action  St.  1829,  866-6,)  the  law  so  l^r  favora 

lies  for  rent  accruing  before  forfeiture,  the  claim  of  rent,  that  a  landlord,  upon 

But,  for  subsequent  rent,  an  action  for  making  oath  that  his  tenant  is  likely  lo 

mesne  proBts  Is  the  remedy.     Where  a  leave  the  county  before  rent  day,  may 

lease  reserves  the  right  of  re-entry,  the  have  a  process  of  attachment  before  Ibe 

lessor  to  have  the  land  "  as  if  the  inden-  rent  is  due. 

ture  bad  never  been  mode;"  held,  cave-  (i)  Where  trustees,  by  authority  of  am 

nant  would  still  lie  fur  the  rent  accrued  act  of  assembly,  sold  and  conveyed  laud, 

before  eutry,     Hartsborae  v.  Watson,!  reaerring  in  the  deed  a  ground-rent,  t» 

Bing.  N.  178.     See  Doe  v.  Rees,  lb.  384.  be  paid  to  the  proprietor  of  the   land. 
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Nor  will  it  chaoge  the  nature  of  the  rent,  so  as  to  create  a  lia* 
bility,  unless  there  is  fraud  in  preventing  a  distress.  Pending  a 
suit  against  the  tenant  to  enforce  forfeiture  of  the  lease,  the  land* 
lord  cannot  maintain  a  bill  in  equity,  as  upon  a  subsisting  lease.^ 

§  43.  With  regard  to  the  esCaiea  which  may  be  had  in  a  rent, 
they  are,  in  general,  the  same  with  the  estates  in  land  already 
described.  Thus  a  man  may  be  tenant  in  fee,  in  tail,  for  life  or 
for  years,  of  a  rent-charge.  A  rent-service,  being  incident  or 
annexed  to  the  land  itself  or  the  reversion  therein,  is  of  course 
subject  to  the  same  limitations  and  dispositions  as  the  reversion; 
and  a  rent-charge,  though  not  thus  incident,  may  be  held  in  the 
same  ways  as  the  lands  themselves. 

§44.  In  some  cases,  where  a  peculiar  form  of  reservation  has 
been  adopted,  the  question  has  arisen  whether  the  rent  should 
be  a  fee-simple  or  only  a  chattel  interest  Thus,  where  rent  was 
reserved  to  the  lessor,  his  heirs  and  assigns;  one  sum  for  a  cer* 
tain  number  of  years,  then  a  larger  sum  for  another  term  of 
years,  and  a  new  valuation  to  be  afterwards  made  at  the  end  of 
succ^ve  long  terms,  and  the  rent  fixed  accordingly,  to  be  paid 
fGreoer:  held, 'this  last  clause  imported  that  the  rent  first  fixed 
should  be  perpetual,  being  subject  to  increase,  but  not  to  dimi- 
nution; and  that  the  rent  was  a  fee-simple,  not  a  succession  of 
chattel  interests,  passing  to  executors.' 

§45.  In  case  of  an  estate  pour  autre  vie  in  a  rent,  there  could 

^  Stayresant  v.  Davis,  9  Paige,  427.  *  Farley  v,  Craig,  6  Halst.  262. 

when  he  slwuld  be  ascertained  $  and  the  'to  sbow  that  the  lessee  obtained  poases- 

proprtetor  of  the  land  afterwards  filed  a  sion  by  collusion  with  the  claimant,  and 

bill  against  the  purchaser  to  recover  the  for  his  benefit,  in  order  to  prejudice  the 

ground-rents ;  and  the  answer  showed  lessor.    Williams  v,  Halbert,  7  B.  Hon. 

that  they  were  unpaid:  held,  the  statute  184. 

of  limitations  was  no  bar.    MulHday  v.  In   such  case,  the   claimant  cannot 

Machir,  4  Gratt .  1 .  maintain  a  cross  bill  to  try  a  purely  legal 

A  bQl  in  equity  to  recover  rent,  brought  right  to  the  premises.    lb. 

by  an  assignee  of  a  lessor  against  two  Lease  in  perpetuity,  with  a  condition 

separate  grantees  of  different  portions  and  covenant,  that  upon  every  sale  the 

of  the  premises,  conveyed  to  tliem  by  lessor's  consent  should  be  obtained,  with 

the  lessor,  to  whom  the  rights  of  the  the  right  of  pre-emption  to  him;  and,  If 

lessee  had  been  assigned ;  is  multifarious,  afterwards  sold  to  another,  that  one- 

Cbilds  V.  Clark.  8  Barb.  Ch.  62.  tenth  of  the  price  should  be  paid  to  the 

A  lessee  cannot  maintain  a' bill,  to  lessor.    A  sale  having  taken  place,  and 

compel  bis  lesiior  and  a  claimant  of  the  the  purchaser  having  entered ;  held,  the 

premises  to  litigate  their  rights  to  the  lessor  had  a  claim  at  law  for  one-tenth 

rent,  where  the  evidence  timds  strongly  of  the  price;  and,  as  the  transaction  was 

22 
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be  no  general  occupancy  after  the  owner's  death,  living  the  ces- 
tui que  vie;  because,  from  the  nature  of  things,  no  entry  could 
be  made  upon  it,  and  the  terms  of  the  grant  made  no  provision 
for  such  occupancy.  Hence,  at  the  death  of  the  tenant  for  life, 
the  rent  terminated.  But  if  the  rent  is  limited  to  one  and  his 
heirsy  for  his  life  and  the  lives  of  others,  his  heirs  shall  hold 
upon  his  death,  as  special  occupants,  by  nomination  and  by 
descent.  So,  if  the  limitation  is  to  executors,  it  seems  to  be 
now  settled,  although  anciently  doubted,  that  the  executors  may 
take  as  special  occupants.  And  it  is  presumed  that  the  same 
rules  upon  this  subject  apply  to  rents,  which  have  already  been 
stated  in  regard  to  lands  themselves.*    (See  ch.  4.) 

§  46.  Bents  are  subject  to  curtesy.  And  seisin  in  law  is  suf- 
ficient to  give  curtesy  in  a  rent-charge,  being  often  the  only  pos- 
sible seisin.  And,  it  seems,  there  shall  be  curtesy,  even  though 
the  rent  were  granted  to  the  wife,  the  first  payment  to  be  made 
at  a  future  time,  which  did  not  arrive  before  her  death;  because 
the  grant  was  immediate,  though  the  payment  was  future.'  If 
a  woman  makes  a  gift  in  tail,  reserving  rent  to  her  and  herlieirs, 
marries  and  has  issue,  and  the  donee  dies  without  issue,  and  then 
the  wife  dies,  the  husband  shall  not  have  curtesy  in  the  rent, 
because  it  has  terminated  by  act  of  God,  and  no  estate  in  it 
remains.  But  if  a  man  be  seised  in  fee  of  a  rent,  and  make  a 
gift  in  tail  general  to  a  woman,  who  marries  and  has  issue,  and 
the  issue  die,  and  the  wife  die  without  issue,  the  husband  shall 
be  tenant  by  the  curtesy  of  the  rent,  because  it  remains.^  So, 
if  a  rent  de  novo  be  granted  in  tail,  and  cease  with  failure  of 
issue,  it  is  still  subject  to  curtesy.* 

§  47.  Rents  are  subject  to  dower,  as  has  been  already  stated, 
(ch.  8,)  in  reference  to  a  rent-service.  A  rent-charge  is  also 
subject  to  dower.     But  a  personal  annuity  is  not.     But  if  a 


*  Salter    v.     Boteler,    Vaugh.     199;    Chevertou,  2  Rolle   Abr.   J62, 
Smartle    v.    Penhallow,   1    Salk.    189;    ch.  4. 
Bowles  V.  Poore,  Cro.  Jac.  282;  Low  v.        *  Co.  Lit.  29  a. 
Barron,  8  P.  Wms.  264,  and  n.;  Buller  r.        *  Co.  Lit.  80  a. 

*  Co.  Lit.  80  a,  n.  2. 


Svpra, 


a  restraint    and  fine    upon    alienation,    8  Paige,  898. 
Chancery  would  not  interfere  for  his  re-    Gratt,  121. 
Uef.  8  Cruise,  199 ;  Livingston  v.  Stickles, 


See  Prestons  v,  McCall  7 
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widow  sue  the  heir  for  her  dower  in  a  rent-charge,  he  cannot 
defend,  upon  the  ground  that  he  claims  the  provision  to  be  an 
annuity,  since  he  can  so  elect  only  by  bringing  a  writ  of  annuity,^ 
In  regard  to  dower,  however,  as  well  as  curtesy,  a  distinction  is 
made  between  a  rent-charge  de  novo  and  one  already  in  esse^  in 
which  an  estate  of  inheritance  is  created.'  Thus,  where  a  rent 
de  novo  is  gi*anted  to  a  man  and  the  heirs  of  his  body,  and  he 
dies  without  issue,  his  widow  shall  not  be  endowed — ^the  rent 
being  absolutely  determined  by  his  death.  It  is  otherwise 
where  a  remainder  is  limited  upon  the  estate  tail.  In  such  case, 
for  the  purpose  of  dower,  the  rent  shall  continue  against  the 
remunder-man.  And  if  a  rent  already  in  esse  be  entailed,  the 
widow  shall  be  endowed,  though  the  husband  die  without  issue. 

§48.  A  remainder  in  a  rent-charge  may  be  limited  upon  a  life 
estate,  or  upon  an  estate  tail,  even  though  the  rent  be  created 
de  novo,  and,  therefore,  without  the  remainder,  there  would 
be  no  reversion  in  the  grantor.^ 

§  49.  A  rent  de  novo  may  be  created  infuturo;  because  such  grant 
of  a  new  right  has  not  the  effect  of  putting  a  precedent  estate  in 
abeyance,  which,  it  has  been  seen  (ch.  4),  is  against  the  policy 
of  the  law.  But  a  rent  in  esse  is  subject  to  the  same  rule  in 
this  respect  with  the  land  itself;  because  there  was  a  precedent 
estate  in  it,  and  such  grant,  dividing  the  title,  produces  an 
uncertainty  as  to  the  legal  owner.^  A  rent  de  novo  may  be 
limited  to  cease  for  a  time,  and  then  revive.  Thus  it  may  be 
limited  to  one  and  his  heirs,  and,  if  the  grantee  die  leaving  a 
minor  heir,  the  rent  to  cease  during  his  minority.  In  such  case, 
if  the  widow  sue  the  tenant  for  dower,  she  shall  have  execution 
when  the  heir  comes  of  age.'  So  a  rent  may  cease  for  a  time, 
for  reasons  independent  of  the  original  limitation,  and  afterwards 
revive  when  these  reasons  cease  to  exist.  Thus  lands  leased  by 
trustees  were,  by  an  act  of  the  legislature,  confirmed  in  fee  to 
the  tenants,  they  paying  a  certain  rent  to  the  trustees,  and  all 

taxes  upon  the  value  of  the  land  over  and  above  the  rent.    By 

^  Co.  Lit.  82  a;  lb.  144  b.  *  GHb.  SO. 

*  Chaplin  v.  Cbaplin,  8  P.  Wms.  229.        *  Fitz.  Abr.  Dawer,  148;  Jenk.  Gent. 

'8Cnii?e,  208.  1,  ca.  6. 
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A  subsequeDt  ^t  the  lands  were  taxed  like  other  lands,  and  the 
legislature  assamed  the  payment  of  the  rent  to  the  trustees. 
Afterwards  the  lands  ceased  to  be  taxed.  Held,  the  rent,  origi- 
nally payable  by  the  tenants  to  the  trustees,  rerived;  that  the 
true  construction  of  the  latter  act  was,  that  the  rents  should  be 
paid  from  the  taxes  only  while  snch  taxes  were  laid;  that  the 
rents  could  not  be  discharged  without  the  assent  of  the  trustees, 
and  their  acquiescence  in  receiving  them  from  the  government 
was  only  an  adoption  of  that  mode  of  payment,  not  a  waiver  of 
any  payment.' 

^50.  TheStatuteofUsesapplieBtorents.  (Seech.21.)  Thu8,if 
a  rent-charge  be  limited  to  A  in  trust  for  B,  the  statute  executes 
the  use  in  B.  And  if  there  be  also  a  clause  of  distreaa,  and  a 
covenant  to  pay  the  rent  to  A  to  the  use  of  B,  the  right  of  dis- 
tress will  vest  in  B  as  incident  to  the  rent;  but  the  covenant 
will  not,  being  merely  collateral.*  But  a  use  upon  a  use,  in 
rents  as  well  as  lands,  is  not  executed  by  the  statute.  Thos, 
where  one  conveyed  lands  to  the  use  and  intent  that  certain 
trustees  should  have  a  rent-charge  in  fee,  and  then  the  rent  to 
be  to  the  use  of  A  in  tail-male,  remainder  over;-  held,  the  widow 
of  the  issue  of  A  was  not  dowable,  he  having  only  a  trust.* 

^51.  Where  a  person  is  once  seised  of  a  rent,  he  cannot  loae 
his  right  merely  by  non-user  or  failure  to  receive  it,  or  even  by 
an  adverse  claim  and  receipt  of  it  by  another  man,  and  an 
attornment  to  him.  Bent  being  a  mere  creature  of  the  law  and 
collateral  to  the  land,  the  right  alwaj^s  carries  with  it  the  pos- 
session. The  maxim  is,  "  nemo  redditum  alterius,  invito  domino, 
percipere  ant  possidere  potest."  The  owner  of  a  rent  may, 
however,  consider  himself  disseised,  and  bring  an  action  accord- 
ingly, at  his  election,  for  the  purpose  of  more  speedy  and 
effectual  redress.* 

^  52.  A  rent  is  not  fm-feited  by  an  attempt  to  convey  a  greater 
interest  in  it  than  the  owner  possesses,  because  he  can  pass  only 
his  own  title.'  (See  ch.  4.) 

■  Adkms  t.  Bncktfn,  T  Piclc.  121.  »;  Co.  Ltt.  828  b;  GUb.  Ten.  IM;  Lit. 
'  Cook  T.  Herle,  2  Hod.  1S8.  &68-9,  237.  240. 

■  CbapIlD  V.  ChkpliD,  S  P.  Wms.  229.        *  Co.  Lit.  261  b. 
*  Edward  Sermor'i  cue,  10  Hep.  97 
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CHAPTER  XVH 


BENT — ^lyaCHABOB  ikND  AFFOBTtONHENT. 

1.  General  rale — ^no  apportionment  as  or  partial  loess  loss  by  fire;  debt 

to  tmt.  and  covenant. 

1  Eviction  by  landlord  or  third  per-  14.  Pnrchaae  of  the  land  by  landlord-^ 
sons;  from  the  whole  or  a  part  of  effect  npon  a  rent  eerrice. 

the  premises;  what  is  an  erictioni  16.  Apportionment  by  transfer  of  the 
what  is  not  an  OTlction ;  construe-  land, 

tive  eviction;  covenants'  in  the  16.  Lease  by  tenant  for  life, 

lease,  fcc.  18.  Rent-charge— when  extinguished  and 
10.  Loss  by  the  act  of  Grod,  &c. — ^total  when  not;  when  apportioned. 

§  1.  Bekt-sebvige  being  a  retribution  for  the  use  of  land,  the 
general  principle  is,  that,  if  by  any  meanjs  the  tenant  is  depriyed 
of  the  land,  as  by  quitting  or  assigning  the  premises,  with  the 
lessor's  consent,  or  by  eviction  under  a  paramount  title;  his 
obligation  to  pay  rent  ceases.\a)    Eviction  will  not  discharge 

>6nb.  145:  Shnmway  «.  Collins,  6  296;  Lawrence «.  Knight,  11  Gal.  298; 

Gray,  227;  Wood  v.  Partridge,  11  Mass.  Fuller  «.  Rnby,  10  Gray,  2S6;  Tiley  v. 

498;  M'Elderry  «.  Flannagan,  1  Ear.  &  Moyers,  48  Penn.  404;  Elliott  v.  Aiken, 

6.  ^06:  Giles  v.  Comstock,  4  Comst.  46  K.   H.  80;    La  Fargo  «.  Halsey,  1 

270.    See  Bordman  v.  Osbom,  28  Pick.  Bosw.  171. 

(a)  In  an  action  for  nse  and  occnpa-  But,  in  coTenant  for  rent  against  an 

tu>n,  STiction  before  the  rent  fell  due  is  assignee  of  the  leasee,  he  cannot  show, 

a  food  defence  under  the  general  issue,  under  a  plea  denying  that  the  lease  is 

Prentice  v.  Elliott,  6  Mees.  &  W.  606.  the  deed  of  the  lessee,  that  the  premises, 

lo  covenant  for  rent,  the  plea  of  evic-  at  the  date  of  the  lease  and  assignment, 

tion  by  title  paramount  must  allege,  that  were  possessed  adversely  to  the  lessor; 

it  was  by  title  existing  before  the  demise,  it  being  conceded  that  there  was  no  title 

and  that  there  was  an  actual  entry  by  paramount  to  the  plaintiff's.    Kor  can 

theerlctor.    Kaglee  «.  IngersoU.  7  Barr,  he  offer  such  proof  under  a  plea  that  the 

186.  lessee's  title  did  not  pass  to  him  as  al- 

It  has  been  held  that  no  action  can  be  leged.     Uniyersity,  &c.  «.  Joslyn,  21 

maintained  npon  the  coTonant  to  pay  Term.  62.    If  the  defendant  has  been 

rent,  unless  the  defendant  was  let  into  excluded  by  adverse  possession  existing 

full  possession  of  the  premises.    Holgate  at  the  time  of  the  demise,  and  continu- 

9.  Kay,  1  Garr.  &  K.  841.  ing  afterwards,  be  must  plead  it  spe- 
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he  liability  for  rent  previously  due,  even  though  payable  in 
tdvance,  and  though,  before  the  quarter  for  which  it  waa  paya- 
ble in  advance  expires,  a  mortgage  on  the  estate  is  foreclosf^,  a 
lale  made,  and  the  tenant  attorns  to  the  purchaser.  But  it  naa 
jeen  doubted,  whether  rent  could  be  recovered  in  such  case  for 
I  period  subsequent  to  eviction.  If  eviction  take  place  at  any 
:ime  before  the  appointed  day  of  payment,  there  wilt  be  no 

if»Hy.    lb.    A  plea  alleging  thM,  prior  If  t,  rsilrokd   company  ahoiild  enter 

«  the  execution  of  tbe  lease,   certain  ioto  the  poaseuion  of  ft  part  of  tho  pre- 

wrsoDi  entered  and  expelled  the  plain-  mEses  leased,  by  permiuiou  of  the  land- 

lUr,  fuid   continiied  their   posgegelon  to  lord,  it  would  amonot  to  ao  eviction  of 

lie  day  at  the  demise,  and  then  occu-  that  part,  aUiough  the  company  vai  nut 

>ied  aoTenely,  but  not  allegingtbe  evlc-  jnstifled  in  taking  the  poweislon.    HaI- 

ion  to  be  under  a  paramouDl  title,  or  ligan  «.  Wade,  21  III.  470. 

bat  the  defendant,  or  any  one   under  A  voluntary  surrender,  made  fbr   a 

*hom  he  claimB,  is  connected  with  the  conaideration  to  a  third  person  claiming 

idrerse  title,  is  bad.     lb.  title,  does  not  discharge  the  rent.  Emery, 

Alessorof  land  engaged  to  put  thereon  4  C.  B.  (N.  S.)  42S.  Ai  to  iojnrie*  re- 
liable room  for  three  span  of  borsei)  to  anltiug  from  adjoining  munertkip,  aee 
Ornish  sufficient  crib  and  barn;  lobreak  Kramer  e.  Conk,  T  Gray,  650;  Pangond 
Jie  prairie  sod  that  vos  uabrokeu  on  v.  Tourae.  IS  La.  An.  292;  also  *.  4. 
lald  land,  in  season  to  be  planted  in  com;  If  a  tenant,  evicted  from  a  part  of  the 
iO  dig  a  stock  well,  and  tu  have  the  farm  premises,  at  the  expiration  of  the  term 
'enced.  Hold,  that  these  were  conditions  giveg  his  note  for  the  rent,  the  moral  ob- 
irecedcnt.  and  must  be  performed  before  ligation  will  bo  a  ralid  consideration. 
'entconldberecDTered.  Bairde. Evans,  Anderson  v.  Chicago  Insurance  Co.  21 
Win.  29.  111.  601. 

(Where  an  absolute  pnrchaser  of  land  A  was  let  Into  postession  of  premiaei 

I  ericted  fruro  only  a  part  of  it,  this  is  as  tenant  to  B,  and  paid  him  rent.     C 

10  ground  for  rescinding  the  whole  con-  claiming  title.  A  gave  up  possession  to 

.ract.     Simpson  v.   Hawkins,   1   Dana,  him  In  coniideralion  of  a  sum  for  crops. 

106.)  In  an  action  by  B  against  A  to  recover 

One  who  by  fraudulent  representations  arrears  of   rent,   and    also   possessiooj 

I  induced  to  become  leasee  of  an  entire  held,  that  whether  C'e  title  ounld  be  set 

Dt,  of  which  the  lessor   owned  only  a  up  or  not,  depended  apon  whether  A 

^rt,  may,  a(ler  discovery  of  the  fraud,  bad  been  evicted  by  title  paramount,  or 

mier  and  occupy  during  the  term,  and,  had  voluntarily  yielded  up  possession 

nan  action  for  the  rent,  recoup  the  dam-  Emery,  4  C   B.  (N,  S.J  423. 

tges  sustained  by  the  fVaiid.     Whitney  Where  one  having  a  paramount  title 

>.  Allaire,  4  Denio,  5G4.     See  p.  S49.  made  an  eutry  upon  the  lessor  befoni  be 

It  has  been  held,  that,  to  an  action  gave  the  lease,  but  he  refused  to  deliver 

igafnat  a  lessee  ujwn  bis  covenants  to  possession,  and  the  former  then  brought 

■epair.  not  to  assign  or  comoiit  waste,  it  a  real  acllon,  and  recovered  Judgment 

*  a  good  plea,  that  the  lessor  allowed  a  after   the  lease  waa  made;   held,  sach 

Itranger  to  enter  upon  and  eject  the  ten-  entry  was  no  eviction  to  bar  a. suit  for 

>Dt  from  a  part  of  the  premises.     New-  the    rent.    Fletcher   o.   UcFarlane,   12 

«n  V.  Allin,  1  Ad.  &  Ell.  K.  548.  Mass.  4S. 

The  landlord  cannot  distrain  for  rent,  We  shall  hereafter  <s.  11,  n.)  have 

There   tho   tenant   Is  kept   out  of  one  occasion  to  consider  the  eOect,  npon  the 

'oom  in  the  building  leased,  by  a  prior  respective  rights  and  liabilities  of  land- 

essee,  altbongh  the  tenant  has  occupied  lord   and   tenant,  as  falling   under  the 

luring  the  whole  term.     French  e.  Law-  head  ot  eviction,  of  the  loss  auslained 

vnce,  7  Ilill,  619.  by  a  tenant  in  consequence  ef  the  lak- 

Tbe  posseasion  of  a  stranger  without  Ing  of  the  leased   property  /or  public 

Jtla  is  no  eviction.    Mechanics'.  &c.  v.  tuti.   Some  of  the  reported  caaea  refer 

Scott,  2  ent.  eeo. 
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apportionment,  but  the  whole  rent  will  be  discharged.^  It  has 
been  intimated  that,  if  the  lessee  has  derived  a  substantial 
benefit  from  the  use  of  the  estate  for  a  part  of  the  term,  he  may 
be  liable  on  a  quafitum  merviL  The  case  is  compared  to  that  of 
a  charter-party^  where  the  whole  contract  of  afireightment  is  not 
falfiiled,  but  the  goods  have  been  carried  to  an  intermediate 
port'  Later  cases,  however,  speak  of  these  suggestions  as  mere 
dida.  And  where  a  lessor,  under  a  power,  terminates  the  lease 
between  the  quarters,  he  cannot  maintain  either  an  action  on  the 
lease  or  of  assumpsit  for  rent  accruing  since  the  last  rent  day.^ 

§  1  a.  Where  a  lessee  covenants  to  pay  rent  in  advance^  it 
may  be  paid  at  any  time  during  the  day  on  which  it  is  payable; 
and,  if  evicted  by  paramount  title  on  that  day,  he  is  dis- 
charged.*(a) 

'  Gilb.  145;  Wood  v.  Partridge,  11  Ghatterton  v.  Fox6Daer,64;  Academy, 

Mass.  493;  H'Elderry  v.  Flannigan,  1  Har.  &e.  v.  Hackett,  2  Hilt.  217. 

&6. 806;  Giles  v.  Gomst.  4  Gomat.  270.  *  Fitchburg,  &c.  v,  Melven.  16  Mass. 

See  Bordman  v.  Osborn,  28  Pick.  295;  270. 

alaooiUe,  eh.  15;  Shnmway  v.  Gol1in8,6  *  Nicholson  v.  Mnnigle,  6  Allen,  215. 

Gray,  287;  La  Farge  v.  Halsey,  1  Bosw.  Ace.  Fuller  v.  Swett.  lb.  219  n. 

170;  Lawrence  «.  Knight,  11  Gal.  298;  *  Smith  «.   Shepard,    15   Pick.   147. 

(See  p.  842.) 

more  especially  to  a  partial  eviction  on  qnired  the  land  on  the  opposite  side,  and 
the  same  ground.  the  right  of  ferry  from  that  side,  accord- 
The  general  rule  seems  to  be,  that,  ing  to  law,  by  giving  bonds  to  the  com- 
nnder  these  circumstances,  the  rent  will  missioners.  Held,  no  eviction.  Huff  v. 
not  be  apportioned,  if,  as  is  usually  the  Walker,  1  Smith,  184. 
cue,  the  tenant  is  compensated  by  the  (a)  Where  rent  is  payable  in  advance, 
town,  city  or  other  authority  which  thus  the  right  of  the  landlord ,  to  recover  for  the 
appropriates  the  land.  period  of  the  tenant's  actual  occupation 
The  taking  a  portion  of  land,  out  of  after  rent  becomes  payable,  is  not  de- 
vhich  certain  ground-rent  is  reserved,  feated  by  the  summary  dispossession  of 
by  tSe  pnblic,  for  the  purpose  of  a  high-  the  tenant,  under  the  statute,  in  the 
way,  does  not  work  an  apportionment  of  middle  of  the  quarter.  Davison  v.  Don- 
ihe  rent.  If  the  owners  of  the  land  re-  aids,  2  £•  D.  Smith,  121. 
ceive  the  damages,  they  cannot  set  up  Upon  the  execution  of  an  agreement 
the  taking  in  defence  to  an  action  for  between  landlord  and  tenant  for  one 
rent.  Workman  v.  Mifflin,  80  Penn.  862.  year  (Vom  the  first  of  May,  for  a  certain 
See  Munigle  v.  Boston,  8  Allen,  280.  rent,  payable  every  two  months  in  adr 
Whereastatuteauthorized  the  widen-  vance,  the  tenant  deposited  a  sum  of 
ing  of  a  street,  providing  compensation  money  as  security  for  the  performance 
to  land  owners  by  application  to  a  judi-  of  the  contract  on  his  part,  agreeing  that 
etal  tribunal;  held,  that  one  who  took  a  it  should  finally  be  applied  on  account  of 
lease  of  land  subsequently  to  the  statute,  the  rent,  to  accrue  during  the  latter  part 
being  evicted,  had  no  remedy  upon  the  of  the  year.  On  the  18th  of  May,  the 
covenant  for  quiet  enjoyment.  Frost  v.  tenant  was  dispossessed  by  summary  pro- 
Earnest,  4  Whart.  86.  ceedings,  under  the  statute,  for  non- 
Lessees  of  land  on  one  side  of  a  river,  payment  of  the  rent  due  at  the  com- 
vith  the  ferry  privilege  attached,  ac-  mencement  of  the  tenancy.    Held,  the 
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§  8.  Eviction  may  be  caused,  either  by  the  landlord  himself 
without  title,  or  by  a  third  person  under  a  paramount  title. 
And  where  it  applies  to  the  whole  land,  an  eviction  in  either  of 
these  modes  has  the  same  effect,  of  discharging  the  rent.  But 
where  the  tenant  is  evicted  from  only  a  part  of  the  land — ^if  by 
a  stranger,  the  rent  shall  be  apportioned — if  by  the  lessor  him- 
self, the  whole  will  be  discharged  for  the  time  the  eviction  con- 
tinues.*(a) 


^  Hegeman  «.  McArtbar,  1  Smith. 
147;  8  KeDt,  876;  Dyett  v.  Pendleton,  8 
Cow.  727;  Co.  Lit.  148  b;  Lewis  v. 
Payn,  4  Wend.  428;  Zule  v.  Znle,  24 


Wend.  76;  Yermilyeav.  AuBtin,  2  Smith, 
208;  Blair  v.  Claxton,  18  N.  T.  629; 
Mulligan  v.  Wade,  21  Hi.  470;  lb.  601. 


right  of  the  landlord  to  the  first  advance 
payment,  being  complete  before  the  ten- 
ancy was  terminated,  was  not  taken 
away  by  the  dispossession,  and  formed  a 
legal  set-off  in  an  action  by  the  tenant 
to  recoyer  the  deposit.  -  Cushiogham  v. 
Phillips,  1  Smith,  416. 

When  a  tenant  is  evicted,  he  may  re- 
cover the  difference  between  the  valae 
of  his  lease  for  the  unexpired  term  and 
the  stipulated  rent.  Chatterton  v.  Fox, 
5  Duer,  64. 

If  evicted  at  a  season  of  the  year 
when  the  expense  of  removing  is  greater 
than  it  would  have  been  at  the  expira- 
tion of  the  term,  he  may  recover  such 
extra  expense.    Id. 

But  not,  of  course,  any  increased  rent 
of  other  premises  hired  for  the  purposes 
of  his  business.    Id. 

(a)  It  is  sometimes  held,  that,  in  case 
of  eviction  by  the  landlord,  the  tenant 
will  not  be  liable  for  anything,  though 
he  continue  to  occupy  a  part  of  the  pre- 
mises to  the  end  of  the  term.  2  Smith. 
208.    (See  s.  8.) 

If  the  tenant  is  in  law  evicted,  before 
the  rent  day  arrives,  by  a  mortgagee 
claiming  under  a  mortgage  prior  to  the 
lease,  he  is  discharged  from  the  whole 
rent,  notwithstanding,  it  seems,  he  after- 
wards continues  to  occupy;  because, 
after  the  entry  of  the  mortgagee,  the 
tenant  was  accountable  to  him.  Fitch- 
burgh,  &c.  V.  Melven,  15  Mass.  268.  See 
Hemphill  v.  Eckfeldt.  5  Whar.  274; 
Field  V.  Swan,  10 Met.  112;  Giles  v.  Com- 
stock,  4  Comst.  470. 

It  is  held.  that,  if  the  mortgagee  enters 
for  a  breach  of  condition,  and  threatens 
to  expel  the  lessee  unless  he  pay  the  rent 
to  him,  which  the  lessee  agrees  to  do,  and. 


■ 

actually  does;  this  is  an  eviction.  So, 
in  case  of  a  claim  under  any  other  para- 
mount title,  and  an  aUomment.  And  if 
the  mortgagee  demands  rent,  and  threat- 
ens to  **  put  the  law  iuTorce,"  the  lessee 
has  a  good  defence  on  the  ground  of 
paymentj  without  pleading  eviction  or 
nil  halmttf  to  an  action  for  rent  by  the 
lessor.  Smith  v.  Shepard,  15  Pick.  147; 
Johnston  v.  Jones,  9  Ad.  &  Ell.  809. 
See,  also,  Salmon  v.  Mathews,  8  Mees. 
&  W.  829;  Morse  v.  Goddard,  18  Met. 
177. 

A.  a  mortgagee  of  leased  lands,  having 
a  title  paramount  to  that  of  B,  the  les- 
sor, recovered  a  Judgment  for  possession , 
and  entered  under  an  execution,  but  left 
the  lessee  in  possession.  Held,  A  might 
recoyer  rent  accruing  subsequent  to  such 
entry,  but  not  before.  Mass.,  &c.  v.  Wil- 
son, 10  Met.  126;  see  Newall  v.  Wright, 
8  Mass.  158. 

When  the  landlord  suffers  the  pre- 
mises to  be  recovered  from  his  tenant,  in 
ejectment,  by  an  outstanding  title»  and, 
after  the  writ  of  possession,  the  tenant 
takes  a  lease  or  a  contract  of  purchase, 
under  the  pressure  thereof,  and  without 
fraud  or  collusion;  the  landlord's  right 
to  rent  ceases.  A  recovery  back  does 
not  subject  the  tenant. to  rent  for  the 
period  between  eviction  and  restitution. 
If  still  in  possession,  he  must  attorn  again 
to  his  original  landlord.  Ross  v.  Dysart, 
88  Penn.  452. 

A  sold  land  to  B,  with  covenants 
against  incumbrances,  which  were  known 
to  liim,  and  also  covenants  for  quiet  en- 
joyment ;  for  which  B  was  to  pay  ground- 
rent  ;  and  A  agreed  to  advance  B  money 
for  building,  for  which  the  rent  was  to 
be  increased.    A  granted  the  rent  to  C, 
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§  3.  As  to  the  question  what  shall  constitute  a  part  of  the 
premises  with  reference  to  an  eviction;  if  the  lessee  retains 
merely  certain  articles  appurtenant  to  a  building  from  which  he 
id  turned  out,  as,  for  instance,  the  tools  and  machinery  in  a  mill, 
this  is  held  to  be  an  eviction  from  the  whole,  though  it  seems 
he  would  be  liable  upon  a  quantum  meruit  for  the  use  of  the 
articles.^(a) 

§4.  It  is  laid  down  in  general  terms,  that  an  eviction  in  fact 
or  in  effect,  which  renders  the  premises  useless,  may  prevent  a 
recovery  of  rent '(5)  What  constitutes  an  eviction  can  best  be 
illustrated  by  particular  examples.  A  leases  to  B  a  portion  of 
his  land,  afterwards  conveys  the  whole  land  to  C,  reserving 
rent,  and  then,  for  non-payment  of  rent  by  B,  accruing  after  the 
deed  to  C,  enters  and  distrains.  This  is  an  eviction  of  C,  which 
suspends  his  whole  rent.^  So  the  entry  of  the  landlord  on 
premises  left  by  the  tenant  during  the  term,  putting  another  in 
possession,  and  refusing  to  permit  the  assignee  or  agent  of  the 
tenant  to  occupy  during  the  remainder  of  the  term,  constitutes 
an  eriction,  which  suspends  accruing  rent,  but  not  that  which 

>  Fitchburg,  &c.  v.  MeWen,  16  Haas.       '  Halligan  v.  Wade,  21  HI.  470. 
8.    (See  p.  844.  n.  a.)  '  Lewis  v.  Payn,  4  Wend.  428. 


tad  fcbe  grant  was  recorded;  and,  before  tenant  agreed,  in  writing,  to  hold  under 

the  deed  was  deiivered,  B  gave  notice  to  him:  held,  such  entry  and  disturbance, 

G,  thai  A  had  failed  to  advance  the  although  not  an  eviction,  in  a  tedinical 

money.    Held,  in  an  action  by  C  against  sense,  were  equivalent  to  an  ouster,  and 

B  for  the  rent,  as  B  had  the  above-men-  the  tenant  was  not  afterwards  liable  to 

tioned  covenants,  he  could  not  keep  back  the  lessor  for  the  rent,  and  might  dispute 

the  rent,  which  was  in  the  nature  of  pur-  bis  title  in  an  action  of  assumpsit  tbere- 

chsae-money,  though  the  mortgages  were  for.    George  v.  Putney.  4  Gush.  851. 

not  satisfied' and  the  land  was  unproduc-  But  see  Hickman  v.  Machin,4  Hurl.  & 

tife;  that,  as- A  had  failed  to  advance,  N.  716. 

and  C  had  notice,  B  could  keep  back  the  (a)  See  Wiuard  v.  Bunting,  84  N.  T. 

part  of  the  rent  which  was  the  conside-  (7  Tiffa.)   158.    Where  mills  and  the 

ration  for  the  advance ;  and  that,  if  G  had  machinery  are  leased ,  and  the  real  estate 

paid  the  whole  purchase-money  for  the  sold  on  execution  against  the  lessor,  the 

graot  of  the   rent   before   notice,  she  lessee  is  liable  to  the  purchaser  for  only 

woold  be  protected  for  the  whole,  or  j^ro  a  proportional  part  of  the  rent,  if  the 

UuUo  where  part  had  been  paid.    Juve-  machinery  be  personal  property.  BufFhm 

nal  V.  Jackson,  2  Harris,  519.  vt  Deane,  4  Gray,  885. 

Where  a  judgment  creditor  levied  his  Whether  the  establishment  of  a  right 

execation  upon  real  estate,  under  lease  qf  common  in  the  land  is  an  eviction, 

iod  in  the  occupation  of  the  lessee,  and,  see  Jew  v.  Thirdwell,  1  Gha.  Gas.  81. 

before  the  rent  became  due,  entered,  (b)  So  where,  by  the  act  of  the  land- 

cliimteg  title,  and  threatened  the  tenant  lord  before  entry  of  the  lessee,  the  house 

to  put  him  out  unless  he  would  yield  is  rendered  unfit  for  use.  he  is  not  liable 

poteetslon  and  attorn;  whereupon  the  for  rent.  Gleves9.Willottghby,7Hill,88. 
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has  fallen  due  before  entry.^  So  where  a  landlord,  during  a 
lease,  without  the  consent  of  the  tenant,  enters  upon  the  pre- 
mises, which  have  been  vacated  by  the  tenant,  and  holds  a  con- 
tinuous possession,  inconsistent  with  the  possessory  right  of  the 
tenant,  such  possession  is  an  eviction,  and  precludes  the  recovery 
of  rent  wliile  it  continues.  And  this  whether  the  entry  be  for 
condition  broken  or  not.  If  for  condition  broken,  it  signifies 
an  intention  to  terminate  the  lease  entirely;  if  the  landlord 
regard  the  lease  as  still  continuing,  the  right  to  rent  is  suspended 
during  the  occupancy.^  So  A  leased  a  house  to  B  for  one  year. 
B  endorsed  to  A  the  note  of  a  third  person  as  security  for  the 
rent;  occupied  for  two  quarters,  for  which  he  paid,  and  part  of 
a  third;  at  the  end  of  which  time  he  removed,  delivering  up 
the  key.  A  then  let  the  house  to  C,  and  delivered  her  the  key; 
and  afterwards  sued  the  note  in  his  own  name,  and  obtained  full 
satisfaction  of  the  judgment.  B  brings  assumpsit  against  A  for 
money  had  and  received.  Held,  he  should  recover  the  amount 
of  the  note  and  interest,  deducting  the  balance  due  for  a  part 
of  the  third  quarter's  rent;  that  A  might  be  considered  as  B's 
agent  in  procuring  a  new  tenant,  and  thus  responsible  for  the 
rent;  or,  if  not,  as  having  ousted  B  from  the  house,  or  consented 
to  an  assignment  of  the  term  to  C,  and  accepted  rent  from  her, 
which  would  discharge  B.^  So  where  aveiygross  and  excessive 
nuisance  occurred  upon  the  premises  by  the  breaking  asunder 
of  a  privy  therein,  and  the  tenant  quit  as  soon  as  he  could  find 
other  accommodations;  held,  he  was  not  liable  afterwards  for 
use  and  occupation.^  So  where  a  landlord  himself  occupied  the 
room  over  the  premises  leased,  as  a  grocery  store,  the  drippings 
from  which  rendered  them  unfit  for  use,  and  thereupon  the 
tenant  abandoned  them  to  the  lessor;  held,  he  was  no  longer 
liable  to  pay  rent.* 

§  5.  But  there  is  another  class  of  cases,  which  seem  more 
favorable  to  the  rights  of  the  landlord.*  Thus  suffering  a 
leakage  in  the  waste-pipe  to  the  lower  floor  occupied  by  the 


*  Briggs  V.  Thompson,  9  Barr,  88S. 
'  Day  V.  WatsoD,  8  Mich.  585. 

*  Randall  v.  Rich,  11  Mass.  494. 


♦  Cowie  V.  Goodwin,  9  C,  &  P.  878. 
'  Jackson  o.  Eddy,  12  Miss.  209. 
'  S^  Edgcrton  v.  Page,  1  HUt.  364. 
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tenant  is  no  evictioii.^  Nor  the  use  of  a  privy  in  a  passage-way 
to  the  leased  premises,  which  was  in  existence,  though  not  in  use, 
at  the  time  of  the  lease.^  And  where  landlord  and  tenant 
jointly  occupy,  the  mere  presence  of  the  former  on  the  part 
peculiarly  pertaining  to  the  latter,  unless  exclusive  of  the  lat- 
ter, is  no  eviction.^  Nor  an  assault  by  the  landlord  upon  the  ten- 
ant, on  the  land.^  So  where  a  lessee  was  to  have  the  use  of  a 
railroad,  but  the  facts  showed  that  he  did  not  wish  to  use  it,  but 
had  determined  to  abandon,  and  had  abandoned  it,  and  by  his 
own  acts  made  it  useless;  held,  even  if  certain  acts  of  the  lessor 
in  connection  with  the  railroad  constituted  a  trespass,  there  was 
no  eviction,  and  the  rent  might  be  recovered/  So  an  inter- 
ference by  the  chief  landlord  with  the  possession  of  a  sub- 
tenant; as,  in  consenting  to  the  removal  of  a  wall  standing  upon 
his  land,  and  essential  to  the  use  of  a  part  of  the  demised  pre- 
mises, is  a  trespass,  for  which  an  action  against  him  by  the  sub- 
tenant is  maintainable,  but,  as  between  the  lessee  and  the  sub- 
tenant, does  not  operate  as  an  eviction.^  So  it  is  said,  the  erect- 
ing by  the  landlord  of  a  nuisance  upon  adjoining  land  will  not 
bare  the  effect  of  eviction  as  to  the  rent  J  So  the  fact  that  the 
premises  leased  are  in  an  unhealthy  condition,  if  the  tenant  has 
entered,  is  no  defence  against  a  claim  for  rent  If  he  take 
measures  speedly  to  remove  the  cause  of  complaint,  he  may 
claim  a  deduction  for  the  expense.  Otherwise,  where  he  entered, 
knowing  or  having  opportunity  to  know  the  facts.^  So  the 
accidental  spreading  of  a  poisonous  substance  over  a  pasture 
leased,  whereby  cattle  died,  was  held  not  to  discharge  the  rent.^ 
And  a  landlord  may  erect  a  building  on  a  lot  adjoining  him, 
though  it  darkens  the  windows  of  the  building  on  the  lot 
demised.  Such  erection  is  not  an  eviction,  if  it  is  a  ground  of 
damage6.^®(a)     So  A  leased  the  lower  part  of  a  house  to  B  and 

M  Hat.  820.  ^8  Kent,  871. 

'  Vttel  0.  Herner,  1  Hflt.  14)f.  '  Cohon   v.  Dupont,  1    Sandf.    260; 

'  Rtndall  v.  Albnrtifl,  1  Hilt.  286.  Westlake  v.  De  Grave,  26  Wend.  669. 

*  Vatel  9.  Herner,  1  Hilt.  149.  •  Sutton  v.  Temple,  12  M.  &  W.  62. 

*  Peck  r.  Hiler.  81  Barb.  117.  "  Palmer  v.  Wetmore.  2  Sandf.  818. 

*  Lackey  v.  Frantzkee,  1  Smith,  47. 

(a)  A  fortiarif  tbis  is  no  eviction  if    done  by  an  adjoining  owner.    Thns,  A 


348 


ikMEBICAN  LAW  OF  REAL  PROFEBTT. 


afterwards  the  upper  part  to  C.  B  used  his  part  for  purposes 
of  prostitution,  accompanied  by  drinking,  noise  and  riot,  of 
which  C  gave  A  notice.  A  denied  all  knowledge  of  such  use. ' 
C  haying  quit  the  premises  leased  to  him;  held,  in  an  action  for 
rent,  the  fia^ts  above  stated  were  no  defence;  that  it  was  no  more 
•the  duty  and  right  of  the  landlord  than  of  any  other  person, 
to  abate  the  nuisance  of  a  bawdy  house. ^  So  the  tenant  is  not 
released  from  liability  to  pay  rent,  because  either  himself  or  the 
landlord  is'  legally,  and  with  reasonable  diligence,  making 
repairs?  And,  in  general,  the  mere  impairing  of  the  beneficial 
enjoyment  is  no  eviction,  if  the  tenant  remains  in  possession 
of  the  premises;  nor  is  it  the  ground  of  a  counter  action.^ 

§  6.  We  have  already  considered  the  subject  of  covenants^ 
and  their  effect  upon  the  mutual  and  respective  liabilities 
of  landlord  and  tenant(a)  The  whole  doctrine  of  eviction 
seems  to  rest  in  great  measure  upon  the  express  or  implied 
covenant  on  the  part  of  the  landlord  for  quiet  enjoymenl.  In 
reference  to  this  particular  covenant,  a  mere  entry  upon  the 
land  by  the  landlord  is  simply  a  trespass,  and  not  an  eviction  or 
breach  of  covenant  for  quiet  enjoyment,  which  discharges  the 
rent  So  an  action  lies  for  the  rent,  though  the  landlord  has 
offered  to  let  and  advertised  the  premises,  and  thereby  pre- 

^  Gilhooly  v.  Wasbington,  8  Sandf.  880.        *  Edgerton  v.  Page,  ^  N.  Y.  (6  Smith) 
'  KeUenberger  v.  Forseman,  18  Ind.    281;  1  Hilt.  820. 
476. 


demised  to  B  a  building  in  which  were 
Bundrj  windows,  opening  on  the  groand 
of  G.  C  erected  a  party-wall,  by  which 
the  windows  were  closed  up  Held,  not 
an  eviction.  If  A,  at  the  time  of  the 
demise,  knew  of  C's  intention  to  baild 
sach  wall,  he  was  not  bound  to  commu- 
nicate such  knowledge  to  B.  As  the 
vacant  lot  did  not  belong  to  A,  there  was 
no  implied  eauement,  of  light  and  air; 
nor  was  there  an  implied  warranty  that 
the  premises  were  fit  for  the  purposes 
for  which  they  were  rented;  nor  that 
they  should  continue  so,  if  there  were  no 
default  on  the  part  of  the  landlord. 
Hazlett  V.  Powell,  6  Gas.  298. 
(a)  A  lease  contained  a  proviso,  that, 


in  case  of  the  breach  of  any  covenants, 
the  landlord  might  enter  and  re-let,  ap- 
plying the  avails  of  snch  re-letting  to, 
first,  the  expense  of  re-entry;  second, 
payment  of  the  rent  due  nnder  the  lease ; 
the  residue  to  be  paid  the  tenant,  he 
agreeing  to  make  up  any  loss  arising 
during  the  remainder  of  the  term.  The 
landlord  took  possession  and  re-let. 
Held,  in  accounting  to  the  first  tenant 
for  rent  accruing  from  the  second,  he 
was  not  entitled  to  make  any  deduction 
for  expenditures  for  permanent  improve- 
ments, by  which  the  premises  were  in- 
creased in  value  and  a  higher  rent  ob- 
tained. Hackett  v.  Richards,  8  £.  D. 
Smith,  18. 
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vented  applications  for  under-letting,  and  though  they  have 
been  unoccupied.^ 

§  7.  The  covenaut  to  repair  is  also  brought  in  question,  in 
connection  with  the  point  of  eviction,  (a)  Although  a  lease 
binds  the  landlord  to  repair,  his  neglect  to  do  so  will  not  autho- 
rize an  abandonment  of  the  premises,  unless  the  repairs  were, 
expressly  made  a  condition  precedent  of  the  obligation  to  oc- 
cupy. The  failure  to  repair  is  not  an  eviction,  but  a  breach  of 
covenant,  more  especially  if  the  tenant  continue  his  occupation 
for  a  long  time.'^d)  And  where  there  is  no  covenant  to  repair, 
the  tenant,  finding. the  building  untenantable,  cannot  set  up  an 
eviction  by  the  landlord,  for  suffering  it  to  remain  in  that  con- 
dition. So  a  subsequent  parol  agreement  to  repair,  without 
any  new  consideration,  is  not  binding.  The  continuance  of  the 
tenant  in  the  occupation  is  not  a  sufficient  consideration.'  « And 
a  tenant  is  not  exempted  from  paying  rent  after  a  loss  by  fire, 
b7  a  clause  which  exempts  him  from  restoring  the  property  in 
case  of  such  loss.^  So  where  a  lessor  in  fee  covenanted  that  the 
leasee  should  have  common  of  pasture  and  estovers  from  other 
laods  of  the  lessor,  and  afterwards  approved  the  lands,  thereby 
destroying  the  common;  held,  this  covenant  could  not  be  con- 
strued as  a  grant,  and  the  breach  was  no  defence  to  a  suit  for 
the  rent.^ 

§  8.  Somewhat  in  the  nature  of  eviction  as  a  defence  against 
the  claim  for  rent,  is  some  alleged  fraud  or  misrepresentation  on 
the  part  of  the  landlord  in  reference  to  the  condition  of  the 
demised  premises.     Such  defence,  to  be  available,  must  be  pre- 


'  Levy  V.  Bend,  1  Smith,  169;  Wilson  *  Beach  v.  Farish,  4  Gal.  889. 

V.  Smith,  6  Terg.  879;  Ogikie  v.  Hull,  *  Watts  v.  Coffin,  11  John. 496;  Ether- 

5  Hill,  62.  idge  v.  Osborn.  12  Wend.  629;  Bryan  «. 

'  Speckela  v.  Sax,  1  Smith,  268.  Fisher,  8  Blackf.  820;  Hill  v.  Bishop,  2 

'  Cram  v.  Dresser,  2  Sandf.  120.  Ala.  19.  S.  820. 

(a)  There  is  no  implied  agreement  in  came  overflowed.     Banks  «   White,  1 

letting  premises,  that  the  landlord  shall  Sneed,  618. 

keep  them  tenantahle.    Post  v.  Tetter,  (6)  On  the  other  hand,  the  entry  of 

2  E.  D.  Smith,  248.     (See  p.  286.)  the  landlord  to  repair,  for  the  tenant's 

Nor  that  the  land  leased  shall  remain  henefit,  is  not  an  eviction.    Peterson  v, 

in  the  same  condition;  as  where  the  city  Edmonson,  6  Harring.  878. 
iDsde  new  streets,  wherehy  the  land  be- 
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cJBely  alleged  and  proved.  Thus,  in  an  action  for  rent,  the  answer 
alleged  that  the  landlord  falsely  represented  certain  water  pipes 
upon  the  premises  to  have  been  properly  made.  The  time 
of  the  misrepresentation  was  not  stated,  gor  whether  it  was 
wilful,  or  made  as  an  inducement  to  the  hiring,  or  relied  upon 
by  the  tenant.  Although  the  answer  claimed  a  deduction  from 
the  rent,  for  repairs  upon  the  house,  and  also  averred  that  an 
agreement  by  him  to  keep  the  pipes  in  order  was  rendered 
void  by  the  fraudulent  representation,  and  that  he  was  therefore 
entitled  to  re-payment  of  the  moneys  paid  by  him  for  that  pur- 
pose, which  be  sought  to  set  off  and  claim  by  way  of  recoupment; 
yet  there  was  no  specific  allegation  that  he  had  actually  made 
such  repairs,  nor  paid  any  money  therefor,  and  no  damages 
were  specified  as  sustained  by  him  from  the  misrepresentation. 
Het<],  that  sufficient  foundation  was  not  laid  in  the  answer  for 
evidence  of  the  alleged  misrepresentation  and  repairs.' 

§  9.  A  tenant  cannot  avoid  the  contract  on  the  ground  of 
fraud,  and  yet  retain  possession.^  So,  in  case  of  interference 
by  the  landlord  with  the  premises;  if  the  tenant  foils  to  aban- 
don them  within  a  reasonable  time,  or  does  any  act  inconsistent 
with  the  right,  he  wuves  it^ 

^  10.  In  the  cases  above  mentioned,  the  tenant  is  deprived  of 
his  land  by  the  fault  of  the  lessor;  consisting  either  in  a  wrong- 
ful entry  made  by  himself,  a  wrongful  use  of  other  land,  or  in 
conveying  a  defective  title,  which  is  afterwards  defeated  by 
third  persons.  But  there  are  other  cases  of  a  different  sort; 
where  the  tenant  loses  his  land  or  buildings,  wholly  or  in  part, 
by  inevitable  accident  or  irresbtible  force.  Upon  this  point,  the 
following  distinctions  seem  to  be  established,  though  not  with 
the  perfect  clearness  that  might  be  desired. 

^  11.  Where  the  tenant  is  deprived  of  the  use  of  the  leased 
premises,  he  is  discharged  from  any  mere  t^al  liability  result- 
ing from  his  lease  and  occupancy,  such  as  vjosie.  But  if  he  has 
expressly  covenanted  or  agreed  to  pay  rent,  he  still  remains 

•  CromiDBliD  V.  Tbieu,  81  Ala.  112. 
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liable,  as  before,  to  an  action  of  covenant,  or  an  action  of  debt.^ 
Thus  if  an  army  enter  and  expel  the  tenant,  he  is  still  bound 
for  the  rent.(a)  So,  if  a  house  is  destroyed  by  tempest,  or  acci- 
dentally burned, (&)  although  the  lessee  covenanted  to  keep  the 

*  Gibson  v.  Perry,  29  Mis.  245;  Padine  Sty.  47.    See  Bigelow  v.  GoUamore,  6 

9.  Jane,  1  Rollers  Abr.  946;  Alleyn,  26;  Gush.  226. 

(a)  One  of  the  earliest  cases  upon  this  (b)  Partial  injury  of  a  building  by  fire, 

nibject  arose  from  a  tenant's  being  driven  so  as  to  render  part  of  it  uninhabitable 

from  his  land,  in  the  reign  of  Gharles  I,  until  repaired,  does  not  authorize  the 

byPrinceKupert  and  his  soldiers.    And  tenant  to    terminate    a    lease   thereof, 

i]»9CiiojiwM  not  covenant, hut  debt.  The  which  provides  that,  'Mf  the  premises 

rewrroiion  was  held  to  make  a  covenant  shall  be  destroyed  by  fire,  the  payment 

ta  law.    Paradine  v.  Jane,  Alleyn,  26.  of  rent  and  the  relation  of  landlord  and 

Iq  South  Carolina,  a  loss  by  the  dan-  tenant  shaU  cease  at  the  election   of 

fftn  of  war  has  been  held  a  good  defence,  either  party.''    Wall  v.  Hinds,  4  Gray, 

Bsjly  V.  Lawrence,  1  Bay,  499.     (So  it  266. 

haa  been  held,  that,  under  the  plea  of  no  Lease  of  three  rooms  and  a  landing 

rtnt  in  arrear,  a  lessee  may  prove  that  upon  a  canal  with  a  front  of  200  feet, 

the  bouse  baa  been  rendered  almost  un-  and  a  covenant  to  pay  rent  while  per- 

tenantablebyastorm,  and  that  the  land-  mitted    to    occupy.    The    rooms  being 

lord  bad  notice  to  repair.    And,  in  such  burned,  held,  there  was  no  discharge, 

esse,  it  seems  the  rent  may  be  appor-  but  only  a  proportional  abatement  of  the 

tiooed.  Ripley  v.Wightman,  4 McG.  447.)  rent,  unless  the  rest  of  the  propertyWas 

In  Pennsylvania,  seizure  and  eviction  surrendered.      Willard   v.  Tnlman,  19 

by  public  enemies  is  no  defence  to  an  ac-  Wend.  868. 

tion  for  rent,  though  it  discharges  the  A  leased  store  Was  burned,  the  whole 

obligation  to  give  up  the  premiees  in  re-  rent  having  been  paid  in  advance ;  and 

pair.    Pollard  v.  Shauffer,  1  Dall.  210.  the  lessor  rebuilt  and  leased  to  others. 

\fbere  a  building  is  torn  down  by  pub-  Held,  the  lessee  might  recover  so  much 

lie  aothority,  if  the  act  is  unauthorized,  of  the  rent  as  applied  to  the  period  since 

it  is  a  trespass;  if  authorized,  the  au-  the  new  lease.     Ward  v  Bull,  1  Branch, 

tbority  was  equally  well  known  to  both  271. 

parties.    In  either  ca^e,  only  the  balance  Where  a  lessor,  in  a  lease  of  several 

of  rent  accming  subsequently  can  be  de-  buildings,  covenanted  to  repair  in  case 

dactedon  this  account,  as  for  failure  of  of  damage  by  fire,  and  the  lease  pro- 

eonsideration.     Noyes  v.  Anderson,   1  vided,  that,  in  case  of  such  damage,  the 

Dner,  342.  rent  for  the  buildings  thereby  rendered 

The  complainant  hired  a  store  in  Bos-  untenantable  should  cease  while  they 
ton  for  three  rears,  cuvenaoting  to  pay  remained  untenantable;  held,  the  coye- 
tbe  rent,  and  leave  the  premises  in  good  nants  were  independent,  and  the  neglect 
repair  at  the  end  of  the  term,  and  the  of  the  lessor  to  rebuild  did  not  excuse 
lessor  reserving  a  right  to  enter  and  the  non-payment  of  rent  for  the  build- 
make  improvements.  The  front  part  of  ings  which  were  uninjured.  Allen  v. 
tbe  land  was  taken,  and  the  front  wall  Culver,  8  Denio,  281. 
of  the  building  cut  off,  by  the  city,  in  The  destruction  of  leased  premises 
order  to  widen  the  street.  Held,  the  by  firej  as  would  naturally  be  expected, 
term  was  not  thereby  ended,  nor  the  has  given  rise  to  more  questions  and  dis- 
tenant  discharged  from  his  covenants  to  tinctiotis  than  any  other  form  of  aeci- 
pay  r«nt.  Patterson  v.  Boston,  20  Pick,  dental  or  providential  loss.  The  general 
lo9.  rule  is,  undoubtedly,  as  stated  in  the 

Wliere  a  statute  authorized  the  widen-  text;  but  not  adopted  without  doubt  and 

iog  of  a  street,  providing  compensation  discussion,  and  often  qualified  or  modi- 

t«  land  owners  by  application  to  a  judl-  fled  by  the  circumstances  of  particular 

cial  tribunal;  held,  that   a  party  who  cases.    The  practical  importance  of  the 

took  a  lease  of  land  subsequently  to  the  subject  is  much  diminished  by  the  almost 

staiate,  being  evicted,  had  no  remedy  universal  custom  of  expressly  excepting 

upon  the  covenant  for  quiet  enjoyment,  loss  by  fire  from  the  covenant  in  leases 
Frost  V.  Earnest,  4  Whar.  86.  See  p.  848. 
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premises  iu  repair,  casualties  by  fire  only  excepted;  his  cove- 
nant to  pay  rent  will  bind  him  during  the  term.'  {See  ch.  15.) 
The  rule  is  founded  upon  the  consideration  that  a  lease  for  years 
is  a  sale  for  the  term,  and,  unless  there  are  express  stipalatJons, 
the  lessor  does  not  insure  against  inevitaMe  accidents,  or  any 
other  deterioration;  and  that  losses  by  fire  generally  arise  from 
the  carelessness  of  tenants,  which  it  is  the  policy  of  the  law  to 
restrain.' 

'  Peterson  e.  Edmonaon,  5  Harrbg.  *  Fowler  v.  Bott,  6  Htm.  67;  8  E«iit, 

878;  Honku.  Cooper,  2  Ld.  Ray.  1477;  S73-4;  amee.Black,4McC.48].lwhlcb 

Hatlett  V.  Wflie,  S  Johc.  44 ;  Lamolt  r.  caje  treaU  the  Engliib  rale  on  the  nib- 

Steretl,   I   Harr.   h   J.   42;   Taverner,  ject   ai  doubtnit.     And  sea  Brown  v. 

Dyer,  66  a;  Carter  v.  CnmmiQi,  1  Cha.  Qntlter,  Ambl.  621). 
Cu.  84;  White  v.  Molyaem,  2  Kelly,  124. 

to  pay  rent.     See  Gnrea  v.  Berdan,  26  hnllt  where  the  former  otM  stood,  qpon 

N.  Y.  498,  the  ground  of  lapM  of  ttme,  and  that 

It  hM  be«D  held  that  an  igreement  to  the  landlord,  thongh  not  bonnd  to  re- 

give  a  leaie  generally  doei  not  bind  the  build,  and  legally  entitled  to  the  rent, 

party  Co  give  a  leaM,  providiDg  that,  if  had  not  enforced  his  claim;  it  va«  left 

tbe  premises  aball  be  buroed  or  rendered  to   the   Jury   to  oonaider  whether   tha 

untenantable,  tbe   rent  shall  cease  till  plaintiS'  had  not  teaived  bis  right  to  the 

they  are  rebuilt  or  repaired.    Eaton  c.  premiaes  at  the  time  of  the  flre;   and 

Wbitaker,  18  Conn.  222.    (See  p.  282')  they  found  fbr  the  del^ndant.    Doe  «. 

Where,  after  a  destruction  by  Ore.  tbe  Sandbam,  1  T.  R.  710;  Baker  s.  Holtp- 

leuor  entered,  took  away  certain  article*  laffeU,  4  Taun.  46. 

and  made  Ttrioiis  uses  of  Ibe  property;  la  aauit  fbr  rentof  premlaesdeRtroyed 

held,  tbe  tenant  was  still  bouud  for  (be  by  Bre,  eridenca  that  the  property  waa 

rent.     Belfour  i.  WesbJn,  1  T.  R.  810.  insured,  and  tbe  landlord  received  tho 

An  npper  Soor  ofa'housewas  occn-  insurance  money,  or  that  he  reoefTed 

^ed,  at  a  rent  payable  quarterly.  Fend'  money,  for  Iom  of  tbe  property,  ont  of  » 

Ing  a  quaiter.  tjie  bouse  was  burnt,  and  general   relief  fund,   ]i  not   a  deftnoe. 

rendered  uDtenantabte.    Held,  the  land-  Magaw  v.  Lambert.  8  Barr,  444. 

lord  might  still  recover,  in  an  action  for  But  if  a  landlord  take  poasesiion  of 

nse  and  occupation,  at  least  the  arnuont  tbe  rains  of  his  premiaes  destroyed  by 

of  rent  np  to  tbe  time  of  the  fire,  from  Are,  for  the  purpose   of  rebuildiug.  if 

the  preceding  qaarter  day.    Parker  v.  without  the  consent  of  bis  tenant,  ft  U 

Gibblni,  1  Gale  &  Dav.  10.  an  eviction  i  If  with  hie  assent,  it  U  k 

So  It  has  been  held,  that  a  tenant  rescission  of  the  lease;  and  in  either 
front  year  to  year  is  liable  for  use  and  case  the  rent  is  suspended.  lb. 
occupation,  though  tbe  premises  be  Where  certain  rooms  and  passage- 
burned,  lion  V  Gurton,  5  Bing  N.  501 ;  ways  in  tbe  basement,  the  gronnd  story, 
Toluntioe  c.  Godfrey,  9  Verm.  186.  It  and  on  the  second  floor  of  a  building, 
aeems,  if  tbe  bouse  is  rebuilt  the  tenaut  were  leaded,  the  lessee  covenanting  to 
might  claim  it.  lb.  But  wbece  tbe  pay  rent,  but  not  to  rebuild,  and  tho 
third  story  of  a  house  was  leased  for  a  building  was  accidentally  destroyed  by 
term,  tbo  bouse  burnt  and  rebuilt,  and  a  flre,  and  no  erection  was  substituted  for 
tender  made  to  the  tenant  of  bis  part,  It  by  the  lessor,  of  a  height  equal  to  the 
who  refused  to  take  it;  it  was  left  to  (ha  second  floor  of  the  former  edifice,  or 
Jury  tn  decide.  In  an  action  for  rent,  upon  that  part  of  tbe  ground  which  was 
whether  "  tbe  old  law  was  too  severe,"  covered  by  the  stores  occupied  by  the 
and  whether  the  facts  showed  an  evlc-  lessee;  held,  the  lease  was  a  lease  of 
tlon.  Law  Rep.  Feb.  1841.  p.  B90.  apartments  only,  and  wltb  the  destruc- 
And  where,  a  long  time  after  a  loss  tlon  of  these  tbe  obligation  to  pay  rent 
by  Are,  the  tenant  brought  ejectment  for  them  was  at  an  end.  Gnres  v 
against  the  landlord  for  the  house,  re-  Berdan,  29  Barb.  100. 
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§  12.  In  equity  it  has  been  held,  that  a  loss  by  fire  as 
effectually  diseharges  the  rent,  as  an  eviotion  by  title;  and, 
although  the  landlord  may  maintain  an  action  at  law,  that  equity 
will  restrain  it  by  injunction,  until  the  house  is  rebuilt;  espe- 
cially where  he  was  insured.  Though  neither  landlord  nor  ten«> 
ant  is  bound  to  rebuild,  unless  it  is  so  expressly  agreed.^  But 
it  ia  further  said,  that  there  is  no  general  rule  in  a  court  of 
equity  to  relieve  in  such  a  case.  It  will  afford  relief  only  under 
particular  circumstances.  In  late  English  cases.  Chancery  has 
refused  to  interfere;  and  Chancellor  Kent  regards  this  as  the 
settled  doctrine.^  So,  where  there  is  a  covenant  to  pay  rent  and 
repair,  with  express  exception  of  casualties  by  fire,  the  lessee 
is  liable  for  rent,  though  the  premises  be  burned  and  not  rebuilt 
after  notice;  nor  will  equity  restrain  a  suit  therefor.^ 

§  13.  The  further  question  arises,  where  a  tenant  is  deprived, 
by  act  of  God  or  ijoevitable  accident,  of  a  part  only  of  the  pre- 
mises leased,  whether  there  shall  be  an  apportionment  of  the 
rent  The  earliest  case  upon  this  point  was  one  in  which  a  man 
hired  land  and  a  flock  of  sheep  together.  The  whole  flock 
having  died,  it  was  contended  that  the  rent  should  be  appor- 
tioned; but  the  question  was  not  decided.^  Where  a  mill  was 
carried  away  by  ice,  it  was  held,  that  the  tenant  was  still  bound 
to  pay  rent,  partly  on  the  ground,  that  this  was  only  a  partial 
destruction  of  the  property  leased^ —  a  fishery  and  other  valua- 
ble rights  being  still  left.^  If  a  part  of  the  land  is  surrounded 
by  water,  or  swept  by  wild  fire,  there  shall  be  no  apportionment. 
But  if  a  part  of  it  be  covered  or  surrounded  by  the  sea,  the  rent 
shall  be  apportioned,  because  the  tenant  loses  the  use  of  the 
land,  with  very  slight  chance  of  regaining  it.^(a) 

>  Treat,  of  Eqn.  lib.  1.  ch.  6,  sec.  8;  pzaffeU  «.  Baker,  18  Yes.  115;  White  v. 

Brown  v,  Qailter.  Amb.  619;  Steele  v.  Mol3meax,  2  Kelly,  124. 

Wright.  1  T.  R.  708;  Gates  v.  GreeD,  4  *  Ward  v.  Bull,  1  Branch,  271. 

Ptige.  866.  *  Taverner's  case,  Dyer,  65  b;  Hart «. 

M  T.  R.  710;  Fowler  v.  Bott.  6  Mass.  Windsor,  12  Mees.  &  W.  68. 

68;  Hare  v.  GroTes,  8  Anst.  687;  Holt-  *  Ross  v.  Overton,  8  Gall.  268. 

'  1  RoUe's  Abr.  286.     ^ 

(a)  In  a  lease  for  years  of  a  mill  the  term,  by  fire  or  other  nnaroidable 

dn?en  by  water,  it  was  stipalated,  that  casualty,  so  as  to  be  rendered  nnflt  for 

if  the  premises,  or  any   part  thereof,  use  and  habitation,  the  rent  reserved  or 

should  be  destroyed  or  damaged,  daring  a  part  thereof,  according  to  the  nature 

23 
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§  14.  A  purchase,  by  the  landlord  from  the  tenant,  of  his 
whole  interest,  will  discharge  or  extinguish  the  rent  But  a 
purchase  on  condition,  or  of  a  part  only  of  the  tenant's  interest, 
will  not  extinguish,  but  merely  suspend,  the  rent;  which,  upon 
the  termination  of  the  particular  estate  purchased,  or  perform- 
ance of  the  condition,  and  the  restoration  of  the  land  to  the 
tenant,  will  revive.  So,  if  the  landlord  purchase  only  a  part 
of  the  lands,  the  rent  will  be  extinguished  proportionably  for 
these  only,  but  still  continue  for  such  part  of  the  lands  as  are 
retained  by  the  tenant.  So  a  landlord  may  release  a  part  of  tlic; 
rent,  and  the  rest  will  remain.^  But  if  the  rent  be  payable  in 
some  indivisible  thing,  as  a  horse  or  a  hawk,  a  purchase  by  fhe 
landlord  of  part  of  the  land  extinguishes  the  whole  rent.  On 
the  other  hand,  if  the  return  to  be  made  is  some  act  for  the 
public  benefit — as  to  repair  a  road,  or  keep  a  beacon — ^such  a 
purchase  will  not  extinguish  the  rent,  even  in  part.  A  descent 
of  part  of  the  tenancy  to  the  owner  of  the  rent  will  not  extin- 
guish it,  though  indivisible.* 

§  15.  Although  formerly  doubted,  it  is  now  settled  that  a  rent- 
service,  being  incident  to  the  reversion,  may  be  apportioned  by 
transferring  a  part  of  the  latter,  with  which  the  rent  will  pass, 
without  any  express  mention  of  it.  So  the  rent  itself  may  be 
apportioned  by  devise.^  Thus  one  having  a  rent  of  £10  may 
devise  £6,  part  thereof,  to  A,  B  and  C  severally,  to  each  a  third. 
In  such  case  each  devisee  (and,  it  seems,  the  heir-at-law  also) 
may  have  a  separate  remedy  for  his  rent.^    A  rent-service  may 


'  8  Cruise,  206-7;  Goardioe  v.  Davis, 
1  Bai.  469;  Lit.  222;  18  Vin.  Abr.  604. 

*  Gilb.  165;  1  Inst.  149  a;  Gilb.  166. 

*  8  Cruise,  211. 

*  Collins  V.  Harding,  18  Rep.  67;  Gilb. 

and  extent  of  the  Injury,  should  be  sus- 
pended or  abated,  until  the  premises 
should  be  put  in  a  proper  condition  for 
UAC  by  the  lessor.  In  an  action  for  rent, 
the  lessee  offered  to  show  that  the  water- 
wheel  had  been  in  use  for  several  years 
previous  to  the  lease,  and  had  frequently 
been  out  of  order  and  repaired;  that, 
during  the  term,  it  broke  down^  when 
going  at  its  ordinary  rate  of  speed ;  and 
that  upon  examination  it  was  found  to 


178;  Ards  v,  Watkins,  Cro.  Eliz.  687, 
661;  Daniels  v.  Richardson.  22  Pick.  666. 
See  Salmon  v.  Mathews,  8  Mees.  k,  W. 
827;  Crosby  v.  Loop,  18  Illln.  626. 


be  so  rotten,  old.  out  of  repair,  and 
worn  out,  as  to  be  almost  worthless,  and 
not  worth  repairing;  but  no  evidence  was 
offered  to  show  that  the  condition  of  the 
wheel  was  owing  to  any  special  cause,  or 
sudden  event,  or  any  accident  other  than 
as  above  mentioned.  Held,  the  facts 
stated  would  not  entitle  the  lessee  to  sus- 
pension or  abatement  of  the  rent.  Bige- 
low  V.  CoUamore,  6  Cush.  226. 
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also  be  apportioned  by  an  assignment  by  act  of  law;  as  where 
a  legal  process  is  levied  upon  a  part  of  the  reversion,  or  where 
the  widow  of  the  landlord  recovers  one-third  of  the  reversion 
for  her  dower.  So  in  case  of  the  death  of  a  landlord,  each  of 
several  heirs  may  sue  separately  for  his  portion  of  the  rent.^ 

^  16.  At  common  law,  if  a  tenant  for  life,  having  underlet,  died 
before  the  rent  fell  due,  neither  his  executor,  nor  the  reversioner 
nor  remainder-man,  could  recover  a  proportional  part  of  it. 
(See  p.  275.)  The  former  could  not.  because  his  only  claim  would 
be  for  use  and  occupation,  which  would  not  lie  upon  a  sealed 
lease;  nor  the  latter,  because  the  rent  did  not  accrue  in  his 
time.  St.  11  Geo.  U,  ch.  19.  s.  15,  provides  that  in  such  case 
the  executors,  &c.,  may  recover  rent  for  the  time  that  the  tenant 
occupied,  pro  rata;  and,  if  he  died  upon  the  rent-day,  the  whole 
amount.  But  this  act  applies  only  where  the  lease  ends  with 
the  death  of  tenant  for  life.  If  it  does  not  thus  terminate,  the 
roDt  goes  to  the  pel^on  in  reversion  or  remainder.'(a)  In  equity 
this  statute  has  been  held  to  extend  to  a  tenant  in  tail  dying 
without  issue.  Thus  where  such  tenant,  having  leased  for  years, 
died  without  issue  a  short  time  before  rent-day,  and  the  whole 
rent  was  paid  to  the  remainder-man;  held,  the  executor  of  tenant 
in  tail  might  maintain  a  bill  against  the  remainder-man  for  such 
part  of  the  rent  as  accnied  before  the  tenant's  death,  upon  the 
grounds,  that  the  case  was  within  the  equity,  though  not  the 
words  of  the  act;  and,  where  equity  finds  a  rule  of  law  agree- 
able to  conscience,  it  pursues  the  sense  of  it  to  analogous  cases; 
and  also  (and  chiefly)  that,  the  tenant  not  having  been  legally 

'  Campbell's  case,  1  Rolle's  Abr.  287;  *  Jenner  v.  Morgan,  1  P.  Wms.  892; 
Montague  v.  Gav,  17  Mass.  489;  Cole  v.  8  Cruise,  218;  Perry  v.  Aldrich,  18  N. 
PattersoD,  25  Wend.  456.  H.  848. 

(a)  The  statute  of  apportionment.  (4  The  plaintiff,  a  tenant  pour  autre  vie, 

Wm.  IV,  c.  22,)  does  not  apply  as  be-  leased  the  land  during  the  life  of  the 

tfreen  the  executor  and  heir  of  a  tenant  ceatuif  at  an  annual  rent,  payable  on  the 

In  fee.    Beer  v.  Beer,  9  Eng.  Law  &  1st  of  April  in  each  year.    The  cutui 

£qa.  468.    See  Lock  v.  De  Burgh,  15  died  October   15th.    Held,  the   lessee 

Jiir.  961.  was  not  liable  for  rent  to  the  plaintiff 

lo  Delaware,  rent  may  be  apportioned  from  April  to  October;  the  statute  of 

between  tenant  for  life  and  remainder-  Geo.  II  not  authorising  an  action  by  the 

man.    Rev.  Sts.  ch.  120.    So  in  Iowa,  plaintiff.    Perryv.  Aldrich,18  N.H.  848 
dAe  1851.  ch.  82. 
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hound  to  pay  the  rent  to  any-  one,  the  payment. sboald  be 
applied  to  the  benefit  of  those  equitably  entitled  to  the  respeo 
tive  proportions. '(a) 

§17.  In  case  of  a  rent-charge,  if  the  owner  of  the  rent  pur- 
chase any  part  of  the  land  from  which  it  issues,  the  whole  rent 
is  extinguished.  The  reason  of  this  distinction  between  a  rent- 
service  and  a  rent<:harge  is,  that  while  the  former,  coneistiag 
originallj  in  feudal  services,  was  favoi-ed  by  the  law,  and  not 
allowed  to  be  detached  from  any  lands  held  by  tenants;  the  lat- 
ter ia  agunst  common  right,  of  no  public  benefit,  and  issuing 
out  of  every  part  of  the  land,  ao  that  the  law  will  enforce  it 

'  Paget  n.  G«e,  Ambler,  lOB. 


(t>  It  hms  beea  aaid  of  the  fureKoiog  ing  to  the  vtlao  of  tbe  p»rt  held  by  him 

CMe,  that  U  leems  rather  to  be  a  deci-  compared  with  Ihe  whole.     ADd,ffthera 

aion  what   the   alatate   onght  to   hare  is  no  proof  of  the  relatlvs  Tains,  the  pr«- 

done,  than  what  It   baa   done.     But  il  mliei  will  be  preiamed  to  be  of  equal 

wa*  at  Ihe  same  time  held,  that,  where  *a1ne,and  thsrentahouldbeapportioiMd 

one  occupied /Von  year  to  y<ar,  under  according  toquaotity,    lb. 

the  guardian  of  an  Inrant  tenant  In  tail,  But,  generall]',  the  apportiomnent  of 

JDatmach  m  the  leasee  wu  in  noder  no  rent  among  icTeral   aaiigneea  must  be 

leaae  or  coreaant,  but  merely  an  implied  according  to  value,  and  not  qnantity.  or 

contract,  he  conld  not  raise  an  implica-  number  of   acres.     Tan   Renaaelaer  v. 

tiOQ  that   he  was   to  occupy  rent  free,  Gallup.  6  Denio,  464. 

and.  thcwhole  amount  having  been  paid  A  acTerance  of  the  occupation  of  de- 

to  the  receiver,  the  portloa  accruing  be-  mised  promise*,  tbe  rent  being  paid  t« 

fore  tbe  infant's  death  was  awarded  to  the  lessor  by  the  respectire  tenanta,  is 

hia  execaton.     TerooD   v.   Vernon.   2  not  a  severance  of  the  conditions  of  tbtt 

Bro.  B.  eS9;  HawkiD)  v.  Kelly,  S  Vea.  leaae,  and  a  breach  by  one  works  a  Ibr- 

S08.  faiture  of  the  whole  lease.     Clarke  t. 

Held,  in  a  late  case,  that  the  act  pro-  Cummings,  6  Barb.  8S9. 

Tiding  fur  aa  apportionment  of  rent  doea  In  Michigan  (Rev.   Sta.  266},  one  in 

not  apply  to  unwritten  leaMs  from  year  possession  of  land,  from  which  a  rent  !• 

to  year.    Markley,  4  Hy.  h  C.  4B4.  due,  is   liable  for  a  proportional  part. 

It  it  held  lu  New  York,  ihat  the  prin-  though  he  ha*  only  a  portion  of  the  tana 

ciple  of  appurlionment  may  be  applied  charged. 

to  the  tenant,  as  well  as  the  laudlord.  With  regard  to  thn  principle  on  which 

Where  a  lessee  assign*  part  of  his  into-  rent  i*  to  be  apportioned  aa  to  lims,  tbo 

rest,  the  rent  maybe  apportioned,  and  following  case  occurred  iu  PvnnsylTaaia: 

the  lessor  may  sue  the  assignee  in  cotb'  The  Bedford  Springs  were  leased  for  m, 

nam  for  hi*  proportion.    Vat)  ticiisselaer  term,  commencing  April  1,  at  an  annual 

s.  Bradley.  8  Detiio.  IS5.  rent,  payable  September  1.  which  was 

111  an  action  against  the  assignee  of  a  the   conclusion  of  the  watering  season, 

part  of  the  demised  premises  fur  rent.  In  applying  the  proceeds  of  the  lenant'a 

the  plainliCT  may  declare  against  him  as  gotids,  sold  oa  execution,  to  the  lien  of 

assignee  of  a  speciSed   part,  in  which  the  Isndlord;  held,  the  rent  should  be 

esse  his  recovery  will  be  limited  lo  ihat  apportiooed   according  to   the   interTal 

pari;  or  ho  may  declare  fur  the  whole,  between  Ihe  commencement  of  the  cnr- 

and  leave  the  defendant  to  taku  issue  on  rent  year  and  the  day  of  payment,  not 

Iheasaignment  by  plea  or  evidence.   Vao  on  the  basis  of  the  whole  year.     Auder- 

Beussi'laer  n.  Junes,  2  Barb.  S4S.  aon,  fcc.,  S  Barr,  218. 
The  rent  must  be  apporliunad  accord- 
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only  according  to  ihe  original  oontract.^  But  if  the  grantor  of 
the  rent,  after  such  purchase,  make  a  deed  to  the  grantee,  recit- 
iog  the  purchase,  and  authorizing  the  grantee  to  distrain  for  the 
rent  upon  the  remaining  land;  this  amounts  to  a  new  grant.^ 
And  if  a  part  of  the  land  come  by  descent  to  the  owner  of  the 
rent,  the  latter  shall  be  apportioned  according  to  the  value  of 
the  remaining  land.^  If  the  owner  of  a  rent-charge,  issuing  out 
of  three  acres  of  land,  release  one  of  them  from  it,  the  whole 
is  diBcharged.  But  if,  being  entitled  to  a  certain  sum,  he 
release  a  part  of  that  sum,  the  balance  remains.  It  is  said  that 
in  the  latter  case  he  deals  with  the  rent,  which  is  his  own;  and 
in  the  former  with  the  land,  which  is  another's.^(a) 

§  18.  A  rent-charge  may  be  apportioned,  either  by  act  of  par- 
ties or  act  of  law:  Thus,  if  the  owner  assign  a  portion  of  it  to 
another,  each  shall  hold  his  respective  share  and  be  entitled  to 
his  remedy.  The  reason  of  the  rule  is,  that  the  whole  land 
remains  liable  as  before,  and  that  the  policy  of  the  law,  having 
allowed  this  kind  of  rent,  will  not  prevent  a  distribution  of  it 
among  children.  Anciently^  to  effect  such  apportionment,  the 
tenant  was  obliged  to  attorn  to  the  assignee;  after  which  he 
could  not  complain  of  being  subjected  to  two  suits  instead  of 
one.  And,  although  the  practice  of  attornment  is  now  for  the 
most  part  done  away,  yet,  as  the  tenant  may  avoid  any  suit  by 
punctual  payment,  the  rule  still  prevails.     So  a  part  of  a  ibnt- 

'  Go.  Lit.  147  b;  Gilb.  152.  «  18  Vin.  Abr.  604;  6Qb.  168;  Co.  Lit. 

•  Co.  Lit.  147  b.  148  a;  3  Vin.  Abr.   10,  11;  Farley  v. 

*  L^.  224;  Gilb.  166.  Craig,  6  Halst.  262. 

(a)  Id  PeDDsylvania,  as  has  been  land,  which  it  is  agreed  to  discharge 
iUted(ch.  16),  a  ground-rent ,  reserved  from  the  rent,  with  a  proriso  In  the 
upon  A  conveyance  in  fee,  is  a  rent-ser-  deed,  that  the  rest  of  the  land  shall  still 
via.  Henoe,if  the  owner  release  a  part  remain  liable.  But  since  this  operates 
of  the  land  from  it,  the  remaining  land  as  a  new  grant,  the  rent  will  be  post- 
shall  be  still  proportionably  chargeable ;  poned  to  any  prior  Incumbrance  on  the 
more  especially  if  the  release  has  an  ex-  land.  Sometimes,  where  the  owner  of 
pren  saving  of  such  liability.  (See  the  lands  conveys  a  part  of  them,  the 
p.  814;  Ingersoll  v.  Sergeant,  1  Whart.  grantee  of  the  rent-charge  covenants 
887.  not  to  distrain  or  enter  upon  the  part 

It  is  said  to  be  a  common  practice  in  conveyed.    But  it  seems,  this  might  dis- 

Eogland,  for  the  owner  of  a  rent-charge  charge  the  whole  rent.    8  Cruise,  209; 

V)  join  in  conveying  that  part  of  the  Butler  v.  Monnings,  Noy,  5. 
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charge  may  be  taken  by  legal  process,  which  will  effect  an 
apportionment.' 

^19.  If  a  'part  of  the  lands,  from  which  the  rent  issaea, 
descend  to  the  owner  of  the  rent,  the  latter  shall  be  appor- 
tioned, inasmuch  as  the  party  acquires  the  land  by  act  of  law, 
and  not  by  hia  own  act'  If  the  feoffee  of  a  husband  grants  a 
rent-charge  to  the  wife,  the  husband  dies,  and  one-third  of  the 
land  charged  is  assigned  for  dower,  the  rent  shall  be  appor* 
tioned,  and  not  issue  wholly  from  the  residue.' 

■  Gnb.  lS8t  18  Tin.  Abr.  6Mj  Farley  *  Lit.  224|  Glib.  IH. 
B.  Grrie.O  Bklat.  262-2781  BlTUv.Wat-  •  Co,  Lit.  82b,  n.  8. 
■OD,  6  kee«.  U  W.  366, 
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CHAPTER  XVm. 

WASTED 

1.  Importance  of  the  nibject.  27*  EcclesiMtical  persons. 

2.  American  doctrine.  28.  American  doctrine. 

8.  Definition.  28  a.  Who  may  sne  and  he  sned  for. 

4,  7olootarj  or  permissive.  86.  Waste  by  third  persons. 

6.  Felling  timber;  American  law.  86.  Action  on  the  case  for. 

10.  Waste  of  bnildings.  88.  Injunction  and  other  equity  pro- 
16.  Loss  by  Are.  ceedings. 

16.  Disturbance  of  the  soil — mlneSi  &c.    40.  Property  in  timber  cut,  &c. — ^who 

17.  CouTersion  of  the  land.  has;  contingent  remainders,  &c. 

19.  Heir-loom»— destruction  of.  48.  Gutting  of  timber  by  order  of  Court. 

20.  Permissive  waste — ^repairs.  44.  Lease  vntkout  impeachment  of  vtattef 
28.  Act  of  God.  fcc- ;  special  proceedings  as  to 
34.  Amount  of  waste.  waste  in  the  United  States. 

25.  Who  punishable  for— tenant  for  life, 
fcc.^^tatutes  of  Marlbridge,  &c. 

§  1.  In  treating  of  estates  for  life  and  for  years,  many  inci- 
dents or  qualities  have  been  noticed  which  are  conunon  to  both 
estiites.  It  remains  to  consider  another  subject,  of  much 
importance,  the  principles  of  law  pertaining  to  which  are  for 
the  most  part  alike  applicable  to  tenant  for  life  and  tenant  for 
years.  This  is  the  subject  of  waste*  Lord  Coke  says,  '*  it  is 
most  necessary  to  be  known  of  all  men."^ 

\  2.  Chancellor  Kent  remarks,^  that  the  American  doctrine  on 
the  subject  of  waste  is  somewhat  varied  from  the  English  law, 
and  is  more  enlarged  and  better  acconunodated  to  the  circum- 
stances of  a  new  and  growing  country.  So  it  is  said,  in  this 
Gonntry,  no  act  of  a  tenant  amounts  to  waste,  unless  it  is  or  may 
be  prejudicial  to  the  inheritance,  or  to  those  who  are  entitled  to 
the  reversion  or  remainder.^    But,  inasmuch  as  the  English  doc- 

'  Go.  Lit.  54  b.  *  Fyndien  «.  Steams,  11  Met.  804. 

'  4  Kent,  76;  Kidd  v,  Denniaon,  6 

Birb.9. 
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rioe  remains  wholly  applicable  in  some  of  the  States,  and  in  the 
rest  has  nndergone  very  partial  change,  this  doctiine  will  be 
^Grst  stated,  and  then  qualified  by  an  account  of  such  alterations 
«8  the  statntes  or  judicial  decisions  of  the  respectire  States  have 
introduced. 

Ij  3.  Waste  is  defined  as  the  destruction  of  such  things  on  the 
land,  by  a  tenant  for  life  or  for  year8,(a)  as  are  not  iacluded  in 
its  ttmporary  profits.  In  ether  words,  it  consists  in  such  acts  as 
tend  to  the  permanent  loss  of  the  owner  in  fee,  or  to  destroy  or 
lessen  the  value  of  the  inheritance. '(6) 

^  4.  Waste  is  either  votiaUartf  or  permissive;  the  former  con 
sisting  in  some  posilJTe  act;  the  latter  in  mere  neglect  or 
omission.(c) 

^  5.  Of  voluntary  waste  there  are  various  kinds. 

j^  6.  The  first  and  perhaps  principal  kind  is  the  /ellinff  tif 

^  1  Swift,  Syj-ii  ProBtv.  BenderwD,  »  Hii.  S26. 

(a)  Id  tOBM  a»eM  the  tBrm  la  mpp1i«d  not  gnnt  m  iDJnoctioD  to  prermK  btm 

to  utbflr  tsoKiitB  tbiU  for  l>r«  or  yesni  from  cutting  timber,  tber«  being  no  «]le- 

SB,  for  inataoce,  to  >n  adTerie  claimant  gation  nor  proof  th^t  the  land  wonid  not 

In    powaaiLoa.     Thai   It   i*   held,   that  be  an  adiqnate  aecaritr  for  the  money, 

where  a  defendant  in  an  ejectment  anit  without  the  timber.    Tan  W;ck  v.  Al- 

ha*  been  tn  poaaeuloD  for  nanj  jean,  liger,  6  Barb    607.    Bat  wbne  A  and 

claiming  In  fee,  In  bl*  own  rigbt,  aod  In  B  entered  into  acontraet  for  an  exchange 

bottnily  lo  tbe  plaintiff,  be  •faOnld  nnlil  of  land*,  and  anbaeqneDtlj  paand  the 

legallyeTicted.be  permitted  to  remain  deedi  of  conreyaiice  and  delivered  poa- 

in  the  full  enjoyment  of  the  iMid,  to  the  aeaaion,  before  which  time,  and  after  the 

extent  that  he  would  be  were  no  adrerse  contract  of  mIb,  A  committed  waate  on 

claim  Mtnp;  aabject  to  tin  reatriction  the  land  lold   by  hfmi  held.  B  might 

that  he  ahatl  not  commit  a  pertnanont  maintain  an  action  on  tbe  caae  againat 

and  laiting  injury  to  the   inheritance;  him.   Harab  v.  Current,  6  B.  Mou.  193. 

and  tbe  cuttlag  dvwn  of  inch  treet  as  it  (b)  Acoording  to  thia  deBnition,  tbe 

it  neceuary  to  cut  down  for  the  regular  term  teatti  doeg  sot  ptr  it  Import  auy- 

dearingnp  and  improrement  of  the  l&t,  thing  wrong  or  nnlawt^il;  becauaeitmay, 

10  at  to  put  it  In  proper  farming  condi-  nnder  certain  circnmitaoceg,  be  lawfQlly 

(ion,  according  to  the  rules  of  good  hns-  committed.     Thn>,   aa  will   be   seen,  a 

iandry,  <■  not  watte;  but,  ihould  the  particular  tenant  may  hold    tlw    land 

defendant  continue  to  cut  down  timber  '' without  Impeachment  of  waate;"  that 

or  other  wood,  ao  as  to  encroach  upon  ii,   with    the    privilege    of  oommitting 

what  ihould  be  left  and  preaervtd,  as  waate.     The   word,    howeTer.   ia    more 

necessary  for  repairs  of  fences  and  other  generally  used  <n  the  different  senae  of 

ereclIoDS,  and  for  flrewood,  il  aeems  hs  an  unautluinud  or  itltgal  destroctloB  of 

would  bo  guilty  of  waste,  and,  upon  ap-  timber,   be.     According  to    ttis    latter 

plication,  would  be  restrained  and  pno-  meaning,  we  should  lay,  "  for  a  tenant 

Ithed'  The  People  E.DavLBun,  4  Barb.  IDS.  to  cut  timber,  &c.,  ia  waste;"  according 

So,  under  a  amtraet  of  tait,  giving  to  the  former,  "  a  tenant  cannot  lawfully 

lima    for    payment    of    the    purchase-  commit  waste   iiy   cutting  timbtr,"   tic. 

money,  the  purchaser  to  hare  posMssion  (See  ch.  1,  tec.  81,  a.) 

to  the  mean  time,  and  tbe  prirllege  of  ,(c)   Aa   to    tbe    diillnction    between 

GonveriiDg  tbe  timber  into  lamber  for  them,   see  Martin  v.  Gilham,  ?  Ad.  U, 

tbe  purpose  of  payment;  the  conrtwlll  Ell.  640. 
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.  tfm&er  trees;  which,  although  the  tenant  has  a  qualified  property 
in  them  for  shade  and  shelter,  and  for  the  masts  and  fruit,  he 
has  no  right  to  cut  down,  more  especially  if  it  is  bad  husbandry^ 
to  do  so,  and  no  pretence  of  its  being  done  for  estovers*  But  he 
may  cut  coppices  and  underwoods,  according  to  custom,  and  at 
seasonable  times.  So  the  thinninge  of  fir  trees  less  than  twenty 
years  old  belong  to  the  tenant  for  life.  He  has,  however,  no 
property  in  the  underwood  before  it  is  cut,  and  therefore  oannot 
hare  an  account  of  what  was  wrongfully  cut  by  a  preceding 
tenant.^ 

§  7.  Where  the  timber  is  included  in  a  lease,  the  lessee  may 
have  trespass  against  Uie  lessor  for  felling  the  trees,  and  the 
lessor  waste  against  the  lessee.  And,  if  a  stranger  fell  them, 
each  may  have  his  own  appropriate  action.  The  landlord  can* 
not  have  trespass.  When  the  trees  are  expressly  excepted,  the 
lessor  has  an  implied  power  of  going  on  the  land  to  fell  them, 
and  may  sue  the  lessee  for  any  injury  done  to  them.  So  he  may 
maifltain  trespass  against  a  stranger.  Where  the  timber  is 
neither  expressly  included  nor  excluded,  it  would  seem  that  the 
tenant  has  the  right  to  have  it  oontanued,  but  no  right  to  cut  it 
down,  unless  waste  is  expressly  authorized.'(a) 

\  8.  Timber  trees  are  those  u$ed  for  building^  and  the  ques- 
tion is  one  of  local  usage.    Thus,  where  birch  trees  were  used 

>  Co.  Lit.  68  a;  Rich.  Liford's  case,  11  *  11  Rep.  48  a;  Pomfret  v.  Ricroft,  1 

]tep.4S  b;  Pigot  v.  Bullock,  1  Ves.  Jun.  Sann.  822.  n.  6;  Foster  v.  Spooner,  Oro. 

479;  7  N.  H.  171;  Ridgeley  v.  Rawling,  Eliz,  18;  Heydon  v.  Smith,  Godb.  178; 

2Con.  276;  Edge  v.  Pemberton,  12  Mees.  Jackson  v.  Gator,  6  Yes.  688. 
&  W.  187.    See  6  Mees.  &  W,  11. 

(a)  A  lessor  eoTenanted  that  the  les-  iajury  to  the  real  estate  in  cutting  the 

lea  sboald  have  as  much  firewood  as  she  timber,  he  could  maintain  trespass  d€ 

ihould  desire  f^m  a  certain  tract  of  honU  asportatis  for  carrying  away  the 

Isnd,  and  then  cut  most  of  the  wood  wood  after  it  had  been  severed.    Scbor- 

tbereon,  and  conyertcd  it  to  his  own  use.  merhorn  v.  Buell,  4  Denio,  422. 

Held,  a  breach  of  the  covenant.    Love-  While  the  general  rules  relating  to 

ringv.  Lovering,  18  N.  H.  618.  waste  are  controlled  by  previous  formal 

A  lease  contained  the  following  clause:  agreements  of  the  parties,  the  revcr- 

"AD  the  timber  in  the  south-east  comer  sioner  cannot  claim  a  forfbiture  if  he  has 

of  about  five  acres,  suitable  and  proper  assented  to  the  act  either  before  or  after 

for  fnel,  to  be  left,  and  not  cleared.''  it  was  committed.    Clemence  v,  Steere, 

Held,  the  comer  land  specified  was  not  1  R.  I.  272. 

excepted  from  the  lease,  but  the  clause  So  the  receipt  of  rent,  after  the  ten- 

ifflonnted  to  an  agreement  not  to  cut  the  ant  has  incurred  a  forfeiture  by  cutting* 

timber  thereon;  and,  therefore,  although  timber,  is  a  waiver  of  the  forfeiture, 

the  lessor  could  not  maintain  trespass  for  Camp  v.  Pulver,  6  Barb.  91. 
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in  s  certain  county  for  boildings  of  a  mean  kind,  it  was  held 
waste  to  fell  them.  >So  horse-chestnuts  aad  pines.  But  it  is 
«lso  waste,  to  cut  those  standing  in  defence  of  a  bouse,  though 
not  timber,  as,  for  instance,  willows,  beech,  maple,  &c.,  or  to 
cot  trees  for  fiiel,  where  there  is  sufficient  dead  wood;  or  to 
stub  up  a  quickset  thorn  fence.  So  it  is  waste,  to  lop  timber 
trees,  and  thereby  cause  them  to  decay;  or  to  destroy  or  stub 
up  the  young  genoins  or  shoots;  or  to  cut  down  fruit  trees 
growing  in  the  garden  or  orchard;  but  not  those  growing  else- 
where.*(o) 

§  9.  It  is  8^d,  in  places  where  timber  is  «can<,  it  may  be 
waste  to  cut  such  trees,  as  are  not  commonly  reckoned  to  be 
timber.  On  the  other  hand,  upon  a  similar  principle,  it  has  been 
held  not  to  be  waste,  in  Massachusetts,  to  cut  oaks  for  fire-wood, 
these  trees  being  very  abundant,  and  commonly  used  for  this 
purpose.  But  it  is  waste,  to  cut  timber  trees  and  exchange  them 
for  fire-wood,  especially  if  the  latter  might  be  otherwise  obtained.' 
So  cutting  timber  trees  on  woodland  by  the  tenant  for  life,  not 
for  the  use  of  the  estate,  is  waste,  although  done  with  the  inten- 
tion of  restoring  the  land  to  the  condition  of  pasture  land,  in 
which  it  was  when  the  estate  for  life  commenced;  and  although 
it  would  be  good  husbandry  in  an  owner  in  fee  so  to  restore  it.^ 
So  where  a  tenant  for  life  wrongfully  cuts  trees,  he  is  liable  for 
their  value,  with  interest,  and  cannot  claim  any  deduction  on 
the  grounds  of  the  expense  of  procuring  other  necessary  fuel, 
or  that  the  new  growth  is  as  valuable  as  the  increased  growth 

'  Dyer,  66  »;  Co.  Lit.  G3  ai  Gataber-  Eichftrdson  v.  York,  2ShepI.21Gj  Sarlea 

Und'a    case,    Hoore.    B12;    Jackson  v.  v.  Sarles,  8  Sandf.  Gh.  601;  SimpBon  v. 

BroiruoD,  7  John.  284;  ChandoBp.  Tal-  BoirdeD,SS  Maine,  &49;  6r«bertr.  Kledi- 

bot,  2  P.  Wmi.  606;  Bex  v.  Hincbin,  8  ner.  2  BBrr,209. 

Bnrr.  1808.  **Clark  v.  Bolden,  7  Grar,  8. 

'  Pidelford  V.  Padelfori.  7  Pick.  162; 

(a)  So,  where  It  ia  the  custom  of  hnt-  dltion  of  the  land,  the  demandB  of  good 

bandrj'iii  the  ricinitf  to  sell  off  hay  from  huabandry,  the  situation  or  the  covDtrj, 

ftrmi,  It  is  not  waste  to  do  lo.     But  the  and   the  value  ot  the  timber.     McGol- 

removal  ot  boK-grassfromafarn), where  lough  r.  Irvine,  1  Harr.  iiH;  Morehonse 

It  haansuallybeeD  foddered  OD  the  farm,  e.  Cotlieal,  2  K.  J.  621. 
is  watte.     Sarie*  v.  Sarlei,  8  Sandf.  Oh.        Cutting  boop-poles  U  waate,   anless 

601.  this  ia  the  ordinary  mode  of  managing 

mi. ,,_  ., ..  ,_  ..,,  ._  ,.  (|jg  ^^uj     Clemence  «.  Steere,  1  B.  [ 
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of  the  trees  cut.^  So  the  cuttiDg  of  timber  may  be  waste, 
although  necessary  to  the  profitable  eDJojrment  of  the  land;  or, 
although  the  land  is  valuable  for  timber  only.^  So,  in  a  bill 
against  a  tenant  for  waste  of  timber,  it  is  no  justification,  that 
firewood  and  timber  were  furnished  by  him  for  the  farm,  from 
other  premises;  though  it  has  been  held  that,  in  account  decreed 
against  him  for  such  waste,  he  may  be  allowed  in  mitigation  for 
what  he  so  furnished.  More  especially  where  a  lease  contains 
the  express  condition,  that  the  tenant  shall  not  cut  off  wood  and 
timber,  except  for  firewood  and  fencing,  and  he  cuts  off  timber 
for  other  purposes,  he  cannot  escape  forfeiture,  by  showing  that 
he  has  not  cut  off  more  than  would  have  sufBced  for  his  fire- 
wood and  fencing  timber,  and  that  he  obtained  the  latter  from 
other  land.^  Nor  can  he  set  up  as- a  defence,  that  he  has  farmed 
the  land  more  beneficially  than  the  lease  required.^  And  the  clear- 
ing of  woodland  by  a  tenant  for  years,  on  a  farm  let  as  a  dairy 
fium,  and  under  a  covenant  against  waste,  is  in  itself  an  act  of 
waste.'  So,  where  trees  are  cut  for  no  purpose  connected  with 
the  inmiediate  improvement  of  the  land,  and  sold  off  the  land, 
without  intending  to  apply  the  proceeds  to  such  improvement, 
waste  is  always  conunitted,  and  the  defendant  has  no  right  to 
recoupe  for  improvements  which  he  might  have  made  at  some 
other  time.'  So,  in  North  Carolina,  though  a  tenant  for  life  of 
land  entirely  wild  may  clear  as  much  of  it  for  cultivation  as  a 
prudent  owner  of  the  fee  would,  and  sell  the  timber  that  grew 
on  that  part  of  the  land,  yet  it  is  waste  to  cut  down  valuable 
trees,  not  for  the  purpose  of  improving  the  land,  but  for  the 
purpose  of  sale.^(a) 

*  Phmips  V.  Allen,  7  Allen,  116.  *  McGregor  v.  Brown,  10  K.  T.  (6 
"  Proffit  o.  Henderson,  29  Mis.  825.        Seld.)  114. 

'  Clark  V,  Cnmmings,  6  Barb.  889.  *  8  GUI,  81. 

*  BaUitt  V.  Mnsgrave,  8  GUI,  81.  ^  Davis  v,  Gilliam,  6  Ired.  £q.  808. 

(a)  With  regard  to  the  catting  down  clear  and  improye  it. .  In  Vermont,  New 

of  timber,   in  several   of  tHe   States,  York,  and  Ohio,  if  the  land  is  wholly 

(npra,  s.  2,)  the  strict  roles  of  the  wild  and  nncultivated,  the  tenant  may 

KngUsh  law  are  not  adopted.    Thus,  in  clear  a  part  of  it  for  cnltiyation,  leaving, 

Xassachnsetts,  (Statutes  of  1864,  72,  however,  enough  for  the  permanent  use 

73,)  where  a  widow,  there  being  no  issue,  of  the  farm,  which  is  a  point  of  fact  for 

elects  to  take  half  the  real  estate,  con-  the  jurv;  and  consistently  with  good 

Biting  of  wild  or  woodland,  she  may  hnsbandry* 
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^  10.  In  relation  to  buildings^  waste  may  be  oommitted,  either 
by  pulling  them  down,  or  suffering  them  to  remain  uneovered, 
whereby  the  timbers  rot  But,  unless  they  do  rot,  the  latter 
not  does  not  constitute  waste.  If  uncovered  before  he  came  in, 
the  tenant  does  n6t  commit  waste  by  sufiering  them  to  fall;  but 
he  has  no  right  to  pull  them  down.  If  he  have  done  or  suffered 
waste,  but  repaired  before  action  brought,  this  is  a  good  defence, 
but  must  be  pleaded  specially,  not  proved  under  the  plea  '*  quod 
mm  fecit  vastuni.^'  ^ 

§  1 1.  The  right  to  cut  timber  for  repairs  does  not  depend 
upon  the  obligation  to  repair.  Thus,  if  a  house  be  ruinous 
when  leased,  the  tenant  may,  though  he  is  not  bound  to,  cut 
timber  for  repairs.  So,  even  where  the  lessor  has  covenanted 
to  xiepair,  or  where  the  lease  is  without  impeachment  of  waate, 
fto  the  house  only.* 

*  Co.  Lit.  68  a,  and  n.  8.  *  Co.  Lit.  54  b. 

(In  Termont,  it  is  laid  down  generally,  v.  McCalmont,  4  Watts,  468;  Owen  v* 

that  catting  wood  to  fit  the  land  for  cul-  Hyde,  6  Terg.  884.) 
tivation  is  not  waste,  if  good  husbandry       It  has  already  been  stated,  that  in 

require  it,  and  the  inheritance  be  not  several  of  the  States  a  widow  is  not 

injured;  even  though  the  timber  be  sold  dowable  of  wild  lands,  for  the  reason 

and   consumed   elsewhere.     Hough   v.  that   they  would  be  of  no  benefit  to 

fiirge,  11  Verm.  190.)  her,  as  the  clearing  of  them  would  be 

So,  in  North  Carolina,  the  tenant  may  waste.    Walk.  Intro.  278;  Jackson  v. 

clear  sufficient  land  to  ftimlBh  support  Brownson,  7  John.  227 ;  Parkins  o.  Coze. 

for  his  family;  and  a  dowress  may  cut  2  Hayw.  889;  Ballentine  v.  Poyner,  2 

timber  to  make  into  stares  and  shingles.  Hayw.  110;  Hastings  v.  Crunckleton,  8 

if  this  is  the  common  and  only  beneficial  Yeates,  261;  N.  H,  Rev.  St.  829;  Pur. 

useof  the  land.    So,  in  New  Hampshire.  Dig.  221;  Findlay  v.  Smith,  6  Mnnf. 

the  consumption  of  necessary  fiiel  at  the  184;  Crouch  v.  Puryear,  1  Rand.  258; 

residei^ce  of  the  widow,  cut  from  the  Owen  v.  Hyde,  6  Yerg.  884;  Hickman 

dower-land,  she  not  residing  thereon,  is  o.  Irvine,  8  Dana,  128;  26  Wend.  115; 

not  waste.    So,  in  Maine,  it  is  not  waste  Me.  Rev.  St.  898;  Allen  v.  McCoy,  8 

to  cut  wood  for  necessary  fuel  and  re-  Ohio,  418;  Childs  v.  Smith,  1  Md.  Ch. 

pairs.    So,    in    Pennsylvania,   Virginia  488.     See  ch.  9,  s.  6. 
and  Tennessee,  tenants  in  dower  have        In  Tennessee,  the  lessee  of  a  mine^ 

been  allowed  to  clear  wild  lands,  not  with  liberty  to  smelt  ore,  may  cut  tim- 

exceeding  (in  the  former  State)  a  Just  ber  sufficient  for  tbis  purpose.    And  a 

proportion  of  tlie  whole  tract.  widow  may  cut  timber  on  one  part  of 

(In  Pennsylvania,  the  court  remark  the  land  to  fence  another,  though  the 

upon  the  distinction  between  the  condi-  reversions  of  the  respective  parcels  be- 

tion  of  things  in  England,  where  *' every  long  to  different  heirs.    Her  rights  are 

part  of  every  tree  will  bring  cash,"  and  not  to  be'  affiscted  by  any  arrangement 

in  the  United  States,  where  lands  are  in  awong  third  persons,  to  which  she  is  not 

great  measure  valueless,    till    clearysd;  a  party.    This  last  point  has  also  been 

and  they  come  to  the  conclusion,  that,  decided  in  Massachusetts.     Wilson  v. 

if  a  prudent  owner  would  clear  off  the  Smith,  6  Yerg.  879;  Owen  v.  Hyde,  6, 

timber,  and  if  such  clearing  raises  the  884;   Padelford  v.  Padelford,  7  Pick, 

value  of  the  land,  it  is  no  waste.    Givens  162.    See  ir^fra',  sec*  16. 
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§  12.  Lord  G)ke  says,  it  is.  waste  to  build  a  new  honse 
(meaning,  probably,  with  timber  ctU  upon  the  Itrnd);  and  to  suf- 
fer it  to  be  wasted  is  a  new  waste;  And,  if  the  tenant  suffer 
the  hom$e  to  be  wasted,  and  then  fell  timber  to  repair  it,  this  is 
double  waste.^    (See  sec.  44  and  sequ.) 

§  13.  It  is  waste  to  convert  a  dwelling-house  into  a  store  or 
warehouse,  because  the  safety  and  permanency  of  the  building 
are  thereby  endangered.  So,  to  convert  two  chambers  into  one, 
or  the  converse;  or  a  handrmill  into  a  horse-mill."  So  it  is 
Traste  to  pull  down  a  house,  though  a  new  one  be  built,  if  the 
latter  is  smaller  than  the  former.  Otherwise,  if  the  former  bouse 
M  down,  and  a  smaller  one  is  built.  ■  To  build  a  larger  one,  in 
this  case,  with  timber  from  the  land,  is  waste.  But  not  to  abate 
a  new  house,  which  has  never  been  covered.^  So  the  removal 
of  a  building  erected  by  the  tenant,  and  not  affixed  to  the  free- 
hold,  is  not  waste;  nor  tearing  down  a  bam  so  dilapidated  that 
there  is  danger  of  its  falling  upon  the  cattle.^  Nor  the  erection 
of  anew  outhouse,  with  timber  from  the  farm,  in  place  of  one 
which  had  become  ruinous.^ 

§  14.  It  is  waste  to  remove  anything  attached  to  the  premises, 
either  by  the  lessor  or  the  lessee,  unless  removable  upon  the 
principles  of  the  law  of  fixtures,  which  have  been  already  ex- 
plained.' {Supra,  ch.  1.)  It  is  said,  with  particular  reference 
to  the  alteration  of  buildings,  that  the  strictness  of  the  law  in 
relation  to  waste  has  been  carried  to  an  unwarrantable  extent; 
and  that  the  cases  are  very  discordant.  In  a  modern  case  in 
England,  the  opening  of  a  new  door  in  a  building  was  held  to 
be  no  waste,  unless  it  impaired  the  evidence  of  title.  In  a  recent 
case  in  this  country,  where  the  lessee  of  *<  a  store  and  cellar" 
raised  the  store  from  one  to  two  feet,  and  finished  off  a  victual- 
ing cellar,  for  which  purpose  the  cellar  had  never  before  been 
used;  held,  this,  of  itself,  would  be  waste,*  but,  as  the  lessor  had 


'  Go.  LU.  58  a,  b.  *  Clemence  v.  Steere,  1  R.  I.  27  . 

'  Doagiaaa  v,  Wiggins,  1  John.  Gh.        *  Sarles  v.  Sarles,  8  Sandf.  Ch.  601 
435;  Co.  Lit.  58  a.  n.  8.  *  Go.  Lit.  58  a. 

'  Bro.  Abr.  Wc^te,  98;  Go.  Lit.  58  a, 
and  n.  4. 
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covenanted  that  the  lessee  might  *' repair,  alter  and  improve/' 
this  was  a  permission  to  make  the  alterations.^(a) 

§  15.  At  common  law,  a  tenant  for  life  was  not  liable  for  loss 
by  fire,  whether  accidental  or  negligent.  But  such  loss  was 
held  to  be  waste,  under  the  Statute  of  Gloucester.  A  later 
statute,  however,  6  Anne,  c.  31,  sees.  6,  7,  exempts  all  tenants 
from  liability  for  accidental  fire,  unless  it  arises  from  some  con- 
tract with  the  landlord.  (6)  A  general  covenant  to  repair  binds 
the  tenant  to  rebuild  in  case  of  fire.  Hence,  it  has  become  usual 
specially  to  except  such  loss.^    (See  supra,  ch.  17.) 

^  16.  It  is  waste  to  dig  for  clay,  gravel,  lime,  stone,  &c., 
except  for  repairs  or  manurance.  So  also  to  open  a  new  mine 
(unless  in  case  of  a  lease  of  all  mines  in  the  land)  or  clay-pit; 
but  not  to  work  one  already  opened,  or  to  open  new  pits  or 
shafts  for  working  the  old  veins;  because  they  could  not  other- 
wise be  wrought.(c)  If  mines  are  expressly  included  in  the 
lease,  and  there  are  open  ones,  these  only  are  embraced.     But 

'  Young  V.  S]>encer,  10  Barn.  &  Cr.  2  Com.  R.  626;  Pasteur  v.  Jones,  Cam. 

145;  Hasty  V.  Wheeler,  8  Fairf.  486-7;  &  Nor.  194;  Bullock  v,  Dommitt,  6  T. 

Doc  V.  Jones,  4  Barn.  &  Ad.  126.  R.  661;  1  Bibb,  586.    See  Cornish  v. 

*  1  Cruise,  187;  Chesterfield  v.  Bolton,  Strntton,  8  B.  Hon.  586. 


(a)  As  to  a  coTenant  against  altera- 
tions, see  Perry  v.  Daris,  8  C.  B.  (N. 
S.)  769. 

The  opinion  of  a  witness,  that  the 
cntting  of  timber  on  a  cleared  farm  by  a 
tenant  for  years  was  a  benefit  to  the 
inheritance,  is  not  admissible  in  evidence 
in  an  action  of  waste.  Parol  evidence 
of  a  license,  on  condition  of  the  perform- 
ance bv  tenant  of  certain  subsequent 
acts.  In  a  recent  case  it  is  held  that  a 
tenant  is  not  liable,  in  the  absence  of  an 
express  agreement,  for  the  accidental 
destruction  by  fii*e  of  the  buildings  oc- 
cupied. Wainscott  v.  Silvers,  13  Ind. 
497. 

{b)  A  testator  devised  to  ^,  for  life,  a 
house  and  other  real  estate,  *'  he  com- 
mitting no  manner  of  waste,  and  keeping 
the  premises  in  good  and  tecantable  re- 
pair." In  July,  1887,  A  entered  into 
possession,  and  in  November,  1844.  the 
house  was  totally  destroyed  by  an  acci- 
dental fire.  In  1845,  A  was  found  lunatic 
by  inquisition,  and  the  lunacy  was  dated 
from  the  first  of  October,  1848.    Upon 


petition  in  lunacy  of  the  remainder-men, 
who  were  also  committees  of  the  person 
and  estate;  held,  the  lunatic's  estate 
was  liable,  under  the  terms  of  the  con- 
dition, to  reinstate  the  house;  and  a 
reference  was  directed,  as  to  what 
amount  ought  to  be  expended  m  re- 
building, and  out  of  what  fund  the 
expense  should  be  paid,  with  liberty  to 
the  next  of  kin  to  take  a  case  to  law, 
upon  the  construction  of  the  condition. 
Skingley,  8  £ng.  Law  and  £q.  91. 

Where  a  tenant  in  common  took  the 
fixtures  and  implements  belonging  to  a 
mill,  which  was  out  of  use  for  the  want 
of  repairs,  and  used  them  temporarily 
in  a  mill  of  his  own,  and  burnt  some 
useless  rotten  timber  pertaining  to  the 
mill  dam,  which  was  in  his  way; 
held,  he  was  not  guilty  of  destructive 
waste.  Dodd  v.  Watson,  4  Jones.  Eqn. 
48. 

(c)  Whether  this  can  be  done  alter 
they  have  been  abandoned  is  doubted. 
See  Yiner  v,  Yaugban,  2  Beav.  466. 
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if  there  are  no  open  ones,  those  unopened  will  pass.^(a)  But,  it 
is  said,  the  tenant  cannot  take  timber,  to  use  even  in  mines  that 
are  open.* 

§  17.  Anciently,  the  conversion  of  one  hind  of  land  into  an- 
other, as,  for  instance,  of  pasture  into  arable,  was  waste,  because 
it  not  only  changed  the  course  of  husbandry,  but  tended  to 
obscure  the  title.  And  in  late  cases  the  impoverishment  of 
fields,  by  constant  tillage  from  year  to  year,  is  held  to  be  waste.^ 
So,  suffering  pastures  to  be  overgrown  with  brush,  where  it 
would  not  be  suffered  hy  a  man  of  ordinary  prudence.^  But,  it 
has  been  said,  that  the  pasture  must  have  been  such  immemo- 
rially,  and  not  merely  long  before;  and,  in  the  improved  state 
of  agriculture  in  modem  times,  the  old  rule  may  be  considered 
as  greatly  relaxed,  if  not  wholly  obsolete.  Thus,  converting 
meadows  into  pasture  is  not  waste,  unless  detrimental  to  the 
inheritance,  or  contrary  to  the  ordinary  course  of  good  hus- 
bandry. So,  a  tenant  does  not  commit  waste,  by  opening  a  way 
over  meadow-land,  for  his  convenience,  digging  drains  by  the 
side  thereof,  and  carrying  on  earth  for  the  purpose  of  making 
the  Tay  passable;  or  by  erecting  houses  on  such  land,  where 
there  were  none  before,  and  digging  cellars  for  them,  and  raising 
the  ground  about  them;  or  by  carrying  quantities  of  earth  upon 
the  low  and  wet  parts  of  such  land:  if  the  occasional  breaking 
up  of  land  is  a  judicious  and  suitable  mode  of  cultivating  it,  the 
cost  of  levelling  small,  and  if,  after  deducting  such  cost,  the 
land  over  which  the  way  was  made,  and  on  which  the  houses 
were  built,  would,  in  case  of  their  removal,  be  equally  (or  more) 

*  Co.  Lit.  68  b,  54  b;  Saunders'  case,    Ferrand  v.  Wilson,  4  Hare,  888;  Owings 
6Kep.  12.  See  Wbitfleld  o.  Bewit,  2  P.    v.  Emery,  6  Gill,  280. 
Wms.  240;'Raine  v.  Alderson,  4  Bing.        '  Co.  Lit.  68  b,  n.  1. 
K.B.  702;  U.  S.  v.  Gear,  8  How.  120;        *  Sarles  v.  Sarles,  8  Sandf.  Gh.  601. 

*  Glemeuce  v,  Steere,  1  R.  I.  272. 

(fl)  Wbere  certain  salt  works  were  hold  tenure,  and,  fVom  time  to  time  be- 

devised  for  life,  subject  to  the  payment  fore  the  tenant  came  in  possession,  there 

of  Urge   legacies;    held,   the  devisees  being  no  proof  at  what  periods,  large 

might,  to  auy  extent,  use  the  salt,  and  masses  of  stone  fell  from  cliff*?  above, 

the  woodland  used  by  the  testator  for  and  had  become  partially  imbedded;  held, 

fud.  in  carrying  on  the  works.    Findlay  they  belonged  to  the  lord,  with  the  soil, 

V.  Smith,  6  Munif.    184.     (See  supra,  and  the  copyholder  had  no  right  to  re- 

wc.  9,  D.)  move  them.    Dcarden  v.  Evans,  5  Mees. 

Where  certain  land  was  held  by  copy-  &  W.  11. 
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Taliuble  for  agricultural  purposes,  including  plowing  and  lay- 
ing it  down  to  groea,  ^a  if  it  had  not  thus  been  changed  and 
built  upon.  But  where,  in  the  creation  of  the  estate,  there  was 
aa  express  prohibition  against  plowing  land  unfit  to  be  plowed. 
Chancery  will  interpose  by  injunction  to  prevent  it' 

^  18.  If  a  tenant,  by  an  act  of  good  husbandry,  produces 
consequences  of  injury  which  could  not  reasonably  be  fore- 
seen, he  shall  not  be  held  guilty  of  waste.  Thus,  where  a 
tenant  direrted  a  creek  into  a  awamp,  whereby  the  trees  were 
killed,  and  the  lessor  lay  by  tven^  years,  during  which  a  new 
and  better  growth  sprung  up;  held,  no  forfeiture  of  the  lease 
for  waste.' 

^  19.  It  is  waste,  in  England,  to  destroy  heir-iooms;  aa,  for 
instance,  to  destroy  so  many  deer,  fish,  &&,  as  not  to  leave 
enough  for  the  stores? 

f)  20.  Permiaaive  waste  consists  chiefly  in  suffering  buildings 
to  decay.  If  they  were  ruinous  when  leased,  the  tenant  is  not 
bound  to  repair,  though  justified  in  cutting  timber  for  that  pur- 
pose; because  the  law  favors  the  maintciinnce  of  houses.  But 
it  is  waste  to  tear  them  down,  and  he  is  liable,  even  if  torn 
down  after  he  leaves  them,  and  without  his  consent*  In  Mas- 
sachusetts, he  may  cut  timber  trees,  and  sell  them  to  procure 
boards  for  repairs,  if  this  course  be  economical  and  beneficial  to 
the  estate.' 

^  21.  Chancery  will  not  decree  that  a  tenant  for  life  repair, 
nor  appoint  a  receiver  for  that  purpose;  for  this  would  be  pro- 
.  ductive  of  harassing  suits  and  expensive  depositions.' 

^  22.  If  a  tenant  covenants  to  repair,  and  does  not,  waste 
will  not  lle.'(a) 

^  23.  For  waste  caused  by  act  of  God,  or  enemies,  the  tenant  is 

■  Co.  Lit.  es  b;  Drer,  87  *;  GunDing  *  Co.  Lit.  &8  B. 

V.  Ganning,  2  Sbow.  8;  I  S«rin,  617-8;  •  QemeDce  v.  StMra,  1  R.  J.  273. 

Keepers,  Su.  e.  Alderton,  2  Bob.  It.  P.  •  Co.  Lit.  63  a,  M  b;  Loomls  v.  Wil- 

86;  Woritey  v.  Suwart,  i  Bro.  Pa.  Ca.  bar,  &  Hu.  IS. 

877;  Clemence  v.  Steere,  1  R.  I.  372;  *  Wood  v.  Gajmon,  Amb.  S9fi. 

Fynchon  v.  Steams,  H  Met.  80*.  '  Co.  Lit.  64  b,  n.  1. 

'  Jackson  v.  Andrew,  18  John.  481. 

(a)  It  baa  been  beld  in  Sontb  Caro-    eitimated  by  comtnlasloners.     Smitb  f. 
)hia,  tbst  a  tenant  for  life  is  liable  for    Poyas,  2  Dea.  66. 
one-fonrth  the  expeuae  of  repair*,  to  be 
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t 

not  ia  general  responsible;  as  where  a  house  falls  by  a  tempest 
But  if  merely  unroofed,  he  is  bound  .to  re-cover  it  before  the 
timbei^  rot.  So  it  is  iiot  waste,  to  remove  timber  thrown  down 
upon  pastui'e  land  by  a  tempest,  especially  where  it  is  valueless. 
And,  where  the  timber  is  of  value,  if  its  prostration  upon  pas* 
tare  land  prevents  the  full  enjoyment  of  the  life-estate,  the  ten* 
ant  should  be  permitted  to  remove  it  upon  such  terms  as  may  be 
deemed  by  the  court  equitable.^  Where  the  bank  of  a  rirer, 
or  a  wall  of  the  sea,  is  destroyed  by  a  sudden  flood,  the  tenant 
is  not  liable.  Otherwise,  where  the  current  is  so  moderate 
that  he  nught,  by  due  diligence,  preserve  the  bank,  or  where 
the  injury  happens  by  the  ordinary  flowing  and  reflowing  of  the 
tide.^ 

§  24.  It  seems,  waste  may  be  of  so  small  yalue,  as  not  to  be  a 
proper  subject  of  legal  inquisition.  But  Lord  Coke  says,  trees 
to  the  value  oiT  three  shillings  and  four  pence  hath  been 
adjudged  waste,  and  many  things  together  may  make  waste  to 
a  value.  It  is  said,  it  ought  to  be  to  the  value  of  40^.  at 
least^a) 

§  25.  With  respect  to  the  persons  who  are  liable  for  the  com- 
mission of  waste,  there  seems  to  be  no  little  confusion  in  the 
books.  Lord  Coke  says,  that  at  common  law  a  tenant  for  life 
was  not  prohibited  from  waste,  unless  expressly  restrained  from 
committing  it  Mr.  Ciiiise  limits  this  remark  to  the  case  where 
lands  were  granted  to  a  person  for  life,  and  assigns  as  the  reason, 

'  2  Roue's  Abr.  S20;  Go.  Lit.  58  a;  '  Co.  Lit.  68  b;  Dyer,  88  a;  Griffith'i 
Honfbtoo  V.  Cooper,  6  B.  Hon.  281.  ease,  Moo.  69. 

*  Co.  Lit.  68  a;  lb.  n.  10. 

(a)  Wliere  the  lessee  of  a  meadow,  designation  of  each  place  wasted,  where 

coDtaioiDg  three  lots,  plowed  it  into  a  there   are    several,  will   not  be   saiB- 

Sarden,  and  built  upon  it,  and  a  verdict  cient.    lb. 

was  rendered  against  him  for  three  Where  an  action  is  brought  for  dam- 
farthings  damage,  one  farthing  for  each  ages  for  cutting  down  timber,  the  plain- 
lot;  judgment  was  given  for  the  defend-  tiff  is  entitled  to  recover  the  amount  by 
aot.   2  B.  &  P.  86.  which  the  value  of  the  estate  is  dimin- 

Wherea  man  is  found  guilty  of  waste  ished,  and  not  merely  the  value  of  the 

as  to  part  of  the  premises  on  which  he  trees.    Achey  v.  Hull,  7  Mich.  428. 

is  charged,  it  amounts  to  a  verdict  of  Where  a  verdict  finds  waste  by  the 

aeqnittkl  as  to  the  residue.    Morehouse  removal  of  a  stone  wall  not  inclosing 

t.  Gotheal,  2N.  J.  621.  land,  it  is  not  snfBciently  certain  to  in- 

The  verdict  in  an  action  of  waste  is  volve  a  Judgment  for  forfeiture  of  any 

g«wd,  if  it  do  not  specify  the  exact  ex-  land.  Thachcr  v.  Phinney,  7  Allen,  146. 
tent  of  the  premises  wasted.    A  mere 

24 
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that  the  grantor  had  power  to  impose  such  terms  as  he  thought 
proper.  Chancellor  Kent  says,  that,  at  common  law,  9kprohibi' 
tion  against  waste  would  lie  only  against  a  tenant  holding  by 
act  of  law.  It  is  said,  the  Register  contains  five  several  writs 
of  waste;  two  at  the  common  law,  for  waste  done  by  a  dowress 
or  a  guardian;  and  three  by  statute,  for  waste  done  by  tenant 
for  life,  for  years,  and  by  the  curtesy.     But  it  is  added,  some 

m 

have  thoiight  that,  at  common  law,  waste  did  not  lie  against  ten- 
ant by  the  curtesy.  In  Connecticut,  it  is  held,  that,  at  common 
law,  waste  would  lie  only  against  a  dowress,  guardian,  or  tenant 
by  the  curtesy.  But  Lord  Coke  says,  waste  does  not  lie  against 
a  guardian  in  socage.^(a) 

^  26.  Two  early  English  statutes  make  provision  for  the  pun- 
ishment of  waste  committed  by  any  tenants  for  life  or  for  years. 
Statute  of  Marlbridge,  52  Hen.  Ill,  c.  24,  authorized  the  action 
of  waste,  and  gave  full  damages;  and  the  statute  of  Gloucester, 
6  Edw.  I,  c.  5,  extended  the  penalty  to  a  forfeiture  of  the  place 

wasted,  and  treble  damages.^ 

^  27.  Ecclesiastical  persons,  bishops,  parsons,  &c.,  seised  of 

lands  jure  ecclesice,  although  having  a  fee  simple  qualified,  are 
placed,  in  respect  to  waste,  under  the  restrictions  of  tenants  for 
life.  They  may  cut  timber  or  dig  stones  for  repairs  of  the 
church  or  parsonage,  or  sell  them  to  raise  money  for  this  pur- 
pose; but  for  anything  beyond  this  they  are  liable,  in  England, 
to  a  writ  of  prohibition,  or  ecclesiastical  censure,  or  injunction 
in  Chancery,  and  to  the  last  named  process  in  the  United  States. 
So  also  an  injunction  lies  against  the  widow  of  a  deceased  rec- 
tor; and  an  action  on  the  case  against  one  who  has  resigned,  or 
the  representative  of  one  deceased,  by  the  successor,  for  dilapi- 
dation or  even  a  neglect  to  repair. ^(6) 

*  1  Cruise.   123;  4  Kent,  77,  79,  81;  Ackland  v.  Atwell,   2  Rolle,  Abr.  818; 

Jefferson  v.  Durham,  1  Bos.  &  P.  120-  Strachy  v.  Francis,  2  Atk.  217.     But 

1;  Co.  Lit.  64  a,  and  n.  11 ;  1  Swift,  619.  see  1  B.  &  P.  106;  Hoskins  v.  Feather- 

'  3  Bl.  Coram.  14.    By  St.  3  &  4  Wm.  stone,  2  Bro.  R.  552;  Radcliffe  v,  D'Oyly. 

4.  cb.  27.  the  writ  of  waste  is  abolished.  2  T.  R.  680;  Jones  v.  Hill,  Carth.  224; 

■  Rich.  Liford's  case,  11  Rep.  49  a;  8  Lev.  268. 
Stockman  v.  Whither,   Rolle's  R.   86; 

(a)  At  common  law,  a  guardian,  by  (6)  Where  a  rector  was  cutting  down 

committing  waste,  forfeited  his  trust;  a  timber  on  the  glebe  lands,  and  hi^  sold 

widow  had  a  keeper  set  over  her.    2  some,  and  applied  the  money  for  neces- 

Inst.  HOO.  sary  repairs  of  the  rectory  and  other 
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§  27  a.  Chancellor  Keut  observes,  that  the  provisions  of  the 

Statute  of  Gloucester  may  be  considered  as  imported  by  our 

ancestors,  with  the  whole  body  of  the  common  and  statute  law 

then  existing  and  applicable  to  our  local  circumstancesJ(a) 

*  4  Kent,  80. 

houses  on  the  lands,  he  was  restrained,  4  Mass.  668 ;  White  v.  Wagner,  4  Har. 

at  the  soli  of  the  patron  of  the  rectory,  &  J.  891;    Padelford  v.  Padelford.    7 

from  catting  an^  timher,  except  to  bu  Pick.  152';  Sackett  v.  Sackett,  8,  809; 

used  for  the  purpcee  of  repairs,  and  from  Penn.  St.  1840,  217;  Ohio  R.  0.  oh.  88; 

selling  or  disposing  of  any  timber  then  2  Chase,  1816;  Walk.  Intro.  826,  829; 

or  hereafter  to  be  cnt.    The  Duke  of  Dela    Rev.  Sts.  441,  298.     See  8  Har- 

Xsrlborough  «.  St.  John,  10  £ng.  L.  &  ring.  9;    Mass.  Rev.  St.  680;   See  St. 

Eq.  146.  1841,  187;  Mich.  Rev.  St.  265;  Me.  lb. 

It  seems,  it  is  only  by  way  of  indul-  898;  Mich.  Gomp.  li.  ch.  186,  sees.  1-5; 

geoce,  under  special  circumstances,  as,  Smith  v.  Follansbee,  18Maine;278;  Me. 

for  instance,  where  there  is  timber  on  an  Rev.  Sts.  567. 

oatlyiog  part  of  the  glebe,  so  far  distant  (Whether,  in  Massachusetts,  the  Eng- 

as  to  make  it  not  worth  while  to  bring  lish  law  offorfeiture,with  treble  damages, 

ihe  timber  to  the  place  where  repairs  was  ever  in  force;  see  Dane  ch.  78,  art. 

ue  to  be  done,  that  a  rector  would  be  11,  sec.  2;  art.  18.  sees.  8,  4,  5.;  art.  14; 

allowed  to  sell  timber,  even  for  the  pur-  Jackson,  840;  Padelford  v.  Padelford,  7 

pose  of  defraying  the  expense  of  neces-  Pick.  152;  Sackett  v,  Sackett,  8,  809. 

stry  repairs  with  the  proceeds.    lb.  But  such  damages  can  be  recovered 

In  Maryland,  if  a  rector  commit  waste,  only  in  the  manner   provided   by  the 

he  forfeits  treble  damages  to  the  vestry,  statute.    They  cannot  be  made  an  item 

2  Md.  L.  426.  of  charge  by  a   mortgagor   against   a 

(a)  It  has  been  expressly  re-enacted  mortgagee,  in  an  account  stated  between 

in  New  Jersey.  New  York  and  Virginia,  them  by  a  master,  upon  a  bill  to  redeem, 

and  adopted  in  North  Carolina,  Penn-  Boston,  &c.  v.  King,  2  Gush.  400. 

qrlrania,  Maryland,  Massachusetts,  and  The  provision  of  the  Revised  Statutes, 

probably  other  States.  (Chancellor  Kent  giving  damages  for  waste,  to  be  recov- 

says,  the  writ  of  wastes  as  a  real  action,  ered  in  a  real  action  for  the  land  itself, 

is  essentially  abolished;  but  an  action  supersedes    the  common   law  remedy; 

of  waste  substituted,    with    the  same  and  the  claim  need  not  be  specifically 

penalty.)    In  Ohio,  a  tenant  in  dower,  set  forth.   Raymond  v.  Andrews,  6  Cush. 

fur  voluntary  or  permissive  waste,  for-  265.) 

feits  the  place  wasted,  but  the  statute  In  Michigan,  double  dadiages  are  re- 
does not  give  treble  damages.    Tenant  covered.    In  Minnesota  forfeiture  is  in- 
bythecnrtesy  does  not  forfeit.    In  Dela-  curred,   where  the   injury   equals   the 
ware,  the  action  of  waste  is  limited  to  value  of  the  tenant's  estate,  or  was  done 
three  years.    Double  damages  are  re-  maliciously.    Comp.  Sts.  c.  64,  s.  15. 
covered.    It  lies  for  waste  committed  So  in  Oregon.    Ore.  C.  s.  884. 
withoat  written  license.  In  California,  treble  damages  are  re- 
in Massachusetts,  Maine  and  Michi-  covered,    but    not    the    place    wasted. 
gaa,  the  penalty  is  in  general  forfeiture,  Chipman  v.  Emeric,  8  Cal.  288. 
witb  damages.    But  in  Massachusetts,  In  Rhode  Island,  the  action  of  was*^ 
a  teDsni,   against  whom  an  action  is  is  still  in  use  for  recovery  of  the  fret> 
pendiog  for  recovery  of  land,  and  who  hold  estate  wasted,  with  double  dama- 
commits  waste    thereon,    is    liable    to  ges;  in  case  of  dower,  single  damages, 
treble  damages.    In  Maine,  the  Statute  Loomis  v.  Wilbur,  5  Mas.   18;  R.  I. 
of  Gloucester  has  been  held  not  to  be  Rev.  Sts.  c.  204,  s.  1;  c.  202,  s.  20. 
io  force,  nor  does  the  action  of  waste  lie  In  Indiana,  (Ind.  Rev.  L.  210-11;  2 
against  a  dowress.    Perhaps,  for  actual  Rev.   Sts.   174,)    a  widow  forfeits  the 
waste,  an  action  on  the  case  would  lie.  place  wasted  to  the  immediate  rever- 
Tenant  bv  the  curtesy  is  liable  for  waste,  sioner  or  remainder-man.    But,  for  neg- 
4  Keut,  80-1;  1  N.  J.  L.  209;  1  Yirg.  ligent  waste,  she    is    merely  liable  in 
2'.'7;  1  N.  C.  Rev.  St.  609;   Bright  v.  damages,  unless  the  injury  equals  the 
Wilson,  Cam.  &  N.  26;  Carver  v.  Miller,  value  of  the  tenant's  estate.    A  statute 
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^  28  a.  A  landlord,  in  whom  the  reversion  in  fee  is  vested, 
may  bring  an  action  against  the  tenant  during  the  term,  for 
an  injury  committed  by  the  tenant  to  the  freehold.*  Bat  only 
the  immediate  reversioner  in  fee(a)  of  an  estate  for  life  can 
maintain  an  action  of  waste.  Hence,  during  the  continuance 
of  an  intermediate  life-estate  between  such  reversioner  and  the 
party  who  commits  waste,  the  latter  is  not  liable,  and,  if  he  die 
before  the  intermediate  tenant,  the  action  is  forever  gone.(6) 

*  Ray  V.  Ayers,  6  Duer,  494. 

requires  her  to  keep  the  estate  in  re-  in  dower  and  by  the  curtesy,  upon  the 

pair.    In  New  Hampshire  and  Vermont,  ground    of  general   reasonableness,    1 

a  widow  is  made  liable  to  an  action  for  Swift,  89,  519;  Moore  v.  Ellisworth,  S 

strip  or  waste  done  or  suffered.  Conn.  487;  Crocker  v  Fox,  1  Root,  828; 

(In  Mississippi  the  law  is  as  in  New  Kose  v.  Hayes,  lb.  244;  Conn.  St.  June 

Hampshire.    Miss.  Rev.  G.  469.)  6,  1840,  p.  28;  Comp.  Sts.  150. 

In  Maryland,  suit  may  be  brought  by  Where  a  widow  suffers  the  estate  as- 

a  devisee  or  his  guardian.  signed  for  her  dower  to  need  repairs,  the 

In  Wisconsin,  double  damages  are  re-  court  will  order  it  into  possession  of  the 

covered.    A  widow  is  required  not  to  next  owner,  for  a  sufficient  time  to  make 

do  or  suffer  waste,  and  to  keep  the  pre-  the  repairs,  unless  she  gives  security, 

mises  in  repair,  and  is  liable  to  damages  Conn.  Sts.  189. 

to  the  next  owner  of  the  inheritance  for  In  Kentucky,  (2  Ey.  Rev.  L.  1580; 

breach  of  this  requirement.    So,  in  gen-  Robinson  v.  Miller,  2  B.  Monr.  287.)  the 

eral,    a   remainder-man    may   sue   for  Statute  oC  Marlbridge  is  re-enacted — 

waste  by  a  particular  tenant.    1  Verm.  '^  farmers  shall  not  make  waste,  nor  sale, 

L.  159;  N.  U.  L.  189;  Verm.  Rev.  St.  nor  exile  of  house,  woods  and  men,'' 

291;  Md.  L.  407;  Wise,  Rev.  St.  885;  &c.,  without  license.    For  such  waste, 

ch.  62;  sec.  87.  they  shall  yield  ^//  dumagttn  and  be 

In  Illinois,  (Hlin.  Rev.  L.  287,  625;  punished  by  amercement  grievously.  But 
Comp.  Sts.  156.)  the  penalty  is  forfeit-  a  subsequent  chapter  of  the  Revised 
ure  with  damages.  A  widow  forfeits  to  Laws  provides  an  action  of  waste,  giv- 
the  immediate  reversioner,  having  a  free-  ing  forfeiture  and  treble  damages,  ac- 
hold  or  inheritance,  where  she  wantonly  cording  to  the  Statute  of  Gloucester, 
or  designedly  commits  or  suffers  waste.  It  has  been  held  that  a  reversioner  can- 
But  for  negligent  or  inadvertent  waste,  not  recover  the  land  fh>m  a  tenant  in 
the  claim  is  for  damages  only  In  both  dower,  for  waste,  by  ejectment, 
cases,  the  remedy  is  an  action  of  waste.  (a)  In  an  action  of  waste,  where  the 
If  she  marry  again,  the  husband  is  liable  title  of  the  plaintiff  was  set  forth  as  a 
with  her  for  waste  done  by  her  before,  devise  of  a  remainder,  and  the  proof  waa 
or  by  him  after  marriage.  that  he  was  entitled  to  a  reversion  by 

In  Connecticut,  until  a  recent  period,  descent,  subject  to  a  power  of  sale ; 
there  was  no  statute  against  waste  by  a  held,  the  variance  was  fatal.  Souther- 
tenant  for  years,  and  it  is  said  few  actions  land  v.  Jones,  6  Jones,  821. 
of  waste  are  brought.  A  tenant  for  life,  (6)  In  New  York  this  rule  has  been 
holding  by  act  of  party ,  might  commit  changed  by  statute ;  but  the  reversioner 
waste  or  authorize  another  to  do  it,  recovers  without  prejudice  to  the  inter- 
without  incurring  any  liability.  But,  vening  estate.  4  Kent,  78  n. 
by  a  late  act,  all  particular  tenants  for  So  in  Kentucky;  and  an  action  may 
life  or  for  years,  though  holding  by  act  be  brought  by  a  reversioner  for  life  or 
of  party,  are  forbidden  to  commit  waste,  years.  If  wanton,  treble  damages  are 
and  made  liable  to  an  action  on  tho  case,  recovered.  Ky.  Rev.  Sts.  c.  56,  art.  8, 
with  a  saving  of  vested  rights.     The  sec.  8. 

Statutes  of  Marlbridge  and  of  Glonces-  In  Missouri,  case  may  be   brought, 

ter  are  not  in  force;  but  the  provisions  though  there  is  an  intervening  estate, 

of  the  former  are  adopted  as  to  tenants  Mis.  Rev.  Sts.  c.  94,  sec.  48. 
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Bat  tenant  for  life  is  liable  to  an  action,  for  waste  conunitted  by 
him,  though  he  have  since  assigned  his  estate-^a) 

§  29.  Lord  Coke  says,  that  an  heir  cannot  have  an  action  of 
waste  for  waste  done  in  the  life  of  his  ancestor,  nor  a  parson, 
Ac,  in  the  time  of  the  predecessor.  So  if  tenant  for  years, 
having  committed  waste,  die,  an  action  of  waste  does  not  lie 
against  the  executor,  &c.(6) 

§  30.  In  order  to  sustain  the  action  of  waste,  the  reversion 
must  continue  in  the  same  state  as  when  the  waste  was  done; 
for  if  the  reversioner  grant  it  away,  or  lease  it  for  years,  unless 
it  be  "  in  futuro,''  the  waste  is  dispunishable,  even  though  he 
take  the  whole  estate  back  again.  The  same  effect  is  produced, 
though  he  grant  the  reversion  to  the  use  pf  himself  and  his 
wife,  and  of  his  heirs.     The  action  of  waste  cormsts  in  privity.^ 

^  31.  If  tenant  by  the  curtesy  or  tenant  in  dower  assign  his 
or  her  estate,  and  waste  be  done  by  the  assignee,  the  heir  may 
have  an  action  of  waste  against  either  of  such  tenants,  and 
recover  the  land  from  the  assignee.(c)  And  if  the  heir  have 
also  assigned,  the  action  lies  in  favor  of  his  assignee,  against  the 
assignee  of  the  tenant,  because  the  privity  is  destroyed.     In 

'  1  Graiae,  90.  *  Go.  Lit.  58  b,  54  a. 

In  MasflachaaettB  there   may  be  'an  marriage  with  A,  he  entered  upon  the 

action  for  waste,  though  there  is  an  inter-  land,  under  the  location,  and  oontiaiied 

mediate  estate.    Mass.  Gen.  Sts.  c.  188,  in  possession  thereof,  after  'her  decease, 

sees.  1-6.  as  tenant  by  the  curtesy.    Her  heirs 

In  Horth  Garolina,  an  action  lies  at  conveyed  their  reversionary  interest  to 

the  instance  of  him  in  whom  the  right  w,  B,  who  sued  A  in  an  action  of  waste. 

against  all  tenants  committing  the  waste.  Held.  A  conld  not  defeat  the  action,  by 

Co.  Lit.  58  b,  218  b.  n.  2;  Paget 's  case,  showing  that  the  location  of  the  land  w%b 

6  Rep.  76  b;  Bray  v.  Tracy,  Cro.  Jac.  so  defective,  that  it  would  not  bar  the 

688;  1  N.  Y.  Rev.  St.  750;  I  N.  G.  lb.  proprietors,  nor  persons  claiming  under 

609;  Woodman  v.  Good,  6  M.  &  S.  169.  them;  but  that  he  was  estopped  to  deny 

.  (a)  In  several  States  this  is  affirmed  by  the  title  under  which  he  entered.    Mor- 

fltatute.    2  N.  Y.  Rev.  Sts.  592;  N.  G.  gan  v.  Lamed,  10  Met.  50.) 
Rev.  G.  ch.  116.  sec.  2;  Nix.  Dig.  V,  J.        And    in   Massachusetts,    Maine    and 

86S;  Wise.  Rev.  Sts.  c.  148,  s.  2;  Yirg.  Michigan,  an  action  for  waste  survives 

G.  c.  187,  s.  1;  Mich.  Gomp.  L.,  ch.  186,  against  executors.  &c.    Mass.  Rev.  St. 

see.  2.  680;  1  Yir.  Rev.  G.  277;  2  Ky.  Rev.  L. 

(b)  But  in  Virginia,  Kentucky,  Korth  1580-1;  1  N.  G.  Rev.  St.  610;  1  N.  J. 

Garolina,  Delaware,  New  Jersey,   New  Rev.  G.  209;  2  N.  Y.  Rev.  St.  884;  Mich. 

York,  Wisconsin,  Michigan,  Maine,  and  Rev.  St.  496-7;  Me.  lb.  568;  Dela.  lb. 

Massachusetts,  statutes  provide,  that  the  298. 

heir  may  sue  for  waste  done  in  the  time        (c)  In  New  York,  it  is  provided,  that 

of  his  ancestor.  the  action  may  be  brought  against  tha 

(A  feme  *oU  claimed  certain  land  by  assignee.    In  Delaware,  the  assignee  of 

%  irtue  of  a  location  thereof,  made  to  her  a  tenant  is  liable.    N.  Y.  Rev.  Sta.  884 1 

by  the  proprietors;  and,  after  her  inter-  Dela.  lb.- 298. 
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other  cases,  the  action  Will  be  brought  against  him  who  did  the 
waste,  for  it  is  in  nature  of  a  trespass.^  Thus,  neither  an  action 
of  wajste,  nor  an  action  on  the  cajse  in  the  nature  of  waste,  lies 
in  favor  of  an  assignee  of  the  reversion  against  a  tenant  in 
dower  for  waste  done  by  her  assignee.'  If  a  tenant,  after 
assignment,  continue  to  take  the  profits,  he  is  liable  for  waste.' 

^  32.  An  action  of  waste,  for  waste  to  the  land  of  a  married 
woman,  must  be  brought  by  husband  and  wife  jointly.* 

§  33.  Lord  Coke  says,  a  wife,  holding  an  estate  by  survivor 
ship,  shall  be  punished  for  waste  done  by  the  husband  in  his 
life,  if  she  agree  to  the  estate,  though  there  hath  been  variety 
of  opinions  in  our  book3.^  But  an  action  of  waste  does  not  lie 
against  the  husband  of  a  woman,  tenant  for  life,  after  her  death, 
the  former  having  committed  waste  during  her  life,  for  he  was 
'seised  only  in  her  right,  and  she  was  tenant  of  the  freehold. 
Otherwise,  if  she  was  tenant  for  years,  because  the  term  vested, 
in  him.  So  the  assignee  of  the  estate  of  the  husband  is  liable 
for  waste,  because  his  seisin  and  possession  are  several,  and  he 
is  strictly  a  tenant  for  the  life  of  the  husband.^(a) 

§  34.  K  tenant  for  life  assign  on  condition,  and  the  grantee 
do  waste,  and  the  former  re-enter  for  condition  broken,  the 
action  of  waste  lies  against  the  grantee,  and  the  place  shall  be 
recovered.^ 

§  35.  Although  the  Statute  of  Marlbridge  prohibits  only 
farmers  from  committing  waste,  yet  a  tenant  is  responsible  for 
the  waste,  by  whomsoever  done,  the  law  regarding  him  as  hav- 

^  Go.  Lit.  54  a;  Bates  v.  Shraeder,  18        ^  Thacber  v.  Phinney,  7  Allen,  U6. 
John.  260.       '  *  Co.  Lit.  64  a. 

'  Foot  v.  Dickinson,  2  Met.  611.  '  Co.  Lit.  54  a;  Davis  v.  GiUiam.  5 

»  Co.  Lit.  54  a;  1  Virg.  R.  C.  277;  1  Ired.  Kqu.  808. 
N.  J.  lb.  209-10;  2  Ky.  R.  L.  1580-1;  1        ^  lb. 
H.  C.  Rev.  St.  609. 

(a)  A,  and  B.  his  wife,  being  seised  alienee  of  the  husband's  interest  in  his 

for  their  Joint  lives  and  that  of  the  sar-  wife's  land,  the  declaration  alleged  that 

vivor,  C  took  A's  estate,  and,  living  A,  the  reversion  in  fee  was  in  the  wife, 

permitted  waste.    A  having  died,  held,  Held,  if  this  declaration  was  defective , 

B  could  not  haviB  an  action  on  the  case  in  not  alleging  that  the  reversion  was  in 

against  C.    Bacon  v.  Smith,  1  Ad.  Sc  the  husband  and-  wife,  the  defect  was 

£11.  (N.  S.)  845.    Actions  for  waste  may  cared,  after  verdict,  by  the  statute  of 

be  brought  by,  as  well  as  against,  bus-  Jeofails.    Dejarnatte  o.  Allen,  5  Gratt. 

band  and  wife.    In  an  action  of  waste  499. 
by  a  husband    and    wife,  against    the 
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ing  power  to  prevent  it,  while  the  landlord  has  no  such  power, 
not  being  on  the  land.  The  reversioner  looks  to  the  tenant, 
and  he  has  a  claim  over,  in  trespass,  against  the  wrong-doer 
himself.  Only  the  act  of  God,  of  the  public  enemy,  or  of  the 
lessor  himself,  will  excuse  the  lessee.  He  is  like  a  common 
carrier.^  Lord  Coke  says,  even  an  infant,  and  baron  and  femCf 
shall  be  panished  for  waste  done  by  a  stranger.  But,  although 
the  reversioner  ma?/  hold  the  tenant  liable  for  waste  done  by  a 
stranger,  he  may  also,  at  his  election,  bring  an  action  on  the 
case  against  such  stranger,  for  any  injury  in  its  nature  perma- 
nent— as,  for  instance,  digging  up  the  soil.  The  action  of  waste 
lies  against  a  lessee  only.' 

§  36.  The  action  of  estrepement  or  wa9te  is  said  to  be  in  great 
degree  superseded  by  an  action  on  the  case  in  nature  of  wastes 
which  has  the  advantage  of  being  maintainable  by  any  other 
reversioner,  as  well  as  the  owner  in  fee.  The  measure  of  dama- 
ges  is  the  injury  to  the  inheritance.(a) 

§  37.  It  is. said  that,  except  under  special  circumstances,  there 
is  no  remedy  for  permissive  waste,  after  the  tenant's  death,  either 
in  law  or  in  equity.  It  has  also  been  held,  that  the  action  on 
the  case  would  not  lie  for  permissive  waste.  But  this  decision 
has  been  doubted.^ 

§38.  Chancery  will .  interpose,  by  injtmction^^b)  to  prevent 

*  IGniifle,  124;  4  Kent,  77;  White  v.  828.    (See  Wilford   v.   Roee,    2  Root, 

Wagner,  4  Har.  &  J.  873.  20.) 

'  Go.  Lit.  54  a;  Ross  v.  Gill,  4  Gall,  '  Tarner  v.  Buck,  22 Tin. 628;  4Kent, 

262;    Randall   v.  Gleayeland,  6  Gonn.  78. 

(a)  In  England  the  writ  of  waste  is  hetween  tenants  for  life  or  years,  and  the 

abolished  by  St.  8  and  4  Wm.  4,  ch.  27,  reversioner,  it  is  not  necessary  to  show 

sec.  86.    The  Revised  Statutes  of  Massa-  irreparable  injury  or  destruction  to  the 

chnsetts,  Maine  and  Michigan,  provide  estate.    Greorge's,    &c.    v.  Detmold,    1 

an  action  on  the  case,  at  the  election  of  Maryland  Gh.  Decis.  871. 

the  party.    In  Maine,  the  demandant  in  a  But,  as  between  strangers  or  parties 

writ  of  entry  may  recover  for  waste  in  claiming' adversely,  both  in  trespass  and 

such  action.    1  Gruise,  124;  4  Kent.  81.  waste,  the  iigury  must  be  shown  to  be 

(See  6  Gonn.  828;  Mass.  Rev.  St.  680;  irreparable.    lb. 

Mich.  Rev.  St.  496;  Me.  lb.  610-11, 568.)  The  mere  allegation  that  the  defend- 
ed) In  a  bill  for  waste;  a  single  clear  ant  is  selling  timber  of  the  complainant, 
instance  of  waste,  committed  intention-  without  further  averment  as  to  some  pe- 
ally,  is  sufficient  to  entitle  the  complain-  culiar  value  of  the  timber  for  some  par- 
ant  to  a  continuance  of  the  injunction,  ticular  purpose,  has  been  held  not 
and  to  a  decree  for  an  account.  Sarles  sufficient  to  warrant  an  injunction. 
V.  Sarles,  8  Sandf.  Gh.  601.  Hatcher  v.  Hampton,  7  Greo.  49. 
Where  there  is  a  privity  of  title,  as  It  is  not  uecessary  for  a  landlord  to 


376  AMEBIGAN  LAW  OF  HEAL  PBOPEBTY. 

waste  or  require  security  against  it,  upon  application  of  the 
owner  in  fee,  notwithstanding  there  is  an  intermediate  reversion. 
So,  also,  upon  application  of  a  remainder-man  for  life,  though 
there  are  intermediate  limitations  in  tail,  and  to  trustees  to  pre- 
senre  contingent  remainders;  because,  although  the  plaintiff, 
even  when  his  estate  vested,  would  have  no  interest  in  the  tim- 
ber, yet  he  would  have  the  benefit  of  the  mast  and  shade.  So 
an  injunction  lies  by  the  landlord  against  a  sub-tenant  or  in 
favor  of  an  unborn  child.  In  a  suit  against  a  tenant  for  life  and 
her  under-tenant,  where  a  decree  is  made  for  an  account  against 
both;  the  master  may,  if  the  tenant  for  life  request  it,  ascer- 
tain what  amount  shall  be  made  up  to  her  by  the  under-tenant.^ 

^  1  RoUe  Abr.  877^  pi.  18;  Moor,  564;  wick,  18  Gono.  42.    See  Hilton  v.  Gran- 

I  Hot.  on  Frands,  226.  cfa.  7;  Perrot  v.  Tllle,  1  Gr.  &  Ph.  288:  Sarles  v.  Sarles, 
Perrot,  8  Atk.  94;  Woreley  v.  Stewart,  8  Sandf.  Gh.  607:  Brtggs  v.  Earl,  kc.,  8 
4  Bro.  Pari.  Co.  877;  Livingston  v.  Key-  Eng.  L.  &  Eqa.  194. 

Holds,  2  Hill,  157 ;  Langwortliy  v.  Chad- 
prove  his  title  to  the  premises,  to  sns-  trespassesand  waste;  that  he  and  others, 
tain  an  ir^jnnction  against  his  tenant  for  acting  avowedly  under  his    authority, 
etttttng  and  carrying  away  timber.   Par-  were  making  preparations  with  a  view  to 
ker  9.  Raymond,  14  Mis.  585.  their  commission;  that  the  complaiuaisis 

Where  the  chief  object  is  an  it^unction  had  been  disturbed  in  the  enjoyment  of 
against  future  waste,  it  is  of  purely  their  property,  and  were  likely  to  be 
equitable  cognisance,  and  the  court,  to  more  seriously  interrupted;  and  that 
prevent  raulUplicity  of  suits,  when  waste  they  were  thus  prevented  from  making 
has  been  committed,  will  direct  an  ac-  the  proOt  from  their  estate  which  other- 
count  and  satisfaction  for  past  injuries,  wise  they  would.  Held,  chancery  might 
lb.    Rodgers  v.  Rodgers,  11  Barb*  595.  grant  an  injunction  t<  stay  trespass  and 

A  bill  in  equity  was  filed  by  tenants  waste,  and  might  remove  the  cloud  from 

in  fee,  alleging  that  the  defendants,  con-  the  complainant's  title,  and  direct  the 

federating  together,  entered  upon  their  cancellation  of  the  deed,  especially  as 

land,  cut  down  large  quantities  of  wood,  the  deed  in  form  was  jtrima  facie  valid, 

quarried  large  quantities  of  limestone,  Lyon  v.  Hunt,  11  Ala.  295. 

are  continuing  to  cut  down  wood  and  Instances  of  the  interference  of  chan- 

quarry  stone,  and  design  to  remove  the  eery  for  the  purpose  of  enjoining  waste, 

same;  and  that  they  have  instituted  ac-  are  as  follows:  Where  a  mere  trespasser 

tions  of  trespass  quare  eUnuum  Jregit  digs  into  and  works  a  mine.    So,  where 

for  the  said  acts,  which  are  now  depend-  a  trespasser,  in  Cdllusion  with  the  tenant, 

ing;  but  not  that  the  trespass  was  to  the  attempts  to  cut  timber.    So  where  there 

destruction  of  the  inheritance,  or  the  is  a  dispute  concerning  boundaries,  and 

mischief  irreparable,  nor  stating  such  one  party  is  about  to  cut  ornamental 

AM;ts  as  would  show  that  the  apprehen-  or  timber  trees.     So  where  one  in  pos- 

sion  of  further  acts  of  ti-espass  was  well  session  under  articles  is  proceeding  to 

founded;  nor  charging  insolvency  in  the  cut  timber.    So  where  lessees  are  taking 

defendants.    Held,  an  injunction  would  from  a  manor,  bordering  on   the  sea, 

not  be  granted  upon  such  a  bill  to  restrain  stones  of  peculiar  value.    In  short,  in 

further  acts  of  trespass  or  waste.    Ham-  all  cases  of  timber,  coals,  oi*es  and  quar- 

II  ton  if.  Ely,  4  Gill,  84.  ries,  where  the  party  is  a  mere  trespasser, 

A  bill  charged  with  particularity  that  or  exceeds  his  limited  rights;  upon  the 

A,  who  was  insolvent,  claimed  certain  ground  that  the  acts  are  or  may  be  an 

lands,  as  the  purchaser,  at  an  irrt^gular  irreparable  damage.      2   Story  (Equ.) 

sale  of  a  tax  collector,  whose  deed  he  244-5,  sec.  929. 
had;  that  A  was  threatening  to  commit 
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§  39.  Chancery  will  interpose  to  prevent  waste,  pendente  lite^ 
before  any  act  committed,  if  a  party  manifests  his  intention  and 
asserts  a  right  to  commit  waste.(a)  So^'after  a  decree  for  the 
sale  of  mortgaged  property.  The  remedy  in  Chancery  is  limited 
to  cases  in  which  the  title  is  clear  and  undisputed.^(5) 

^  40.  Although  an  owner  in  fee  cannot  sue  for  waste,  if  there 

'  Gibaonir.  Smith,  2  Atk.  182;  Kane  60;  Williams,  lb.  216.    See  Stewart  v. 

V,  YandeDbiirgh,  1  John.  Cba.  11 ;  Smith  Chew,  lb.  441 ;  Mardook,  2, 461 ;  Hongk 

V.  Poyaa,  2  Dess.  66;  Storm  v.  Mann,  4  v.  Martin,  2  Dev.  &  B.  879. 
John.  Cha.  21;  Tesaierv.  Wise,  8  Bland, 

(a)  In  Virginia  and  Kentncky,  if  a  injanction  or  writ  of  ettrepemtnU  So 
tenant  commit  waste  after  a  snit  brought  this  writ  lies,  pending  an  ejectment.  In 
against  him,  the  sheriff  shall  keep  the  Pennsylvania,  a  writ  lies  to  restrain 
Und.  In  Maine  and  Massaobusetts,  snch  waste  by  tenant  for  life.  R.  I.  Sts.  1886, 
tenant  forfeits  treble  damages.  In  New  910;  Dela.  St.  1848.  547-8;  Dela.  Rev. 
Jersey,  the  conrt  will  not  grant  rales  to  Sts.  298;  Penn.  Sts.  1849,  472. 
stay  waste,  in  trespass  9«.  ela%t9.  1  Tir.  In  Maryland,  provision  i9  made  by 
Rev.  C  277;  1  Smith,  188;  Leeds  v.  statute  for  the  interference  of  Chancery 
Doaghty,  6  Ualst.  198;  Mass.  Rev.  St.  in  case  of  waste.  (It  is  no  objection  to 
680;  2  Ky  Rev.  L.  1&81.  Similar  pro-  the  Jurisdiction  of  the  Court  of  Chan- 
visions  in  New  York  to  those  in  Virginia,  eery  of  Maryland,  to  stay  waste,  by  a 
&c.  2  Rev.  Sts.  886.  In  Wisconsin,  dowress,  that  the  remedy  should  be 
waste  may  be  stayed  pending  a  suit,  sought  on  the  equity  side  of  the  county 
Rev.  St.  681.  court.    Chllds  v.  Snrith.  1  Md.  Ch.  Dec. 

In  these  States,  as  also  in  Delaware  488.)  In  Virginia,  this  is  the  only  remedy. 

and  Minnesota,  special  provisions  are  The  action  of  waste  is  never  brought.    1 

made  in  case  of  land  taken  on  execution.  Md.  L.  699;  Rob.  Prac.  660. 

N.  Y.  Rev.  SU.  698;  Wis.  Rev.  Sts.,  c.  lu  New  Jersey  (1  K.  J.  Laws,  209),  a 

148,  s.  8;  Min.  Comp.  Sts.  2869;  Maine  statute  provides  for  a  tcrit  ofvtatU  out 

Rev.  Sts.,  c.  96,  s.  8;  Mass.  Gen.  Sts.,  of  Chancery,  against  a  tenant  for  life  w 

o.  188,  B.  9.  othtrterm.    The  judgment  is  forfeiture, 

Where  land  is  sold  on  execution,  the  and  treble  damages.    In  Massachusetts, 

purchaser    takes   possession,  and  such  equity  Jurisdiction  of  waste  is  given  to 

land  is  redeemtHi;  the  owner  Is  not  enti-  the  Supreme  Court;  and  they  may  stay 

tied  to  rent  or  damages  for  waste  before  waste  by  an  iDjunction. 

the  redemption,  but  is  entitled  to  rent  for  (This  jurisdiction  applies  only  to  cases 

the  time  he  was  wrougfully  kept  out. of  of  technical    wa»te;    not  to  trespasses 

possession  after  redemption.    Kannon  v.  which  a  court  with  full  Chancery  powers 

Pillow,  7  Humph.  281.  might  enjoin.     Attaquin  v.  Fish,  6  Met. 

Where  a  party  claims  a  right  to  land,  by  140.     So    in    Maine.    The   jurisdiction 

virtue  of  his  adverse  possension,  without  there  attaches,  only  where  there  is  privity 

deed  or  an  execution,  he  may  maintain  an  of  estate.    Leighton  e.  Lcighton,  82  Me. 

action  of  waste,  or  trover,  or  an  action  899.) 

on  the  case   in  the  nature  of  waste,  The  same  process  is  provided  against 

against  the  execution  defendant,  for  cut-  an    owner    of  land    who    commits,    or 

ting  timber  during  the  fifteen  months  threatens,  or  prepares  to  commit,  waste, 

snb«eqnent  to  the  sale,  while  he  remains  after  the  land  has  been  attached.    A 

in  possession;  but  not  trespass,  or  re-  similar    provision    in   Maine.    In   New 

plevin  in  the  c^it.    Rich  v.  Baker,  8  York,  the  Supreme  Court  has  Chancery 

Denio,  79.  jurisdiction    to    enjoin    against   waste, 

(6)  In  Rhode  Island,  a  writ  of  €s^rej9€-  where    it    is     actually    commenced    or 

ment,  being  in  the  nature  of  an  injunc-  threatened.      The    injunction   may    be 

tion,  it  st'ems,  may  be  issued  by  the  granted  against  one  who  colludes  with 

court  or  a  judge,  after  notice  to  the  the  tenant  to  commit  waste.    Mass.  Uev. 

adverse  party,  aud  the  giving  of  a  bond  St.  681-2;  Me.  hev.  St.  6b9;  Wilbur  v. 

by  the    applicant.    In    Delaware,    one  Wilbur,  7Met.  249;  Rodgers  v.  Rodgers, 

having  a  lien  upon  land  may  have  an  11  Barb.  695. 
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is  an  intermediate  estate,  yet,  where  timber  is  cut  down  by  the 
tenant,  the  property  in  it  vests  immediately  in  the  owner  of  the 
inheritance  at  that  time,  and  he  may  seize  or  maintain  trover  or 
replevin  for  it,  or  compel  an  account  of  its  proceeds,  if  sold. 
The  tenant  has  an  interest  in  the  timber  while  it  remains  stand- 
ing— it  is  a  part  of  the  inheritance;  but  this  interest  is  immedi- 
ately forfeited  by  the  wrongful  act  of  severing  it.*  Thus  land 
was  conveyed  to  the  use  of  A,  for  life,  remainder  to  the  use  of 
his  first  and  other  sons  in  tail;  remainder  to  B  for  life,  with 
like  remainder  to  his  sons.  B  has  a  son  living.  A  has  none, 
and  A  severs  timber  from  the  land.  Held,  the  son  of  B  should 
have  trover  for  the  timber,  although  he  could  not  have  waste, 
on  account  of  the  intermediate  estates;  and  the  chance  of  A's 
having  a  son,  who  would  take  the  inheritance  before  the  son  of 
B,  was  a  mere  possibility,  liable  to  be  defeated  by  a  feoffment 
of  A,  and  which  did  not  interfere  with  this  action.^ 

§  41.  Where  there  are  intermediate  limitations  of  the  kind 
above-mentioned,  and  the  immediate  owner  of  the  fee  brings  a 
bill  in  Chancery,  for  an  account  of  timber  cut  down  and  sold; 
the  court  will  not  turn  the  plaintiff  round  to  an  action  at  law,  the 
case  being  one  which  peculiarly  calls  for  a  discovery;  nor  will 
it  order  the  money,  paid  into  court,  to  be  put  out  for  the  benefit 
of  unborn  heirs,  who  may  afterwards  have  a  title  paramount  to 
that  of  the  plaintiff.^ 

§  42.  The  same  rule  applies,  {arUej  sec.  40,)  where  the  timber 
is  severed  by  accident;  as,  for  instance,  by  a  storm.^  But  where 
there  are  trustees  to  preserve  contingent  remainders.  Chancery 
will  not  allow  a  severance  of  the  timber,  by  collusion  between 
thQ  tenant  and  the  immediate  owner  in  fee,  to  the  injury  of  un- 
born heirs.^  Nor  will  it  allow  a  tenant  for  life,  who  also  has  the 
first  vested  estate  of  inheritance,  to  take  advantage  of  his  own 
wrong  in  committing  waste,  to  the  prejudice  of  intermediate 

*  Mores  v.  Wait,  8  Wend.  104;  Balk-  ■  Whitfield  v.  Hewitt,  2  P.  Wms.  240; 

ley  V.  Dolbeare,  7  Conn.  282;  Bewicks.  Lee  v.  Alston,  1   Bro.  Rep.   194;  lb. 

Whitfield,  8  P.  Wros.  267;  Richardson  8^  87. 

V.  York,  2  Shepl.  216;  Railroad  v.  Kidd,  *  Newcastle  v.  Vane,  2  P.  Wms.  241. 

7  Dana.  250.  *  1  Cruise,  128. 

'  Uvedale  v.  Uvedale,  2  RoUe,  Abr .  1 19. 
% 
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contingent  remainders,  although  at  law  he  would  undoubtedly 
have  power  to  do  it.  Thus  A  was  tenant  for  life,  remainder  to 
his  first  and  other  sons  in  tail,  remainder  to  B  for  life,  with  like 
\  remainder  to  her  sons,  estates  to  trustees  to  preserve,  &c., 
remainder  to  A  in  fee.  A  had  no  son;  B  had  one,  who  died 
very  young.  A  commits  waste,  after  which,  B  has  another  son. 
Held,  A  could  not  have  the  timber,  cut  down;  nor  the  adminis- 
trator of  B's  son,  deceased,  because  he  was  dead  at  the  time  the 
waste  was  done;  nor  the  other  son  of  B,  because  his  estate  was 
liable  to  be  defeated  by  A's  haying  a  son;(a)  and  therefore,  that 
the  money  received  for  the  timber  should  be  paid  into  court.^ 
This  having  been  done,  upon  the  subsequent  death  of  A,  and  a 
hearing  of  the  respective  parties  who  claimed  the  money,  viz., 
the  administrator  of  B's  son,  B's  second  son,  and  the  executor 
of  A;  held,  that,  inasmuch  as  the  settlement  had  been  wrong- 
fully disturbed  by  A,  the  money  should  be  restored  to  the  same 
course  which  it  would  have  followed  had  no  such  act  been  done; 
that  B  should  have  an  interest  for  life,  remainders  in  tail,  and  a 
reversion  in  A,  according  to  the  settlement.^ 

^43.  The  words,  in  a  lease,  *' without  impeachment  of  any 
action  of  waste  "  would  merely  exempt  from  liability  or  suitf  not 
pass  a  title.  The  phrase  '*  with  full  liberty  to  commit  waste  "  is 
sometimes  used.  And  volvntary  waste  is  often  expressly  excepted ; 
in  which  case  it  has  been  held,  that  wilful  waste  is  not  excused. 
It  has  been  suggested,  that  the  exception  applies  only  to  houses, 
and  not  to  timber;  but  a  late  case  has  decided,  that,  where  de- 
caying timber  is  cut  by  order  of  court,  this  clause  entitles  the 
tenant  only  to  the  interest  of  the  purchase-money.  So,  where 
there  is  a  remainder-man  for  life  without  impeachment  of  waste, 
timber  cut  during  a  prior  estate  vests,  not  in  him,  but  in  the 
owner  of  the  fee.^ 

'  Williams  u.  Duke  of  Bolton,  8  P.  Dolbeare,  7  Gonn    282;  Pyne  v.  Dor,  1 

Wms.  26S.  T.  R.  55;  Aston  v.  Aston,  1  Yes.  265;  1 

*  Powiett  V,  Diicbess  of  Bolton,  8  Yes.  Cruise,  181;  Wickham  «.  Wickliam,  19 

jun.  874;  Williams  v,  Dnke,  &c..  1  Cox,  Yes.  419;  Pieot  «.  Bullock,  1  Yes.  Jun. 

72;  (Dare  v.  Hopkins.  2  Cox,  110).  479.    See  Tollemache  v.  Tollemache,  1 

'  4  Kent,  77;  Co.  Lit.  220  a;  Lewis  Hare,  456;  Briggs  v.  Earl,  &c.  8  £ng. 

Bowles'  case,  1  Rep.  82  b;  Bulkley  v.  L.  &  Equ.  194. 

(a)  A  better  reason  seems  to  have  been,    that  he  was  born  after  the  waste  was 

committed. 
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^  44.  A  lessee  for  years,  holding  under  tenant  for  life  without 
impeachment  of  waste,  may  lawfully  commit  waste. 

§  45.  But  the  tenant  for  life  cannot  transfer  his  power,  so  that 
it  may  be  exercised  after  his  own  death;  nor,  where  his  estate  is 
in  remainder,  subject  to  a  prior  life  estate,  without  the  power, 
will  any  agreement  between  the  two  tenants  for  life  be  sustained, 
for  committing  waste  before  the  former  estate  terminates.^ 

^  46.  A  tenant  for  life,  without  impeachment  of  waste,  is  not 
permitted  to  c<Hnmit  malicious  waste,  to  the  destruction  of  the 
estate.  This  is  sometimes  called  equiCctble  toaste;  and  a  court  of 
chancery  will  not  only  preyent  it  by  injunction,  but  compel 
restitution  after  it  is  eommitted.(a)    Where  a  tenant  covenants 

« 

'  Bray  v.  Tracy,  W.  Jones,  61;    1    Gmifie,  188;  Robinson  v.  Litton,  8  Atk. 

210}  Garth  «.  Cotton,  Dick.  186. 

(a)  A,  upon  the  marriage  of  his  son,  So,  where  a  widow  has  dower  assigned 
settled  as  estate  upon  himself  for  life,  to  her  in  land,  the  reversion  of  which  is 
without  impeachment  of  waste,  remain-  divided  among  several,  she  has,  in  gen- 
der to  his  son  for  life,  8ce.  Afterwards,  eral,  a  discretionary  right  to  get  wood 
having  taken  a  dislike  to  his  son,  A  for  repairs,  firewood,  &c  ,  from  what 
caused  the  house  to  be  injured  by  tearing  part  of  the  land  she  pleases;  but,  it 
off  fixtures  of  various  kinds,  to  the  value  seems,  that  in  an  extreme  case,  when 
of  £8,000.  The  court  ordered  an  injunc-  she  acts  out  of  mere  caprice  and  par- 
tion.  and  also  that  the  damage  be  re-  tiality,  with  a  view  to  favor  one  at  the 

S aired.    Vane  v.  Barnard,  2  Yern.  788.  expense  of  another,  equity  might  inter- 

ee  Kidd  v.  Dennfson,  6  Barb.  9.  fere.    Dalton  v.  Dalton,  7Ired.  £q.  197. 

The  power  is  considered  inequitable.  Tenant  for  life,  dispunishable  for  waste, 
and  therefore  Chancery  controls  it;  but  had  power  to  lease,  for  21  years,  certain 
still  with  reference  to  the  presumed  in-  ancient  pasture  lands,  which  she  after- 
tent  of  the  party  creating  it.  Marker  wards,  before  any  lease,  had  converted 
V.  Marker,  4  Eng.  L.  &  £qu.  95.  into  garden    allotments,  In    a    manner 

Relief  is  granted  where  a  tenant  cuts  amounting  to  waste.    The  leasing  power 

down  timber  for  the  sake  of  the  profit  to  provided  against  **  any  fine,  premium  or 

be  derived  from  a  sale,  upon  the  same  foregift    being   taken   fur    the   making 

principles   on   which    an    injunction    is  thereof,''  and  that  *'  none  of  the  lessees 

granted  to  stay  what  is  called  equitable  shouldbe,  by  any  clause,  or  words  therein 

waete.    Kidd  v.  Dennison,  6  Barb.  9.  contained,  authorized  to  commit  waste. 

Where  the  whole  of  a  farm,  when  orexempted  from  punishment  for  waste.*' 

leased  for  a  rent,  is  in  a  wild  and  unset-  In  H  lease  reciting  this  power,  tlie  tenant 

tied  state,  with  the  exception  of  a  few  for  life  demised,  December  18th,  1845 

acres,  the  parties  will  be  held  to  have  for  21  years  IVom  the  1st  of  July  last, 

intended  that  the  lessee  should  be  at  lib-  reserving  a    rent    payable    half-yearly, 

erty  to  fell  part  of  the  timber  in  order  to  January  1st  and  July  Ist,  1846.    The 

fit  the  land  for  cultivation ;  but  this  right  lessee  covenanted  not  to  break  up  any 

will  not  authorize  the  lessee  to  destroy  of  the  pasture  land  demised,  *'  except 

all  the  timber,  and  thereby  irreparably  for  the  purposo  of  carrying  out  the  al- 

i^jure  the  premises,  or  permanently  di-  lotment  system"  introduced  by  .the  ten- 

minish  their  value;  nor  to  cut  trees  for  ant  for  life.    Held,  such  reservation  of 

the  profit  to  be  derived  from  a  sale;  nor,  rent  did  not  amount  to  a  fine,  premium 

just  before  the  expiration  of  his  lease,  or  foregift.    Also,  that  the  exception  in 

to  cut  down  timber,  u|K>n  the  pretext  of  the  covenant  did  not  amount  to  a  license 

gradually  clearing  up  the  land  and  pre-  or  authority  to  the  lessee  to  commit 

paring  it  for  cultivation.    lb.  waste  by  carrying  out  the  allotment  sys- 
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« 

not  to  cut  down,  destroy,  or  carry  away  any  more  wood  or  tim- 
ber than  should  be  actually  used  on  the  farm,  it  will  be  waste 
for  him  to  cut  wood  to  be  used  in  burning  bricks  for  8ale.^(a) 

'  LivingstoD  v.  Beynolds,  26  Wend.  115. 

tem;  and,  if  any  implication  could  be  (a)  In  roost  of  the  States  special  pro- 
made  BO  aa  to  construe  that  exception,  yfsion  is  made  by  statute  against  wanton 
as  implying  a  permission  by  the  lessee  to  injuries  to  land,  buildingSi  trees,  &c.,  by 
do  anything,  it  conld  not  be  inferred  that  persons  without  title;  and,  more  partic- 
it  permitted  him  to  do  more  than  to  carry  ularly  in  the  Western  States,  against  the 
out  the  allotment  system  during  the  life  act  of  firing  woods  and  prairies  belong- 
of  the  tenant  for  life,  so  far  as  she  had  ing  either  16  the  party  himself  or  to 
power  to  permit  it,  and  not  otherwise,  another. 
Hopkinson  v.  Ferrand,  6  £ng.  Law  & 
£qu.  404. 
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CHAPTER  XIX. 


ESTATE  AT  WILL  AND  AT  SUFFERANCE. 

1.  Estate  at  will— definition.  7.  How  terminated. 

8.  Incidents.  14.  Notice  to  quit,  and  sommary  pro- 

4.  Estate  from  year  to  year — notice  to  cess  to*eject. 

quit;  laws* of  the  several  States.  28.  Estate  at-will — how  affected  by  the 

6.  Estate  at  will — whether  assignable,  statute  of  frauds. 

&c.  80.  Tenant  at  mff§rance, 

§  1.  An  estate  at  mil,  is  where  one  man  lets  land  to  another, 
to  hold  at  the  will  of  the  ]e88or.^(a) 

^  ^.  The  right  to  enter,  use  and  possess  the  land  of  one  at 
the  pleasure  of  another,  is  a  lease  at  will,  even  though  no  rent 
is  reserved,   if  the   case  shows  some  other  adequate  consid- 

'  Lit.  s.  68;  4  Kent,  109.    See  Austin  v.  Thomson,  45  N.  H.  118. 

(a)  In  Iowa«  (Code  1851.  ch.  78,  sec.  should  enter  on  the  land  of  the  other, 

1208,)  possession  of  the  tenant  is  pre-  dig  ore,  erect  buildings,  Blc^  and  pay 

sumed  to  be  at  will..  fifty  cents  a  ton  for  all  ore  removed. 

An  estate  at  the  will  of  the  lessee  is  amounts  to  a  lease;  but  its  duration  is 

at  the  will  of  the  lessor  also;  and  vice  to  be  determined  by  the  jury,  who  are 

verta.     Cheever  v.  Pearson,   16  Pick,  to  say  whether,  upon  all  the  eTidenoe. 

271 ;  1  Cruise,  190*.    See  tn/Va,  sec.  8,  n. ;  it  was  at  will  or  from  year  to  year,  under 

Hall  V.  Wadsworth,  2  Wms.  410.  the  instructions  of  the  court  as  to  what 

A,  tbe  defendant,  occupied  the  prem-  constituted  a  lease  for  a  year,  and  what 

ises  of  B,  the  plaintiff,  under  an  express  a  tenancy  at  will.    Mooner  v.  Miller,  8 

agreement  to  pay  rent;  but  neither  the  Barr,  272. 

amount  of  it  nor  the  time  of  occupation        A  Joined  his  fence  to  B's  in  sereral 

was  agreed  upon.  B  having  notified  A  to  places,  part  of  B's  fence  being  on  A's 

quit  immediately,  which  he  did;  held,  an  land,  and  the  feuoe  so  joined  was  per- 

action  fur  use  and  occupation  would  lie,  mitted  to  stand  for  seven  years;  then  B, 

without  demand.    Spaulding  v.  M'Osker,  without  notice  to  A,  threw  down  tbe 

7  Met.  8.  fence.    Held,  in  an  action  of  trespass, 

A  lease  made  ^y  an  agent  in  his  own  that  A  was  to  be  considered  as  tenant, 

name  being  void  a  tenant  entering  under  and  entitled  to  notice  after  so  long  an 

such  a  lease  is  a  tenant  at  will,  and  as  acquiescence,  and  that  B  had  no  right 

such  is  eutitled  to  notice  to  quit  before  to  enter  upon  A's  land,  or  from  his  own 

ejectment  will  lie  against  him.    Murray  land  to  throw  down  A's  fence.    Sheanv 

V.  Armstrong,  11  Mis.  209.  Withers,  12  B.  Mon.  441. 

A  parol    agreement  that   one  party 
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eration.^  So,  it  is  said,  one  placed  on  land  without  any  terms 
prescribed  or  rent  reserved,  and  as  a  mere  occupier,  is  strictly 
a  tenant  at  will.'  So  a  person,  entering  and  holding  laud  under 
an  agreement  to  buy  it,  is  held  at  least  a  tenant  at  will.^  Or 
one  occupying  under  an  agreement  for  a  future  sale  or  lease.^(a) 
§  3.  At  common  law,  such  estate  was  at  the  will  of  both  par- 
ties, but  neither  could  determine  it  wantonly  and  to  the  injury 
of  the  other.  Thus  the  lessee  was  entitled  to  emblements,  not- 
withstanding a  determination  by  the  lessor,  though  not  after  a 
determination  by  himself;  and  the  lessor  to  rent,  though  the 
lessee  quit  before  rent-day.  A  tenant  at  will  is  also  entitled  to 
estovers.  So  it  has  been  held  that  the  manure  made  upon  the 
land  belongs  to  him,  and  may  be  taken  by  his  creditors.^(fr) 

>  Cheever  v.  Pearson,  16  Pick.  271.  *  Lore  v.  Edmondson.  1  Ired.  162. 

*  4  Kent,  112.  *  Chandler  v.  Thurston,  10  Pick.  209- 

'  Jones  V.  Jones,  2  Rich.  542;  Msn-  10;  4  Kent,  109-10;  Staples  v.  Emery, 

Chester  t>.  Doddridge,  8  Ind.  800.    But  7Gf^nf.  201. 

see  Kratemayer  v.  Brink,  17  Ind.  609. 

(a)  Where  one  took  possession  of  land  It  has  heen  held,  that  a  deed  of  land 

under  an  agreement  to  purchase,  and  in  fee,  with  a  clause  that  the  grantor 

thus  became  a  tenant  at  will,  and  upon  should  retain  possession  until  a  certain 

bis  death    his  widow  and  devisee  en-  time,  does  not  constitute  the  relation  of 

cered;    held,  she    did   not    become    a  landlord  and  tenant,  so  as  to  give  juris- 

tenant  at  will,  but  her  possession  was  diction  by  summary  process  for  recover- 

adverse,  and.  being  continued  twenty  ing  possession  after  the  time  has  elapsed, 

years,  gave  a  legal  title.    Doe  v.  Rock,  Sims  v.  Humphrey,  4  Deuio,  185. 

1  C.  k-Mar.  549.  Where  one  whose  land  has  been  sold 

In  Vermont,  where  one  enters  upon  on  execution  remains  in  possession  an  un- 
land  under  an  agreement  to  buy  it,  certain  time,  by  consent  of  the  purcha- 
wbich  fails  without  his  fault,  no  action  ser,  he  is  tenant  at  will.  Nichols  v.  Wil- 
lies for  use  and  occupation.  Hough  v.  liams,  8  Cow.  18.  See  1  Swift,  91; 
Berge,  11  Verm.  190.  I^or  is  he  eii-  Watkins  v.  Holman.  16  Pet.  25;  Stans- 
titled  to  notice  to  quit.  Wright  «.  bury  v.  Taggart,  8  McL.  457. 
Moore,  21  Wend.  280.  A  judgment  debtor,  continuing  in  pos- 

After  a  verbal  agreement  by  A  to  pur-  session  after  such  a  sale,  is  a  ttnant 
chase  the  house  of  B,  payment  of  the  within  the  meaning  of  the  statute  of 
)irice  and  possession  taken,  but  befure  a  summary  proceedings  to  recover  posses- 
deed  was  given;  tbe  house  was  burned,  sion,  (2  Rev.  Sts.  512,)  and  has  a  right 
A  thereupon  quit  the  land,  refused  a  to  deny  tbe  facts  stated  in  the  complaint, 
deed  tendered  by  B  immediately  after  to  have  a  trial  by  jury,  and  to  stay  the 
the  fire,  and  brought  a  suit  to  recover  issuing  of  a  warrant  to  remove  him,  on 
back  the  price,  in  which  he  prevailed,  complying  with  the  provisions  of  tho 
Held,  A,  while  occupying  the  house,  was  statute.  (Laws  N.  T.  1849, 292.  sec.  5.) 
a  tenant  at  will,  and  liable  for  use  and  Spraker  v.  Cook,  16  N.  Y.  (2  Smith) 
occupation,  but  not  after  refusing  tho  567. 

deed.    Gould  v.  Thompson,  4  Met.  224.  In  such  trial,  the  word  *'  rent,''  as  used 

Ejectment    may  be  brought  against  a  in  ^ts.  1849,  c.  193,  is  to  be  construed  a 

grantee,  as  landlord,  where,  the  grantor  compensation  for  use  and  occupation.  lb. 

has  remained  in   possession    since    the  (a)  In  England,  it  seems,  an  outgoing 

deed  was  made.    Hodges  v.  Gates,  9  tenant  may  sell  or  remove  the  manure. 

Verm.  178.  Roberts  v.  Barker,  1  Cr.  &  Mces.  809 
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§  4.  Estates  at  will,  in  the  strict  sense,  have  become  almost 
extinguished  under  the  operation  of  express  statutes  and  judi- 
cial decisions.  At  first,  a  lease  for  no  certain  time,  reserving  an 
annual  rent,  was  construed  as  for  one  year.  By  the  modem 
English  doctrine,  the  old  estates  at  will  are  treated  as  tenancies 
from  year  to  year^{a)  unless  there  is  an  express  grant  or  agree- 
So  in  North  Carolina,  at  any  time  before  Bryan,  1  John.  822.  See  Gretonv.  Smith, 
he  qnita.  Smithwick  v,  Ellison,  2  Ired.  83  N.  Y.  (6  TilTa.)  245. 
S26.  See  Goodrich  v.  Jones,  2  Hill,  In  Massachusetts  it  was  at  first  held, 
142;  Rinehart «.  Olwine,  6  W.  &  S.  157;  that  a  tenant  at  will  was  not  entitled  to 
Law  Kep.  (Jan.  1854)  481.  Bat  it  is  six  months'  notice,  bat  only  to  reason* 
held  in  Massachusetts,  that  an  outgoing  able  notice.  The  i>oint  was  afterwards 
tenant  at  will  of  a  farm  has  no  right  to  left  doabtful,  whether  he  omdd  daim 
remove  the  manure  made  thereon  in  the  any  notice ;  but  reasonable  notice  was 
ordinary  course  of  husbandry,  and  con-  finally  held  necessary.  In  one  case,  it 
flisting  of  the  collections  from  the  staUe  was  held,  that,  though  the  tenancy  was 
and  barn-yard,  or  of  composts  caused  determined  by  the  will  of  the  lessor 
by  the  admixture  of  these  with  other  without  notice,  yet  the  lessee  still  should 
substances  taken  from  the  farm;  and,  have  a  reasonable  time  to  remove  bis 
if  he  seU  such  manure,  to  be  removed,  family  and  effects.  4  Kent,  211;  Rising 
to  one  having  notice  of  the  landlord's  v.  Stannard,  17  Mass.  287;  Coffin  ir. 
title,  the  purchaser  gains  no  property,  Lunt,  2  Pick.  70;  lb.  71  n.;  Ellis  v\ 
but  is  liable  in  trespass  to  the  land-  Paige,  1  Pick.  49;  ace.  Folsom  v.  Moore, 
lord  for  removing  the  manure.    Other-  1  Appl.  252. 

wise,  with  manure  made  in  a  livery  sta-  In  Maine,  the  statute  of  frauds  is  con- 

ble,  or  in  any  manner  not  connected  with  strued  to  make  a  parol  lease  strictly  a 

agriculture,  or  in  a  course  of  husbandry,  tenancy  at  will.    Little  v.  Palister,  8 

Daniels  v.  Pond,  21  Pick.  867.   The  ten-  Greenl.  15.    So,  notwithstanding  an  an- 

ant  has  a  qualified  possession  of  the  ^  nual   rent.    Withers   v.    Larrabee,    48 

manure,  for  the  purpose  of  using  it  on  Maine,  570. 

the  farm ;  but  a  sale  by  him  vests  the  An  estate  created  without  writing.  In 

right  of  possession  in  the  landlord.     lb.  New  Hampshire,  is  only  at  will.    Whlt- 

Acc.  Lassell  v.  Reed,  5  Greenl.  222;  Mid-  ney  «.  Lo^ett,  2  Post.  10.    So,  though 

dlebrook  v.  Gorwin,  15  Wend.  169.  receipts    for   rent   indicate    a   tenancy 

(a)  It  was  formerly  held,  that  a  lease  from  year  to  year,  or  month  to  month. 

''  from  year  to  year,  so  long  as  both  par-  lb. 

ties  please,"  created  a  tenancy  for  at  least  In  Vermont,  a  tenancy  by  a  parol 

two  years.    But  it  has  been  recently  de-  lease  for  a  term  of  years,  which,  under 

cided,  that  a  tenancy  from  year  to  year  the  Revised  Statutes,  (ch.  60,  sec.  21,)  is 

lasts  only  so  long  as  both  parties  please,  at  first  an  estate  at  will  only,  by  the 

and  is  determinable  by  either  at  the  end  continuance  of  possession  and  payment 

of  any  year  by  notice.    Ring  v.  Argand,  of  rent  by  the  lessee  for  several  years, 

Cro.  JBliz.  775;  Doe  v.  Smarridge,  9  Jur.  (in  this  case  three  years,)  becomes  a 

781.    See  Doe  v.  Green,  9  Ad.  &  £11.  tenancy  from  year  to  year.    Barlow  v. 

658.    Supray  s.  1,  n.  Wainwright,  22  Yt.  88. 

The  reservation  of  an  annual  rent  is  In  such  case  the  tenant  cannot,  at  any 
said  to  be  the  leading  circumstance  that  time  during  the  year,  surrender  the  pre- 
turns  leases  for  uncertain  terms  into  mises  against  the  will  of  the  landlord, 
leases  from  year  to  year.  4  Kent,  112;  and  thus  excuse  himself  from  the  pay- 
Pope  V.  Garland,  4  You.  &  Coll.  894.  ment  of  rent.    lb. 

The  English  rule  of  a  tenancy  from  year  Nor  is  it  any  defence  in  assumpsit  for 
to  year  is  said  to  be,  or  to  have  been,  in  use  and  occupation,  that  he  abandoned 
force  in  New  York,  but  not  in  other  the  possession.  lb. 
States.  4  Kent,  111.  Thus,  where  one  Nor  that  the  tenant,  after  having  been 
occupied  eighteen  years,  and  made  Im-  in  possession  a  few  months,  associated 
provements,  but  paid  no  rent,  he  was  with  him  a  partner  in  the  business  car- 
tenant  from  year  to  year.    Jackson  v.  ried  on  by  him  on  the  premises,  no 
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meat  to  the  contrary.  With  the  same  qualifications,  a  tenant 
from  year  to  year  has  been  held  entitled  to  six  months'  notice  to 
quit,  and  the  landlord  to  the  same.  The  notice  must  end  at  the 
end  of  the  year;  and  it  has  been  held  that,  even  though  the  pre* 
mises  be  bumed  during  the  year,  the  rent  does  notecase  without 
legal  notice.^ 

^  5.  But  the  rule  of  a  half  year's  notice  is  not  an  inflexible 
one.  Justice  and  good  sense  require  that  the  time  of  notice 
should  vary  with  the  nature  of  the  contract  and  the  character 
of  the  estate.    Hence,  where  lodging8(a)  are  hired,  for  instance, 

'  Ellis  V.  Page.  1  Pick.  46;  Izon  v,  win,  2  Ad.  &  El.  N.  S.  148;  Doe  v. 
Gorton,  6  Bing.  N.  601;  4  Kent,  110-11;  Green,  9  Ad.  &  £11.  65S;  Atherstone  v. 
Webber  «.  Shearman,  8  Hill.  647 ;  Kings-  Bostock,  2  Scott,  N.  687 ;  Swinfer  «.  Ba- 
bory  V.  ColUns,  4  Bingfa.  202,    See  Ai-  con.  6  H.  &  K.  184,  846;   Walker  v 
ford  V.  Yickerj,  1  G.  &  Mar.  280;  Doe  Code,  lb.  694. 
s.  Misem,  2  Gar.  &  K.  66;  Doe  v.  Gold- 
agreement  being  made  with  the  land-  Lease  to  A  and  B,  partners,  for  one 
iMd.    lb.  year.    Doriog  the  year,  B  left  the  firm, 

tbe  parol  agreement  will  still  deter-  and  G  came  in.    The  firm  paid  the  rent 

mine  t^  smoant  of  rent  and  the  time  reserYed,  and  occupied  for  two  years  and 

of  payment.    lb.  three  months  after  the  lease  expired. 

In  Pennsylvania,  it  seems,  if  a  tenant  Held,  they  became  tenants  from  year  to 

at  will  occupy  more  than  a  year,  he  be-  year,  and  were  liable  for  the  rent  of  the 

comes  a  tenant  from  year  to  year,  and  is  whole  year  on  which  they  had  entered. 

entitled  to  three  months' notice.  McDow-  Hart  v.  Finney,  1  Strobh.  260. 

ell  V.  Simpson,  8  Watts,  129.    See  Gook  Lease  for  one  year,  the  tenant  giving 

V.  Keilson,  10  Barr,  41.  his  note  for  the  rent.  He  occupied  about 

A  landlord  may  treat  a  tenant  holding  two  years,  when  the  landlord  demanded 

over  after  a  term,  as  tenant  from  year  bis  note  for  the  year's  rent.    The  tenant 

to  year,  or  as  a  trespasser,  at  his  elec-  refused  to  giro  it.  or  pay  the  rent.  Held, 

tion.    Hemphill  v.  Flynn,  2  Barr,  144.  a  tenancy  from  year  to  year,  determin- 

In  South  Garolina,  the  court  of  magis-  able  by  notice  to  quit,  but  that  the  ten- 

tretes  and  freeholders   hare  exclusive  ant   had   denied   the   tenancy  by    bis 

SDd  final  Jurisdiction  of  all  cases  of  the  refusal,  and  was  liable  to  an  ejectment 

holding  over  of  tenants,  and  their  Judg-  without  notice.    The  State  t;.  Stewart, 

ment  is  final  upon  the  tenancy,  the  iden-  6  Strobh.  29. 

tiiy  of  the  premises,  and  the  expiration  In  Korth  Garolina,  it  is  held,  that, 

of  the  term  and  holding  over  of  the  ten-  where  one  takes  possession  of  land  by 

ant.    The  failure  of  the  tenant  to  make  license  of  the  owner,  for  an  indetermi- 

a  Tslid  defence,  such  as  tenancy  in  com-  nate  period,  without  reservation  of  rent, 

moQ,  gives  the  tenant  no  ground  for  an  he  is  not  a  tenant  from  year  to  year,  but 

injaociion  to  restrain  the  execution  of  a  strictly  a  tenant  at  will,  and  not  entitled 

jadgraeot  of  that   court.    Leonard  v.  to  notice  to  quit.    Doe  r.  Barker,  4  Der. 

XcGool.  8  Strobh.  Eq.  44.  220.    See  Brown  v.  King,  6  Met.  178; 

A  tenant  from  year  to  year,  holding  tvprut  p.  71. 

orer  after  the  expiration  of  his  lease  at  In  Tennessee  it  has  been  held,  that  a 

so  annual   rent,  is   entitled    to   three  parol  lease  for  six  years  could  not  be  con- 

mootbs'  notice  to  quit,  ending  at  the  strued  into  a  tenancy  from  year  to  year, 

expiration  of  the  year.    Godard  v.  Rail-  Porter  «.  Gordon,  6  Terg.  100. 

road  Co.,  2  Rich.  846.  (a)  Lodgingt  are  defined,  in  reference 

Tbe  acts  of  1808  and  1817  have  not  to  letting  and  hiring,  as  part  of  a  tene- 
altered  the  common  law  in  relation  to  ment.  They  are  held  to  require  a  Writ- 
tenancies  from  year  to  year,  in  respect  ten  contract,  as  in  any  other  case  of 
•tu  uotices  to  quit.    lb.  agreement  relating  to  laruU,    Edge  «. 

25 
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by  the  month,  the  time  of  notice  is  proportionably  reduced. 
And  where  a  lessor  had  previously  brought  a  suit  for  rent 
against  the  tenant,  charging  him  by  the  month,  and  prevailed; 
this  was  held  to  be  evidence  of  an  understanding  that  he  held 
by  the  month,  and  to  regulate  the  time  of  notice.^ 

§  6.  Tenant  at  will  cannot  assign^  though  he  may  take  a 
release;  but  a  tenant  from  year  to  year,  it  is  said,  may  assign. 
So  a  sale  on  execution  of  the  title  of  a  debtor,  who  has  only  an 
estate  at  will,  will  pass  no  title  to  the  purchaser  upon  which  he 
can  maintain  ejectment.  In  New  York  and  Missouri,  estates  at 
will  and  at  sufferance  are  declared  to  be  chattel  interests^  but  not 
liable  to  be  taken  in  execution.^ 

§  7.  A  tenant  at  will  has  an  estate,  which  must  be  terminated 
before  he  will  cease  to  have  a  right  of  possession,  begin  to  hold 
unlawfully,  or  be  liable  under  the  statute  to  a  process  of  eject- 
ment as  a  wrong-doer.^  An  estate  at  will  may  be  t&mtnaied^ 
either  by  the  lessor  or  the  lessee.  The  former  may  determine 
the  tenancy:  1.  By  an  express  declaration  to  that  effect,  either 
made  on  the  land,  or  of  which  the  lessee  has  notice.(a)  So  by 
a  demand  of  possession.  2.  By  any  act  of  ownership  incon- 
sistent with  the  tenancy,  such  as  entering(&)  and  cutting  wood, 

MKent,  111-12;  GoiBn   v.  Lnnt,  2  Rev.Sta.  814;  Braythwaita  v.  Hitchcock, 

Pick.  70;  Priadle  v.  Anderson.  19  Wend.  lU  Mees.  &  W.  494;  Bigelow  v.  Finch, 

891.  11  Barb.  498. 

'  Golvin    r.  Baker,  2  Barb.   206;  4  *  Wheeler  v.  Wood,  25  Maine,  2287 1 

Kent,  112;  N.  T.  Rev.  Sta.  722;  Wise.  Jones  v.  Jones,  2  Rich.  642 

« 

Stafford,  1  Or.  fc  J.  891.    So,  where  But  perhaps  the  tenant  may  enter  to 

one  took  a  house,  partly  furnished,  at  a  remove  his  goods  without  being  a  tres- 

certain  rent,  and  the  owner  agreed  to  passer.    Doe  v.  McKay,  10  B.  k,  C.  721. 

send  in  all  other  necessary  furniture;  (6)  When  a  landlord,  having  a  right 

held,  this  agreement  related  to  an  inter-  of  untry  upon  a  house  which  his  tenant 

ett  in  land,  and  must  be  in  writing.  Mee-  has  just  left,  finds  the  doors  open  and 

helen  v.  Wallace,  7  Ad.  &  £11.  49.    But  the  house  vacant,  he  may  lawfully  enter 

a  contract  with  the  keeper  of  a  hotel  or  and  keep  possession,  remove  the  furni- 

boarding-house,  for  board  and  lodging,  ture  carefully,  and  store  it  safely  at  hand 

paying  separate  prices  for  each,,  creates  for   his    use.      RoUius   v.    Mooers.    26 

no  tenancy,  and  gives  the  lodger  no  in-  Maine,  192. 

terest  in  real  estate.     Wilson  v.  Martin,  To  determine  a  tenancy  at  will  by  the 

1    Denio,   602.    But  lodgers  have    thp  landlord's  entering  on  the  land,  and  there 

rights  of  tenants,  such  as  the  use  of  the  by  words  declaring  it  at  an  end,  it  is  neces- 

door-bell,  knocker,  skylight  of  the  stair-  sary  that  the  tenant  should  have  notice 

case,  and  water-closet.    Underwood  v.  of  snch  words.    Cook  v.  Cook,  28  Ala. 

Burrows,  7  Car.  &  P.  26.     So,  it  has  660. 

been  held,  they  cannot  quit  without  nO-  In  case  of  a  lease  strictly  at  will,  an 

tice.    Rickett  v.  TulUck,  6  Car.  &  P.  66.  entry  by  the  landlord,  and  notice  to  quit 

(a)  The  tenancy  terminates  inttanter.  given  to  the  tenant,  will  terminate  tho 
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carrying  away  stone,  or  makiDg  another  immediate  conyeyance.(a) 
In  the  case  last  named,  the  lessee  is  said  to  become  a  tenant  at 
will  or  at  sufierance  to  the  landlord's  grantee,  who  cannot  treat 
bim  as  a  trespasser  before  entry  or  notice  to  quit.'(i) 

§  8.  The  old  doctrine,  as  to  terminating  the  estate  by  the  acta 
of  the  lessor,  is  still  held  to  be  in  force,  and  not  superseded  by 
the  statutory  provisions  in  relation  to  notice.{c)  Thus,  a  sale 
and  conveyance  by  the  lessor  terminates  the  estate  at  will,  and 
makes  it  a  tenancy  at  sufferance,  not  subject  to  the  statutory 
provision  as  to  notice  to  quit.^  So  where  A  leased  to  B  at  will, 
and,  the  rent,  payable  quarterly,  being  in  arrear,  gave  written 
notice  to  quit,  and  leased  to  C  for  years,  not  notifying  B  of  such 
lease;  held,  C  might  immediately  bring  the  landlord  and  tenant 
process  against  B.  And  if  the  tenant  at  will,  having  notice  of 
such  lease,  enter  and  remove  the  crops,  he  is  liable  in  trespass 
to  a  purchaser  from  the  lessee.'  So  if  a  mortgagee  enter,  and 
notify  the  tenant  of  the  mortgagor  to  pay  rent  to  him  or  quit, 
the  tenancy  is  terminated/  So  if  a  lessor  at  will  becomes  insol- 
vent, the  vesting  order,  and  notice  thereof  to  the  tenant,  termi- 
nate the  estate.^ 

'  IfFarland  v.  Chaae,  7  Gray,  462}  1  '  Benedict  v.  Morse,  10  Met.  228. 

Cmiae,   190-1;    Keay  «,  Goodwin,  16  •  *  Hildreth  v.  Gonant,  10  Met.  298; 

Hats.  1;  Rising  v.  Stannard,  17,  288;  Kelly  v.  Waite.  12,800. 

Howell  V.  Howell,  7  Ired.  496;  Turner  v.  *  Hill  v,  Jordan,  80  Maine,  867. 

Doe,  9  Mees.  &  W.  648.    See  Dorrell  v.  *  DaWes  v.  Thomas,  6  Eng.  L.  &  Eqn. 

Johnson,  17  Pick.  268;  Davis  v.  Thomas,  487. 
5  Eng.  L.  &  Equ.  487. 

• 

lease  and  rereit  possession  in  the  land-  still  to  retain  its  original  character,  ez- 

lord,  though  the  tenant  be  not  actually  cept  for  the  purpose  of  notici;  and,  with 

turned  out.    Curl  v.  Lowell,  19  Pick.  26.  regard  to  this,  it  will  be  seen,  that.  In 

(a)  A  deed  from  the  landlord  termi-  most  of  the  United  States,  specific  stat- 
nates  an  estate  at  will,  though  the  land-  utory  provisions  have  established  a  defl- 
lord  gave  the  the  tenant  a  bond  to  con-  nite  rule,  which  leaves  no  room  for  con- 
vey to  bim.  Rooney  v.  Gillespie,  6  Al-  struction  or  uncertainty.  See  HolHngs- 
len.  74.  worth  v.  Snyder,  2  Clarke.  486;  Parson 
'  (6)  But  where  A  conveys  to  B,  and  v,  Goodale,'  8  Allen.  202;  l^icholson  v. 
B  to  C,  and  A  remains  In  possession,  G  Munigle.  6  lb.  216;  Fuller  v.  Swett,  lb. 
may  have  ejectment  against  him  without  219,  n.;  Hultain  v.  Munigle,  lb.  220; 
notice,  though  B  has  received  rent  since  ^shley  v.  Warner,  11  Gray,  48;  Johnson 
the  conveyance  to  C.  Jackson  v.  Aldrich,  v.  Stewart,  lb  181;  Mizner  v.  Munroe, 
13  John:  106.  A  grantor,  remaining  in  10  lb.  290;  Secor  v.  Pestana,  87  111. 
possession,  is,  like  other  tenants  at  will,  625;  Jackson  e.  Warner,  82  lb.  881; 
entitled  to  the  crop«.  Sherburne  v.  Jones, .  Brown  v.  Keller,  lb.  162;  Burns  e  Bry- 
2  Appl.  70.  ant,  81  N.  T.  (4  Tiflfls.)  458;  Pickard  v. 

(c)  It  is  said;  tenancy  at  will  seems  Perley,  45  N.  H.  188. 
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§  9.  On  the  other  hand,  the  leasee  may  determine  an  estate  at 
will,  by  any  act  of  desertion,  or  any  act  inconsistent  with  the 
tenancy;  as  by  attempting  to  convey  in  fee,  assigning,  or  com- 
mitting waste.  If  he  assign,  or  make  a  lease,  this  amounts  to  a 
disseisin  of  the  lessor,  at  his  election;  but  it  is  held  that,  the 
assignor,  and  not  the  assignee,  is  the  disseisor,  though  the  land- 
lord may  sue  the  assignee  in  trespass.  And,  by  committing 
waste,  the  lessee  becomes  a  trespasser — it  being  a  determination 
of  his  estate.  The  action  of  loaste  does  not  lie  against  him,  nor 
is  he  liable  in  any  form  for  mere  permissive  waste«\a) 

§  10.  The  death  of  either  landlord  or  tenant  terminates  an 
estate  at  will.* 

§  11.  A  distinction  is  made  between  the  termination  df  the 
estate  by  notice^  and  a  termination  in  other  modes,  without 
notice.  In  the  former  case,  the  tenant,  it  seems,  becomes  a 
trespasser  by  holding  over,  but  not  in  the  latter;  as,  for  instance, 
by  the  death  of  the  landlord,  of  which  the  tenant  is  not  notified.' 

§  12.  Where  a  parol  letting  is  made  for  a  particular  object, 
the  lessee's  estate  will  not  extend  beyond  the  time  necessary  for 
this  purpose.  Hence,  if  the  tenant  is  put  upon  the  land  to  raise 
a  crop,y  and  absconds  before  the  crop  is  completed,  this  deter- 
mines bis  estate.^ 

§  13.  Although  a  tenancy  at  will  may  be  terminated  by  the 
landlord,  as  above  stated,  yet  as  to  third  persons,  while  the  ten- 
ant occupies,  the  title  is  regarded  as  being  in  him.     Hence,  for 

• 

^  Warner  v.  Page,  4  Verm.  291;  1  Daniels  v.  Pond,  21  Pick.  867;  Cooper 

drnise,  191;  Howell  «.  Howell,  7  Ired.  v.  Adams.  6  Gush.  87. 
496;  Chandler  v.  Thurston,  10  Pick.  209;        *  Rising  v.  Stannard.  17  Mass.  284. 
Co.  Lit.  57  a;  Blunden  v.  Baugh,  Cro.        '  lb.  287. 

Car.  802;  Lit.  71;  Shrewsbury's  case,  6        *  Chandler  v.  Thurston,  10  Pick.  209. 
Bep.  18  b;  Treat  v.  Peck.  5  Conn.  280; 

(a)  Nor  tenant  from  year   to  year,  occupy  as  tenant  at  will  to  B.    C,  a 

Torriano  v.  Young,  6  Carr.  &  P.  8;  Gib-  creditor  of  A,  levies  an  execution  upon 

son  V.  Wells,  1  N.  R.  290.    In  Indiana,  the  land,  himself  enters,  and  A  points 

ia  case  of  waste,  no  notice  to  quit  is  out  what  part  of  the  land  he  wishes  to 

uecessary.    Ind.  Rev.  L.620>.    A  tenant  have  levied  upon,  assists  the  surveyor, 

at  will  mortgages  in  fee,  and  the  mort-  and  gives  no  notice  of  B's  title.    Held, 

gagee  enters  under  a  judgment  upon  the  these  facts  constituted  a  determination 

mortgage.   The  lessor  may  have  trespass  of  A's  tenancy,  so  that  B  might  maintain 
against  the  latter.    Little  v.  Palister,  4  '  trespass  against  C.   Campbell  «.  Procter  * 

Greenl.  209.  6  Greenl.  12. 

A  conveys  land  to  B  but  continues  to 
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any  iojuiy  to  the  land,  which  affects  merely  the  interests  of  the 
tenant,  as  by  treading  down  the  grass  and  breaking  down  a  fence 
built  by  the  tenant,  the  landlord  cannot  maintain  an  action.^ 

§  14.  It  will  be  presently  seen  that  the  duration  of  estates  at 
will,  and  the  mode  of  terminating  them  by  process  of  law,  are 
now  severally  regulated  by  express  statutes.  In  reference  to 
the  construction  and  application  of  such  statutes,  the  following 
points  have  been  settled. 

^  15.  A  statute  for  the  relief  of  landlords  applies  only  where 
this  relation  exists,  or  where  the  plaintiff  claim  under  the  land- 
lord." 

^16.  The  statute  (summary,  Ac.)  does  not  apply  where  the 
tenancy  ends  by  consent,  as  at  common  law.^ 

^  16  a.  A  notice  to  quit  must  be  absolute.  A  notice  demand- 
ing possession  and  declaring  that,  if  possession  is  not  given  by 
a  certain  day,  rent  at  a  given  rate  will  be  claimed,  is  not  suf- 
ficient^ 

\  17.  An  unauthorized  notice  to  quit  has  been  held  insufficient, 
though  afterwards  ratified  by  the  landlord.^ 

§  18.  Where  a  person  is  in  possession  in  pursuance  of  an 
agreement  for  a  purchase,  and  fails  to  comply  with  his  part  of 
the  agreement,  ejectment  will  lie  against  him  at*  the  suit  of  the 
Tender,  without  notice  to  quit.^  So  where  the  defendant  in 
ejectment  was  in  possession  under  a  contract  for  title  with  a 
third  person,  who  was  not  shown  to  have  any  connection  with 
the  lessor  or  the  plaintiff;  held,  notice  to  quit  was  not  necessary.^ 
Or  if  one,  who  has  entered  as  tenant  or  quasi  tenant,  attempt  to 
set  up  title  under  another.®  Or,  on  a  sale  of  land  on  execution, 
to  maintain  a  suit  against  the  defendant  in  execution,  who  is  in 
possession.' 


'  Little  9.  Palister,  8  Greenl.  6. 

'  Stockbndge  v.  Nate,  20  N.  H.  271 ; 
SbacUeford  v.  Smitli,  5  Dana,  287; 
Aferj  9.  Smith,  8  Blackf.  222;  Ind. 
Rer.  Sts.  585-6. 

'  Cooper  V.  Adams.  6  Gush.  87. 

*  Ayres  v.  Draper,  11  Mis.  548. 

*  Doe  9.  Goldwin,  2  Ad.  k,  £11.  (N.  S.) 
148. 

*  Baker   «.  Gittings,  16   Ohio,  485; 


Bmmfleld  v.  Brown.  7  Blackf.  142;  Pow- 
ers V,  Ingraham,  8  Barb.  576.  Bat  see 
Bedford  v.  Thomas,  6  B.  Mon.  882. 

^  Petty  V.  Doe,  18  Ala.  568. 

'  Meraman  v.  Caldwell,  8  B.  Mon.  82; 
Bedford  v,  Thomas,  6  B.  Mon.  882. 

*  Snowden  v.  M'Kinney,  7  B.  Mon. 
258.  See  Morrison  v.  Tenney,  15  V.  H. 
126;  Horey  v.  Blanchard,  18  lb.  145. 
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§  19.  In  case  of  Bummary  process,  no  demand  of  rent  is 
necessary.^ 

§  20.  The  service  of  a  notice  to  quit  is  not  in  law  an  admis- 
sion of  a  subsisting  tenancy,  especially  where  accompanied  with 
a  declaration  and  notice  in  ejectment.' 

§  20  a.  If,  after  notice  to  quit,  the  landlord  receives  rent  for 
a  period  subsequent  to  its  expiration,  the  notice  is  waived.^ 

§  21.  The  statutory  process  is  not  barred  by  payment  of  the 
rent,  if  in  receiving  it  the  landlord  expressly  reserves  his  rights/ 

§  22.  Where  fourteen  days'  notice  is  necessary  to  determine  a 
tenancy,  a  notice  to  leave  **  forthwith,"  not  specifying  a  day- 
certain,  and  not  stating  any  cause  for  giving  the  notice,  is  insuf- 
ficient, although  such  notice  is  in  fact  served  fourteen  days 
before  Action  brought*(a) 

^  23.  An  insufficient  notice  for  one  rent  day  is  not  available 
for  the  succeeding  one.\b) 

'  Kimball  v.  Rowland,  6  Gray,  224.  *  Kimball  v.  Rowland,  6  Gray,  224. 

'  Powers  V,  Ingraham,  8  Barb.  576.  *  Elliott  v.  Stone.  12  Gash.  174. 

*  Gollins  V.  Canty,  6  Gush.  15*,  Whit-        *  Hnltain  v.  Mnnigle,  6  Allen,  220. 
ney  v.  Swett,  2  Fost.  10. 

. 

(a)  By  the  terms  of  an  award  between  notice;  in  Gonnecticut  and  Maine,  thirty 

a  landlord  and  Ms  tQ.nant,  the  tenant  was  days'.    In  general,  if  the  rent  is  made 

to  quit  the  premises  on  the  9th.    The  payable  at  shorter  intervals  than  the 

notice  to  quit  necessary  to  sustain  the  periods  above  named,  the  time  of  notice 

action  was  given  on  the  8d,  and  the  ac-  is  reduced  accordingly.    Where  the  rent 

tion  was  commenced  on  the  10th.   Held,  is  unpaid,  only  seven  days'  notice  is 

the  plaintiff  had  no  right  to  give  notice  required  in  New  Hampshire,  if  the  rent 

until  the  10th,  and  then,  by  the  act  of  is  payable  at  shorter  intervals  than  three 

forcible  entry  and  detainer,  the  defend-  months;  fourteen  in  Massachusetts;  thirty 

ant  had  six  days  in  which  to  remove,  in  Maine.    4  Kent,  118;  1  Steph.  474-5; 

Therefore  the  suit  was  premature.    Ray  Iowa  Gode,  ch.  78,  sec.  1209;  Ind.  Rev. 

9.  Armstrong,  4  Gal.  208.  Sts.   584;    Mass.   Rev.   Sts.  412,  628; 

(6)-In  England,  by  recent  statutes,  Dela.  Sts.  1829,  285;  1  Swift,  91;  N.  H. 
New  York,  Pennsylvania,  Maryland,  In-  L.  1881,  22-4;  Prindle  «.  Anderson,  19 
diana,  Gonnecticut,  (applicable  both  to  Wend.  891;  Gonn.  Sts.  1838.  899;  Davis 
written  and  parol  leases,)  New  Hamp-  v-  Thompson,  18  Maine.  209;  White  «. 
shire,  Vermont,  Maine  and  Massachu-  Bailey,  14  Conn.  271;  Anderson  v.  Gritch- 
setts,  a  summary  process  is  provided,  by  er,  11  G.  &  J.  450;  Mich.  Rev.  Sts.  14; 
which  a  landlord  may  regain  possession  N.  H.  Rev.  Sts.  424;  Me.  Rev.  Sts.  898; 
of  land  held  by  a  tenant  at  will,  after  N.  Y.  Sts.  1842,  298;  1849,  291;  N.  J. 
notice  to  quit.  In  Indiana,  the  right  to  Sts.  1889, 104;  Me.  Sts.  1858,  85;  Wood- 
emblements  is  saved.  In  most  of  these  man  v.  Ranger,  80  Maine,  180;  Quine- 
States,  an  accompanying  provision  is  bang,  &c.  o.  Tarbox,  20  Gonn.  510; 
made,  with  regard  to  the  time  of  notice  Smith  «.  Rome,  81  Maine,  212;  Preble 
requisite,  before  commencing  the  process  v  Hay,  82,  456;  Falkner  v  Beers,  2 
referred  to.  In  New  York  and  Maryland,  Dong.  117;  Ghamberlin  v.  Brown,  lb. 
one  month's  notice  is  required;  i:i  Penn-  120,  n.;  Buck  v.  Binninger,  8  Barb.  891 ; 
sylvania,  Delaware,  Massachusetts,  In-  McKeon  v.  King,  9  Barr,  218;  Sims  v. 
diana,  Michigan,  Iowa,  Maine,  New  Jer-  Humphrey,  4  Denio,  185;  Gnnningham 
sey  and  Now  Hampshire,  three  months'  v.  Goelet.  lb.  71;  Hohlyv.  German.  &c  , 
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§  24.  With  regard  to  the  the  precise  time  of  a  notice  to  quit; 
in  case  of  a  lease  for  five  years,  provided  that  either  party  may 
terminate  it,  if  dissatisfied,  by  giving  the  other  six  months' 
notice,  and  fulfilling  all  the  other  requirements  of  the  lease  till 
the  end  of  the  six  months,  with  an  agi'eement  in  the  lease  to 
pay  the  rent  by  boarding  the  lessor  and  his  family  twenty-seven 
weeks  each  year,  between  October  and  May:  held,  the  notice 
must  expire  at  the  end  of  a  year  of  the  term.^ 

^  25.  If  a  tenant  at  will,  whose  rent  is  payable  quarterly,  quit 
the  premises  on  a  quarter  day,  without  three  months'  notice,  he 

'  Baker  «.  Adams,  6  Cash.  99. 

2  Bsrr,  298;  Layman  v.  Thorp,  11  Tod.  to  year,  there  must  be  three  months'  no- 

852;  Vangh    v.  Locke.   27  Mis.    290;  tice  before  the  end  of  the  current  year, 

Toang  V.  Smith,  28  lb.  65 ;  Hunt  v.  Cobb,  ending  on  the  day  when  possession  began, 

lb.  198;  1  Md.  L.  166.  Rev.  Sts.  684. 

Id  Ohio,  it  is  said,  nothing  is  settled  In  Vermont,  the  summary  process  ap- 

OQ  the  subject  of  notice.    In  ejectment  plies  to  parol  leases.    Stat.  1842;  Mid- 

agsinst  a  tenant,  there  must  be  ten  days'  diebnry.  &c.  v.  Lawson,  28  Verm.  688. 

notice  before  commencement  of  the  term  The  lessee  and  the  parties  in  possession, 

st  which  the  appearance  is  to  be  made;  sub-tenants,  adverse  claimants,  &c., may 

sod.  in  the  process  of  forcible  detainer,  be  joined  in  suit.    The  plaintiff  recovers 

ten  days' notice  before  suit  brought.    It  all  rent  due  at  the  time  of  judgment. 

is  intimated,  that  this  is  the  only  re-  lb.  See  Sts.  1860, 11;  Hadley  v.  Havens, 

quired  notice  to  quit.    But  the  notice  24  Verm.  620. 

Blast  expire  before  or  at  the  time  when  In  Massachusetts,  the  statute  (snm- 

the  period  designated  ends.    If  the  ten-  mary,  &c.)  does  not  apply,  where  the 

ant  enter  upon  a  new  one,  he  shall  hold  tenancy  ends  by  consent,  as  at  common 

till  the  end  of  it.    The  pay  d<fty  or  rent  law.    .Cooper  9.  Adams,  6  Gush.  87. 

determines  the  length  of  the    period.  A  plea  tu  a  complaint  under  Revised 

Walk.  Intro.  280.  Statutes,  chap.  104,  that  the  respondent 

In  South  Carolina,  where  there  is  a  *'  is  not  in  possession  of  the  premises 

lease  or  demise  in  writing,  for  one  or  demanded,"  is  bad  on  general  demurrer, 

more  years,  or  at  will,  after  a  determina-  and  the  complainant  is  entitled  to  Judg- 

tion  of  the  estate  and  a  written  demand,  ment  on  the  merits.    Davis  v.  Alden,  12 

the  lessor,  after  ten  days,  may  have  a  Cush.  828. 

summary  process  to  obtain  possession,  Where  a  tenant  abandons  the  pnemises 
against  either  the  lessee  or  his  sub-tenant,  during  an  action  of  forcible  detainer, 
Brev.  Dig.  16.  and  another  party  intrudes,  claiming 
It  is  said  that  in  New  York,  the  stat-  title;  the  former  is  not  liable  for  rout 
nte,  providing  summary  process  against  accruing  after  his  abandonn|ent.  New- 
tenants,  does  not  provide  for  any  notice  man  v.  Mackin,  18  S.  &  M,  888. 
to  a  tenant  from  year  to  year.  Hence  Where  the  landlord  obtains  possession 
he  may  be  turned  out  without  notice,  by  summary  proceedings,  which  are  re- 
Tbe  act  does  not  apply  to  a  tenancy  ere-  versed  on  certiorari;  the  tenant  is  not 
tii^hy  operation  of  law.  Nichols  v.  Wil-  entitled  to  restitution  if  his  term  has 
liams.  8  Cow.  18;  Evertson  v.  Sutton,  6  expired.  Chi:etien  v.  Doney,  1  Comst. 
Wend.  281.  419. 

In  England,  after  notice  to  quit,  dam-  Equity  cannot  stay  summary  proceed- 

ages  may  be  recovered  for  detention  ings,  under  the  New  York  statute,  (2 

Bramley  v.  Chesterton,  2  C.  B.  (N.  S.)  Rev.  Sts.  611,)  by  a  landlord  to  eject  a 

692.  tenant  holding  over  after  the  term. 
In  Indiana,  if  the  tenancy  is  from  year 
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will  be  liable  priina  facie  for  another  quarter's  rent;  and,  in  an 
action  therefor,  the  burden  of  proof  will  be  on  him  to  show 
that  the  landlord  had  waived  the  notice,  which  would  be  a  bar 
to  the  action,  or  that  he  had  resumed  possession  under  an  agree- 
ment which  discharged  the  tenant  from  further  liability  for 
l^nt.^  80  the  lessor  of  a  store  gave  the  tenant  three  months' 
notice  to  quit,  and,  at  the  end  of  that  time,  upon  the  tenant's 
saying  that  it  would  be  a  great  accommodation  to  him  to  remain 
longer  in  order  to  sell  off  his  goods,  the  landlord  consented  to 
his  remaining*  Having  staid  sixteen  days,  the  landlord  com- 
menced statutory  process  to  eject  him.  Held,  the  notice  had 
not  been  waived,  and  the  action  was  maintainable.'  On  the 
other  hand,  a  landlord,  to  whom  rent  was  payable  monthly,  gave 
notice  to  quit  *'for  the  non-payment  of  rent."  The  same  day 
the  tenant  tendered  him  several  months'  rent,  but  it  did  not 
appear  whether  the  tender  was  before  or  after  the  service  of 
the  notice.  The  landlord  said  he  did  not  wish  to  take  the 
money,  as  the  tenant  had  made  repairs,  and  he  did  not  know 
the  amount  due;  that  the  tenant  need  not  quit,  and,  when  he 
should  come  again,  he  would  ascertain  the  balance  and  settle. 
Six  or  seven  weeks  afterwards  the  landlord  brings  a  process  of 
ejectment.  Held,  under  the  notice,  the  plaintiff  could  recover 
only  on  the  ground  of  non-payment  of  rent;  that,  if  the  tender 
was  prior  to  the  notice,  the  rent  was  not  in  arrear;  if  subsequent 
to  the  notice,  there  was  a  waiver  of  the  notice,  and  a  renewal 
of  the  tenancy.^ 

§  26.  The  rule,  that  six  months'  notice  to  quit  must  expire  at 
the  end  of  the  year,. does  not  apply  as  between  vendor  and  ven- 
dee by  executory  contract.^ 

\  §  27.  Where  one  enters  under  an  agreement  for  a  lease,  which 
he  refuses  to  accept,  he  may  be  immediately  ejected.  But,  if 
the  landlord  has  received  the  rent  monthly,  according  to  the 
original  agieenient,  a  month's  notice  is  requisite.^ 

^  28.  The  resolutions  of  the  courts,  turning  estates  at  will 

*  Whitney  v.  Grordon,  1  Gush.  266.  *  Landers  «.  Beaachamp,  8  B.  Mon. 

*  Babcock  v.  Albee,  18  Met.  278.  498. 

*  Tuttle  V.  Bean,  18  Met.  275.  *  Anderson  v.  Prindle,  28  Wend.  616. 
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into  tenancies  from  year  to  year,  though  founded  in  equity  and 
sound  policy,  are  said  to  be  a  species  of  judicial  legiskUion^  and 
would  seem  to  be  opposed  by  the  English  statute  of  frauds, 
which  was  long  subsequent  to  the  introduction  of  this  tenancy, 
and  which  declares  "all  leases,  estates  or  uncertain  interests  in 
land,  made  by  parol,  to  have  the  force  and  effect  of  estates  at 
will  only,  and  not  in  law  or  equity  to  be  deemed  or  taken  to 
have  any  other  or  greater  force  or  effect,  excepting,  however, 
leas^  for  not  more  than  three  years,  on  which  a  rent  is  reserved, 
amounting  to  two-thirds  of  the  full  improved  value."    "The 
English   decisions,"   Chancellor  Kent  remarks,   "have   never 
alluded  to  this  exception,  but  have  moved  on  broader  ground, 
and  on  general  principles,  so  as  to  render  the  exception  prac- 
tically useless."  \a) 

'  1  Pick.  46;  4  Kent,  118-14. 

(a)  The  exception  is  dropped  in  the  The  rent  rcBenred  may  be  the  measare 
statutes  of  frauds  of  Hassachusetts,  New  of  compensation  for  use  and  occupation, 
York,  Maine,  New  Hampshire  and  Ver-  for  which  an  action  or  a  distress  wiU  Ue* 
mont,  but  retained  in  M issonri,  Indiana,  And,  it  is  said,  one  entering  under  a  pa- 
Georgia,  Sonth  Carolina,  New  Jersey,  rol  lease  for  five  years,  may  retain  poe- 
Michigan,  and  in  North  Carolina  and  session  against  any  process  known  to  the 
FeoBsylTania  (without  reference  to  the  law.  1  Ky.  Rev.  L.  784;  Roberts  «. 
amouat  of  rent  resenred.)  Pnrd.  Dig.  Tennel,  8Mon.251;  Calvert  v.  Simpson. 
681;  1  Smith's  St.  288-9;  1  Yt.  L.  188;  1  J.  J.  Mar.  548;  1  Swift,  260;  Gndgell 
N.  H.  L.  1828,  605;  Mass.  Rev.  St.  408;  «.  DnvaU,  4  J.  J.  Mar.  280. 
1  N.  J.  Rev.  C.  151;  Misso.  St.  284;  In  New  York,  whether  a  parol  lease 
Mich.  L.  116-17;  Ind.  Rev.  L.  269;  for  a  year,  to  commence  in  futurOf  Is 
Prisoe,  914;  1  N.  C.  Rev.  St.  290.  valid;  see  Creswell  v.  Crane,  17  Barb. 

In  North  Carolina,  all  parol  leases  for  101;  Young  v.  Dake.  1  Sold.  468. 

imitn;  purposes   are   void.     Briles  «.  A  parol  lease  for  more  than  a  year  is 

Pace,  18  N.C.  279.  void.    But   if  the  rent  is  to  be  paid 

In  Vermont,  tenancy  at  an  annual  rent,  monthly,  and  the  tenant  enters,  the  con* 

which  has  been  paid  for  several  years  tract  in  this  respect  is  a  binding  one. 

without  lease  or  agreement,  is  from  year  Prindle  «.  Anderson,  19  Wend.  891.    So 

to  year.    Hall  «.  Wadswortb,  2  Wms.  a  parol  lease  for  four  years  has  been 

410.  held  so  far  valid  as  to  support  a  distress 

In  Illinois,  New  York,  Alabama.  Rhode  for  rent.    Edwards  v,  Clemens,  24  Wend. 

Island,  Tennessee,  Virginia,   (1   Brev.  480. 

Dig.  872;  Illin.  Rev.  L.  818;  S.  C.  St.  In  Missouri,  the  holding  will  be  flrem 

Mar.  1817,  p.  85;  Aik.  Dig.  207;  R.  I,  year  to  year,  though  rent  be  payable 

L.  866;  1  Vir.  Rev.  C.  15;  Tenn.  St.  monthly.    Ridgely  v.  Stillwell,  25  Mis. 

1801,  ch.  25;  5  Yerg.  102;  2  N.  Y.  Rev.  570. 

St.  184,)  and  in  Missouri,  (Misso.  St.  In  a  late  work,  the  existing  statutonr 

117,)  as  the  general  rule,  parol  leases  provisions   are  stated  as   follows:     A 

for  more  than  one   year  are  void  for  lease  not  exceeding  three  years  from  the 

any  longer  than  that  term.     Similar  making,  is  good  in  Greorgia,  North  Caro- 

provision  is  made  in  Kentu<^y.    But  it  lina.  South  Carolina,  New  Jersey,  Penn- 

is  there  held,  and  such  undoubtedly  is  sylvania,  Maryland,  Indiana.   In  Florida 

the  settled  general  rule,  that  the  statute  not  exceeding  twi  years.    One  year  in 

does  not  render  the  lessee  a  trespasser.  Connecticut,  Rhode  Island,  New  York, 
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§  29.  In  Massachusetts,  the  court,  in  one  case,  founded  their 
strict  construction  of  the  Statute  of  Frauds,  difiering  from  that 
given  to  the  Engjiish  statute,  upon  the  consideration  that  the 
excepting  clause  contained  in  the  latter  is  wanting  in  the  for- 
mer.^ But,  in  another.  Judge  Putnam  strongly  contends  that 
this  is  an  unauthorized  construction.  According  to  him,  the  Stat- 
ute of  Frauds  does  not  pretend  to  describe  the  incidents  of  an 
estate  at  will;  but  only  provides  that  parol  leases  shall  have  the 
effect  of  leases  at  will — meaning  the  effect  of  such  leases  a§  con- 
strued by  judicial  proceedings.  And  he  urges  the  adoption  of 
the  rule,  established  in  these  decisions,  by  weighty  consider- 
ations of  public  policy  as  to  agricultural  tenants.^ 

§  30.  Tenant  at  sufferance  is  one  that  comes  into  the  posses- 
sion of  land  by  lawful  title,  but  holdeth  over  by  wrong  after 
the  determination  of  his  interest.(a)  He  has  only  a  naked  pos- 
session, and  no  estate  which  he  can  transfer  or  transmit,  or  which 
is  capable  of  enlargement  by  release;  for  he  stands  in  no  privity 

*  1  Pick.  46,  *  2  Pick.  72-6-8,  n. 

Delaware,  Kentucky,  Michigan  Wiscon-  In  Delaware,  (Del.  St.  1829,  286, 868.) 

iJn,Tenne88ee,Arkan8a8,  Alabama.  Iowa,  every  lease,  which  specifleK  no  certain 

Virginia,  Texas,  Mississippi,  California,  term,  is  for  a  year,  or  from  year  to  year, 

In  Vermont,  Maine.  Massachusetts,  New  unless  the  property  has  been  nsaally  let 

Hampshire,  Ohio,   Missouri,  unwritten  for  a  less  term.    A  tenancy  will  not  be 

leases  are  purely  at  will.    Browne,  St.  of  construed  purely  at  tot//,  ''  where  it  can 

Frauds,  501,  582.  inure  or  be  construed  as  being  fVom  year 

In  Connecticut,  (Conn.  St.  262,  850),  to  year;''  but  the  former  requires  three 

the  only  statutory  provisions  are,  that  months'  notice  to  quit.    A  lease  can  be 

no  action  shall  be  brought  upon  a  parol  good  only  for  a  year,  unless  made  by 

contract  for  the  tale  of  lands,  &c.,  and  deed.    In  case  of  a  demise  for  one  or 

that  no  lease  shall  be  valid  for  more  than  more  years,  unless  the  landlord  or  t«n- 

one  year,  against  any  but  the  lessor  and  ant    give    notice    to    determine   three 

bis  heirs,  unless  written^  &c.,  and  re-  months  before  the  end  of  the  term,  it 

corded.  shall  be  renewed  for  one  year. 

In  Virginia,  leases  of  lunds  or  lots,  (a)  He  is  sometimes  called  tenant  at 

containing  no  stipulation  to  the  contrary,  will.    4  Kent,  114,  n.    A  yearly  tenant, 

if  made  from  year  to  year,  terminate  holding  over  after  the  expiration  pf  his 

with  the  current  year.    In  a  city,  bor-  term,  under  a  void  parol  agreement,  is  a 

ongh  or  incorporated  town,  three  months*,  mere  tenant  at  will,  whose  tenancy  may 

in  the  country  six  months'  notice  is  re-  at  any  time  be  determined  by  quitting 

quired,   before    the   end   of  the   year,  the  premises,  or  by  a  demand  of  posses- 

Where  a  time  certain  is  fixed,  no  notice  sion  on  the  part  of  the  landlord.    Crom- 

is  necessary.    In  Maryland,  it  is  pro-  melin  v.  Tbiess,  81  Ala.  412. 

vided  that  no  conveyance  of  an  estate  An  under-tenant,  after  the  termination 

for  more  than  seven  years  shall  be  valid,  of  his  landlord's  tenancy,  becomes  ten- 

unless    made    in    writing,   pealed,   &c.  ant  at  sniferanoe  to  the  oHginal  lessor, 

This  seems  to  be  the  only  statute  which  and  is  therefore  not  entitled  to  the  stat- 

bears  upon  the  subject    of  estates  at  utory  notice  to  qnit.    Evsns  v.  Reed  5 

will.  1  Md.  L.  126;  Va.  St.  1840-1,  76-7.  Gray,  808. 
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to  his  landlord,  nor  is  he  entitled  to  notice  to  quit;  and,  inde- 
pendent of  statute,  he  is  not  liable  to  pay  any  rent.  He  is  a 
w^vnff'doer,  and  holds  by  the  laches  of  the  landlord,  who  may 
enter,  using  no  more  force  than  is  necessary,  (it  seems,)  and  put 
an  end  to  the  tenancy  when  he  pleases,  or  bring  ejectment;(a) 
but,  before  entry,  cannot  maintain  trespass.^(d) 

§  31.  In  New  Jersey,  it  is  held,'  that,  if  a  tenant  for  a  fixed 
term  hold  over  with  the  lessor's  consent,  he  becomes  a  tenant 
from. year  to  year.  This  consent  may  be  express  or  implied; 
bat  it  can  be  inferred  only  from  acts;  not  from  mere  silence  and 
inaction.     Thus,  where  the  lease  was  for  a  year,  and  the  tenant 

'  Edwards  v.  Hale,  9  Allen,  402;  4  Muldrow,  1  Rice,  64.    See  Pendergast 

Kent,  116;  Keay  v.  Goodwin,  16  Maas.  v.  Young,  1  Foot.  284;  Wheeler  p.  Wood, 

1;  Mayo  v.   Fletcher,    14   Pick.  625;  26  Maine,  2S7;  Newell  v.  Sanford,  16 

Dancan  v.  Blachford,   2  S.  &  B.  480;  Iowa  191;   McKinney  v.  Peck,  28  Bl. 

Orerdeer   v.  Lewis,    1  W.    &   g.   90;  174.* 

Glapp  V.  Paine,  18  Maine^  264;  Jones  «.  *  Den  «.  Adams,  7  Halst.  99. 

(a)  Damages  for  a  wrongful  holding  written  lease,  no  notice  to  the  tenant  is 

over,  without  payment  of  rent,  cannot  necessary  for  the  purpose  of  terminating 

be  recovered  in  an  action  on  the  lease  the  tei^ancy.    Preble  v.  Hay,  82  Maine, 

fur  rent.    Crane  v,  Hardman,  4  £.  D.  456.    Under  the  statutes  of  Maine,  a 

Smith,  889.  tenant  holding  over  by  consent,  «fter  the 

ib)  In  Ohio,  it  is  said,  though  such  expiration  of  the  term,  is  a  tenant  at 

occupant  is  not  liable  to  rent,  a*  tuckf  he  will,  and  is  liable  for  rent  only  so  long  as 

might  be  liable  in  an  action  for  use  and  he  occupies.    Kendall  v,  'Moore,  80  Me. 

occupation.    Walk.  280-1.  827.    In  that  State,  where  the  occupant 

— —  of  land  has  held,  under  a  written  lease, 

*  Upon  the  point,  whether  the  land-  for  one  year,  and  held  over  for  nearly 
lord  is  justified  in  using  force  to  regain  two  years,  and  neglected  to  pay  any 
possession,  there  seems  to  be  some  rent;  his  right  of  possession  will  termi- 
donbt.  He  undoubtedly  thereby  sub-  nate  in  thirty  days  after  written  notice 
jects  himself  to  indictment  for  breach  to  quit,  and  he  will  be  liable  to  the  pro- 
of the  peace,  and  the  only  question  is,  cess  of  forcible  entry  and  detainer,  un- 
whetfaer  the  facts  would  furnish  a  Justi-  der  Rev.  Sts.,  cb.  28..  sec.  5.  Wheeler  v. 
ficatioQ  to  an  action  of  trespass  against  Cowan,  25  Me.  288. 
him.  See  4  Kent,  118,  n.  and  authys.  In  Delaware,  a  tenant  under  a  written 
Beecher  v.  Parmelee,  9  Verm.  852.  lease,  holding  over,  continues,  without 

In  a  late  English  case,  it  is  held,  that  notice  to  quit,  to  hold  under  its  terms, 

the  landlord  cannot  regain  possession  by  Jackson  v.  Patterson,  4  Haning.  584.  A 

force.    Newton  v,  Harland,  1  Man.  &  6.  tenant  for  years,  who  remains  in  posses- 

644;  1  Scott,  N.  474.    And,  it  seems,  sion  after  the  expiration  of  his  lease,  is 

sach  re-entry  does  not  terminate  the  es-  liable  for  the  same  rate  of  rent  as  that 

tate.    lb.    In  case  of  a  lease  for  a  year,  reserved  under  his  lease.  Baker  v.  Root, 

soon  after  the  end  of  the  year,  the  land-  4  McLean,  572.    Whether  a  tenant  at 

lord  removed  the  t<enant's  goods  without  sufferance  in  Massachusetts  is  liable  to 

notice,    fleld,  he  was  not  liable  in  tres-  pay  rent,  qutere.    Delano  v.  Montague,  4 

pass,  unless  he  used  more  force  than  Cush.  42.  .  At  the  expiration  of  a  lease 

was   necessary,  or   committed  wanton  for  a  definite  period,  the    lessor  may 

ii^ury.     Overdeer  v.  Lewis,   1  W.  &  bring  ejectment,  though  he  has  given 

S.  90.    Sec  p.  880.  notice  to  quit  in  three  months.    Evans  «. 

In  Maine,  after  the  expiration  of  a  Hastings,  9  Barr,  278. 
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held  over  for  two  yeare;  held,  ejectment  would  lie  against  him 
without  notice.  So,  in  New  York,(<i)  a  tenant  for  a  year,  who 
holds  over  without  permission  of  the  landlord,  is  liable  to  the 
summary  process  for  obtaining  possession,  without  having 
received  a  month! s  notice  to  quit.  He  is  not  a  tenant  at  sti^'er- 
ance  within  the  statute.  Although  the  landlord's  assent  to  his 
holding  over  may,  it  seems,  be  presumed  from  mere  lapse  of 
time,  yet  it  was  held  that  three  months  and  twelve  days  was  not 
a  sufficient  period  for  this  purpose,  more  especially  as  the  land- 
lord had  endeavored  to  regain  possession  without  suit.^ 

§  32.  In  case  of  a  verbal  lease  for  a  certain  term,  the  tenant 
agreeing  to  quit  at  any  time  within  such  term,  if  the  premises 
shall  be  sold;  he  becomes  a  tenant  at  sufferance  by  remaining 
in  possession  after  a  sale,  and  is  liable  to  the  landlord  and  ten- 
ant process  without  notice  to  quit.'  So  the  sale  of  land,  mort- 
gaged with  power  to  sell,  divests  the  mortgagor  of  all  right 
and  interest,  and,  if  he  afterwards  continue  in  possession,  he  is  h 
tenant  at  sufferance.' 

%  33.  It  has  been  held,  in  Massachusetts,  that,  under  sec.  26, 
chap.  60,  of  the  fievised  Statutes,  a  tenant  at  sufferance  is  not 
entitled  to  notice  to  quit;  but,  if  he  hold  possession  imlawfuUy, 
by  force,  is  immediately  liable  to  the  process  of  forcible  entry/ 
And  where,  after  the  expiration  of  a  lease  for  years,  the  agent 
of  the  lessor  went  upon  the  land,  and  cut  trees  by  his  order  and 
for  his  use,  but  the  lessee  continued  to  occupy,  cut  wood,  and 
plowed  the  land;  and  the  tenant  was  notified  to  quit  at  the  end 
of  the  term;  in  an  action  of  trespass  against  him  for  an  injury  to 
the  soil;  held,  the  above  notice,  though  liot  requisite  to  deter- 

*  Rowan  «.  Lytle,  11  Wend.  616.  '  Kinsley  v.  Ames.  2  Met.  29. 

*  Hollis  «.  Pool,  8  Met.  860.  *  lb. 

(a)  In  this  State,  the  sammary  pro-  though  permissive,  imposes  a  positive 
cess  is  applied  to  tenancies  at  will  and  duty.  But  tenant  ^Nmr  au^r«  «t«,  holding 
sufferance,  to  cases  of  default  in  pay-  over  after  the  expiration  of  bis  term, 
ment  of  rent,  of  discharge  under  the  in-  though  by  common  law  tenant  at  Buffer- 
solvent  laws,  and  sale  of  the  tenant's  ance,  is  a  trespasser  (1  Rev.  Sts.  749,  s. 
estate  on  execution.    Sts.  1849,  291.  7),  and  not  entitled  to  notice    before 

Tenancy-  at  will  or  sufferance  may  be  ejectment  brought.  Livingston  v.  Tan- 
terminated  by  one  month's  notice  to  quit  ner,  4  Kern.  64.  And  see  Torrey  v.  Tor- 
(Rev.  Sts.  745,  sec.  7).    This  language,  rcy.  lb.  480. 
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miuc  the  lease,  showed  the  lessor's  intent  in'  entering  by  his 
agent,  and  that  sueh  entry  was  sufficient  to  sustain  the  action.^ 

§  34.  Tenant  at  sufferance  must  be  one  whc  came  to  his  estate 
by  act  of  party.  If  one  coming  to  an  estate  by  act  of  law  hold 
over,  ho  is  an  intrudei%  abator^  or  trespasser.  So,  where  one 
oa!]ipies  land  together  with  the  owner,  he  cannot  be  a  tenant  at 
sufferance;  for,  if  there  is  no  agreement  between  them,  the 
legal  possession  is  in  him  who  has  the  right;  and,  if  there  is  an 
agreement,  this  negatives  a  sufferance.\a) 

'  Dorrel  v.  Johnson,  17  Pick.  268.  ticnlar  tenant,  holding  oyer,  comes  under 

*  4  Kent,  115;  Johnson  v.  Garter,  16    the  law  pertaining  to  landlords.    Mont- 
Kass.  446.    In  North  Carolina,  any  par-    gomery  v.  Wymms,  4  Dot.  &  B.  681. 

(a)  By  St.  4,  Geo.  II,  ch.  28,  and  11  There  is  a  similar  provision  in  England, 

Geo.  II,  ch.  19,  if  a  tenant  hold  over  by  St.  6  Anne,  c.  18.    4  Kent,  116-4. 

after  demand  and  notice  in  writing  to  The    same   process,  in   general,  lies 

quit,  or  ailer  he  has  himself  signified  his  against  tenants  at  sufferance  as  against 

intention  to  quit;  he  is  liable  for  double  tenants  at  will.    In  England,  a  similar 

rent.    These  statutes  are  substantially  process  is  provided  by  a  late  act,  1  and  2 

re-enaeted  in  New  York,  Delaware,  South  Vict.  74.    In  Indiana,  the  process  does 

Csroliaa  and  ArlLansas  (where  thirty  days  not  apply  to  tenants  at  sufferance.    The 

tre  tllowed) ,  but  not  generally  adopted  landlord  may  re-enter,  without  force.    4 

in  the  United  States.  4  Kent,  116$  Ark.  Kent,  116. 

Rev.  St.  520;  Dela  St.  1829,  868;  S.  G.  In  South  Carolina  a  statute  provides, 

St.  1808;  Reeves  v.  M'Kenzie,  1  Bai.  that  all  written  leases  and  agpreementa 

497.    See  Robinson  v.  Leeroyd,  7  Mees.  shall  terminate  at  the  end  of  the  time 

h,  W.  48.  specified  therein.    S.  G.  St.,  Mar.,  1817. 

In  niinois  and  Missouri,  if  tenant  for  p.  86. 
life  or  for  years  hold  over  after  notice  In  the  same  State,  it  is  said,  a  tenant, 
from  the  landlord,  he  is  liable  for  double  holding  over  after  his  lease  expires,  is 
the  yfar/y  value;  if  after  notice  by  him-  liable  for  double  rent.  4  Kent,  117,  n. 
fdf  of  an  intention  to  quit^  double  the  In  Indiana,  the  summary  process  pro- 
rent  reserved.  And,  in  Missouri,  there  vided  against  tenants  at  will  lies  against 
Khali  be  do  relief  in  equity.  lUin.  Rev.  a  tenant  for  a  term  certain,  without  no* 
L.  676;  Misso.  St.  876*7.  tioe.    Rev.  St.  686^. 

lo  New  York,  if  guardians  and  trus-  In  GalifomSa,  in  an  action  for  unlaw- 

tees  to  infants,  or  husbands  seised  jurt  fully  holding  over,  after  the  expiration 

morif.  or  others  having  estates  deter-  of  the  tenant's  term,  three  days'  notice 

minable  npon  lives,  hold  over,  they  are  is  sufficient.    Garbrell  v.  Fitch,  6  Gal. 

trespassers,  and  liable  for  the  full  profits.  189. 
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CHAPTER  XX. 

USES  AND  TRUSTS.   USES  PBIOB  TO  THE  STATUTE  OF  USES. 

1.  Origin.  10.  How  distingniahed from  legal  estatot. 

8.  Nature  and  definition  of.  21.  EtiIs  and  mischiefs  of,  and  statutes 
6.  The  three  incidents  of.  to  prerent. 

9.  Who  might  be  seised  to. 

§  1.  Having  treated  of  leffcU  estates,  we  come  dow  to  consider 
eqvitabU  estates,  or  uses  and  tru8ts.{a)  At  an  early  period  a 
practice  arose  in  England,  of  one  person's  conveying  lands  to 
another,  with  a  private  agreement  that  the  latter  shoul'd  hold 
the  lands  for  the  benefit  and  profit  of  the  feoffor,  or  of  a  third 
person.  The  practice  did  not  become  general  till  the  time  of 
Edward  HI,  when  it  was  resorted  to  by  the  churchmen  to  evade 
the  statutes  of  mortmain,  and  enable  them  to  receive  the  rents 
and  profits  of  lands,  which  those  statutes  prohibited  them  from 
receiving  and  holding  in  their  own  names.  Such  a  conveyance 
made  nominally  to  one  person,  but  for  the  benefit  of  another^ 
vested  the  legal  estate  in  the  former,  and  in  the  latter  what  the 
law  termed  a  use. 

§  2.  A  use  corresponds  to  the  fidei-commissum  of  the  civil 
law.  Under  that  system  there  were  many  persons  whom  the 
law  did  not  allow  to  be  heirs  or  legatees.  It  became  customary, 
therefore,  for  a  testator,  who  desired  to  make  provision  for 
such  persons,  to  constitute  by  will  some  capable  person  as  his 
heir,  adding  a  request  that  he  would  convey  the  estate  to  the 
intended  object  of  his  bounty.     The  latter,  however,  had  only 

(a)  Legal  estates  may  be  described  as  part,  require  an  appeal  to  courts  of 

those  which  are  fully  recognized,  pro-  equity,  or  those  having  equitable  joria- 

tected  and  enforced  in  courts  of  law;  diction, 
while  equitable  estates,  for   the  most 
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a  jus  precarium^  or  a  right  depending^  on  courteay  and  entreaty , 
and  not  a  strictly  legal  claim.  But,  after  the  law  had  con- 
tinued in  this  state  for  several  centuries,  the  Emperor  Augustus 
first,  and  afterwards  Justinian,  introduced  regulations,  which 
placed  the  fidei  commtssum  u^on  a  legal  foundation;  the  former, 
by  giving  jurisdiction  of  it  to  the  consuls  and  the  praetor,  (who 
was  thence  called  fidei  commissarius^)  and  the  latter,  by  requir- 
ing an  heir,  supposed  to  be  chargeable  *  with  such  trust,  to  take 
an  oath  that  he  was  not,  or  else  to  execute  it. 

§  3.  In  the  early  age  of  uses,  the  party  beneficially  interested, 
called  cestui  que  use,  like  the  Roman  hceres  fiduciarius^  had  no 
legal,  but  only  a  precarious  right.  But,  at  length,  to  protect  the 
rights  of  the  clergy,  who  were  chiefly  interested  in  trust  pro- 
perty, the  clerical  chancellors  assumed  jurisdiction  of  the  sub- 
ject; and,  in  the  reign  of  Richard  II,  John  Waltham,  Bishop  of 
Salisbury  and  Chancellor,  for  the  first  time  issued  a  writ  of 
iubpcma  returnable  in  Chancery,  whereby  the  party  charged 
with  a  trust  was  compelled  to  appear  and  answer  upon  his  oath 
the  allegations  made  against  him.  This  form  of  proceeding, 
being  contrary  to  the  spirit  of  the  common  law,  became  very 
obnoxious;  and,  in  successive  reigns,  petitions  against  it  were 
presented  to  Parliament,  but  without  success,  till,  in  the 
reign  of  Henry  VI,  it  was  provided  that  no  subpoena  should 
igsue  until  the  party  applying  for  it  had  given  security  to  pay, 
if  he  should  fail  in  the  suit,  all  damages  and  expenses  incurred 
by  the  defendant. 

§4.  Lord  Bacon,  in  defining  a  use,  says,  ''it  is  no  right,  title 
or  interest  in  law," — neither  jus  in  re  nor  ad  rem,  neither  an 
estate  nor  a  demand,  but  something  unknown,  to  the  common 
law,  and  for  which,  therefore,  it  furnished  no  remedy.^  He 
proceeds  to  say,  that  a  use  is  "  dominium  fiduxAaiium^^^  an  own- 
ership in  trust;  and  therefore  a  use,  and  an  estate  or  possession, 
differ  rather  in  reference  to  the  forum  which  takes  cognizance 
of  them,  than  the  nature  of  the  thing, — one  being  in  court  of 
law,  the  other  in  court  of  conscience. 

'  Chudleigh's  case,  1  Rep.  140  a. 
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§  5.  A  use  was  no  property  at  law,  because  it  arose  from  a 
mere  declaration^  and  not  from  liver t/  of  seisin,  which  was  abso- 
lutely necessary  to  creato  a  freehold  estate.  Thus  it  was  very 
early  held,  that,  if  A  enfeoffed  B  to  the  use  of  himself,  A,  the 
feoffer,  should  have  nothing  at  law  against  his  own  feoff- 
ment. So,  if  the  cesCtti  que  uae  entered  upon  the  land,  the 
feoffee  to  use  might  have  an  action  of  trespass  against  him; 
while,  if  the  latter  entered  and  ousted  the  former,  he  had  no 
remedy  at  law,  but  his  only  redress  was  in  chancery.  The 
cestui,  although  usually  in  possession,  was  a  mere  tenant  at  suf- 
ferance, and,  if  he  made  a  lease,  the  lessee  might  plead  that  he 
had  no  estate  in  the  land.^ 

§  6.  Chancery  at  first  interfered  in  favor  of  a  cestui  que  use^ 
only  by  compelling  the  feoffee  to  pay  oyer  the  profits  to  him. 
But  afterwards  it  proceeded  to  require  that  the  feoffee  should 
convey  the  land  to  the  cestui,  or  such  person  as  he  should  select; 
and  also  defend  the  title  against  any  adverse  claimant.  Hence 
it  was  said  that  the  three  incidents  of  a  use  were  pernancy  of 
the  pi^fits,  execution  of  estates,  and  defence  of  the  land.  It  was 
still  held,  however,  that  the  land  was  subject  to  all  liabilities 
and  incumbrances  in  the  hands  of  the  feoffee,  as  if  he  were  the 
only  party  interested;  as,  for  instance,  to  dower  and  forfeiture. 
And  the  cestui^s  right  in  equity  was  held  to  be  not  issuing  <nU 
of  the  land,  like  a  rent  or  right  of  common,  but  collateral  to  it; 
and  therefore  not  chargeable  upon  the  land,  into  whose  hands 
soever  it  might  pass,  but  only  by  reason  and  during  the  con- 
tinuance of  confidence  in  the  person  and  privity  of  estate? 

§  7.  Confidence  in  the  pet'son  at  first  extended  only  to  the 
original  feoffee;  and  it  was  held,  that  even  his  heir,  after  his 
death,  was  not  liable  to  the  use  in  chancery,  but  could  only  be 
charged  by  a  bill  in  Parliament.  But,  as  early  as  the  reign  of 
Henry  VI,  it  was  settled  that  the  liability  extended  not  only  to 
the  original  feoffee,  but  to  all  who  came  to  the  estate  in  the  per, 
either  without  consideration,  or  hxmng  notice  of  the  use.     Thus 

^  4  Edw.  ly,  8;  I  Rep.  140  a.  *  1  Rep.  122  a;  Dalamere  v.  BarDard, 

Plow.  852$  Dillon  v,  Fraine..  Poph.  71. 
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OD  heir  of  the  feoffee  was  charged  with  the  use.  So  a  purchaser 
from  the  feoffee,  if  he  either  paid  no  consideration  and  had  no 
notice,  or  if  he  paid  a  consideration  and  had  notice.^ 

§  8.  The  requisition  of  privity  of  estate  demanded,  in  order 
to  a  continuance  of  the  use,  that  there  should  be  not  merely 
possession  of  the  same  land,  but  a  continuance  of  the  same 
estate  in  that  land,  which  was  held  by  the  original  feoffee* 
Hence  a  person  holding  the  land,  but  not  claiming  in  the  per^ 
even  though  he  took  with  notice,  was  not  chargeable;  as,  for 
instance,  a  disseisor,  the  lord  holding  by  escheat,  a  tenant  by 
the  curtesy,  or  tenant  in  dower;  all  of  whom  claimed  by  a  title 
paramount,  and  not  the  same  estate  with  the  feoffee.' 

^  9.  Any  person  who  was  capable  of  taking  lands  by  feoff- 
ment, might  alsc  be  a  feoffee  to  uses.  And  even  those  who 
wei*e  legally  disabled  to  bind  themselves,  as  iniants  and  married 
women,  if  enfeoffed  to  uses,  would  be  compelled  in  chancefy  to 
ezecnte  them;  because  such  persons  might  inherit  from  a  feoffee^ 
and  would  then  clearly  be  chargeable;  and  the  execution  of  the 
use  was  deemed  to  be  made  by  the  feoffor^  through  his  agent, 
the  feoffee.  But  a  corporation  could  not  be  seised  to  uses;  not 
being  subject  to  any  compulsory  Chancery  process,  and  being 
supposed)  as  a  matter  of  course,  to  hold  to  its  own  use.^ 

\  10.  It  was  remarked  by  Lord  Bacon,  '*  uses  stand  upon  their 
own  reasons,  utterly  differing  from  cases  of  possession;''^  and 
the  remark  is  illustrated  by  the  following  rules  and  principles. 
^  11.  A  use  being  recognized  only  in  Chancery,  which  was 
governed  to  a  great  degree  by  the  rules  of  the  civil  law,  it  was 
held,  conformably  to  one  of  those  rules,  '*  est  nttdo  pacto  non 
oritur  actio,^^ — that  no  use  could  be  created  without  a  good  or 
valuable  consideration;  for  otherwise  it  was  donvm  graltdtvm. 
But  this  principle  seems  to  have  been  applicable  only  to  such 
conveyances  as  did  not  carry  with  them  a  change  of  possession; 
such  as  a  covenant  to  stand  seised,  or  bargain  and  sale,  which 
were  mere  conttxtcts.^ 

*  KeUw.  42;  Bro.  Abr.  Feofinent  al        *  Bac.  Read.  68;  4  Kent,  286;  IHow 
Uu,  pi.  10;  Chndleigh's,  &c.,  1  Rep.  122     102. 

b;  Gilb.  178-9;  4  Pick.  71.  *.BttC.  Law  Tracts.  810. 

*  1  Rep.  189  b.  122  a.  *  Bac.  Read.  18;  4  Kent.  286. 
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§  12.  Tn  other  particulars,  also,  a  use  was  not  subject  to  tho 
rules  of  the  common  law.  Not  being  an  estate,  it  was  exempt 
from  the  burdens  and  incidents  of  feudal  tenure.  Thus  it  was 
not  forfeitable  for  crimes.  For  the  same  reason,  it  was  not 
extendible  by  process  of  law;  and,  being  neither  a  chattel  nor 
hereditament,  was  not  assets  to  the  executor  or  the  heir.  So 
there  was  neither  curtesy  nor  dower  in  a  use,  because  the  cestui 
had  no  legal  seisin.^ 

§  13.  A  use,  though  held  to  be  a  mere  right,  was  still,  unlike 
other  choses  in  action,  subject  to  alienation;  because,  as  no  action 
at  law  lay  to  enforce  it,  the  mischiefs  of  maintenance  could  not 
arise  from  such  transfer.^ 

^  14.  A  use  might  be  transferred  by  any  deed  or  writing,  and 
without  livery  of  seisin,  of  which,  from  its  veiy  nature,  it  was 
of  course  not  susceptible. 

§  15.  Contrary  to  the  rule  of  the  common  law,  a  use  might 

be  declared  to  a  person  who  was  no  party  to  the  deed  which 
created  it.^ 

§  16.  St.  1,  Rich,  m,  ch.  1,  empowered  a  cestui  to  alienate 
the  legal  estate  without  consent  of  the  feoffee.  This  act  was 
passed  to  prevent  feofiiees  from  entering  upon  the  land,  after  a 
transfer  by  the  cestuis,  which  had  often  previously  been  done.^ 

^  17.  A  use  might  be  limited,  without  those  technical  words 
of  limitation,  which  are  necessary  in  a  common  law  conveyance. 
Thus  a  fee-simple  would  pass  without  the  word  Jieirs.  So  a  free- 
hold might  be  limited,  to  commence  in  futwo;  or  a  contingent 
freehold  remainder,  upon  a  precedent  estate  less  than  freehold; 
because  the  freehold  estate  of  the  feoffee  was  sufficient  to  sup- 
port such  remainder.^    (See  chaps.  42,  46.) 

§  18.  A  use  might  be  so  limited,  as  to  be  revocable  by  the  will 
of  the  grantor,  and  give  place  to  such  new  uses  as  he  should 
appoiut;  or  it  might  be  so  limited,  as  to  change  from  the  origi- 
nal ceMui  que  use  to  another  person,  upon  the  happening  of  some 
future  event,  even  though  the  first  limitation  were  in  fee,  and, 
therefore,  in  case  of  a  legal  estate,  would  preclude  any  further 

*  Co.  Lit.  272  a;  1  Rep.  121  b;  Co.        "  Read.  14. 
Lit.  874  b.  *  1  Cruise,  270. 

*  Bac;  Read.  16.  *  Shelley's  case,  1  Rep.  101  a.  135  a. 
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disposition.  Thus  the  limitation  might  be  to  A  and  his  heirs, 
till  B  should  pay  him  such  a  sum,  then  to  B  and  his  heirs.  The 
reason  of  this  distinction  was,  that  a  legal  estate,  being  created 
by  livery,  could  be  defeated  only  by  the  corresponding  act  of 
entry;  and  a  charge  required  a  corresponding  discharge — ^while 
a  use,  arising  from  a  mere  declaration,  was  subject  to  be  changed 
in  the  same  way.^ 

§  19.  A  use  was  devisable,  though  lands  at  that  time  were  not; 
and  this  was  one  reason  for  the  large  number  of  limitations  to 
uses.  But  the  devise,  of  a  use  by  a  married  woman  was,  in  a 
very  early  case,  held  void,  even  in  Chancery.' 

§  20.  Uses,  though  differing  in  most  points  from  legal  estates, 
were  subject  to  the  same  rules  of  descent.^ 

§  21.  The  doctrine  of  uses,  as  above  described,  although  pro- 
ductive of  some  convenience,  in  enabling  persons  to  convey  their 
lands  with  less  restraint  and  technicality  than  they  could  other- 
wise  do,  was  found  to  open  a  door  for  very  great  and  serious 
mischiefs.  Creditors  were  defrauded  by  secret  conveyances; 
husbands  were  deprived  of  curtesy,  and  wives  of  dower;  and 
titles  became  so  private,  variable  and  confused,  that  it  was  diffi- 
cult  for  a  legal  claimant  of  land  to  determine  against  whom  he 
should  maintain  his  action.  To  remedy  these  and  the  like  evils, 
several  successive  statutes  were  passed,  from  the  reign  of  Edw^ 
ni  to  that  of  Henry  VII,  subjecting  uses  to  legal  process  for 
the  debts  of  the  ceatm,  and  to  the  feudal  incidents  and  exactions 
of  wardship  and  relief,  where  the  cestui  died  without  making 
a  will.^  These  statutes,  however,  proved  ineffectual  to  remedy 
the  evils  complained  of.  To  avoid  the  feudal  burdens  conse- 
quent upon  descent,  devises  became  mischievously  frequent.  At 
length,  after  an  unsuccessful  attempt,  made  four  years  previously 
by  the  king,  to  procure  the  passage  of  such  a  law,  the  statute 
of  uses, — 27  Henry  VIII,  ch.  iO, — was  enacted,  with  the  title 
of  ^  An  act  concerning  uses  and  wills."  This  act  will  be  con 
sidered  in  the  next  chapter." 

'  1  Cruise,  86S;  Bro.  Abr.  Feoffment       *  Go.  Lit.  14  b;  Gilb.  17. 
d  Un,  80;  Bac.  Read.  18.  *  1  Cruise,  869. 

*  B&c.  Read.  20(  1  Rep.  128  b;  Mich. 
18  Edw.  IV. 
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CHAPTER  XXL 

USES  AND  TBU6TS.      STATUTE  OF  USES,  OONSTBUCnON  ASI>  EFFBOT 

THEREOF. 


1.  Tennsof  the  statute;  adopted  in  the 

United  States.     . 

2.  Instant aneous  seisin  of  trastee. 
8.  Who  may  be  seised  to  nses. 

6.  What  estate  may  be  held  to  uses. 

8.  There  must  bo  a  eettui  **  in  e$$e>** 

9.  What  estate  a  cettui  may  take. 

11.  Feoff  (Be  and  ce$tui  must  be  different 


persons ;  construction,  where  thej 
are  the  same. 
12.  Exceptions  to  the  rule. 

18.  There  must  be  a  use  in  e$$e, 

14.  jStctual  $exsin  vests  in  cestui. 

15.  Estate  of  feoffee  will  not  merge. 

17.  Limitations  to  uses,  how  far  subject 
to  common  law  rules. 

19.  Implied  and  resulting  uses. 


§  1.  Statute  27  Henry  VIH,  chap.  10,  called  the  StattUe  of 
Uses,  and  referred  to  at  the  end  of  the  last  chapter,  recites,  that, 
by  the  common  law,  lands  could  not  be  passed  by  will,  but  only 
by  livery  of  seisin;  but  that  divers  subtle  practices  had  been 
introduced,  in  the  form  of  fraudulent  conveyances  and  assurances, 
and  of  last  wills,  whereby  heirs  were  disinherited,  lords  deprived 
of  their  dues,  husbands  and  wives  of  curtesy  and  dower,  and 
perjuries  committed.  The  statute  then  proceeds  to  enact,  that, 
where  any  person  was  or  should  be  seised  of  any  honora,  manors, 
lands,  tenements,  rents,  services,  reversions,  remainders,  or  other 
hereditaments,  to  the  use,  confidence  or  trust  of  any  person  or 
body  politic;  the  latter  should  have  the  legal  seisin  and  posses- 
sion, nominally  given  to  the  former,  and  corresponding  to  the 
use,  trust  and  confidence  held  previously  to  the  statute  in  lands 
so  limited;  and,  where  lands  were  limited  to  several  persons  to 
the  use  of  a  part  of  them,  the  latter  alone  should  have  the 
seisin  and  possession.(a) 

§  2.  Since  this  statute,  and  conformably  to  its  intent,  one 

(a)  The  English  statute  of  uses  is  a1-    It  is  substantially  re-enacted  in  Illinois, 
most  universally  adopted  in  this  country.    Missouri  and  South  Carolina.    But,  la 
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person,  taking  lands  to  the  use  of  another,  gains  only  an  instan- 
taneous seisin,  which  subjects  them  to  no  incumbrances  in  his 
Lands;  but  the  legal  estate  vests  immediately  in  the  cestui.^ 

§  3.  The  same  persons  may  be  seised  to  uses  now,  that  could 
have  been  so  seised  before  the  statute. 

§  4.  In  England,  the  king  or  queen  cannot  be  seised  to  uses. 
Thus,  where  a  man  received  a  fine  of  lands  to  the  use  of  the 
conusor,  after  the  former  had  committed  treason;  the  cestui' then 
conveyed  to  a  third  person;  and  the  connsee  was  afterwards 
attainted:  it  was  held,  by  very  distinguished  lawyers,  that  the 
queen  (Elizabeth)  would  hold  the  lands  by  forfeiture,  clear 
of  the  use.  The  queen,  however,  relinquished  them  to  the 
ctatui,^ 

§  5.  Under  the  words  of  the  statute,  '*  any  person  or  persons,"  a 
corporation  cannot  be  seized  to  uses,  nor  an  alien.  And  where 
lands  are  conveyed  to  a  citizen  and  an  alien  to  the  use  of 
another,  the  share  of  the  alien  shall  be  forfeited.' 

§  6.  Under  the  word  seised,  in  this  statute,  a  person  may  hold 
any  estate  of  freehold  to  uses.  If  the  estate  is  less  than  a  fee- 
simple,  the  use  will  continue  while  the  estate  lasts,  but  no 
longer.  Thus  it  is  said  to  be  now  settled,  though  formerly 
doubted,  that  a  tenant  in  tail  may  be  seised  to  uses.  K  the  use 
is  in  fee,  it  is  a  fee-simple,  determinable  upon  the  death  of  the 
tenant  in  tail  without  issue.  So  a  tenant  for  life  may  be  seised 
to  a  use,  which  will  terminate  at  his  death.^(ei) 

§  7.  Under  the  words  of  the  statute,  any  kind  of  real  pro- 

^lGruue,876}Brent'scaM,2Leoii.l8.    Read.  67;  Plow.  657;  Co.  Lit.  19  bi  1 

*  Pimb's  case,  Moo.  196;  Co.  Lit.  18    Cruise,  876;    Dyer,  186  a;   Crawley^s 
a,  D.  7.  caw.  2. And.  180;   Fox  «.  Phelps,  20 

"  Bac.  Read.  42,  67;  King  «.  Boys,    Weoid.  487;  Payne  v.  Sale,  2  Dey.  &  B 
Dyer,  288.  466. 

*  Jenkins  v.  Yonng,  Cro.  Car.  281; 

Ohio,  it  is  said  not  to  be  in  force,    niin.  Lorn.  Dig.  188.    It  has  been  donbtod 

Rey.  Laws,  180;  Misso.  St.  119;  2  Brev.  whether  the  statute  is  in  force  in  Yer- 

Dig.  818;  French  v.  French,  8  N.  H.  mont.   Williston  «.  White^  11  Yerm.  40. 

256;  Walk.  Intr.  810;  Thompson  v.  Gib-  In  a  recent  case  in  Massachusetts,  the 

son,  2 Ohio,  889;  Helfeinstine  v.  Garrard,  statute  of  uses  is  said  to  be  *'  a  part  of 

7, 270.  the  common  law  of  this  commonwealth.'' 

In  Yirginia,  it  is  said,  under  the  stat-  Per  Bigelow,  C.  J.   Johnson  v.  Johnson, 

utes  of  1792,  a  use  is  executed,  only  in  7  Allen,  197. 

deeds  of  bargain  and  sale,  lease  and  re-  (a)  On  the  other  hand,  if  the  party 

lease,  and  coyenants  to  stand  seised.    1  seised  to  uses  takes  a  fee,  the  eettui  may 
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pertj,  whether  corporeal  or  incorporeal,  in  possession,  remain- 
der or  reversion,  may  be  conveyed  to  uses,  provided  the  estate 
IS  in  the  ownership  of  the  grantor  at  the  time  of  conveyance. 
And,  if  the  estate  is  a  rent,  it  may  be  so  limited,  though  created 
de  novo  by  the  conveyanoeJ(a) 

§  8.  A  use  requires  a  cestm  in  esse,  and  cannot  therefore  take 
effect  if  limited  to  a  person  not  in  esse,  or  an  uncertain  person.' 

§  9.  A  cestui  may  take  any  estate  known  to  the  law.^  A  use 
executed  may  be  inherited.* 

§  10.  All  persons  may  be  cestuis  que  use,  who  are  capable  of 
holding  lands  at  common  law.  Corporations  are  expressly- 
named  in  the  statute. 

§  11.  In  general,  the  statute  of  uses  is  not  applicable,  unless 
the  feoffee  to  uses  and  cestui  are  different  persons.  Where  the 
same  person  is  both  feoffee  and  cestui,  he  will  never  take  by  the 
statute,  unless  there  be  a  direct  impossibility  or  impertinency 
for  the  use  to  take  effect,  by  the  common  law.  The  words  of 
the  statute  are,  '*  seised  to  the  use  of  some  o^Aer  person." ^(5) 

*  Yelverton  v,  Yelverton,  Cro.  Ellx.  •  lb. 

401;  22  Yin.  217;  Read.  48.    See  Gil-  *  Pieraon  v.  Armstrong,  1  Clarke,  282. 

bertoon  v.  R{cb«rds,  4  Hurl.  &  N.  277.  *  Read.  68. 

'  1  Cruise,  880. 

do  the  same,  without  words  of  inherit-  any  release  or  act  of  his.    After  the 

ance.    Devise  to  A  and  B  and   their  grant,  the  society  used  and  occupied  the 

heirs,  to  the  use  of  G  for  life,  after  his  premises  for  more  than  fifteen  years,  in 

death  to  the  use  of  D  and  £,  as  ten-  support  and  furtherance  of  the  objecK 

ants  in  common.    Held,  D  and  £  took  a  contemplated  by  the  deed.    In  an  action 

fee-simple.    Kniglit  v.  Selby,  8*  Man.  &  of  ejectment  brought  by  B,  against  mem- 

6.  92.  hers  of  the  Methodist  Society,  assuming 

If  one  take  an  estate  in   trutt   for  to  act  officially,  it  was  held,  1.  That  B 

another  and  his  heirs,  the  legal  estate  and  the  other  grantees  had  a  iVeehold 

of  the  trustee  is  commensurate  with  the  estate  of  such  a  duration  as  was  neces- 

equitable  estate  of  the  cettui  que  trutt ,  sary  to  effect  the  purposes  of  the  trust, 

which    is    a    fee-simple.     Newhall    v.  2.  That  the  title  of  B.  had  not  been  di- 

Wheeler.  7  Mass.  189.  vested  by  the  occupation  of  the  defend- 

The   trustee    takes    an   estate    large  ants,  such  occupation  not  having  been 

enough  for  the  purposes  of  his  trust,  adverse  to  B's  title.    Burrows  v.  Holt, 

and   no   larger.    Norton   v.  Norton,  2  20  Conn.  459. 

Sandf  296.  (a)  Limitations  in  trust  to  preserve 

In  1794,  A  executed  a  deed  to  B  and  contingent  remainders,  when  such  trusts 

six  others,  as  "trustees  of  Methodist  were  legal,  were  not  executed  by  the 

Society;  habendum  to  said  grantees,  in  statute  of  uses.    Yanderheyden  v.  Cran- 

their   capacity  aforesaid    of  trustees;"  dall,  2  Denio,  9. 

the  eutui  que  truet  being  an  unincorpo-  (6)  A  deed  m  trust  for  A  and  B.  to 
rated  association.  In  1848,  B  became  the  sole  use,  benefit  and  behoof  of  A  and 
the  sole  survivor  of  such  grantees;  his  B,  passes  the  legal  estate  to  ttiem.  Ad- 
title  never  having  been  extinguished  by  kins  v.  Hudson,  11  Ind.  872.    See  ch.  22. 
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Hence  the  principle  above  stated,  that  the  estate  of  the  cestui 
cannot  exceed  that  of  the  feoffee,  is  inapplicable  to  this  case. 
Thus,  where  a  conveyance  is  made  to  a  man  and  wife,  habendtum 
to  the  use  of  them  and  the  heirs  of  their  bodies,  they  take  an 
estate  tail,  as  they  would  if  the  words  '*  the  use  of,"  had  been 
omitted.     It  is  not  a  use  divided  from  the  estate,  but  the  use 
and  estate  go  together.    It  is  no  limitation  of  the  use,  but  a 
limitation  of  the  estate.     So  a  conveyance  to  one,  to  hold  to 
him  and  hid  heirs,  "  to  the  use  and  behoof"  of  him  and  his  heirs 
forever,  passes  the  fee  by  the  common  law;  the  words  meaning 
only  "  for  his  and  their  sole  benefit,"  and  indicating  in  how 
ample  and  beneficial  a  manner  the  grantee  is  to  take  the  estate, 
without  return  of  any  service  whatever  to  the  grantor.     The 
same  construction  is  given  in  case  of  a  conveyance  to  one  and 
his  assigns,  hctbendum  to  him  and  his  assigns,  to  the  only  use 
and  behoof  of  him  and  his  assigns  during  his  life;  or  a  convey- 
ance to  A,  to  hold  to  him  and  his  heirs,  to  the  only  use  of  them 
during  the  lives  of  B,  C  and  D.^ 

§  12.  But  there  are  other  cases  of  similar  character,  where  a 
uae  is  executed  by  the  statute,  in  order  to  satisfy  the  parties' 
intention.  Thus,  where  a  conveyance  is  made  to  a  person  and 
his  heirs,  to  the  use  of  him  and  the  heirs  of  his  body;  or  where 
one  covenants  with  another  that  he  and  his  heirs  will  stand 
seised  to  the  use  of  himself  and  the  heirs  of  his  body;  or  to 
the  use  of  himself  for  life,  remainder  over  in  fee:  in  each  of 
these  cases,  the  use  is  executed  by  the  statute  according  to  the 

limitation,* 
§  13.  Finally,  there  must  be  a  use  in  esse,  m  possession, 

remainder  or  reversion.^ 

§  14.  It  was  formerly  supposed  that  the  statute  of  uses,  being 
a  mere  act  of  Parliament,  transferred  to.  the  cestui  que  use  only  a 
civil  seisin,  or  seisin  in  latv.  (See  p.  63.)  But  the  established  doc- 
trine now  is,  founded  upon  the  words,  '*  shall  be  in  lawful  seisin, 
estate  and  possession  to  all  intents,  constructions  and  purposes 

'Jenkins  v.  Young,  Cro.  Gar.  280;    Gas.  and  Opln.  281;  WUson  v.Gbeshire, 
Dyer,  186  a,  n.;  Meredith  v,  Jones,  Gro.    1  M'Cord's  Gha.  288. 
Car.  244;  1  Gtlb.  Rep.  16-17;  2  Bootb^s       *  Read.  68;  Sammes'  case,  14  Rep.  66. 

*  Ghndleigb's  case,  1  Rep.  126  a. 
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in  the  law,"  that  the  actual  possession  of  the  land  vests  in  the 
cestui.^ 

^  15.  By  virtue  of  a  saving  clause  in  the  statute,  where  a 

* 

feoffee  to  uses  previously  had  an  estate  in  the  same  land,  such 
estate  shall  not  be  merffed  or  destroyed  foy  the  conveyance  to 
uses.  It  is  said,  the  intention  of  that  statute  was  not  to  destroy 
prior  estates,  but  to  preserve  them.'  And  where  land  was  first 
leased  for  years,  and  afterwards  conveyed  to  the  lessee  and 
others  in  fee,  to  their,  use,  to  the  intent  that  a  common  recovery 
should  be  had  against  them  to  the  use  of  a  stranger,  which  was 
afterwards  done;  held,  although  there  was  a  temporary  merger 
till  the  recovery  was  suffered,  yet,  when  this  took  place,  it  had 
relation  back  to  the  conveyance,  and  restored  the  term  for 

years.* 

§  16.  Upon  the  same  principle,  it  seems,  where  the  subse- 
quent conveyance  to  uses,  in  England,  is  by  lease  and  release,  (a 
form  not  practised  in  the  United  States,)  this  lease,  although 
prior  to  the  release,  does  not  merge  the  old  estate  for  years; 
though,  by  accepting  it,  the  lessee  admits  the  lessor's  power 
to  make  a  lease.  The  lease,  being  made  expressly  to  enable  the 
lessee  to  accept  a  release  to  uses,  shall  not  be  construed  as  made 
to  his  own  use;  and,  if  the  old  estate  for  years  were  extin- 
guished, it  is  revived  by  the  release.^ 

§  17.  The  preamble  to  the  statute  of  uses  sets  forth  an  inten- 
tion to  restore  the  ancient  common  law,  and  to  extirpate  such 
limitations  and  conveyances  as  had  grown  up  under  the  form 
of  uses  inconsistent  therewith.  Hence  it  was  at  first  held,  that 
under  that  statute  uses  must  be  limited  according  to  the  rules 
of  the  common  law;  so  that  no  uses  of  inheritance  would  be 
created  without  the  same  technical  expressions  required  in  com- 
mon law  conveyances.  In  other  words,  the  estate  in  the  use, 
when  it  became  an  interest  in  the  land  under  the  statute,  became 
liable  to  all  the  rules  of  common  law  estates.^  •     ^ 

'Co.  Lit.  266  b;  6ilb.  IJBes,  280;  Ventr.  195; Foantainv. Coke,  1  Mod.  107. 

BUm  V,  Smith.  1  Ala.  (N.  S.)  278.  *  Cook  v.  Fountain,  Bac.  Abr.  Lea»€  A. 

'  1  Crnise,  885;  Ferrers  «.  Fermor,  *  1  Rep.  129  b;  Corbet's  case,  1  Rep. 

Cro.  Jac.  648.  S7  b. 

*  Ferrers  v.  Fermor,  Cro.  Jac.  648;  1 
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§  18.  Bdt,  on  the  other  hand,  the  qualitiea^  which  had  attended 
\m&&  in  equity,  followed  them  when  they  became  an  estate  in 
the  land  itself.  The  complex  and  modified  interests  annexed 
to  uses  were  engrafted  upon  the  legal  estate*  Hencd  the  same 
departures  from  the  common  law,  in  regard  to  the  limitation  of 
estates,  have  been  allowed  since  the  statute  as  before.  To  these 
reference  has  already  been  made  (ch.  20),  and  they  will  hereafter 
be  more  fully  treated,  under  the  titles  of  Hemaindei^  Fcw^ 
ers  and  Devise.  It  is  sufficient  to  state  here,  in  general,  that  a 
fee  in  a  use  may  be  limited  upon  a  fee;  that  a  freehold  estate 
may  be  made  to  commence  in  futwro^  without  any  preceding 
estate  to  support  it;  and  that  the  party  who  creates  the  uses 
may  reserve  to  himself  a  power  of  revoking  them,  and  appoint- 
ing new  uses  in  their  place.  It  is  said  that,  in  the  two  former 
cases,  the  uses,  being  limited  to  take  effect  upon  the  happening 
of  some  contingency  specified  in  the  deed,  come  in  esse  by  act 
of  God;  while  in  the  latter  case  they  arise  by  the  act  of  man. 
Both  are  future  or  contingent  uses  till  the  act  is  done;  and  after- 
wards, by  the  operation  of  the  statute,  actual  estates.^ 

19.  Both  before  and  since  the  statute  of  uses,  if  a  person  conr 
vey  land  without  consideration,  and  without  anything  to  show  a 
different  intent,  the  conveyance  is  sometimes  held  to  be  made  to 
his  own  use,  and  not  that  of  the  grantee;  and  such  a  use  is 
execiUed  by  the  statute,  so  that  in  fact  no  estate  passes  from  the 
grantor,  but  he  remains  seised  as  before.  The  law  will  not  pre- 
sume that  a  man  intends  to  give  away  his  estate.  Such  a  use  is 
called  a  resulting  use.' 

§  20.  It  is  said  that  so  much  of  the  use,  as  the  owner  of  the 
land  does  not  dispose  of,  remains  in  him.^  Thus,  in  England,  if 
he  levy  a  fine  or  suffer  a  recovery,  without  consideration,  and 
without  declaring  any  uses,  the  whole  estate  remains  in  him  as 
before,  whether  in  possession  or  reversion;  while,  if  certain  uses 
are  declared,  he  retains  all  that  is  left  of  the  old  estate,  after 
these  uses  are  satisfied.     So,  if  one  convey  land  to  the  use  of 

'  4  Kent,  2S9;  lb.  290;  Hopkins  v.  *  Go.  Lit.  28  a,  271  a;  Dyer.  166  a; 
Hopkins,  1  Atk.  691 ;  1  Grniae,  898.  Armstrong  v.  Wolsey,  2  Wils.  19. 

*  Abbot  V.  Barton,  11  Mod.  182;  Dyer, 
146  b. 
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such  person  or  persons,  and  for  such  estate  and  eellates,  as  he 
shall  appoint  by  his  will,  or  to  the  use  of  himself  and  his 
intended  wife  after  marriage;  till  such  appointment  is  made,  or 
till  such  marriage  occurs,  the  use  results  to  himJ 

§  21.  The  use  will  result  according  to  the  estate  which  the 
parties  who  create  or  declare  it  had  in  the  land,  being  *but  a 
trust  and  confidence,  and  therefore  not  subject  to  technical 
estoppels  and  conclusions.  Thus,  if  husband  and  wife  join  in 
a  conveyance  of  her  land,  the  use  results  to  her  alone.  So  in 
case  of  joint  tenants.  So,  if  a  particular  tenant  and  the  rever- 
sioner join  in  the  deed,  each  takes  back  his  foimer  respective 
estate;  and,  if  the  former  declare  uses  and  not  the  latter,  a  use 
results  to  the  latter  alone.  And,  if  one  having  no  interest  in 
the  land  joins  the  owner  in  the  deed,  nothing  results  to  the 
former.* 

§  22.  If  uses  are  declared,  but  to  take  effect  from  a:nd  after 
the  death  of  the  grantor,  a  use  results  to  him  for  life.^(a)  But, 
if  an  intermediate  remainder  is  limited  to  trustees,  in  trust  to 
support  contingent  remainders,  but  to  permit  the  grantor  to 
receive  the  rents  and  profits  for  life,  no  use  results  to  him.^ 

§  28.  Where  a  use  expressly  declared  is  the  same  which 
would  result  to  the  grantor,  the  declaration  is  void,  and  he  takes 
a  resulting  use.  Thus,  where  a  remainder  is  limited  to  the  use 
of  his  own  right  heirs,  he  retains  a  reversionary  interest,  the 
limitation  being  void.^ 

.  §  24.  Resulting  uses  arise  from  those  conveyances,  which 
operate  by  a  change  of  possession;  such  as  a  feoffment,  or,  in 
the  United  States,  a  grant.     Substantially  the  same  principles 

»  Co.  Lit.  23  a,  271  a;  Dyer,  166  a;  •  Penhay  v,  Hurrell,  2  Vera.  870;  2 

Glere's  case,  6  Rep.  17  b;  Woodliff  v.  Free.  258. 

Brnry,  Gro.  Eliz.  489.  *  Tippin  v.  Goson,  4  Mod.  880;  1  Lord 

'  Beckwith's  case,  2  Rep.  58  a;  Dyer,  Ray.  88. 

146  b;  Davis  v.  Speed.  Show.  Gas.  in  *  Read  v. -ErriDgtoii,  Gro.  Eliz.  821; 

Pari.  104;  Roe  v.  Popham,  Doug.  24.  Fenwick  v.  Mitforth,  Moo.  284;  Slade's 

case,  2  Rep.  91  b. 

(a)  A,  ia  consideration  of  the  mar-  the  body  of  A.    Inasmuch  as  the  es- 

riage  of  B,  his  son,  conveys  to  the  use  tatesto  B,  his  wife  and  issue  may  term!- 

of  B,  for  life,  remainder  to  B's  wife  for  nate  before  A's  death,  a  use  reRuIts  to 

life,  remainder  to  B's  first  and  other  sons  him,  expectant  upon  such  termination 

in  tail,  remainder  to  the  heirs  male  of  Wills  v.  Palmer,  1  Gruise,  295. 
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apply  to  those  conveyances,  in  which  the  owner  nominally  does 
not  part  with  possession,  and  of  which  the  only  one  known  in 
this  country  is  a  covenant  to  stand  seised.  In  this  case,  so  much 
of  the  use,  as  is  not  expressly  disposed  of,  remains  in  the  cove- 
nantor, under  the  name  of  a  use  by  implication.  Thus,  where 
one  covenants  with  another  to  stand  seised  to  the  use  of  the 
heirs  of  his  own  body  by  a  certain  wife,  as  he  can  have  no  heirs 
while  living,  a  use  by  implication  remains  to  him  for  life.  So, 
if  no  use  arises  for  want  of  consideration  or  any  other  cause,  a 
use  by  implication  arises  to  the  covenantor.^ 

§  25.  No  use  will  result  where  any  circumstance  shows  a 
manifest  intent  to  the  contrary.  Thus,  where  a  recovery  is  suf- 
fered, or  a  conveyance  is  made,  to  the  intent  or  on  condition 
that  the  pai*ty  receiving  the  land  shall  make  an  estato  limited 
in  a  certain  way,  no  use  results;  because  then  he  would  be 
unable  to  make  an  estate,  as  provided  for.  But,  if  this  is  not 
done  in  reasonable  time,  it  seems,  a  use  will  result'  So,  where 
the  grantee  is  to  make  an  estate  to  such  person  as  the  grantor 
shall  name,  and  it  is  stipulated  that  he  shall  be  seised  to  no 
other  use  than  the  one  specified;  the  grantee  holds  to  his  own 
use  till  an  appointment  is  made,  or,  if  the  grantor  dies  without 
making  one,  to  the  use  of  his  heirs. 

§  26.  As  resulting  uses  depend  upon  intention,  parol  evidence 
is  held  admissible  in  regard  to  such  intention.  The  statute  of 
frauds,  requiring  uses  to  be  proved  by  some  writing,  is  applicable 
only  where  third  persons  are  beneficially  interested.^ 

^  27.  No  use  will  result,  where  an  estate  is  expressly  limited 
to  the  grantor,  with  which  a  resulting  estate  would  be  inconsis- 
tent Thus  it  is  said,  if  a  feoffment  in  fee  be  made  to  the  use 
of  the  feofifor  for  life  or  for  years,  no  use  results,  because  the 
particular  estate  would  merge  in  the  fee,  if  they  were  held  by 
one  person.  Otherwise,  if  it  were  an  estate  tail,  and  not  for  life 
or  for  years;  because  that  might  exist  with  the  fee  simple.^ 


*  Pibus  V.  Mitford,  1  Yent.  827.  '  Roe  v.  Popbam,  Dong.  25;  Altham 

'  Hammerston's  case,  Dyer,  166  a,  n.  p.  Anglesea,  11  Mod.  214. 

9;  Wmnipgton'a   case,   Jenk.  Gent.    6  *  Dyer,  111  b,  n.  46. 

Ct.44. 
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So,  where  one  limits  an  estate  to  the  use  of  himself  for  years, 
remainder  to  trustees,  remainder  to  his  heirs;  no  estate  for 
life  results  to  him.  because  the  term  for  years  would  merge 
therein,* 

§  28.  The  doctrine  of  resulting  uses  applies  only  to  convey- 
ances in  fee  simple;  not  to  the  creation  of  lesser  estates  in  tail, 
for  life,  or  for  years,  though  made  without  consideration,  or  the 
declaration  of  any  uses.  This  distinction  is  founded  partly  upon 
usage,  but  chiefly  upon  the  principle,  that  the  tenure,  rent,  and 
liability  to  forfeiture,  incident  to  these  lesser  estates,  constitute 
of  themselves  a  sufficient  legal  consideration.  The  same  rule 
applies,  where  a  tenant  for  life  or  for  years  assigns  his  estate. 
And  even  though  he  declares  the  use  of  part  of  the  estate, 
no  use  results  to  him  for  the  remainder.'  Thus  A,  a  tenant  for 
life,  conveys  to  B,  to  the  use  of  B  for  the  life  of  A  and  B,  and, 
if  B  die,  living  A,  remainder  to  C.  B  dies,  living  A;  C  enters, 
leases  to  D,  and  dies,  living  A.  Held,  there  was  no  resulting 
use  to  A,  but  D  should  continue  to  hold  as  special  occupant, 
duriAg  A's  life.' 

^  29r'  As  a  devise  imports  a  bounty,  it  will  always  be  to  the 
use  of  the  devisee,  unless  a  contrary  intent  is  manifest,  and  no 
use  will  result  to  the  heirs  of  the  devisor.  But  where  one  is 
a  devisee  to  uses,  which  from  any  cause  fail,  a  use  results  to 
the  heir.^ 

*  Adams  «.  Sarage,  2  Salk.  679;  Raw-        *  Bro.  Atir.  Feoffment  al.  Ubo,  pi.  10; 
ley  v.  HoUatid,  2  Abr.  £q.  768$  22  Yin.    Dyer,  146  b;  Perk.  684r-6. 
18S,  pi.  11  '  Castle  «.  Dod,  Gro.  Jac.  200. 

*  1  Craise,  800. 
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CHAPTEEXXn, 

TBUSTS.      EXPRESS  TRUSTS. 

1.  Trusts  ia  general.  g*g<D«  &c. ;  trnst  osMes  when  the 

2.  Tnuts  ia  real  estate;  nses  prefer-  objects  are  effected. 

red  to.  8.  Or  when  the  ee$tui  alienates. 

5.  Classiflcaiions  of  trusts.  9.  Lands  subjected  to  payment  of  debts 
4.  How  created — ^nse  npon  a  use.  — ^not  necessarily  a  trnst  estate. 

6.  Where  the  nses  require  a  legal  estate  10.  Wbere  the  estate  is  less  than  ttee* 

ia  the  trustee ;  intention  ^  parties .  hold — a  trust . 

6.  Trusts  for  married  women.  11.  Express  trust,  how  created — statute 

7.  Liraitatioas  with  authority  to  mort-  of  frauds,  &c. — need  not  be  di" 

elated  J  but  only  prov§df  by  writing. 

§  1.  Trusts,  in  general,  constitute  one  of  the  most  common 
relations  known  to  the  law.  It  has  been  said  that  a  trust  exists, 
wherever  one  person  is  managing  the  funds  of  another.  A  trust, 
technically  speaking,  may  be  defined,  as  an  equitable  right,  title 
or  interest  in  property,  distinct  from  the  legal  ownership  there- 
oV  Where  one  person  is  in  possession  of  property  which  he  is 
bound  to  deliver  to  another,  and  he  fails  to  do  so,  equity  raises 
an  implied  trust,  which  is  subject  to  the  rules  and  principles  of 
trust  estates.  Whatsoever  is  the  agreement  concerning  any 
subject,  real  or  personal,  though  in  form  and  construction  purely 
personal  and  suable  at  law  only,  and  though  technically  informal,' 
yet  in  equity  it  binds  the  conscience  and  raises  a  trust^a) 

*  Hnlsev.  Wright,  Wright, 61  {  2  Story  gomery  v.  Cnlton,  18  Tex.  7S6;  Stur- 

on  Eq.  280;  Grumpton^.  Ballard,  1  Shaw,  ges  v.  Knapp,  81  Verm.  1;  Doyle  v. 

N.  S.  251;  Garrard  v.  Lauderdale,  8  Sim.  Murphy,  22  111.  602. 

1;  Tslbott  V.  Todd,  5  Dana,  199;  Pooley  *  Wambnrzee  v.  Kennedy,  4  Des.477| 

r.Bndd.TEng.  L.&Eq.  229.  See  Mont-  Harney  v.  Mix,  24  Conn.  406. 

(a)  In  determining  whether  a  testator  of  the  will  deyised  an  absolute  estate  in 
mesns  to  pass  land  outright  or  in  trust,  apt  words,  is  strong  proof  of  a  trust, 
the  fact,  that  he  had  in  another  clause    Brown  v.  Brown,  12  Md.  87. 
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§  2.  A  trust,  in  relation  to  real  estate,  is  a  tise  not  executed  by 
the  statute  of  uses.  Before  this  statute,  a  use  and  a  trust  were 
substantially  the  same  thing,  and  the  statute  itself  uses  the 
words  synonymously. (a)  But  the  judicial  construction  given  to 
this  act  has  rendered  it  inapplicable  to  several  cases,  which  will 
be  presently  mentioned;  and,  in  such  cases,  the  estate  of  the 
party  beneficially  interested  is  now  termed,  not  a  use,  but  a  ttitsL 


Devise  in  trast,  to  be  applied  towards  entire  profits  of  all  his  estate  to  his  wifer 
the  support  of  an  insane  pauper,  as  the  daring  her  life,  and  entmsted  to  her  the 
trustee  should  Judge  right  and  equitable,  education  and  maintenance  of  bis  chil- 
provided  the  town  of  S.,  on  which  the  dren,  and  provided,  also,  for  tbe  main- 
pauper  was  chargeable,  should  pay  area-  teuanoe  and  education  of*  his  children 
sooable  sum  yearly  for  tbe  same  purpose.  "  out  of  the  profits  *'  of  his  estate f  held, 
A  dispute  having  arisen  between  the  the  wife  took  an  estate  coupled  with  & 
town  and  the  trustee,  as  to  the  respect-  trust  for  the  education  and  support  of 
ive  amounts  they  should  annually  pay,  the  children;  that  tbe  property  was  not 
the  town  brought  a  bill  in  chancery,  liable  for  the  debts  of  the  wife  ^  and  that, 
praying  that  the  trustee  might  be  decreed  if  she  refused  to  protect  the  same  frouM 
to  pay  a  sum  equal  to  the  annual  inte-  being  seized  for  her  debts,  it  was  the 
rest  of  the  trust  fund,  and  also  such  duty  of  the  administrator  of  her  husband 
portion  of  the  principal  as  the  court  to  do  so.  Lucas  v.  Lockhart,  10  S  & 
should  deem  proper.    Held,  tbe  town  M.  466. 

had  no  such  interest  in  the  trust  fund  as  A  devisee,  who  accepts  a  devise  charged 

would  enable  them  to  sustain  the  bill;  with  debts  or  legacies^  is  in  equity  a 

that  the  pauper  and  not  the  town  was  trustee,  to  the  extent  of  sack  eharge^ 

the  cestui  que  truttf  and  by  her  guardian  and  equity  will  compel  the  execution  oC 

was  the  proper  person  to  call  the  trns-  the  trust.    Mahar  r.  O^ara,  4  Gilm. 

tee  to  account.    Sharon  v.  Simonds,  80  424 

yi.  458.  (a)  It  is  said,  the  wotd  "trust "  re- 
Held,  also,  that  the  devise  gave  to  the  ferred  rather  to  the  persso  in  whom  the 
trustee  a  discretion  as  to  how  much  he  confidence  was  reposed;  ^'iise,^^  to  the 
should  pay  towards  the  pauper's  support;  party  beneficially  interested.  1  l^eph. 
and  that,  when  such  discretion  had  been  829  n.  See  11  Ind.  872^  25  Geo.  142. 
honestly  exercised  by  him,  as  appeared  A  deed  to  A,  B  and  C,  their  heirs, 
to  have  been  done  in  this  case,  a  court  &c..  in  trust  for  the  oaly  proper  «ss  of 
of  chancery  could  not  interfere.  lb.  the  grantors  during  lift,  and  then  Ibr  the 
A  testator  devised  to  each  of  his  "five  use  of  their  grandchlldnm,  conveys  the 
children  a  large  amount  of  personal  and  legal  estate  as  an  executed  use,  and  not 
real  estate,  *^  subject  to  the  payment  of  a  trust.  Jones  v.  Bvakf  4  HarrinQ^.  ). 
one  hundred  dollars"  each,  to  A,  when  If  the  only  duty  of  the  trastee  is  to 
she  should  arrive  at  the  age  of  eighteen,  convey  (at  a  future  day)  the  legal  estate^ 
'Held,  this  payment  was  a  trust  to  be  his  services  are  useless,  the  transftr  will 
performed  by  the  children  respectively,  be  made  by  the  operatkm  of  the  statnte 
and  not  a  duty  imposed  upon  the  execu-  of  uses,  and  chancery  tenninatcs  the 
tor.  Philips  v.  Humphrey,  7  Ired.  £qu.  ofllce.  Adams  v.  Gaerard,  29  Geo. 
206.  651. 

Such  legacy  is  a  lieu  on  the  property;  A  devise  to  trustees  hi  trust  for  the 

and  a  purchaser  of  a  portion  of  it,  with  separate  use  of  testator^  granddauf^er, 

notice,  was  held  liable  to  pay  to  A  the  not  then  married  or  ceotensplating  asar- 

proportion  of  her  legacy,  which  the  leg-  riage,  vests  a  complste  legal  estate  ia 

atees  and  devisees  of  whom  he  purchased  the  granddaughter,  riear  of  the  tiast. 

were  bound  to  contribute,  respectively,  WMchcote  v.  Lyle's  Execators,  4  Cas. 

and  had  failed  to  do.    lb.  78. 
Where  a  husband  by  bis  will  gave  the 
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It  is  an  estate,  for  the  most  part,  recognized  only  by  courts  of 
equity,  and  not  by  courts  of  law.*(a) 

^  t^.  Trusts  are  either  express  or  implied.  The  distinction 
lietween  these  two  kinds  of  trusts  will  be  explained  hereafter, 
ill  considering  the  somewhat  extensive  subject  of  implied  and 
reaiiUing  trusts.  (See  ch.  23.)  Trusts  are  further  divided  into 
executed  and  executory/.  The  former  are  those  '*  accurately  crea- 
ted and  defined  by  the  parties,"  and  are  construed  like  legal 
limitations.  They  are  not  subject  to  revocation.  Executoiy 
trusts  are  ''where  something  remains  to  be  done  to  complete 
the  intention  of  the  parties,  and  their  act  is  not  final;"  or  where 
the  trustee  has  some  duty  to  perform,  requiring  that  the  title 
remain  in  him.'    Executory  trusts  are  construed  liberally.^(6) 

§  4.  There  are  three  direct  modes  of  creating  a  trust.  The 
first  mode  is  by  limiting  a  use,  or  trusty  upon  a  use.  In  this  case 
the  latter  cestui  cannot  take  an  executed  use,  because  the  statute 

*  2  Ventr.  812;  Ayer  v,  Ayer,  16  Pick,  voise  v.  Northumberland,  1  Jac.  &  Walk. 
880;  Fisher  v.  Fields,  10  John.  494;  560;  Rycroft  v.  Christy.  8  Bear.  288; 
Blougbton  V.  Langley,  2  Ld.  Ray.  878;  Berry  v.  Williamson,  11  B.  Mon.  245; 
Watkios  V.  Holman,  16  Pet.  25;  Conway,  Porter  v.  Doby,  2  Rich.  Equ.  49;  Schley 
4  Ark.  802;  Sboher  v.  Haaser,  4  Dev.  &  v.  Lyon,  6  Geo.  580. 

B.  96;  Trotter  v.  Blocker.  6  Por.  269;  *  1  Story,  74.  247,  250.  See  Bunn  v. 
Kennedyv.  Kennedy,  2  Ala.  N.  572.  Winthrop,  1  John.  Cha.  886;  Flint  v. 

*  2  Story  on  Equ.  246-7,  and  n.;  Jer-    Steadman,  86  Verm.  210. 

(a)  In  Massachusetts .  bffore  the  Su-  trust,  to  apply  the  proceeds  to  the  main- 

preme  Court  had  the  chancery  jurisdic-  tenance  of  B  and  C  during  life,  and,  on 

tion  which  it  now  possesses  in  relation  to  their  decease,  to  the  heirs  of  B.    Held, 

trusts,  upon  principles  of  public  policy,  an  executory  trust,   and  that  on    the 

it  wa?  held  that  the  court  would,  if  pos-  death  of  B  the  estate  vested  in  his  heirs 

<ible,  construe  a  limitation  to  be  an  exe-  as  purchasers.    Porter  v.  Doby,  2  Rich, 

cuted  use  rather  than  a  trust.    Newhall  Equ.  119. 

•  V.  Wheeler,  7  Mass.  198;  Davis  v.  Hay-  Where  a  trust  is  merely  voluntsiry, 

den.  9,  519;  2  Blackf.  198.  and  the  transaction  on  which  it  is  based 

(i)  The  rule'  in  Shelley's  case  does  is  still  executory,  it  is  not  a  proper  sub- 
not  apply  tu  them.  Porter  v.  Duby.  2  ject  of  equitv  jurisdiction.  Clarke  v. 
Rich.  Equ.    119.    Of  this  nature    are  Lott.  11  III.  105. 

narrwge  ariicUtj  which  are  always  con-  Lord  Hardwicke  seems  to  have  rejected 

straed  liberally  in  favor  of  the  issue,  for  the  distinction  above  mentioned,  of  exe- 

whose  benefit  they  are  chiefly  designed,  cuted  and  executory  trusts;  holding  that 

The  same  principle  docs  not  apply  to  an  executed  trust  is,  in  fact,  a  use  exe- 

settlements  in  wills,  which  are  a  mere  cuted  by  the  statute,  and  that  all  trusts, 

bciinty.    And  equity  will  not  enforce  from  their  very  nature,  are  executory, 

marriage  articles  in  favor  of  voluntetrty  because  they  involve  an  obligation  upon 

or  other  parties  than  the  wife  and  issue  the  trustee,  at  some'  time  or  other,  to 

or  their  representatives.    But  if  enforced  convey  the  legal  estate  to  the  ce9tui  or 

for  the  latter,  they  will  also  be  enforced  for  his  benefit,  whether  the  party  creating 

in  favor  of  the  former.     See  Keves  v.  the  trust  expressly  so  ordered  or  not. 

Scott,  18  How.  268.  They  are  to  be  executed  by  suhpctnd, 

A  testator  devised  property  to  A  in  Bagshaw  v.  Spencer,  1  Coll.  Jurid.  418. 


416 


AMEUGAN  LAW  OF  BEAL  FROFEBTT. 


requii-es  that  the  feoffee  be  seised  of  lands  or  tenementSt  which  a 
use  is  not.  Thus  a  conveyance  or  devise  to  A,  to  the  use  of  B, 
iu  tiust  for  or  to  the  use  of  C,  gives  C  a  trust,  the  legal  estate 
lieing  executed  in  B.^(a)  So,  where  there  is  an  appointment  to 
V6'eg  under  a  power,  or  a  covenant  to  stand  seised  with  one  person 
to  the  use  of  another,  the  cesttu  takes  only  a  trust  estate.  But 
with  regard  to  devises  it  has  been  held,  that,  where  there  is  no 
necessity  for  the  trustee's  taking  the  legal  estate,  and  the  inten- 
tion is  clearly  otherwise,  the  above  rule  shall  not  be  adopted. 
And,  in  one  case,  this  principle  was  extended  even  to  a  deed.* 
§  5.  A  second  mode  of  creating  a  trust,  is  the  limitation  of  an 
estate  to  one  for  the  use  of  another,  in  such  a  way  as  requires 
that  the  former  should  be  in  possession  or  receipt  of  the  profits; 
as  where  it  is  provided  that  he  shall  take  the  profits  and  deliver 
them  to  the  cestui,  or  that  he  shall  pay  over  the  profits  to  him, 
or  permit  him  to  take  the  net  rents  and  profits,  subject  to  a  rent- 
charge,  and  with  remainders  over.  A  provision  that  the  cestui 
should  take  the  profits,  or  even  that  the  feoffee  should  petmii 
him  to  receive  them,  would  make  an  executed  use;  because,  in 
order  to  carry  it  into  effect,  the  trustee  need  not  be  in  possession. 
But,  in  order  to  receive  rents  and  profits  for  another's  use,  the 
trustee  must  have  the  legal  estate.  If  this  is  in  the  cestui,  a 
mere  power  in  trust  to  the  trustee  is  of  no  effect.  Thus  a  trust 
ybr  the  support  of  infants  requires  that  the  tn^stee  be  pernor 
of  the  profits.^  In  case  of  a  devise,  whether  the  trustee  or 
cestui  shall  take  the  legal  estate,  depends  upon  the  intention 

'  Marwood   v.    Darrill,    Gas.    Temp.  Norwich,  24  Conn.  28;  Bro.  Abr.  Feof" 

Hard,    91;  Whetstone    v.   Bury,  2   P.  ment  al  Ute,  62;  Broughion  v.  Langley, 

Wms.   146;    Atty-Gen.  v.   Scott,  For.  2  Lord  Raym.  878;  Wood  v.  Wood,  5 

188;  Hopkins  v.  Hopkins,  1  Atk.  681;  Paige,  114;  2  Pick.  460;  Franeisciis  v. 

Venables  v.  Morris,  7  T.  R.  842,  488;  Reigart,  4  Watts,  109;  Ayerv.  Ayer,  16 

Franciscus  v.  Reigart,  4   Watts,   108;  Pick.  880;  Wroth  v.  Greenwood,  IHorae 

Doe  V.  Passingbam,  6  Bam.  &  G.  805;  8c  H.  889;  Tilly  v.  Tilly,  2  Bland,  442. 

Yander,  &c.  v.  Yates,  8  Barb.  Gh.  242.  Seo  Doe  v,  Bolton,  11  Ad.  &  £1.  188; 

*  1  Gruise,  804,  cites  Boteler  v.  Aling-  Morton  v.  Barrett,  9  Sbepl.  257;  Stnart 

ton,  1  Bro.  Rep.  72;  Doe  v.  Hicks,  7  T.  v.  Kissam.  8  Barb.  498;  Upham  v.  Yar- 

K.  488;  Gurlis  v.  Price,  12  Yes.  89.  ney,  15  N.  H.  462. 

'  Ton  V.  Flinn,  84  Ala.  409;  Gopp  v 


(a)  It  was  once  doabted  whether  this  principle  is  roughly  handled  by  Lord 
doctrine  was  adopted  in  Massachusetts.  Mansfield,  in  Goodrlght  v.  Wells,  2 
Thatcher  v.  Omans,  8  Pick.  528.    The    Dougl.  774. 
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of  the  testator  as  appearing  from  the  circumstances.  If  .the  trus- 
tee is  to  do  any  act  requiring  a  legal  estate,  it  will  vest  in  him, 
though  (as  we  have  said)  he  is  to  permit  the  ceUui  to  receive  the 
rents  and  profits.  Thus,  where  the  trustee  is  to  pay  annuities, 
or,  after  deducting  taxes,  repairs  and  expenses,  to  pay  over  the 
surplus,  or  to  apply  the  rents  and  profits  to  the  maintenance 
an(l  education  of  a  son,  the  trustee  takes  a  legal  estate.^  And 
upon  a  devise  of  land,  to  be  sold,  and  the  proceeds  paid  to  cer- 
tain devisees,  the  title  vests  in  the  heirs  at  law  in  tiiist  for  the 
devisees.*(a)    And  the  same  test  of  intention  has  been  sometimes 

'  Fearne'fl    Opin.  422;   Chapman    v.  '  Bargin  v.  Ghenanlt,  9  B.  Mon.  285. 

SUasetty  For.  14l>;  Shapland  v.  Smith.  1  See  Roherts  «.  Lealy,  8  Rich.  Eqa.  85. 

Bro.  R.  75;  Silvester  v.  Wilson,  2  T.  R.  Lnken's,  Sec.  47  Penn.  856;  Shankland, 

444;  McGosker  r.  Bradj,  1  Barb.  Ch.  Sic.  lb.  118;  Bamett's,  Sec.  46  lb.  892. 
889. 

(s)  A,  holding  a  note  and  mortgage  Where  a  will,  valid  on  its  fkce,  con- 

against  B,  devises  them  to  G,  B's  son,  on  veys  real  estate  in  trust,  and  the  objects 

condition  that  he  allow  B  to  occupy  the  are  clearly  defined,  and  are  not,  at  the 

land  for  life,  and  npon  the  trust  of  sup-  time  the  will  takes  effect,  illegal,  the 

porting  certain  persons  named.    Held,  trustees  acquire  a  perfect  legal  title; 

this  was  a  trust,  not  an  executed  use,  and,  in  an  action  of  ejectment  brought 

and  that  B  had  no  legal  life  estate  liable  by  them  against  a  stranger  and  intruder, 

to  be  taken  by  his  creditors.  Merrill  v.  without  color  or  claim  of  title  adverse 
Brown,  12  Pick  216.                                 •  to  that  of  the  plaintiffs,  the  latter  can- 

A  devise  of  land  to  the    testator's  not  be  required,  in  the  flrrit  instance,  tt> 

minor  daughter,  "  to  have  and  to  hold  to  make  any  farther  proof  of  title  than  to 

her  sole  use  and  behoof  forever,  subject,  prove  the  execution  of  the  will.    They 

however,  to  the  condition  of  the  trust  are  not  bound  to  show  who  are  the  cettuw 

herein  mentioned,  to  wit:  I  hereby  au-  qut  tnut.    lb. 

thorize  the  trustee,  hereinaiter  named.  If  facts  have  transpired   since   the 

to  receive,  hold  and  manage  said  pro-  death  of  the  testator,  or  any  other  cir- 

)wrty  notil  said  daughter  shall  arrive  at  cumstances  exist,  by  which  the  trust  has 

the  age  of  twenty-one  years,  or  shall  come  to  an  end.  it  is  incumbent  on  the 

marry ,^  gives  the  trustee  a  legal  estate,  defendant  to  prove  them.    lb. 

bat  not  a  fee;  he  cannot,  therefore,  main-  Where  a  testator  devised  all  his  real 

tain  a  writ  of  entry,  but  may  maintain  a  estate,  in  America  or  the  West  Indies, 

suit  of  forcible  entry  and  detainer.    Fay  to  trustees,  in  trust  to  sell,  dispose  of, 

V.  Taft,  12  Cn^h.  448.  or    otherwise    convert    the   same   into 

Where  land  is  devised  to  trustees,  in  money,  and  apply  the  proceeds,  first  in 

trust  to  sell  and  apply  the  proceeds  to  payment  of  his  debts,  and  the  residue  in 

certain  specified    objects,  without    any  purchasing  real  estate  in  Scotland,  to  be 

limitation  as  to  the  continuance  of  the  conveyed  and  settled  for  the  uses  and 

trust;  the  title  will    continue    in   the  trusts  expressed  in  a  settlement  or  deed 

trustees  until  the  land  is  sold,  or  until  a  of  disposition  which  he  had  executed  of 

court  of  equity,  upon  the  application  of  his  estates  in  Scotland;  held,  if  the  will 

the  beneficiary  of  the  trust,  or  some  per-  was  good  and  legal  on  its  face,  to  pass 

sou  having  a  right  to  call  tlie  trustees  to  the  title  to  the  trustees,  It  was  sufficient 

an  acconnt;  shall  remove  them.    Duke,  for  the  purpose  of  an  ejectment  brought 

&c.  V.  Graves.  9  Barb.  595.    See  s.  7.  by  them  for  a  portion  of  the  lands  de- 

In  an  action  of  ejectment,  brought  by  vised;   and  that  they  were  not  bound 

such  trustees,  the  defendant,  who  shows  to  produce  and  prove  the  deed  of  dispo- 

110  title,  cannot  object  that,  by  their  de-  sitiou  referred  to  in  the  will.    lb. 

lay  in  executing  the  trust,  the  plaintiffs  A  testator  devised  to  his  grand-chil- 

are  divested  of  the  title,    lb.  dren,  the  children  of  A,  his  daughter, 

27 
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applied  to  a  conveyance.  Thus  A  conveys  land  to  B,  C  and  D, 
selectmen  of  the  town  of  N.,  habendum  to  them  or  their  suc- 
cessors, in  trust  for  the  use  of  N.  forever;  upon  the  condition, 
however,  tltat,  if  A  shall  support  himself  and  indemnify  the 
town  against  his  support,  the  deed,  as  also  a  bond  conditioned 
for  such  support,  to  be  void.  Held,  as  the  bond  belonged  to 
B,  C  and  D,  not  to  the  town,  and  as  the  deed  was  merely  col- 
lateral to  the  bond,  such  construction  should  be  given  to  the 
former,  as  would  best  effect  its  object,  according  to  the  presumed 
intention  of  the  grantor;  and  therefore  B,  C  and  D  took  a  trusty 
not  an  executed  use.^ 

§  6.  Where  a  cestm  que  trust  is  a  mamed  woman,  and  the  pro- 
vision is  made  for  her  separate  benefit,  clearly  and  distinctly, 
the  law  usually  vests  the  legal  estate  in  the  trustee,  and  gives 
her  only  an  equitable  interest,  because  this  will  best  effect  the 
object  in  view.  No  particular  form  of  words  is  necessary.(a) 
The  husband  may  be  himself  a  trustee  for  the  wife.' 

*  Norton  v.  Leonard,  12  Pick.  162;  16  hire  v.  Hinds,  1  Head,  402;  Prewett  v. 
Pick.  880.  Land,  86  Miss.  495;  Ires  v.  Harris,  7  R. 

'  Thomas  v.  James,  82  Ala.  728;  11  *  I.  418;  Dean  v.  Lanford.  9  Rich.  Equ. 
Md.  29.  SeeHarvey's,  &c.  85Penn.  207;  428;  Ralston  v.  Wain,  41  Penn.  279; 
Blake  v.  Dexter,  12  Cash.  659;  Garden-    Noble  v.  Cromwell,  26  Barb.  476. 


all  his  estate,  to  be  equally  divided  be- 
tween them  at  her  death.  He  also  de- 
vised the  use  of  the  estate  for  the  sup- 
port of  A  and  her  children  during  her 
life;  and,  to  carry  into  eifect  this  provi- 
sion, he  appointed  A  and  B  trustees  of 
the  estate.  Held,  a  trust  estate.  Don: 
aids  V.  Plum,  8  Conn.  447. 

(a)  When  the  words  "next  of  kin," 
**  heirs  "  and  **  representatives"  are  used 
in  marriage  settlements  to  designate  the 
))ersons  who  are  to  take  at  the  wife's 
death,  they  are  generally  construed  to 
exclude  the  husband.  Hutchius  v.  Dix- 
on, 11  Md.  29. 

In  such  cases,  it  has  been  said,  the 
trustees  take  the  legal  estate  by  way  of 
an  executed  use.  Harton  v.  Harton,  7 
y.  R.  652. 

A  "mother,  in  consideration  of  love  and 
good  will  for  her  daughter,  u  married 
woman,  conveys  land  to  one  **  in  trust, 
and  for  the  sole  u.ne  and  benefit"  of  the 
daughter  during  hrr  life.  Held,  a  trust 
estate.  Ayer  v.  Aver,  lb  Pick.  327.  See 
1  Home  and  H.  889;  Stuart  v.  Kissam, 
8  Baib.  403:  Mass.  St.  1852;  67;  Porter 


V.  Bank,  8cc.,  19  Verm.  410;  Stanton, 
V.  Hall,  2  Russ.  &  My.  176;  Tyler  v. 
Lake,  2  Sim.  144;  Rogers  v.  Ludlow.  3 
Sandf.Ch.  104;  Dickerson,  7  Barr,  255 

Devise  in  trust,  for  the  equal  use  and 
benefit  of  the  four  sisters  of  the  testator, 
two  of  whom  were  femes  covert,  in  fee, 
to  be  managed  as  the  trustees  should 
think  most  for  the  interest  of  the  parties. 
Held,  a  trust.  Bass  v.  Scott,  2  Leigh. 
356 

Devise  to  trustees  and  their  heirs,  in 
trust  for  a  married  woman  and  her  heirs; 
and  that  the  trustees  should,  from  time 
to  time,  pay  and  dispose  of  the  rents  to 
the  said  married  woman,  without  tho 
intermeddling  of  her  husband.  Held,  a 
trust,  and  not  an  executed  use.  Nevill 
r.  Saunders.  1  Ver.  4J5. 

Devise  of  rents  to  a  married  woman 
for  life,  to  be  paid  by  the  executors  into 
her  own  hands,  without  the  intermeddling^ 
of  her  husband.  Lord  Holt  held,  that 
the  trustees  took  the  legal  estate.  Tho 
other  judges  thought  otherwise.  South 
r.  Allen,  5  Mod.  101;  Bush  v.  Allen.  L 
63;  South  v.  Alleine,  1  Salk.  228 
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^  7.  Another  case  of  trust,  is  a  conveyance  or  devise  to  tms- 
tees  and  their  heirs,  in  trust  to  sell  or  mortgage^  to  raise  money 
for  payment  of  debts.  This  passes  the  whole  legal  estate  to 
the  trustees;  so  that  a  subsequent  limitation  in  trust  gives  only 
ail  equitable  interest  to  the  cestui.  Thus  a  devise  was  made  to 
trustees,  their  heirs  and  assigns  in  trust,  that  they  and  their 
heirs  should  first,  by  the  rents  and  profits,  or  by  sale  or  mort- 
gage, raise  money  for  payment  of  debts;  after  which,  to  the 
trustees,  for  five  hundred  years,  without  impeachment  of  waste, 

Devise  to  trasteei  and  their  heirs,  in  A  testator  directed,  that  his  dangh- 

trust  to  pay  several  legacies  and  annui-  tor's  share  of  his  estate  should  be  held 

ties,  and  then  to  pa  J  the  surplus  rents  into  in  trust  for  her  use,  during  the  Joint 

the  proper  hands  of  a  married  woman,  lives  of  herself  and  her  husband,  and,  in 

and,  after  her  death,  that  the  trustees  case  of  her  husband's  death,  the  trust- 

shoald  stand  seised  to  the  use  of  the  monej  to  be  paid  to  her;  and,  in  case  of 

heirs  of  her  body.    Held,  during  her  her  husband's  surviving  her,  her  shsve 

life,the  trustees  took  a  legal  estate;  but,  to  be  paid  to  her  children.    Held,  the 

after  her  death,  a  use  was  executed  in  husband  interposing  no  claim,  that,  as 

her  heirs.    Say  v.  Jones,  1  Abr.  £qu.  against  other  legatees,  her  children  were 

888;  Say  v.  Jones,  8  Bro.  Pari.  Gas.  llS.  entitled  at  her  death  to  interest  accrued, 

Devise  to  A  and  his  heirs  forever,  in  but  not  to  possession,  during  her  life. 

trust  for  B,  a/em<  covert y  for  life,  and  Tundt's  Appeal,  1  Harris,  575. 

to  inch  uses  as  the,  notwithstanding  any  In  New  York,  a  trust,  authorizing  the 

coverture,  shall  appoint;  and,  after  her  trustee  to  control,  manage,  sell  and  dis- 

death,  to  the  use  of  her  heirs.    Held,  an  pose  of  the  trust  estate,  and  the  income, 

equitable  fee-simple  in  the  first  ctBtui  aud  pay  over  the  same  to  a  marriisd 

(pu  trust.    Armstrong  v.  Zane,  12  Ohio,  woman  for  her  support  and  maintenance ; 

267.  SeeBlacklowv.  Laws,  2Hare,  49.  is  substantially  a  trust  to  receive  the 

A,  being  the  only  son  of  his  mother,  rents  and  profits,  and  apply  the  same  to 

B,  bj  her  first  husband,  and  B  being  his  her  use,  within  tho  statute  of  trusts,  and 

heir,  derised  land  to  B,  *' to  hold  to  her,  is  therefore  void.    Campbell  v.  Low,  9 

her  heirs  snd  assigns,  to  be  for  the  sole  Barb.  5S5. 

UK  of  her,  her  heirs,  executors,  admin-  Where  husband  and  wife  convey  land 

istrators  and  assigns."    The  mother  had  belonging  to  her  to  a  trustee,  in  trust  to 

t  second  husband,  who  was  intemperate  sell  the  same  for  the  use  of  the  grantors; 

and  withont  capacity,  and  she  lived  apart  the  land  being  unsold,  the  trustee  is  not 

from  him,  and  supported  herself  by  labor,  entitled  to  hold  it,  as  against  a  subse- 

Beld,  she  took  the  property  to  her  own  quent  bona  flde  mortgagee  without  no- 

•cparate  use,  and  it  Was  not  liable  for  tice,  in  satisfaction  of  debts  due  to  him 

^buBbmjid^s  debts.    Smith  v.  Wells,  7  from  the  husband,  before  the  mortgage 

m.  240.  was  executed.    Siter  v.  McGlanachan,  2 

ITcoDveyed  land  and  slaves  to  L.,  in  Gratt.  280. 

(•list  fur  liis  wife  £  during  her  life,  and,  And  parol  evidence,  in  such  case,  is 

<ner   her  death,  to  her  cbildi'en,  with  not  admissible,  to  show  that  such  was 

poirer  to   £,  by  and  with  the  consent  of  the  agreement  at  the  time  of  making  the 

»w  truatee,  t<>  sell  and  re-invest  the  pro-  deed  of  trust.    lb. 

<^d8     upon  the  same  trusts.    L  pur-  So  the  trustee,  being  also  a  prior  mort- 

coaseci  tit  tract  of  fand,  stock  and  growing  gagee  of  the  samo  land,  cannot  tack 

<^i'ops   frotn  A.  and  hired  his  slaves  to  debts  due  him  from'the  husband  to  his 

*»i8t  io  making  the  crop.    In  payment  prior  mortgage,  to  the  prejudice  of  the 

^w  save  her  notes,  s««ured  by  mort-  subsequent  mortgagee.    lb. 

K*Kea    oo   her  trust  pioperty.     Held,  it  Contrary,  it  would  seem,  to  the  geno- 

^  ^«>VKipetent  for  her  to  make  this  con-  ral  rule,  it  has  been  held  in  South  Caro- 

*m^'       Wayne  v.  Myddleton,  2  Kelly,  lina,  that  a  devise  to  a  wife,  *'to  be  by 

her  freely  enjoyed  to  every  intent  and 
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upon  divers  trusts.  After  the  termination  of  this  term,  devise 
to  the  trustees,  their  heirs  and  assigns;  they  to  stand  seised  in 
trust  to  uses  as  follows:  for  one  moiety  **I  give  and  devise  to 
the  use  and  behoof  of  A  for  life."  &c.  Held,  A  took  only  an 
equitable,  not  a  legal  interest;  because  the  whole  legal  estate 
passed  to  the  trustees,  and  would  have  passed  even  without 
mention  of  their  heirs,  as  necessary  to  the  execution  of  the 
trust;  and  no  legal  remainder  could  therefore  be  limited  upon 
it.^  So  in  case  of  a  conveyance  to  the  use  of  trustees  and  their 
heirs,  in  trust  to  sell,  and  with  the  proceeds  purchase  other 
lands,  to  be  settled  upon  by  the  grantors,  with  a  proviso  that, 
until  a  sale  were  made,  the  rents  should  be  received  as  before; 
held,  the  use  of  the  estate  was  executed  in  the  trustees,  and 
ttat  the  proviso  did  not  resei've  any  legal  interest  or  title  to  the 
grantors.^  But  where  the  legal  estate  is  vested  in  a  trustee  for 
the  accomplishment  of  particular  purposes,  it  will  cease  when 
those  purposes  have  been  effected,  and  a  use  will  be  executed  in 
the  party  who  is  next  beneficially  interested.  This  has  been 
already  seen  in  some  of  the  cases  relating  to  married  women. 
So,  it  is  held,  that  where  one  is  appointed  trustee,  by  a  marriage 
contract,  for  the  sole  purpose  of  protecting  the  wife's  property 


'  Bagihaw  v.  Spencer,  1  Coll.  Jurid. 
878;  Wright  v.  Pearson,  Fearoe,  126. 
Sea  Wells  v.  Heath,  10  Gray,  17. 

*  Keen  v.  Peardon,  8  E.  248.  See 
Steacy  «.  Rice,  8  Caa.  75;  Greenwood 

purpose,  as  her  own  in  erery  respect,'' 
did  not  create  a  separate  estate  in  her. 
Wilson  V.  Bailer,  8  Strobh.  Eq.  258. 

A  testator,  for  the  support  of  a  son 
and  his  family,  devised  and  bequeathed 
his  estate  to  his  executors,  and  directed 
them  to  sell  it  and  invest  the  proceeds, 
and  gave  the  use  and  income  thereof  to 
the  son  fur  life,  and  the  principal  over  to 
others  on  his  decease.  Hold,  a  trust, 
and  that  a  creditor's  bill  could  not  reach 
the  son's  interest  unless  there  was  a  sur- 
plus beyond  such  support.  Bramhall  v. 
Ferris,  4  Kern.  41. 

A  deed  of  trust  conreyed  leasehold 
property  for  the  *'  sole  and  separate  use, 
benefit  and  behoof"  of  a  feme  eoUf  '*  her 
executors,  administrators  and  assigns," 
so  that  she  might  *' either  receive  and 


V.  Coleman,  84  Ala.  160;  Mitchell  v, 
Mitchell,  85  Miss.  108;  Glidden  v.  Blod- 
gett,  88  N.  H.  74;  Smith  v.  Metcalf,  1 
Head.  64. 


take  the  clear  rents,  issues  and  income, 
or  proceeds  in  case  of  sale,"  and  apply 
them  as  she  thoJji^ht  proper,  **  so  that 
neither  tho  trust  estate  and  property, 
nor  the  rents,  issues,  income  or  proceeds 
thereof,  should  at  any  time  be  subject  tf> 
the  power,  disposal  or  control  of  the 
present  Or  any  future  husband,"  or  be 
subject  to  his  debts;  and,  in  case  of  her 
death  without  a  will,  to  such  persons  as 
would  **  take  an  estate  in  fee-simple  by 
descent  f^om  her  "  Held,  this  deed  car- 
ried the  title  to  the  property  beyond 
the  period  of  the  wife's  death,  whether 
the  last  limitation  were  valid  or  void,  and 
excluded  the  surviving  husband  from  all 
claim  thereto.  Waters  v.  Tazewell,  9 
Md.  291. 
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from  the  control  of  her  husband,  the  trust  is  executed  immedi- 
ately on  the  termination  of  the  coverture,  whether  by  her  death 
or  otherwise,  and  the  property  vests  in  her  representatives.^ 
So  a  devise  was  made  to  trustees,  in  trust  from  the  rents,  &c., 
to  pay  two  life  annuities;  after  payment  thereof,  in  trust,  from 
the  residue  of  the  rents  to  pay  to  A  a  certain  sum  in  trust. 
After  payment  of  the  annuities  and  said  sum,  devise  to  B  for 
life.    The  trustees  were  empowered  to  grant  building  and  other 
leases.    Held,  the  trustees  took  the  legal  estate  for  the  lives  of 
the  annuitants,  with  a  term  in  remainder  sufficient  to  raise  the 
sum  mentioned,  subject  to  which  B  took  a  legal  estate  for  life.' 
So  a  deed  to  A,  in  trust  for  certain  purposes  during  the  life  of 
B,  and,  on  B's  decease,  to  the  use  of  B's  children,  their  heirs 
and  assigns,  vests  the  legal  estate  in  B's  children  on  B's  death.^ 
So  a  husband  conveyed  to  A,  *'  her  executors,  administrators, 
and  assigns,"  all  the  estate  which  he  had  in  the  land  of  his  wife, 
in  virtae  of  his  relation  as  husband,  in  trust  for  the  wife, 
^'  giving  her  full  power  through  her  trustee  to  dispose  of  said 
property,  collect  rents,  or  do  any  other  matter  or  thing,  relating 
to  said  property,  without  let  or  hindrance"  of  the  husband. 
Held,  the  trustee  took  an  estate  for  the  life  of  the  wife  only; 
and  that,  on  the  death  of  the  wife,  living  the  husband,, the  trust, 
not  having  been  executed,  ceased,  and  he  was  entitled  to  his 
estate  by  the  curtesy  in  the  premise8.\a) 

'  Liptrot  9.  Holmes,  1  K^lyjSSl.  *  Morgui  v.  Moore,  8  Gray,  819. 

*  Doe  9.  Simpeon,  6  £.  162.    See  Doe  *  Norton  v.  Norton.  2  Sandf.  296. 

t,  EUit,  4  Ad.  &  El.  682 ; v.  Needs,  . 

2  Mees.  &  W.  129. 

(a)  A  oonTeyftBce  was  made  in  Noir  for  the  separate  use  of  A  ceased  with  tin 

"^rk,  before  the  Revised  Statutes  were  death  of  B.    Benson  v  Benson,  6  Sfan. 

pasKd,  to  A  in  fee,  in  trust  for  her  126. 

dangfater  B,  in  fee,  provided  B  did  not  Ck>nvevance  in  trust,  for  the  separate 

die  of  age,  and  without  issue;  if  she  did,  use  of  A  for  life,  remainder,  upon  her 

then  for  the  sole  use  of  A  in  fee.  A  dies  death,  to  such  child  or  children  of  A  as 

in  the  minority  of  B,  leaving  B  her  sole  may.  be  then  living;  or  who  shall  marry 

heir.    Held,  the  trust  ceased  with  A's  or  attain  twenty^one  years.    Held;  this 

death,  and  the  absolute  estate  vested  in  created  an  executed  trust,  and  a  vested 

B.    I>ekay,  4  Paige,  408.  legal  estate  in  A's  children  on  her  death. 

Devise  of  a  certain  sum,,  to  before  the  Spann  v.  Jennings,  1  HilPs  Gha.  824. 

separate  use  of  A,  the  daughter  of  the  Where    the    estate  was   not   merely 

testator  and  the  wife  of  B,  for  her  life,  given  in  trust  to  the  husband  for  the  use 

free  from  the  debts  of  B.    B  died,  and  and  benefit  of  the  wife,  but  for  her  sepa- 

A  married  a  second  husband.    The  trust  rate  use,  thereby  creating  a  separate  as- 
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• 

§  8.  Upon  a  similar  principle,  a  trust  estate,  created  for  the 
benefit  of  the  cestui^  may  be  terminated  or  converted  into  a 
legal  estate,  in  consequence  of  some  act  done  by  such  cestvi^ 
which  vests  his  interest  in  third  persons.  Thus  a  testator  devised 
property  to  trustees,  to  be  applied  to  the  support,  Ac,  of  A  for 
life,  as  they  should  think  proper;  the  application  for  his  benefit 
to  be  at  their  entire  direction,  and  A  to  have  no  power  in  any 
way  to  sell,  mortgage  or  anticipate  the  rents.  A,  being  insol- 
vent, made  an  assignment,  under  the  insolvent  act,  to  B.  The 
Court  of  Chancery  decreed  a  conveyance  of  the  land  to  B.^ 

%  9.  Where  lands  are  devised  in  trust,  merely  subjectinff  them 
to  payment  of  debts  will  not  vest  a  legal  estate  in  the  trustee. 
Thus,  upon  a  devise  of  real  and  personal  estate  to  trustees  and 
their  heirs,  to  the  intent  that  they  should  first  apply  the  per- 
sonal estate  in  payment  of  debts,  and  as  to  the  real  estates,  sub- 
ject to  debts,  devise  to  A  for  life,  &c.;  held,  as  there  was 
nothing  to  show  that  the  trustees  were  to  be  active  in  the  pay- 
ment of  debts,  although  convenience  would  so  suggest,  they 
did  not  take  the  legal  estate.^ 


'  Green  v.  Spioer,  Tarn.  896.  (Jenifer  v.  Beard,  4  Har.  h  McHenry, 

*  Kenrick  v,  Beanderc,  8  B.  &  P.  176;    78.) 


taie  in  her;  held,  when  the  powers  of 
the  trustee  ceased  by  the  limitation  con- 
tained in  the  trust  itself,  he  could  no 
longer  hold  the  trust  estate  in  his  hands; 
and,  if  he  died  without  transferring  it  to 
the  c€9tui  que  truttf  or  disposing  of  it  for 
her  benefit  or  use,  the  court  should  de- 
cree for  her  immediate  possession.  War- 
ing V.  Waring,  10  B.  Hon.  881. 

Where  a  trustee,  under  a  deed  of  trust 
for  the  separate  use  of  a  married  woman, 
agreed  by  articles  to  convey  the  trust  to 
A,  in  consideration  of  certain  sums  to  be 
paid  for  the  maintenance  of  his  eeiiui 
que  trust,  and  he  subsequently  conveyed 
the  property  to  A,  and  took  a  bond 
given  for  the  purchase-money;  hold,  the 
articles  were  merged  in  the  conveyance 
and  mortgage,  and  the  trustee  was  en- 
titled to  recover  the  unpaid  balance  after 
the  death  of  his  cettui  que  trust.  Disn- 
more  v.  Biggert,  9  Barr,  188. 

A,  having  a  long  term  in  certain  pre- 
mises, conveyed  them  to  a  trustee,  to  re- 
ceive the  rents  and  profits,  and  apply 


them  to  the  support  of  B  during  her 
natural  life,  and,  after  her  death,  to  C, 
her  heirs  and  assigns.  Held,  the  tmst 
ceased  at  the  death  of  B,  the  residue 
of  the  term  then  vested  in  possession  in 
C,  and  the  trustee  oould  not  afterwurds 
maintain  ejectment  against  a  stranger 
therefor.  NicoU  v.  WAlworth,  4  Denio, 
886. 

Devise  in  trust  to  the  separate  use  of 
a  married  woman,  her  heirs  and  assigns, 
to  be  managed  and  invested  under  her 
direction,  and  the  income,  or,  if  she  A- 
quire  it,  the  principal,  to  be  paid  to  her ; 
and,  upon  the  death  of  her  husband,  the 
whole  property  to  be  conveyed  to  her  in 
fee  simple;  and,  upon  her  death,  to  be 
c6nveyed  to  such  piersons  as  she  may  ap- 
point, or,  on  failure  of  such  appointment, 
to  her  children.  The  children,  on  the 
death  of  their  mother  without  having 
made  such  appointment,  take  as  pur- 
chasers under  the  will,  and  not  by  de- 
scent from  her.  Hubbard  «.  Cawson,  4 
Gray,  242. 
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§  10.  The  third  case,  in  which  the  trustees  take  the  kgal  and 
the  cestui  only  an  equitable  interest,  is  where  the  estate  limited 
to  the  former  is  less  than  a  freehold,  and  therefore  not  executed 
in  the  ce^vi  by^the  statute  of  uses,  which  makes  use  of  the 
word  seised,  a  word  applicable  only  to  freehold  estates.^ 

§  11.  The  English  statute  of  frauds,  (3  Cha.  II,  c.  3,  sec.  7,)(a) 
requires  all  creations  or  declarations  of  trusts  in  real  estate  to 
be  manifested  and  proved  by  some  writing  signed  by  the  party 
or  by  his  last  will.  Parol  trusts  are  contrary  to  the  letter  and 
spirit  of  the  statute  of  frauds,  and  are  calculated  to  let  in  all 
the  litigation,  uncertainty  and  mischief  which  that  act  intended 
to  prevent.^  A  declaration  of  trust  need  not  be  sealed  as  well 
as  signed.  But  it  is  held,  that,  if  such  declaration  is  unsealed, 
a  eonsideration  must  be  proved.^ 

*  Bac.  Read.  42;  Dyer,  869  a.  212;  Miller  v.  Gotten,  6  Geo.  841;  HaU 

*  PerSergeant,  J.,  Graham  V.Donald-  «.  Layton,  16  Tex.  262;  Farrington  v. 
son,  5 Watts, 452.  See  Smitheal  v.  Gray,  Barr,  86  N.  H.  86;  88  lb.  882;  Famham 
1  Humph.  491 ;  Rohson  v.  Harwell,  6  v.  Clementi,  51  Maine,  426. 

Geo.  589;  Parker  v.  Bragg,  11  Humph.        '  Thompson  v.  Branch,  1  Meigs,  890. 

(a)  It  is  said  that  this  statute  did  not  be  in  writing.    Toorhees  v.  The  Presby- 

extend  to  the  provinces,  and  was  never  terian,  &c.  o  Barb.  185. 

adopted  in  the  State  of  Massachusetts.  Proof  by  parol,  that  the  vetidor  of  land, 

Buasel  9.  Lewis.  2  Pick.  508.     But  a  and  the  agent  of  the  vendee,  by  whom 

similar  provision  has  been  made,  it  is  the  purchase  was  made,  understood,  at 

believed,  in  nearly  every  State  in  the  the  tinke  of  the  purchase,  that  it  was 

Union.  made  upon  a  certain  trust,  does  not  show 

In  Ohio,  before  the  statute  of  frauds,  that  the  vendee  himself  so  intended  and 

passed  in  1810,  a  parol  trust  was  good,  understood  the  transaction,  and  is  insuf- 

In  North  Carolina,  parol  declarations  of  flcient  to  establish  a  parol  trust.    Harris 

trust  are  held  valid.    Fleming  «.  Dona-  v.  Barnett,  8  Gratt.  889. 

hoe,  5  Ham.  256 ;  Foy  v.  Foy ,  2  Hay.  181 .  In  Pennsylvania,  a  trust  in  real  estate. 

So  also  in  some  cases  in  Pennsylvania,  coeval  with  a  deed  for  the  same,  may  be 

Bat  the  declaration  must  be  made  by  the  pjroved  by  parol.    Wetherell  v.  Hamil- 

grantor  of  the  estate.    If  made  by  the  ton,  8  Harris,  195. 

nominal  grantee,  it  will  be  invalid,  unless  A  devise,  made  on  the  parol  promise 

founded  on  the  consideration  that  the  of  tho  devisee,  to  hold  the  estate  devised 

purchase-money  was  paid  by  the  cestui;  in  trust  for  herself  and  another,  creates 

ind  in  that  case  it  is  superfluous,  be-  a  valid  trust.    McKee  v.  Jones,  6  Barr, 

cause  a  trust    results   by  implication.  425.    Sec  Bennett  v.  Fuhner,  49  Ponn. 

Kisler  v.  Kisler,  2  Watts,  824.  155. 

The  re-enactment,  in  1818,  of  the  New  Where  a  mother,  at  the  request  of  her 

York  act  of  1801.  for  the  incorporation  son,  devised  her  land  to  her  daughter, 

of  religions  societies,  without  re-enact-  to  hold  in  trust  for  herself  and  the  son; 

ing  the  statute  of  frauds,  may  be  re-  held,  this  created  a  valid  trust,  although 

gsrded  as  a  modification  or  amendment  made  for  the  purpose  of  avoiding  the 

of  the  statute  of  frauds,  so  far  as  to  creditors  of  (he  son.    lb. 

make  a  use  or  trust,  in  favor  of  a  roll-  By  the  statute  of  frauds  of  Illinois, 

^OQS  society,  an  exception  to  the  provi-  all  trusts,  except  resulting  trusts,  to  be 

sion  of  the    statute  of  frauds,  which  valid,  must  be  created  or  evidenced  in 

reqoiredthat  declarations  of  trust  should  writing.    Hovey  v.  Holcomb,  11  111.  660. 
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^  12.  A  trust,  In  order  to  be  valid,  need  not  be  created  by 
writing,  nor  at  the  time  the  land  is  purchased;  it  is  sufficient 
that  there  is  any  written  evidence  of  its  existence  showing  its 
creation  or  acknowledgment  even  after  the  purchase.  As,  for 
instance,  a  letter  signed  by  th«  trustee,  and  acknowledging  the 
trust.  So  a  pamphlet,  published  by  the  trustee,  was  held  a 
sufficient  declaration  of  the  trust.^  So  if  A  gives  a  bond  to  B  to 
secure  an  estate  for  him,  and  B  enters;  this  is  a  sufficient  cre- 
ation or  declaration  of  trust.'  So  a  written  acknowledgment  of 
a  trust,  created  by  parol,  will  bind  a  purchaser  from  the  trustee.' 
And  if  the  writing  be  lost,  its  contents  may  be  proved  by  parol 
evidence,  as  in  other  cases.*^  So  an  act  of  the  legislature  may 
operate  as  a  creation  or  declaration  of  a  trust.  Thus  the  State 
of  North  Carolina  having  made  provision  in  public  lands  for  the 
revolutionary  officers  and  soldiers;  held,  an  equitable  fee-simple 
in  the  lands  thereby  vested  in  the  latter,  and  the  State  became 
a  trustee,  with  the  usual  liabilities  incident  to  that  office.^  So 
an  admission  of  a  trust  by  an  answer  in  Chancery  is  sufficient 
to  bind  a  trustee.(a)  Thus  A,  in  consideration  of  £80,  made  an 
absolute  conveyance  to  B.  A  brings  a  bill  in  equity  to  redeem. 
B  in  his  answer  insisted  that  the  deed  was  absolute,  but  con- 


*  Vanderer  v.  Freeman,  20  Tex.  888;  Duke,  Sec.  v.  Graves,  9  Barb.  596;  Brown 

Osborne  v.  Endicott,  6  Cal.  149;  Men-  v,  BrowD,  1  Strobb.  £q.  868. 

tagne  v.  Hayea,  10  Gray,  609;  Forster  *  Barrell  v,  Joy,  16  Mass.  228. 

V.  Hale,   6  Ves.  jnn.  696;    Fisber  v.  '  Orleans  v.  Cbatbani,  2  Pick.  29. 

Fields,  10  Jobn.  495;  Arms  v.  Asbtey,4  *  Ratledge  «.  Smitb,  1  M'Oord's  Cba. 

Pick.  71 ;  Conwell  v.  EvfU.  4  Blackf.  67 ;  119. 

United.  &c.  v.  Woodbarj,  2  Shepl.  281;  *  Orleans  v.  Cbatbun,  2  Pick.  29. 


Under  tbe  statute  of  New  Hampshire, 
no  trust  in  lands  can  be  created  unless 
by  writing,  except  such  as  arises  or  re- 
sults by  implication  of  law.  Moore  v. 
Moore,  88  N.  H.  882. 

Parol  evidence  is  admissible  to  estab- 
lish a  fact  from  which  the  law  will  raise 
or  imply  a  trust,  but  not  to  prove  any 
declaration  of  or  agreement  for  a  trust, 
such  as  declarations  of  the  grantee  that 
he  holds  the  lands  in  trust.  Thus  a  bill 
in  equity  charged  that  the  complainant 
made  an  absolute  conveyance  to  the  de- 
fendant, but  upon  a  parol  agreement  that 
the  defendant  should  reconvey  on  certain 


conditions,  on  request.  The  answer  de- 
nied the  trust.  The  plaintiff's  evidence 
showed  merely  repeated  "statements  of 
the  defendant  that  he  held  the  lands  In 
trust.    Held.  insuflScient.    lb. 

(a)  To  affect  one  with  knowledge  of  « 
secret  trust,  who  was  purchasing  land 
from  tbe  apparent  owner,  in  whom  the 
legal  title  was  vested,  it  must  be  shown 
that  he  was  fully  aware  of  the  precise 
terms  of  the  trust  before  he  completed 
his  purchase.  Indefinite  and  uncertain 
admissions  will  not  authorize  the  posi- 
tive denials  of  the  answer.  Conner  v 
Tuck,  11  Ala.  794. 
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fessed  that,  after  payment  of  the  X80  and  interest,  he  was  to 
hold  in  trust  for  A's  wife  and  children.  Held,  this  was  a  legal 
declaration  of  trost.^  But  such,  acknowledgment  must  show 
not  only  the  existence,  but  the  precise  nature  and  terms  of  the 
trust.  So  the  trustee's  own  admission  is  said  to  be  rery  weak 
evidence  of  the  trust;  and  the  declarations  must  be  under  the 
party's  hand,  and  clear  and  explicit.  Thus  letters,  addressed 
by  a  son  to  his  father  and  brothers,  equivocal  in  their  languagei 
were  held  insufficient  to  prove  that  the  former  held  an  estate, 
which  he  bought  at  a  sale  on  execution  against  the  father,  in 
trust  for  the  latter.  So  with  loose  accounts,  in  which  the 
father  was  charged  and  credited  in  connection  with  such  puiv 
chase.  And  parol  evidence  is  held  admissible  to  control  or 
explain  such  ambiguous  declarat]on8.*(a) 

^  18.  A  trust  cannot  be  established  by  parol  evidence,  even 
though  this  goes  to  confirm  other  written  evidence,  in  showing 
the  title  to  the  land  not  to  be  in  the  supposed  trustee,  or  to 
rebut  parol  evidence,  which  shows  a  fraudulent  conveyance  by 
such  tnistee.(6) 

'  Hampton  «.  Spenoer,  2  Yern.  288.  *  Steere  «.  Steere,  5  John.  Ch,  1. 

*  Pinion  9.  Ivey,  1  Terg.  296. 

• 

(a)AoonTey8l«ndto6,whogiveaback  Where   an  execution  wm  leyied  on 

■n  nnsetled  writing,  stating  that  B  had  rents  and  profits  for  a  term,  and  the 

paid  A  a  certain  sum  and  taken  a  deed  creditor  afterwards  executed  a  written 

ofib»  land,  and  had  agreed  to  let  A  unsealed  instrument,  reoiting  that  the 

**htye  the  improvement  or  sell.,  provided  note  on  which  the  judgment  was  founded 

he  should  pay  said  sum  in  three  years,  belonged  to  another  In  part,  and  promis- 

and  faiterest."   The  land  was  worth  more  ing  to  pay  him  the  rents  and  profits,  or 

than  the  sum  named.    Held,  the  word  allow  him  the  use  and  improvement  of 

^id  abould  be  construed  to  mean  lent  or  the  estate  after  satisfying  his  own  debt; 

Mdfttncedi  that  the  efflect  of  the  agree-  held,  a  sufficient  declaration  of  trust. 

ment  in  regard  to  a  sate  was,  to  autho-  Arms  v.  Ashley.  4  Pick.  71. 

rise  A  to  ntgotU^te  for  such  sale,  and  an  It  has  been  held,  that,  if  a  grantee,  in  an 

engagement  by  B,  he  having  the  legal  account  subsequently  stated,  credit  the 

estate,  to  carry  It  into  effect;  and  that  grantor  with  the  proceeds  of  sale  of  a 

B  held  m  iru$t  for  A.    Seituate  v.  Han-  part  of  the  land,  this  raises  a  trust.   Pre- 

over,  16  Pick.  222.  vest  v,  Gratz,  1  Pet.  Cir.  866. 

A.  by  a  covenant,  authorizes  B  to  con-  (6)  A,  the  husband  of  B,  conveys  to 
vey  his  (A's)  land,  and  retain  one-third  G,  her  father,  all  his  interest  in  her  land 
of  the  money  or  property  received  for  it  for  a  nominal,  but  no  actual  consider- 
as  a  compensation  for  his  services.    B  ation.    C.  being  insolvent,  afterward  re- 
oovenants  to  pay  and  deliver  to  A  the  conveys  to  B,  taking  her  note  for  a  small 
other  two-lbSrds.    Held,agooddeclara-  sum,  with  the  mutual  intent  to  protect 
tion  of  trust.    Armstrong  v,  Campbell ^  the  land  from  creditors.    The  land  is 
Z  Terg.  201.  afterwards  taken  by  C's  creditors.    A 


/ 
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§  14.  A  trust  may  be  proved  by  circumstantial  evidence,^ 

§  15.  It  has  beeu  held  in  Massachusetts,  that  the  statute 
establishing  Chancery  jurisdiction  of  trusts  had  no  effect  upon 
the  prior  statute,  which  excludes  parol  evidence  of  them.' 

&  16.  It  is  held,  that,  where  a  transaction  may  be  viewed  as 
*'  ex  male/lcio"  as  where  one  purchases  at  sheriff's  sale  in  trust 
for  another,  and  refuses  to  fulfil  the  trust,  the  statute  of  frauds 
does  not  apply.(a)  But  where  an  execution  plaintiff  purchased 
the  land  sold,  agreeing  with  the  defendant  to  reconvey  on  pay- 
ment of  his  judgment,  and  took  possession,  greatly  improved 
the  land,  and  occupied  for  ten  years;  held,  he  was. not  bound  to 
fulfil  the  agreement.^(&) 

§  17.  In  cases  of  fraud,  accident  or  mistake,  it  seems.  Chancery 
win  interfere  to  enforce  a  parol  trust.  But  where  A  conveyed 
to  B  by  an  absolute  quit-claim  deed,  expressing  a  valuable  con- 
sideration, it  was  held,  in  Chancery,  that  A  could  not  prove  by 
parol  evidence,  either  upon  the  principles  of  the  common  law 
or  the  statute  of  frauds,  an  agreement,  by  which  B  was  to  hold 
in  trust  for  him,  and  subsequently  executed  a  writing  to  that 
effect;  and  that  B  acknowledged  the  agreement,  and  was  solicit- 
ous to  have  it  fulfilled,  but  by  negligence,  accident,  or  some 

• 

'  Ganter  v.  Janes,  9  Cal.  648;  Lamb       '  Black  v.  Black,  4  Pick.  284. 
V.  Girtman,  26  Greo.  626.  '  Graham  v.  Donaldson,  5  W«tt8,45l-2. 


upon  conveying  to  C,  gave  him  a  bond 
against  exercising  any  control  over  B's 
estate.  B  always  occapied  the  land. 
Held,  no  trust  was  legally  proved  which 
would  constitnte  a  valuable  consideration 
for  the  deed  of  C  to  B,  and  that  C's 
creditors  should  hold  the  land.  Smith 
V.  Lane,  8  Pick.  205. 

(a)  So  where  lands  were  bid  on  at  a 
sale  under  execution  by  one  who  pro- 
fessed to  act  as  the  friend  of  the  debtor, 
and  this  was  understood  by  those  pre- 
sent at  the  sale,  who  were  thereby  pre- 
vented from  bidding;  and  the  purchaser 
agreed,  in  an  instrument  under  seal  sent 
to  the  debtor,  to  pay  off  the  execution 
debts  and  the  other  liens,  and  to  pay 
debts  due  to  himselfi  and  then  to  convey 
the  remainder  of  the  lands  to  the  debtor 
or  his  heirs;  and  the  debtor  released  his 


title  to  the  purchaser,  who  not  only  paid 
all  the  existing  debts,  but  Judgments  ob- 
tained after  the  purchase  against  the 
debtor,  and  then  conveyed  some  of  the 
lots  to  the  heirs  of  the  debtor;  and  the 
whole  were  finally  divided  between 
the  heirs  and  debtor;  held,  the  lands 
were  purchased  and  held  in  trust  by  the 
purchaser,  and  were  subject  to  the  debts 
of  the  debtor:  and  that  the  burden  of 
debts,  which  before  the  division  of  the 
lands  would  have  been  a  common  one, 
ought  to  be  borne  proportionably.  Lytle 
V.  Pope,  11  B.  Mon.  297.    See  ch.  25. 

(6)  Where  a  deed  by  mistake  conveys 
more  than  was  sold,  and  the  grantee  re- 
sells, he  holds  a  proportional  part  of  the 
proceeds  in  trust  for  the  grantor.  An- 
drews V.  Andrews  12  Ind.  848. 
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unaccountable  cause  of  delay,  the  execution  was  delayed  till 
B's  death.  And,  as  the  evideuce  went  to  show  an  expre^^  tni^^ 
it  would  not  sustain  the  claim  of  an  equitable  lien  for  adyances 
of  money.^ 

§  18.  If  a  trustee  executes  a  trust  created  by  parol,  he  will  be 
bound  by  it.* 


*  Dean  v.  Dean,  6  Ck>nn.  286. 


*  EUiott «.  Morris,  Harp.  Equ.  281. 
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that  this  is  too  strong  language,  and  suggests  the  following  sub- 
stitute: "A  trust  is  never  presumed  or  implied  as  intended  by 
the  parties,  unless,  taking  all  the  circumstances  together,  this  is 
the  fair  and  reasonable  interpretation  of  their  acts  and  trans* 
actions,"* 

§  2.  Implied  trusts  are,  1.  Those  which  stand  upon  the  pre« 
sumed  intention  of  the  parties;  2.  Those  independent  of  such 
intention,  and  forced  upon  the  conscience  of  the  party  by  ope* 
ration  of  law,  as  in  case  of  fraud  or  notice.^(a) 

§  3.  It  has  been  already  seen  (p.  47),  that  equity  regards 
money ^  which  has  been  agreed  to  be  turned  into  land^  as  land. 
From  this  principle  arises  an  important  class  of  implied  trusts. 
After  a  written  contract  for  conveyance  of  land,  and  payment 
of  the  price,  the  holder,  until  a  conveyance  is  actually  made, 
becomes  a  trustee  for  the  other  party.  So,  a  subsequent  pur- 
chaser with  notice  from  him.  And  such  purchaser  must  be 
joined  in  a  suit  for  specific  performance.^  After  payment  of 
the  price,  if  the  vendor  and  purchaser  conspire  to  protect  the 
land  from  creditors  of  the  latter,  Chancery  will  give  relief.^ 

\  4.  Where  one  person  pays  the  money  for  the  purchase  of 

'  2  story's  Eqa.  489.  L'Amoraux,  4  Sandf .  524 ;  Stone  v.  Back- 

'  lb.  438.    S«e  1  Lorn.  Dig.  200.  Der,  12  S.  fit  M.  78. 

'  DftTie  V  Beardabam,  1  Cba.  Ca.  89;  *  Forsyth  v.  Clark,  8  Wend.  687. 
Acherley  v.  Vernon,  9  Mod  78;  Astor  «. 

(s)  It  is  remarked  by  tbe  conrt  in  raised  by  a  sale  or  mortgage  of  it,  tbese 
PenosylTaniSj  that  in  England  tbero  are  are  subjects  of  express  agreement,  and 
two  kinds  of  resulting  trusts:  1.  Wbere  require  potential  ownership  in  tbe 
a  deed  is  made  to  A,  but  tbe  purchase-  trustee.  They  are  too  complex,  and 
money  is  B's,  the  purchaser's;  in  which  partake  too  much  of  tbe  nature  of  con- 
case  a  trust  results  to  B.  2.  Where  tracts,  to  belong  to  tbe  class  of  pure  and 
trusts  are  expressly  declared  for  a  part  simple  trusts,  the  sole  operation  of  which 
of  the  estate;  and  then  a  trust  resnits  is  to  vest  the  estate  in  the  actual  pur- 
for  the  residue.  There  are  other  cases  chaser,  in  exclusion  of  the  nominal 
where  a  specific  lien  is  allowed  upon  grantee,  and  not  to  regulate  the  equit- 
land  purchased  in  part  with  money  with-  able  rights  and  interests  of  those  for 
drawn  from  a  trust  fund.  But  these  are  whose  benefit  the  legal  owner  may  be 
not,  technically,  resulting  trusts.  Kis-  under  a  moral  obligation  to  hold  or  ap- 
ler  9  Kisler,  2  Watts,  8SR.  ply  it.    An  implied  trust  seems  often  to 

The  distinction  between  express  and  partake  of  the  character  of  an  executed 

implied  trusts  has  been  thus  stated.    A  use,  being  saleable  on  execution  and  au- 

tniat,  which  resulta  to  a  purchaser  by  thorizing    an     ejectment    against    tbe 

operation  of  law,  must  be  a  pure,  un-  trustee.    White  v.  Carpenter,  2  Paige, 

mixed  trust  of  the  ownership  and  title  288-9.    See  Doe  v.  Rock.  1  C.  &  Mar. 

of  the   land  or    estate   itself.    Where  649. 

there  is  a   mere    interest   in   the  pro-  In  general,  it  is  said,  no  resulting  trust 

cftds,  or  a  lien  upon  the  land  as  secu-  can  arise  in  contradiction  to  the  terms 

rity.  or  a  claim  upon  the  money  to  be  of  a  deed.    Hoxie  «.  Carr,  1  Sumn.  188. 
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land,(a)  but  the  conveyance  is  made  to  another,  (as  has  been 
stated,  s.  2,  n.)  the  Former  has  a  resulting  trust  in  the  land.  So, 
also,  where  a  joint  conveyance  is  made  to  both,  whether  to  hold 
concurrently  or  succe8sively;(5)  and  such  payment  of  the  money 
may  be  proved  by  parol  evidence.*  But  the  money  must  be 
paid  before  or  at  the  time  of  the  conveyance,  in  order  to  raise 
a  resulting  trust  The  claimant  must  have  occupied  a  position 
originally,  which  would  entitle  him  to  be  substituted  for  the 
grantee.^  A  subsequent  advance  of  money,  either  to  the  grantee 
or  the  grantor,  may  be  evidence  of  a  new  loan,  or  the  ground 
of  some  new  agreemeut;  but  will  not  attach,  by  relation,  a  trust 
to  the  original  purchase;  for  the  trust  arises  out  of  the  circum- 
stance, that  the  moneys  of  the  real,  not  the  nominal,  purchaser, 
formed  at  the  time  the  consideration  of  that  purchase,  and  became 
converted  into  the  land.^  And  the  mere  charging  of  a  third  per- 
son with  the  price  of  the  land,  by  the  nominal  purchaser,  will 
not  raise  a  trust  for  the  former.^(c) 


'  2  story.  448;  Smith  v.  Strahan,  16 
Tex.  814;  Cload  v.  Ivie,  8  Mis.  678; 
Barnet  v.  Dougherty,  82  Penn.  871; 
Glaussen  v.  La  Franz.  1  Clarke,  226;  2 
Clarke,  487;  82  Miss.  190;  2  Vent.  861; 
Riddlo  V.  Emerson,  1  Vem,  109;  Willis 
V.  Willis,  2  Atk.  71;  Lloyd  v.  Spillett, 
lb.  laO;  Sugd.  on  Vend.  2,  162;  8  Mas. 
847;  2  John.  Cha.  405;  Cox  v.  Grant,  1 
Yea.  166;  Baker  v.  Vining,  80  Maine, 
121;  Thomas  v.  Walker,  6  Humph.  98; 
Murdock  v.  Hughes,  7  S.  &  M.  219; 
Coates  V.  Woodworth,  13  Illin.  664; 
Livermore  v,  Aldrich,  5  Cush.  481 ;  Wil- 
liams V.  Hollingsworth,  1  Strobh.  £qu. 
103;  Lounsburyr.  Purdy,  18  N.  Y.  (4 
Smith)  616;  Beck's,  &c.  r.  Graybill, 
4  Cas.  66;  Kelly  v.  Johnson,  22. Mis. 
249;  Selden's,  &c.  81  Conn.  648;  Ma- 
horner  v.  Harrison,   18    S.  &  M.   68; 

(a)  Natural  love  and  affection  is  not  suf- 
ficient consideration  for  an  implied  trust. 
Miller  v.  Stokely,  6  Ohio  N.  S.  194. 

(6)  This  is  said  to  be  a  clear  result  of 
all  the  cases,  without  a  single  exception. 
2  Sugd.  162. 

(c)  So  where  A  agreed  to  convey  land 
to  B,  upon  his  paying  so  much  money  at 
specified  times,  and  a  part  had  been  paid; 
held,  there  was  no  resulting  trust.  Con- 
ner V.  Lewis,  4  Shepl.  268.  But  if  A 
buys  land  and  takes  a  deed  in  the  name 


Stephenson  v.  Thompson,  18  niin.  186. 
See  Work  v.  Work,  2  Harr.  816;  T«r- 
pley  V,  Poage,  2  Tex.  189;  Watson  v. 
Le  Row,  6  Barb.  481;  Dudley  v.  Boe- 
worth,  10  Humph.  9;  Hollls  v.  Hays,  1 
Md.  Ch.  479;  Lindsey  v,  Platner,  23 
Miss.  676. 

'  Alexander  v.  Tarns,  18  Illin.  221; 
Perry  v,  McHenry,  lb.  227.  And  see 
Coppage  V.  Barnott,  84  Ala.  668. 

*  Botsford  V,  Burr,  2  John.  Cha.  409; 
Hoxie  V.  Can*.  1  Sumn.  188;  Seward  v. 
Jackson,  8  Cow.  406;  Foster  v.  Tnis- 
tees,  &c..  8  Alab.  N.  802;  18  S.  &  M. 
68;  Smith  v..Sackett,  6  Gilm.  684;  Alex- 
ander V.  Tams,  18  Illin.  221;  Perry  v. 
McHenry,  lb.  227.  But  see  Harden  v. 
Harden,  2  Sandf.  Ch.  17. 

*  Steere  v.  Steere,  6  John.  Ch.  19. 


of  B,  B  advancing  the  purchase-money 
and  taking  A's  notes  therefor,  with  the 
agreement  to  convey  to  A  upon  being 
repaid ;  this  may  be  considered  as  a  loan 
of  the  money,  .and  a  resulting  trust  to 
A.  .  Page  V.  Page,  8  N.  H.  187 ;  Osborne 
V.  Endicott,  6  Cal.  149. 

A  surety  who  pays  the  purchase- 
money,  upon  the  default  of  his  principal, 
takes  no  interest  in  the  land.  Cree  v. 
Gee,  82  Miss.  190. 
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§  5.  It  is  not  to  be  understood,  that  actual  payment  of  money 
is  necessary  to  constitute  a  resulting  trust.  Any  other  valuable 
consideration  vrill  undoubtedly  have  the  same  effect.  Thus  the 
agreement  of  one  person  to  form  a  settlement  and  commence 
improvements  upon  lands,  to  be  conveyed  to  another  for  his 
benefit,  is  a  sufficient  consideration  to  raise  an  implied  trust  for 
the  former.'(a) 

§  5  a.  It  is  sometimes  held,  that,  in  the  absence  of  allegations 
of  fraud  or  mistake,  an  absolute  conveyance  cannot  be  made  out 
to  be  in  trust  by  parol  evidence.  Thus  one,  'whose  grantee  has 
sold  the  land,  is  precluded  from  showing  a  resulting  trust,  and 
recovering  the  price  of  the  land.'  And  it  seems  to  bo  well  settled 
that,  to  constitute  a  resulting  trust,  the  parol  evidence  of  a  pay- 
ment by  the  real  purchaser  must  be  clear  and  undoubted, 
especially  after  a  long  time  has  elapsed;  of  so  positive  a  charac- 
ter as  to  leave  no  doubt  of  the  fact,  and  at  the  same  time  so 
clearly  defining  the  trust  as  that  the  court  may  see  what  is 
requisite  for  its  due  execution.  Evidence  of  naked  declarations, 
made  by  the  nominal  purchaser,  is  most  unsatisfactory,  being  so 
easily  fabricated,  and  from  the  impossibility  of  contradicting  it 
And,  on  the  other  hand,  the  implication  resulting  from  this  fSsict, 
called  by  Lord  Mansfield  '*  an  arbitrary  implication,'*  is  only 
presumptive,  and  may  be  rebutted  by  parol  evidence  to  the  con- 

trary.(6)    Before  the  statute  of  frauds,  a  resulting  trust  might 

I 

!  '  MtUnv.llalin.  1  Wend.  626.  Clarke,  487.    See  Swinburne  v.  Swin- 

'  StnrteTant  v.  Sturtevant,  20  N.  T.    bnrne,  28  N.  T.  (1  Tiffa.)  568. 
(6  Smith)  89;  Sullivan  v.  McLenans,  2 

(a)  Wbere  a  daughter  furnished  her  estate  conveyed  by  a  third  person  to  A, 
father  wiih  a  portion  of  the  purchase-  who  agreed  to  convey  it  to  B,  subject  to 
mooey  to  buy  land  for  her;  the  balance  a  mortgage;  and  A  and  B  afterwards 
being  famished  by  him,  charged  to  her  agreed  that  A  should  raise  additional 
as  an  advancement,  and  deducted  from  money  by  another  mortgage,  and  convey 
her  share  in  his  estate ;  and  she  went  into  the  estate  to  B,  subject  to  the  two  raort- 
possession:  held,  there  was  a  resulting  gages.  B  subse<}ueutly  accepted  of  A  a 
trust  in  her  favor.  deed  of  the  estate  subject  to  the  two 

Also,  that  a  conveyance  by  the  father  mortgages,  the  latter  of  which  wnn  never 
to  one.  who,  having  another  wife,  mar-  in  fact  made.  Held,  the  presumption  of 
ried  the  daughter,  and  claimed  the  land  a  resulting  trust,  raised  by  the  first  agree- 
by  Tirtue  of  the  cash  payment  and  ad-  ment,  was  rebutted  by  the  subsequent 
Tancement,  gave  him  no  title  as  an  inde-  agreement  and  the  acceptance  of  the 
pendent  purchaser  Ignorant  of  her  equit-  deed.  Livermore  v.  Aldrich,  5  Cush. 
abU  title.    Becks  v.  Graybill,  4  Gas.  66.  481. 

(b)  B  paid  the  purchase -money  of  an        A,  being  Improvident;  conveyed  lands 
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owB  answer  in  equity,  which,  after  his  death,  of  course  cannot 
be  bad.  But  Mr.  Sugden  doubts  the  correctness  of  this  opinioUi 
and  also  refers  to  some  late  authorities  against  it.(a)  Judge 
Story  thinks,  that  any  declaration  or  confession  made  by  the 
party  in  his  life  is  sufficient  evidence.  So,  also,  any  expression 
or  recital  in  the  deed  itself;  a  memorandum  or  note  made  by 
the  nominal  purchaser;  papers  left  by  him,  and  discovered  after 
bis  death;  and,  it  seems,  his  answer  to  a  bill  of  disco very.^(6) 

§  8.  It  has  been  held,  that  a  resulting  trust  might  be  proved 
by  evidence  merely  circumstantial;  as,  for  instance,  the  poverty 
of  the  nominal  purchaser,  and  his  inability  to  pay  for  the  estate.' 
This,  it  seems,  must  come  in  aid  merely  of  other  proof. 

§  9.  A  resulting  trust  may  be  rebutted  as  to  a  part  of  the  land 
itself,  or  a  part  of  the  interest  in  the  land.^ 

§  10.  It  has  been  said,  that  no  trust  will  result ^  unless  the 
party  interested  paid  the  whole  consideration.  This  doctrine, 
however,  seems  to  have  been  overruled  in  England,^  and,  in 
Pennsylvania,  a  purchase  with  trust  money,  in  whole  or  in  part, 
gives  to  the  owner  of  the  money  a  proportial  interest  in  the 
land.  So  in  Kentucky,  where  slaves  were  purchased  by  A,  in 
part,  with  the  money  of  B;  held,  a  trust  resulted  to  B  pro 
tcnUo.  So,  where  land  is  purchased  by  several  persons,  and  a 
jomt  deed  received,  a  trust  results  in  favor  of  each,  to  the  ex- 


'  2  Story,  444,  n.;  Lloyd  v.  SpiUet,  2  «  Chadwick  «.  Felt,  8(>  Fenn.  806| 

Atk.  160,  D.;  2  Sag.  156-7.  Bruce  v,  Roney,  18  HI.  67}   Crop  v. 

*  WDliB  V.  Willis,  2  Atk.  71.  Norton,  9  ICod.  285}  Wray  v.  Steel,  2 

*  BeDbowv.TownseDd.  1  My.&  Keen,  Tea.  &  Beant.  888}  8  Maa.  864. 
606.                               .        /               » 

(a)  In  New  York,  Indiana  and  Ken-  Grant  remarked,  that,  whatever  donbta 

tncky,  parol  evidence  is  received  against  might  have  been  formerly  entertained  on 

the  answer  of  the  purchaser  denying  the  the  subject,  it  is  now  settled,  that  (after 

trust,  and,  it  seems,  even  after  the  pur-  the  death  of  the  alleged  trustee)  monev 

cbaaer'a  death.    But  such  evidence  shall  may  be  followed  into  the  land  in  whicn 

be  leoeived  with  great  caution.    Boyd  it  was  invested ;  and  a  claim  of  this  sort 

V.  M'Lean,  1  John.  Ch.  582;  Snelling'v.  may  be  supported  by  parol  evidence.    A 

Utterback,  1  Bibb,  609;  4  Blackf.  589.  devisee  may  claim  on  account  of  money 

In  Indiana,  the  bill  must  be  supported  paid  by  the  testator.    Mahorne  v.  Harri- 

bj  two  witnesses,  or  one  with  corrobo-  son,  18  S.  &  M.  58.    A  resultihg  trust 

rating  circnmstances.    Blair  v.  Bass,  4  may  be  proved  against  heirs  by  parol 

Blackf.  689.  admissions  of  the  ancestor.    Harder  v. 

(6)  Partlcalarlv  the  case  of  Lench  v.  Harder,  2  Sandf.  Ch.  17. 
Lench,  10  Yes.  511,.  in  which  Sir  Wm. 

28 
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expresses  a  consideration  generally,  there  is  a  resulting  trust 

for  the  whole,* 

§  13.  A  grantor  with  warranty  cannot  set  up  a  trust  for  him- 
self, on  the  ground  of  an  interest  in  the  purchase-money,  as 
being  the  proceeds  of  sale  of  other  land,  in  which  the  alleged 
trustee  had  only  a  life  interest,  and  of  which  the  grantor  owned 
the  reversion.* 

§  14.  Where  land  owned  by  two  persons  is  conveyed  to  a 
third,  and  reconveyed  to  one  of  the  grantors,  the  other  grantor 
hag  no  resulting  trust  in  the  estate.  '  Thus,  the  wife  of  A  own- 
ing lands  in  tail,  they  join  in  a  conveyance  to  B  in  fee,  who 
reconveys  to  A  in  fee.  More  than  a  year  afterwards,  A  conyeys 
to  C.  Upon  a  bill  in  equity  by  a  creditor  of  A,  to  set  aside 
the  last  conveyance  as  fraudulent  against  creditors;  held,  no 
trust  could  arise  out  of  these  conveyances  for  A's  wife  and 
children,  and  that  such  trust  was  not  legally  proved  by  a 
declaration  of  it  in  the  answer  to  the  bill,  which  could  have 
only  the  weight  of  parol  evidence.' 

§  15.  The  principle  of  a  resulting  trust,  as  arising  from  the 
payment  of  the  purchase-money  by  one,  and  a  conveyance  to 
another,  is  not  applicable,  where  a  trustee  is  expressly  directed 
by  the  trust  itself  to  take  and  hold  in  his  own  name;^  or  where 
bne  man  buys  land  merely  to  benefit  another^  and  admits  that,  if 
the  latter  will  repay  him  the  purchase-money,  he  will  convey 
the  land;(a)  or  where  a  man  verbally  employs  an  agent  to 
purchase  land  for  him,  but  pays  no  part  of  the  price.    These 

'  Halin  v.  Malin,*  1  Wend.  658.  *  Sqnire  v.  Harder,  1  Paige,  494. 

*  Ring  V.  HcGouD,  10  N.  T.  (6  Sel-        ^  Jones  v.  Slabey.  6  Har.  &  John 
den)  268.  872. 

(a)  The  mere  Tiolation  of  a   parol  lowers  "  the  Universal  Friend.''    Tbo<|r 
ftgreemeni,  in  relation  to  land  purchased  supposed  that  her  peculiar  character  anit 
by  one  for  the  benefit  of  another,  will  office  disqualified  her  to  hold  propert} 
not  raise  an  implied  trust  in  favor  of  the  in  her  own  name.    The    counsel  who 
Isiter,  unless  accompanied  with  fraud  argued  against  the  trust  remarked  that 
or  mois  fidtt.    As,  for  instance,  when  her  followers  were  the  only  witnesses  for 
one  purchases  at  an  execution  sale  for  the  trust.    '^  They  believed  they  were 
the  benefit  of  tho  debtor.    In  such  case,  testifying  in  a  controversy  between  their 
if  there  be  fraud*,  the  vendee  will  bold  God  and  a  mortal ;  and  can  it  be  sup- 
in  trust  for  the  creditors,  and  also  for  posed   that  they  believed  they  sinned 

when  they  obeyed  the  mandates  of  their 

*  This  case  relates  to  the  notorious  Deity,  uttered  not  from  Sinai,  but  from 

Jemima  Wilkinson,  called  by  her  fol-  the  mouth  of  thehr  God?'' 
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facts  constitute  a  mere  conventional  trust,  or  trust  by  contract, 
which  is  void  unless  proved  by  writing.  So,  where  a  convey- 
ance is  executed  conformably  to  a  written  agreement,  no  result- 
ing trust  can  be  raised  by  parol  evidence.^(a) 

§  16.  A  purchase  by  a  third  person  at  sheriff's  sale,  with  the 
money  or  on  account  of  the  judgment  debtor,  raises  a  trust  for 
the  latter.*(ft)     (See  chap.  25.) 

'  Dorsey  v.  Clarke,  4  Har  &  John.    Benedict,  6  John.  Ch.  111.    See  London 
551;  Pattison  v.  Horn,  1   Grant,  801;    v.  Faircloagh,  2  Man.  &  6.  674. 
Smith  V.  Garth,  32  Ala.  d6S;  Barnet  v         '  Dcatly  v.  Murphy,  8  Mar.  477;  Den- 
Dougherty,  82  Penn.  871;  St.  John  v.    ton  v.  M'Kenzie.  1  Dessau.  289;  Pegues 

v.  Pegues,  5  Ired.  £qu.  418. 


th«  debtor,  unless  he  was  privy  to  the 
fraud.  Robertsju  v.  Robertson,  9  Watts, 
86;  Hains  v.  O'Connor,  10,  848,  820; 
Jackman  v  Ringland,  4  W.  fit  S.  149; 
M'Calloch  V.  Cowber,  5,  427.  See  Wil- 
link  V.  Yaiiderveer,  11  Barb.  599.  If 
.  done  to  defraud  creditors,  a  creditor  may 
file  a  bill  in  equity  to  set  aside  the  con- 
veyance so  far  as  to  satisfy  hin  judgment. 
Jackson  v.  Forrest,  2  Barb.  Clu  576. 
Where  A  procured  a  deed  from  B,  upon 
a  promise  to  hold  the  land  for  C;  held, 
such  promise  might  be  proved  by  B;  and, 
if  A  had  sold  the  land,  that  C  might  re- 
cover the  price  paid  from  him.  Miller  v. 
Pearce,  6  W.  fie  S.  97.  Where  land  was 
purchased  at  the  land  otlice  by  A  in 
trust,  and  with  the  understanding  that 
be  should  deed  to  the  two  claimants, 
B  and  C.  to  B  all  west  of  a  certain  road, 
and  to  C  the  residue,  and  B  furnished  A 
with  the  necessary  entrance  money  for 
his  portion  of  the  land,  prior  to  the  pur- 
chase; held,  A,  as  trustee,  was  respon- 
sible to  B  tor  his  portion  of  the  land. 
Russell  V.  Lode,  1  Greene,  566. 

It  has  b«;en  held  that  a  trust  may  re- 
sult, where  the  purchase-money  is  ad- 
vanced by  a  third  person  as  a  loan  or  gift 
to  the  cestui.  Getman  v.  Getman,  1 
Barb.  Ch.  499. 

Where  a  clerk  in  a  store  pilfers  from 
his  employer,  and  with  the  mon<>y  pur- 
chases land,  he  cannot  be  held  as  the 
trustee  of  the  land  for  the  benefit  of  his 
employer,  so  as  to  enable  him  to  comi>el 
a  conveyance  of  the  legal  title.  Camp- 
bell V.  Drake,  4  Ired.  £q.  94. 

(a)  But  where  A  paid  for  land,  and  B 
agreed  to  procure  a  deed  for  him,  but 
took  a  deed  to  himself;  held,  A  might 
maintain  a  bill  in  equity  against  -B. 
Pillsbury©.  Pillsbury,  6  Shepl.  107. 

A  and  B  agree  by  parol  to  purchase 


land;  A  to 'make  the  purchase,  and  B 
to  pay  one-half  of  the  price,  and  take 
one -half  of  the  land.  This  is  a  case 
within  the  statute  of  frauds,  and  no  trust 
will  result  therefrom  to  B.  Parker  v. 
Bodley,  4  Bibb,  102.  But  see  Kellum  v. 
Smith,  88  Penn.  158. 

So.  if  A  buy  in  his  own  name  and 
upon  his  own  credit,  the  statute  of  frauds 
is  applicable ;  and  it  cannot  be  proved  by 
parol  evidence  that  the  purchase  was 
made  for  another's  benefit.  Fowke  v. 
Haughtier,  8  Marsh.  57.  So,  where  a 
son  conveyed  land  to  his  father,  nomi- 
nally as  a  purchaser,  but  in  reality  as  a 
trust,  to  enable  the  father  to  raise  money 
for  the  son  by  mortgage,  and  the  father 
died  without  raising  the  money;  held 
though  the  son  had  a  lien  for  the  price 
of  the  land,  parol  evidence  of  the  trusi 
was  inadmissible.  Judge  Story  says, 
this  case  stands  upon  the  utmost  limits 
of  the  doctrine  of  the  inadmissibility  of 
parol  evidence  as  to  resulting  trusts.  Le- 
man  v.  Whitley,  4  Russ.  422;  2  Storv  on 
£q.  442  n. 

(6)  Where  a  judgment  was  recovered 
In  the  name  of  A,  and  with  hii^  know- 
ledge and  consent,  for  the  benefit  of  B, 
and  an  execution  issued  thereon  was 
levied  on  the  land  of  the  debtor,  which 
was  set  off*  to  A;  held,  the  legal  estate 
thereby  vested  in  A,  in  trust  for  B,  and 
A  was  bound  to  release  his  title  to  B, 
who  might  maintain  a  bill  in  equity  for 
such  conveyance.  B  having  brought  his 
bill  in  equity,  in  the  alternative,  either 
for  a  conveyance  or  for  a  compensation 
in  damages,  and  it  appearing  that  A  had 
previously  sold  and  conveyed  the  land,  and 
received  the  purchase-money,  and  there- 
by disabled  himself  from  making  a  con- 
veyance; held,  B  was  entitled  to  recover 
the  amount  of  the  purchase -money,  and 
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^17.  No  trust  shall  result  to  an  alieii.(a)    It  would  be  a  fraud 
upon  the  rights  of  the  State  and  the  laws  of  the  land.    If  the 

alien  is  to  have  the  proceeds  of  the  land,  after  satisfaction  of 
certain  express  trusts  by  a  sale,  the  surplus  escheats^  and  may 
be  reached  in  equity  by  the  State.     So,  if  the  alien  is  to  have 

the  rents  and  profits,  the  State  may  claim  them  in  equity.^ 

^  Phillips  V,  Cramond,  Whart.  Dig.  580;  Leggott «.  Dubois,  6  Paige,  114;  8 

Leigh,  492. 

interest,  or,  at  his  election,  a  sum  eqaiv-  without  writing, "  excepting  such  as  may 

alent  to  the  present  value  of  the  land,  arise  or  result  by  implication  of  law;*' 

Peabody  v.  Tarbell,  2  Cush.  226.  and  that  no  trust  shall  be  valid  against  a 

A.  finding  himself  insolvent,  gave  to  subsequent  conveyance   or   seisure    on 

bis  safeties,  on  a  guardian's  bond,  a  not«  legal  process,  unless  the  purchaser  or 

for  the  deficiency  in  his  guardian  account,  creditor  had  notice,  express  or  implied. 

They  sued  the  note,  and  obtaiued  judg-  Mass.  Rev.  St.  408;  N.  H.  Rev.  St.  244- 

roent,  and  partial  satisfaction,  by  levying  6;  Me.  Rev.  St.  874.    See  Mass.  Sts. 

oDreal  esUte,  and  having  it  set  off  to  1844,  289;  Grcn.  Sts. 

tbem  jointly.    After  the  levy.  &c.,  one  It  had   previously  been   decided   in 

of  the  sureties,  B,  paid  the  deficiency  in  Massachusetts,  that  payment  of  the  pur- 

tbe  guardian's  account.    Held,  up  to  the  chase-money  of  land  raised  no  trust  in 

time  of  that  payment,  there  existed  a  favor  of  the  party  paying  it,  though  the 

resulting  trust  in  favor  of  A.  the  princi-  grantee  gave  him  a  bond  to  convey  to 

pal;  that  the  right  to  insist  upon  this  his  order.    Also,  that  there  was  in  such 

trust  was  not  barred  by  the  lapse  of  case.no  fraud,  which  would  render  the 

time,  which  bars  the  action  for  contribu-  land  liable  to  creditors  of  the  real  pur- 

tioo;  aud  that  facts  necessary  to  estab-  chaser.     Perhaps    such   a   transaction 

llsh  the  trust  might  be  shown  by  parol  might  constitnte  an  unlawful  conspiracy. 

evidence.    Held,  also,  that,  upon   the  Storer  v»  Batson,  8  Mass.  442;  Jenney 

payment  by  B,  a  new  trust  arose  in  fa-  v.  Alden,  12  Mass.  876;  Northampton, 

vor  of  the  sureties  themselves,'  in  the  &c.  «.  Whiting,  lb.  104.    See  10  Allen. 

proportions    in    which    they  had    con-  15. 

tributed  towards  tb)9  deficiency,  and  the  Land  paid  for  by  A  was  conveyed  to 

necessary  expenses  and  taxes.    Brooks  B,  in  order  to  secure  it  from  A's  credit- 

«.  Fowle,  14  N.  H.  248.  ors.    A  took  possession  under  a  lease 

(s)  But  where  there  was  a  devise  in  ttom  B,  and  his  creditors  levied  upon  the 

trust  to  sell  and  divide  the  proceeds  land  as  A's  property.     Held,  they  could 

arooDg  certain  persons,  some  of  whom  not  recover  possession  fVom  B  by  writ  of 

were  aliens,  and  a  sale  was  accordinfifly  entry.    Howe   v.  Bishop,    8    Met,    20. 

made  .under  a  decree;  held,  the  owner  Whether,  under  similar  circumstances, 

could  not  claim  any  part  of  the  money.  B  could  have  maintained  his  title  as  dt' 

Du  Honrmelin  «.  Sheldon,  4  My.  &  C.  mandantj  A   being   in   possession,  qu* 

625.  That  he  could  not,  see  (Goodwin  v.  Hub- 

lu  Kew  York,  where,  as  will  be  seen,  bard,  16  Mass.  210. 

(ts/ra.)  the  whole  doctrine  of  uses  and  It  has  been  since  held,  that  a  trust 

trusts  has  been  fundamentally  changed,  resulting  by  implication  of  law  is  not 

fio  trust  shall  result  to  a  party  who  pays  within  the  statute  of  frauds  of  Massa- 

tbe  purchase-money  for  land,  except  so  chusetts,  (Rev.  Sts.  c.  69,  sec.  80),  but 

far  as  to  make  the  land  liable  for  his  may  be  proved  by  parol.    Peabody  v. 

debts  existing  at  the  time.    IN.T.Rev.  Tarbell,  2  Cush,  226.    Also,  that  the 

Sts.  728;  McCartney  v.  Bostwick,  82  N.  Supreme  Court  has  Jurisdiction  of  im- 

T.  (STifl'a.)  68.   See  Siemon  v.  Schurck,  plied  as  well  as  of  express  trusts.  Whit- 

80  N.  Y,  (2^Tiffa.)  698;  Swinburne  t?.  ten  v.  Whitten,  8  Cush.  191. 

Swinburne,  %  II.  Y.  (1  Titfa.)  668.  If  it  appear  on  the  face  of  a  bill  in 

In   Massachusetts,  Maine    and    New  equity,  brought  to  enforce  a  trust,  not 

Hampshire  (substaotially^  ii  is  provided  arising  by  implication,  and  concerning 

by  statnte  that  no  trust  shall  be  valid  land,  that  it  rests  in  parol;  the  statute 
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stood  only  on  the  footing  of  a  simple  contract  creditor,  and  had 
no  lien  upon  the  lands  purchased.^ 

§  19.  Where  the  trust  money  is  identified,  a  trust  will  result, 
according  to  some  authorities,  although  the  investment  is  not  in 
pursuance,  but  in  violation^  of  the  trust.  But  others  hold,  that 
in  such  case  the  party  interested  has  a  mere  lien.^ 

§  20.  Where  a  trust  results,  in  consequence  of  a  payment  of 
the  purchase-money  of  land,  either  by  the  cestui  or  another  for 
his  benefit,  the  cestui  may,  at  his  election,  claim  the  money 
instead  of  the  land.^ 

*  Perry  v.  Pbelips,  4  Yes.  108}  Perry        *  Phillips  v.  Cramon4, 2  Wash.  G.  441  s 
V.  Phelips,  17. 173.  ^  Story,  467,  and  n. 

'  2  Story,  467,  and  n. 

• 

stitnte  an  absolute  bar  to  a  future  suit,  ted,  or  discharged  by  parol.    See  Brooks 

3.  Th«  release  by  A,  though  absolute  in  v,  Fowie,  14  N.  H.  248.)  that  Massachu- 

its  terms,  was  indispensable  to  guard  the  setts  is  the  only  State  where  resulting 

property  against  A's  creditors,  so  as  to  trusts  have  not  been  treated  as  excepted 

iiidac«  capitalists  to  advance  funds,  and  from  the  operation  of  the  statuteof  frauds, 

therefore  was  not  inconsistent  with  a  In  the  same  case  they  remark,  that  the 

parol  trust,  and  the  evidence  showed  £  usual  clause    in  deeds,  acknowledging 

to  be  acting  as  A's  agent.     4.  If  £,  receipt  of  the  consideration,  states  only 

knowing  that  A  intended  h^  should  act  who  paid  the  money j  oot  who  owned  it, 

as  agent,  did  really  intend  to  act  for  his  The  ownership  is  a  mere  inference  or 

own  benefit  solely,  the  concealment  from  presumption   from    the   payment,    and 

A  of  such  purpose  was  a  fraud  in  equity,  therefore,  on  general  principles y  may  be 

5.  This  was  a  parol  trust,  resulting  from  rebutted   by  parol  evidence.    Besides 

agency,  and  resting  upon  honorary  obii-  such  claune  is  a'  mere  receipt j  which  is 

gations,  and,  as  such,  equity  would  en-  always  open  to  contradiction.    And  the 

force  it.    6.  It  was  not  within  the  statute  evidence  in  question  does  not  go  to  dc 

of  frauds,  being  a  resulting  trust  as  to  feat    the    conveyance.      Moreover,    the 

A,  and  a  trust  as  to  £  merely  for  his  li-  statute  of  frauds  provides,  that  nu  grant, 

abilities,  compensation  and  expenditures ;  assignment,  &c.,  of  a  trust  by  any  per- 

because  it  was  a  case  of  agency,  of  con-  ton  shall  be  valid  without  a  writing, 

stmctive  tVaud,  and  of  part  performance.  But  a  resulting  trust  is  a  mere  creature 

7.  K  was  not  a  bona  fide  purchaser  with-  qfthe  Law.    Uence,  it  is  concluded,  that 

oat  notice,  because,  even  if  uninformed  the  statute  would  not  apply  to  resulting 

of  the  actnal  state  of  the  title  and  A's  trusts,  even  if  there  were  no  excepting 

claim,  he  had  sufficient  notice   of  the  clause. 

claim  and  controversy  to  put  him  on  in-  Similar  observations  have  been  made 

qairy,  which  was    sufficient  notice   in  by  Judge  Story.    Hoxie  v.  Carr,  1  Sumn. 

equity.    8.  Though  A  might  never  have  186-7.    He  remarks,  in  reference  to  a 

be«n  able  to  fulfil  his  agreement  with  £,  resulting  trust,  that  the  parol  evidence 

by  discharging  the  incumbrances  and  re-  does  not  establish  any  fact,  inconsistent 

mnnerating  him,  yet  this  did  not    in  with  the  legal  oi)eraUon  of  the  words 

equity  extinguish  A's  rights,  though  it  of  the  deed ;  but  merely  engraftt  a  trust 

might  farnish  reason  for  foreclosing  his  upon  the  legal  estate;  and  that  the  excep- 

right,  and  ordering  a  sale  upon  £'s  ap-  tion  of  resulting  trusts  from  the  statute 

plication.    Jenkins  v.  £ldredge,  8  Story,  of  frauds  is  merely  affirmative. 

181.  lu  Michigan,  even  an  implied  trust  is 

The  court  in  INew  Hampshire  remark,  invalid,  against  creditors  and  purchasers 

Pritchard  v.  Brown,  4  N.  H.  899-400-1;  for  consideration  and  without  notice.  But 

Page  V.  Page,  8. 187.  (holding  that  a  re-  registration  of  the  deed  is  sufficient  no- 

talting  trust  may  be  either  raised,  rebut-  tice.    Kev.  St.  261. 
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^  24.  A  deTisee  cannot  be  converted  into  a  truatee  of  the 
legal  title,  except  on  proof  of  an  agreement  to  that  effect, 
between  him  and  the  devisor,  before  the  making  of  the  wi]L*(a) 

§  25.  There  can  be  no  resulting  or  implied  trust  between  a 
h9Bor  and  leasee^  because  the  covenants  in  the  lease  are  a  suffi- 
cient legal  consideration.  But  there  nuty  be  an  implied  trust 
between  the  assignor  and  assignee  of  a  lease.* 

§  26.  It  is  said,  that,  in  case  of  voluntary  settlements  and 
wills,  if  there  is  no  declaration  of  the  trust  of  a  term,  it  results 
to  the  settler ;  otherwise,  where  it  is  a  settlement  for  valuable 
consideration,  and  in  the  nature  of  a  contract  for  the  benefit  of 
a  wife  or  children.'(6) 

§  27.  Although  the  same  technical  words  are  not  required  to 
create  an  estate  by  will  as  by  deed,  yet,  when  created,  the  same 
circumstances  will  raise  a  resulting  trust  to  4he  heirs  of  the 
devisor  in  the  former  case,  and  to  the  grantor  himself  in  the 
latter.*  ^ 

§  28.  There  are  several  other  distinct  cases,  in  which  a  trust 
results  by  operation  of  law.  Thus,  where  land  is  conveyed  for 
a  consideration,  to  be  determined  by  the  price  for  which  the 
grantee  shall  sell  it ;  a  trust  results  to  the  grantor  till  such  sale 
is  made,  in  the  same  way  as  if  the  grantee  had  been  expressly 

'  Irwin  V,  Irwin,  84  Penn.  626.  '  Brown  v.  Jones,  1  Atk.  191 ;  1  Cmise, 

*  Pilklngton  v.  Bayley,  7  Bro.  Pari.    314. 
Gf .  888}  Hutcbinfl  9.  Lee,  1  Atk.  447.  *  SteTens  v.  Ely,  1  Der.  £q.  498. 

(a)  A  will  recited  that  the  testator  of  the  testator,  remainder  to  bis  eldest 

had  eonfldenoe  in  AB,  and  felt  sure  that  son  for  life,  remainder  to  his  first  and 

he  would  conform  to  his  verbal  direc-  other  sons  in  tail  and  a  like  remainder 

tions,  and  therenpon  devised  all  the  pro-  to  the  second  son.    The  specified  debts 

perty  to  htm.    Held,  that  by  the  will  a  having  been  paid,  other  creditors  of  the 

tnift  was  attached  to  the  property,  but,  sons  bring  their  bill  in  equity,  praying 

as  the  terms  thereof  were  not  declared,  that  the  term  may  be  attendant  on  the 

it  resulted  for  the  distributees  at  law.  inheritance,  and    held   liable  for  their 

Ingram  v.  Fraley,  29  Geo.  668.  claims.    Held,  inasmuch  as  the  trust  of 

(6)  Where  land  is  conveyed  or  devised  the  term  was  satisfied,  the  remainder  of 

to  a  trustee  upon  certain  specified  trusts,  it  resulted  to  the  first  son  of  the  testa- 

the  residue  of  the  estate,  which  remains  tor.    1  Cruise.  814. 
after  those  trusts  are  satisfied,  results  to        Devise  of  freehold,  leasehold  and  copy- 

thegrantor,&c..  or  his  heirs.  2  Story,  482.  hold  to  A,  B  and  C,  tenendum ,  the  free- 

IJevise  to  a  trustee   for  ninety-nine  hold  and  leasehold  in  trust  for  A.  Held, 

years,  in  trust  for  the  payment  of  certain  the  copyhold  descended  to  the  heirs, 

debts,  and  an  annual  allowance  to  the  sons  Stubbs  v.  Sargon,  2  Keen,  266. 
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ment  of  the  parental  obligation  of  support.     In  ordinary  cases, 

from  the  payment  of  the  price  the  law  presumes  an  implied 

trust  in  favor  of  the  real  purchaser,  which,  however,  may  be 

I'ebutted  by  parol  evidence.     But  in  this  case  the  presumption 

is  the  other  way,  subject  to  be  controlled  by  the  same  kind  of 

evidence.    And  though,  during  the  child's  infancy,  the  father 

takes  the  profits,  the  law  will  intend  that  he  does  this  as 

guardian;  or,  if  there  be  a  power  of  attorney,  as  agent  for  the 

sou.    So,  if  the  father  occupy  the  land  during  his  life,  lay  out 

money  in  improvements,  devise  the  estate  to  other  parties,  and 

by  his  will  provide  otherwise  for  the  son,  the  latter  shall  still 

hold  the  land.     So,  although  the  son  gave  receipts  to  tenants 

for  the  use  of  the  father.    An  infant  cannot  be  presumed  to 

have  been  intended  for  a  trustee.^    In  an  early  case,  however, 

the  extreme  youth  of  the  child  was  regarded  a8«  reason  for  not 

considering  the  purchase  as  an  advancement.' 

\  31.  Where  the  estate  purchased  by  a  father  is  conveyed  to 
the  minor  son  and  a  stranger  jointly,  the  law  still  construes  it 
an  advancement  for  the  child,  more  especially  if  the  other 
grantee  disclaims.  In  such  case,  it  is  said,  if  the  child  should 
die  before  the  other  grantee,  the  latter  would  then  be  a  trustee 
for  the  father,  and  bound  to  reconvey  to  him.  And  this  would 
seem  to  be  the  object  of  joining  him  in  the  deed,  as  well  as  the 
affording  protection  to  the  ]nfant.^(a) 

*  Gee  V,  Gee,  82  Miss.  190;  Parish  v.  ma  v.  Mamma,  2  Vera.  19;  Dennison  «. 
Khodes,  Wright,  889;  Astreen  v.  Flana-  Gkiehring,  7  Barr,  175;  Calleo  v,  Riley, 
gan,  8  Edw.  279;  Phillips  v»  Gress,  10  7 Clarke,  517;  You  v.  Flinn,  84  Ala.  409; 
Waits,  158;  Scawin  v,  Scawln,  1  T.  &  Murphy  v.  Nathans,  46  Penn.  508. 
Coll.  Cha.  65;  Skeats  v.  Skeats,  2  Y.  b  '  Btuion  v.  Stone,  Nels.  Cha.  R.  68; 
GoU.  Cha.  9;  Sidmouth  v.  Sidmonth.  2  Jackson  v.  Matsdorf,  11  John.  96;  Samp- 
Bear.  447;  Plunkett  v.  Lewis,  8  Hare,  son  v.  Sampson,  4  Ser.  &  R.  888. 
816;  Grey  v.  Grey,  1  Chan.  Cas.  296;  *  Lamplugh  v.  Lamplugh,  1  P.  Wms. 
Ford  9.  Katharme,  Finch  R.  841;  Mum-  111. 

(a)  The  grantee  of  a  farm,  having  son,  and  then  agreed  with  him  that  the 

mor^aged  it  for  the  price,  lived  upon  it  amount  thus  paid  should  go  into  tract  B, 

thirty-three  years,  till  his  death.    He  the  possession  of  which  was  delivered  to 

dkt  no  labor  upon  the  farm,  but  his  four  the  son  by  the  i*ather  under  a  contract 

yoangest  sons  carried  it  on,  and  paid  for  for  a  sale,  paying  a  yearly  sum  to  the 

it  by  their  labor.    Held,  a  trust  resulted  father  for  life;  and  the  son  gave  notice 

in  their  favor.     Harder  v.  Harder,  2  to  his  tenant  of  tract  A.  who  then  paid 

Sandf.  Ch.  17.  rent  to  the  father:  and  the  assessments 

Where  a  father  purchased  tract  A  in  were  respectively  charged,  and  the  son 

Ilia  own  name,  with  the  money  of  his  continued  In  possession  of  tract  B:  held, 
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§  32.  But  where  a  father,  being  indebted,  buys  and  pays  for 
an  estate,  and  the  conveyance  is  made  tahis  children,  and,  upon 
a  bill  in  equity  by  creditors  of  the  former,  the  father  and  chil- 
dren deny  any  advancement,  this,  with  other  slight  circumstan- 
tial evidence,  will  be  sufficient  to  charge  the  land  with  the 
father's  debts.  And  parol  evidence  is  admissible  in  such  case 
to  rebut  the  presumption  of  a  resulting  trust.^ 

§  33.  Where  a  father  purchases  land,  and  for  the  purpose  of 
defrauding  his  creditors  has  the  conveyance  made  to  a  son, 
although  no  trust  thereupon  results  in  favor  of  the  father,  yet 
the  fact  of  his  having  paid  the  purchase-money  constitutes  a 
good  considemtion  for  a  subsequent  agreement  between  the 
grantee  and  the  father  and  another  son,  for  a  division  of  the 
land  between  the  two  sons;  and,  where  such  division  is  made 
and  acted  upon  for  several  years,  each  son  occupying  his  share, 
and  making  expenditures  in  consequence  of  the  division,  and 
upon  the  faith  of  it,. the  grantee  will  not  be  allowed  to  repu- 
diate  the  agreement  and  claim  the  whole  land.^ 

§  34.  The  same  principle  has  been  applied  to  a  purchase  made 
by  a  grandfather  in  the  name  of  his  grandson— the  father  being 
dead;  and  is  also  applicable,  it  seems,  to  a  purchase  made  in 
the  name  of  a  natural  child,  if  described  as  the  child  of  the 
purchaser;  because  there  is  an  obligation  on  the  parent  to  pro- 
vide for  such  children.  So,  also,  to  the  case  of  an  adopted 
child  or  a  nephew.^ 

§  35.  After  the  emancipation  of  a  child  from  parental  custody 
and  support,  as  b^  his  coming  of  age,  marriage,  advancement, 

*  Doyle  r.  Sleeper,  1  Dana,  681;  Her-  Lloyd  r.  Read,  1  P.  Wms.  608;  Feame's 
rington  v.  Herrington,  27  Mis.  660.  See  Opin.  827;  Astreen  v.  Flanagan,  8  £dw. 
Smith  V.  Strahan,  16  Tex.  814  279;  Currant  v.  J  ago,  1  Coll.  Cha    261. 

*  Proseus  v.  Mclntyre,  6  Barb.  424.  *     See  McDaniel  v.  Zelf,  8  Humph.  68;  Wait 
'  Ebrand  v.  Dancer,  2  Cha.  Ca.  26;    v.  Day,  4  Denio,  489. 


there  was  evidence  for  a  jury  of  a  parol 
sale,  which  was  not  within  the  statute 
of  frauds.    Lee  v.  Lee,  9  Barr,  169. 

A  father  agreed  with  his  minor  son  to 
give  him  his  own  earnings,  but  the  father 
occasionally  received  them,  and,  being 
then  solvent,  purchased  lands  of  equal 
value,  himself  paying  the  price.,  but 
taking  the  deed  in  the  son's  name.    The 


father  occupied  without  rendering  any 
account,  and  afterwards  became  insol- 
vent. Held,  the  land  was  not  liable  to 
the  father's  creditors,  the  circumstances 
not  Justifying  any  presumption  of  fraud, 
inasmuch  as  the  receipt  of  the  son'fi 
earnings  furnished  an  equitable  conside- 
ration for  the  conveyance  to  him.  Jeu- 
ney  r*  Alden,  12  Mass.  876. 
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Ac,  a  purchase  by  the  father  in  his  name  will  not,  in  general,  be 
deemed  an  advancement,  bnt  will  create  a  trust  for  the  fiiiher. 
But  the  enuuicipation  or  advancement  must  have  been  complete, 
and  not  merely  partial.  A  child  having  only  a  reversion 
expectant  on  a  life  estate  will  be  considered  as  unadvanced;  ' 
and,  even  if  he  have  been  advanced,  this  will  make  no  differ- 
ence, if  the  father  consider  him  as  unadvanced.  A  purchase  in 
the  name  of  a  child  of  full  age,  however,  is  to  be  considered  as 
of  equivocal  effect,  to  be  determined  by  the  actual  occupancy  of 
the  land  during  the  father^s  life.  If  the  father  occupy,  it  will 
be  considered  as  a  trust  for  him;  if  the  son,  as  an  advancement.^ 

§  36.  The  principle  above  stated,  making  a  transaction,  which 
would  ordinarily  create  an  implied  trust,  as  between  parent  and 
child  an  advancement,  is  applicable,  not  only  where  payment  of 
the  purchase-money  by  the  former  is  the  ground  of  the  trust, 
but  also  where  he  conveys  property  to  trustees,  declaring  the 
trusts  only  in  part.  Thus  a  father,  by  deed,  reciting  his  wish  to 
provide  for  himself  during  his  life,  and  his  family  afterwards, 
conveys  his  property  to  his  son  upon  the  trusts  thereafter  men- 
tioned. He  then  declares  trusts  of  a  part  of  the  property 
for  his  wife,  daughter  and  niece.  The  son  maintained  the 
father  many  years.  Held,  there  was  no  resulting  trust  for  the 
father.' 

§  37.  Where  a  father  purchases  land,  and  takes  the  convey- 
ance to  himself  and  a  son  jointly,  although  it  was  formerly 
held  that  the  law  would  construe  the  transaction  as  an  advance- 
ment to  the  son,  it  seems  to  be  now  settled  that  they  shall  take 
together,  each  a  moiety  of  the  estate;  and,  upon  the  father's 
death,  his  share  will  be  held  liable  in  a  court  of  chancery  to  his 
creditors,  more  especially  where  the  father  occupied  the  estate 
daring  his  life,  and  it  constituted  the  only  assets  for  payment 
of  his  debts.  In  making  this  decision,  it  was  said  by  the  court, 
that,  although  **  stare  decisis  "  should  be  their  governing  maxim, 
yet  the  doctrine  of  advancement  had  been  already  far  enough 

*  FtDch  R.  841;  EUiott  v.  ElUott.  2    Sag.  on  Yen.  2, 166;  Gilbert  Lex  Prato. 
Cha.Ca.  281;  Pole  v.  Pole,  1  Yes.  76;    271;  1  Cruise,  820. 

*  Cook  V.  Untchinson,  Keen,  42. 
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evidence;  but  that  it  would  be  a  more  simple  view  of  the  mat- 
ter to  regard  a  child  as  a  jmrchaser  for  valuable  consideration^ 
upon  the  same  principle  by  which  the  consideration  of  natural 
love  and  affection  raised  a  use  at  common  law.  This  construc- 
tion would  shut  out  evidence  on  the  other  side,  the  introduction 
of  which  is  '*  getting  into  a  very  wide  sea."  Thus,  where  a  son 
k  provided  for^  the  resulting  trust  is  said  not  to  ba  rebutted, 
though  a  father  is  the  only  judge  what  shall  be  a  provision. 
So  the  conveyance  is  termed  a  prima  facie  advancement. 
Hence  the  principle  has  been  subjected  to  great  uncertainty  and 
variation. 

§  42.  A  wife  cannot  be  trustee  for  her  husband.  Hence  a 
purchase  in  the  names  of  the  husband,  the  wife,  and  a  third 
person,  A,  for  their  lives  and  the  life  of  the  longest  liver  of 
them,  gives  to  the  wife  an  estate  for  life,  and  after  her  death  an 
estate  to  A,  in  trust  for  the  executors  of  the  husband.  So, 
where  a  man  purchases  an  estate  in  the  names  of  himself,  his 
wife  and  daughter,  he  cannot,  by  a  mortgage,  bind  the  land 
after  his  own  death,  and  during  the  lives  of  the  wife  and 
daaghter.^  It  is  suggested,  however,  that  a  purchase  in  the 
name  of  a  wife  may  be  fraudulent  against  creditors.  But,  it 
seems,  the  St.  of  13  Eliz.  is  not  applicable  to  such  case,  because 
the  husband  might  give  her  the  money  which  is  paid  for  the 
land,  and  therefore  creditors  are  not  harmed.  It  seems  actual 
^:  fraud  is  necessary  to  avoid  the  transaction.' 

§  43.  If  a  husband  purchase  land  in  his  own  name  with  the 
money  of  the  wife,  a  trust  results  to  her  as  against  his  heirs  at 
law  or  mere  volunteers,  but  not  creditors;  and  a  purchaser  from 
the  husband  will  be  charged  therewith.^  On  the  other  hand,  in 
case  of  a  deed  made  to  the  wife,  the  husband  paying  or  secur- 
ing the  pnce,  even  with  the  expectation  that  it  will  be  ulti- 
mately paid  by  her,  although  the  law  presumes  an  advancement, 

'  Kingdome  v.  Bridges,  2  Vern.  67;  50PeDn.86S;  Keanes  v.  Garrett,  84  Ala. 

Back  V.  Andrews,  Prec.  in  Gha.  1 ;  Back  568. 

9.  Andrews.  2  Vero.  120)  Jenks  v.  Alex-  *  Sug.  on  Yen.  171-2;  11  Paige,  619. 

ander,  11  Paige,  619.  •  See   Smith  «.  *  Methodist,  &c.  v.  Jaoquea,  1  John. 

Strahan,  16  Tex.  814 ;  Gowden  «.  Oyster,  Gha.  450;  Brooks  v.  Dent,  1  Md.  Gh.  528. 
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yott  if  done  to  defraud  his  creditors,  u  trust  results  to  hiiD)  and 
the  land  is  liable  for  his  debtsJ(a) 


*  Guthrie  v.  Gardner,  19  Wend.  414;  Hopkins  v,  Caroj,  28  Miss.  54. 


(a)  Where  a  wife,  acting  under  a  power 
of  attorney  from  her  hnsband  authoriz- 
ing her,  among  other  things,  to  receive 
and  collect  all  money  and  other  property 
due  to  him, 'for  her  own  use,  purchased 
laud  with  money  so  receired,  and  took  a 
conveyance  thereof  to  herself;  and,  after 
the  death  of  her  husband,  a  bill  in 
equity,  alleging  these  facts,  and  also 
that  the  husband  nerer  intended  that 
such  purchase  should  be  a  provision  for 
the  wife,  or  her  separate  property,  was 
brought  b^  the  heirs  at  law  of  the  hus- 
band against  the  widow,  for  a  convey- 
ance of  the  land  so  purchased  by  her: 
it  was  held,  on  demurrer  to  the  bill,  that, 
upon  the  allegations  therein  contained, 
there  was  no  resulting  trust  in  favor  of 
the  husband  or  his  heirs.  Whitten  v. 
Whitten,  8  Gush.  191. 

Notice  to  a  sheriff,  by  a  wife,  that 
she  claimed  the  benefit  of  the  exemption 
law  out  of  property  sold,  and  the  subse- 
quent renting  of  it  fVom  the  purchaser, 
though  strong  evidence  against  the  wife, 
would  not  estop  her  fVum  setting  up  a 
resulting  trust  in  the  land.  Fillman  v. 
Divers,  81  Penn.  429. 

A  father  placed  trust  fhnds  in  the 
hands  of  A,  his  son-in-law,  for  the  bene- 
fit of  his  daughter.  A  purchased  real 
estate  with  the  funds,  and  took  the  deed 
in  his  own  name.  Held,  the  court  would 
protect  the  estate  against  a  creditor. 
Lathropv.  Gilbert,  2  Stockt.  846. 

Certain  land  was  bought  for  a  wife, 
and  the  price  paid  partly  from  the  pro- 
ceeds of  her  own  real  estate,  to  the  sale 
of  which  she  assented  only  on  condition 
the  proceeds  should  be  thus  invested, 
and  partly  by  the  hnsband.  Held,  the 
land  was  not  liable  to  sale  on  execution 


against  him,  nor  were  the  execution  par- 
chasers  entitled  in  equity  to  a  convey- 
ance, Williams  v.  Williams.  6  Ired. 
Equ,  20. 

Where  real  estate  was  purchased  aod 
paid  for  in  part  with  the  money  or  fuodi 
of  the  husband,  and,  with  his  assent,  the 
conveyance  taken  to  a  trustee,  who 
simultaneously  gave  a  mortgage  on  the 
estate  for  the  residue  of  the  purchaie 
money;  and  also,  with  the  husband's 
assent,  executed  a  declaration  of  trust 
that  the  premises  were  held  to  the  sole 
and  separate  use  of  the  wife,  subject  to 
the  mortgage :  held,  the  rights  of  credi- 
tors not  being  in  question,  the  declara- 
tion of  tnist  was  valid  and  binding  upon 
the  husband,  and  he  had  no  interest  in 
such  estate.  Martin  v.  Martin,  1  Comet. 
478. 

If  a  husband  sells  his  wife^s  land  for 
his  own  benefit,  under  an  agreement  with 
her  to  purchase  other  land  for  her  of 
equal  value  with  that  sold,  and  he  after- 
wards, conformably  to  the  agreement, 
makes  such  purchase,  and  causes  the 
vendor  to  execute  the  conveyance  to  his 
wife;  the  lands  so  conveyed  will  not  be 
subject  in  equity  to  the  husband's  debtsj 
contracted  subsequently  to  his  payment 
for  the  land,  but  before  the  execution 
of  the  conveyance.  Barnett  v.  Groings,  8 
Blackf.  284. 

In  case  of  a  partition  between  two 
femet  covert,  tenants  in  common,  and 
mutual  releases  made  to  their  respective 
husbands;  each  holds  in  trilst  for  his 
wife.  But,  if  only  a  pecuniary  conside- 
ration is  recited,  a  purchaser  withoat 
notice  will  gain  the  absolute  title.  Weeks 
V.  Hoas,  8  Watts  &  S.  620. 
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CHAPTER  XXn. 


TBU8T&      NATUBE,  ETC.,  OF  A  TBU8T  ESTATE. 


1.  Analogous  to  legal  estates. 

2.  Alienation  of. 
2t.  Gartesy. 

6.  Dower. 

9.  Subject  to  debts. 
14.  Merger. 


16.  Actions  by  and  against  the  eatuif 
&c. 

16.  OonToyance  of  the  legal  estate,  when 

presumed. 

17.  Trust,  how  affected  bv  lapse  of  time, 

and  the  statute  of  limitations. 


1.  A  TBU8T  being  a  use  not  executed  by  the  statute  of  uses^  it 
was  held,  in  sokne  early  cases,  that  trust  estates  were  to  be 
regarded  as  identical  in  their  incidents  with  uses  prior  to  this 
statnte.  But  a  different  doctrine  is  now  settled.  Although  a 
cedui  que  trust  has  no  legal  estate,  yet,  in  the  consideration  of  a 
court  of  equity,  where  only,  for  the  most  part,  his  title  is  recog- 
iuzed,(a)  he  is  the  real  ovmer  of  the  land.  He  has  an  equitable 
seidn  of  it,  corresponding  in  all  respects  with  the  legal  seisin 
that  is  acknowledged  in  courts  of  law.  In  this  respect,  as  in 
many  others,  equity  follows  the  law;  and  it  is  said,  if  there 
were  not  the  same  rules  of  property  in  all  courts,  all  things 
would  be,  as  it  were,  at  sea^  and  under  the  greatest  uncertainty.^ 
All  the  canons  of  descent  apply  to  trusts,  (ft)    They  are  alien- 

*  8  Jones,  8S7;  Konrse  e.  Finch,  1  286-7;  Chaplin  v.  Chaplin,  8  P.  Wmt. 

Yes.  867;  Watts  v.  BaU,  1  P.  Wms.  108;  284;  Cudworth  v.  Hall,  8  Dess. Cha.  260; 

Sbrepnel  v.  Vernon,  2  Bro.  271;  Bur-  Cashhorne  v.  Inglish,  2Abr.  £q.  728; 

gees  V.  Wheate,  1  Eden,  206;  2  Story.  Duffy  v.  Culvert,  6  Gill,  487. 

(a)  Judge  Story  (on  Equity,  2,  228)  Where  real  estate  was  placed  in  the 
plftces  trusts  under  the  exclusive  Juris-  hands  of  a  trustee,  to  be  conveyed  to  the 
diction  of  equity.  appointee  of  A,  or,  on  failure  of  an  ap- 

(b)  The  declaration  of  an  executed  pointment,  to  her  heirs,  and  she  died 
trust  without  words  of  inheritance  passes  without  making  one;  held,  as  she  had 
only  an  estate  for  life.  Evans  v.  King,  no  legal  title,  the  property  could  not  be 
8  Jones,  Eq.  887.  sold,  in  the  ordinary  course  of  admlnls- 
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lands  to  trustees  in  fee,  Id  trust  to  pay  his  debts,  and  convey  the 
surplus  to  his  daughters,  A  and  B,  equally.  A  brings  a  bill  for 
partition.  C,  the  husband  of  B.  being  a  defendant,  alleges  in 
his  answer,  that  he  married  B  under  the  belief  of  her  owning 
the  legal  estate;  that  she  was  in  receipt  of  the  profits  at  the 
time  of  marriage,  and  the  trust  was  not  discovered  till  after  her 
death.  Held,'  C  was  entitled  to  curtesy.^(a)  But,  where  land 
is  given  to  trustees  for  the  separate  use  of  a  married  woman, 
the  husband  is  not  entitled  to  curtesy.  Thus  a  devise  was  made 
to  trustees  in  fee,  in  trust  to  apply  the  rents  and  profits  to  the 
sole  and  separate  use  of  the  testator's  daughter  A,  for  her  life, 
with  a  power  of  disposal  and  appointment  to  her.  She  having 
made  no  appointment,  her  husband  claimed  to  be  tenant  by  the 
curtesy,  on  the  ground  that  the  inheritance  descended  to  her. 
Held,  the  whole  legal  estate  was  in  the  trustees;  that,  although 
A  had  the  (equitable)  inheritance,  she  had  no  seisin  in  deed 
during  coverture,  and  the  husband  had  no  equitable  seisin,  and 
could  not  have  possession  or  take  the  profits;  that  the  testator 
had  treated  the  wife  as  a  femt  sole,  and  neither  in  law  or  equity 
was  there  any  claim  to  curtesy.' 

§  3.  Money  agreed  or  directed  to  be  laid  out  in  land  may,  in 
equity,  be  subject  to  curtesy.  Thus  a  woman  devises  to  her 
daughter,  A,  JE300,  to  be  laid  out  by  her  executors  in  land,  which 
was  to  be  settled  to  the  use  of  A  and  her  children,  remainder 
over.  The  money  was  never  thus  laid  out.  After  A's  death, 
and  that  of  her  issue,  her  surviving  husband,  by  a  bill  in  equity, 
prays  that  the  land  may  be  purchased  and  settled  on  him  for 
life,  or  the  interest  of  the  money  paid  to  him  for  life.  Held,  he 
should  have  the  interest  of  the  money .^ 

\  4.  It  is  said  that,  notwithstanding  some  opinions  to  the  con- 
trary, the  husband  shall  have  curtesy  in  an  equitable  inheritance 

^  Wattav.  Ball,  1  P.  Wms.  108;  Md.  W.  Sl  Serg.  96;  Jarvis  v.  Prentice,  19 
L.701.  Conn.  272. 

*Hearle  v.  Greenbank,  1  Yes.  298;  '  Sweetapple  v.  Bindon,  2  Vern.  686; 
lb.  8  Atk.  696;  Cockran  v.  O'Hern,  4    Canningham  v.  Moody,  1  Ves.  174;  Dod- 

8on  V.  Hay,  8  Bro.  R.  404. 

(a)  In  Maryland,  (Md.  L.  701,)  car-    prejudice  of  any  claim  for  the  price  of 
Uiij  Ib  allowed  in  equities,  but  not  to  the    the  land  or  other  lien. 
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the  wife,  though  the  r«Dt8,  Ac,  are  to  be  paid  to  her  separate 
B  during  coverture.  The  receipt  of  tham  is  a  Buffictent  seisin. 
lOugh,  if  a  devise  is  made  to  a  wife  for  her  separate,  exclusive 
f,  and  with  a  clear  and  distinct  expresaioD  that  the  husbaud  is 
t  to  have  any  life  estate  or  other  interest;  but  that  the  same 
to  he  for  the  wife  and  her  heirs.  Chancery  will  consider  him 

a  trustee,  and  not  allow  any  curtesy.*  Thus  a  devise  was 
>de  in  trust  to  the  use  of  the  testator's  daughter,  to  her  sepa- 
'»  use,  to  be  disposed  of  as  she  might  thing  proper;  after  the 
ath  of  her  husband,  the  trust  to  terminate,  and  the  daughter's 
le  become  absolute.  She  died  before  her  husband,  leaving 
ildren.  Held,  the  husband  was  entitled  to  curtesy,  whether 
B  trust  was  determined  or  not  by  her  death.' 
^  5.  Since  a  trust  itself  is  subject  to  curtesy,  it  seems  to  follow 

course  that  a  legal  estate,  to  which  a  trust  is  annexed,  is  not 
us  subject.  It  is  said,  that  tenant  by  the  curtesy  cannot  stand 
ised  to  a  use,  for  he  is  in  by  the  act  of  law,  in  consideration 

marriage,  and  not  in  privity  of  estate.  But  in  equity  such 
!iant  would  lie  affected  by  the  use  or  trust.' 
^  6.  lu  England,  there  is  at  law  no  dovvr  in  a  trust  estate, 
lether  the  husband  have  himself  parted  with  the  legal  title 
fore  marriage,  reserving  only  a  trust;  or  whether  a  trust 
ti^  has  been  directly  limited  to  him  by  a  third  person.  And 
e  same  rule  applies  where  the  husband  purchased  an  estate  in 
e  name  of  a  trustee,  who  acknowledges  the  trust  after  his 
ath.*  It  has  been  said  that  a  trust  docs  not  differ  from  a  legal 
tate,  except  iu  regard  to  dowir?  (See  ch.  31.)  This  point 
IS  first  settled  in  the  12th  year  of  Ch.  11,  and  has  been  since, 
ougfa  with  apparent  reluctance,  uniformly  adhered  to.(a)    The 

4Eeat,  31i  Walk.  820;  8  Atk-TlS;  Stor;  on  £qa.  (Bded.)  74;  R«;ti.Rlng, 

.Lit.  29  B,ii.ei  CocbraD  V.  (yHerD,  5  Barn  b  Al.  561;  HsntliD  v.  UamllD.  19 

VattB  h  S.  05.  M&ine,  141;  Cooper  v.  Wbltney,  S.H111, 

'■  Panio  «■  Faroe,  11  B.  Hon.  188.  96. 

2  Story,  284,  n.  4.  *  Ambroge  v.  Ambrow,  1   P.  Wmi. 

Colt  V.  Colt,  1  Cha.  R.  184|  Bottom-  821 ;  Danforth  e.  Lowry,  8  Bayir.  68. 

r.  Fairfax,  Free,   to  Cba.  886;   1 

a>  Bat,  by  St.  3  &  1  Wm.  IT,  ch.  heritance  in  ponemlon, except  Joiiilt«n- 
i,  sea.  2,  a  widow  may  claim  domir  in  ancy,  Id  wblcb  sbe  Ii  out  dowabie  itti'. 
it(f  Tram  any  beoeflcial  estate  or  Id-     1  Steph.  849-60. 
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P^m-       grouikb  of  decision  are  said  to  have  been,  partly  the  universal 
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understanding  of  the  community,  and  corresponding  practice 
lu^i^  of  conveyancers,  to  depart  from  which  would  produce  great  oon- 
aud:.  j  fusion  of  titles,  and  defeat  the  intention  of  numerous  limitations; 
saQ}^ :  and  partly  the  phraseology  of  the  statute  of  uses,  which,  in  its 
'Ui  preamble,  recites  that  by  means  of  uses  women  had  been 
Us  defeated  of  their  dower;  which  incident  must  still  belong  to 
'^p  trusts,  a  trust  being  since  the  statute  what  a  use  was  before.^  (a) 
r  t:  §  7.  A  distinguished  English  judge  (Sir  Joseph  Jekyll)  was 

te:.  of  opinion,  that  the  rule  of  precluding  a  widow  from  dower  in 
ii  '  a  trust  was  applicable,  only  where  the  husband  created  the  trust 
[[,:  I  by  some  act  of  his  own,  as  by  purchasing  an  estate  in  the  name 
of  a  trustee,  thereby  showing  a  clear  intent,  to  cut  off  the  claim 
of  dower,  and  not  where  the  land  came  to  the  husf)and  by  the 
act  of  a  third  person.  The  same  judge  also  held  that  the 
widow  should  have  dower,  where  a  time  is  fixed  for  the  trustee's 
conveying  the  legal  estate  to  the  husband,  but  the  latter  dies 
before  such  conveyance  is  made;  upon  the  principle  that  what 
ought  to  be  done  by  a  trustee  is  regarded  in  law  as  actually 
done.'  These  distinctions,  however,  have  been  since  rejected, 
and  the  rule  against  the  right  of  dower  in  a  trust  estate  held  to 
be  a  universal  one.  The  cases,  in  which  the  above  named  sug- 
gestions of  Sir  J.  Jekyll  were  made,  are  said  to  have  turned 
upon  their  own  peculiar  circumstances,  and  not  to  warrant  any 

general  conclusion.' 
§  8.  But  the  widow  of  a  trustee  shall  not  have  dower^.(ft) 

'  Ghftplia  V.  Chaplin,  8  P.  Wms.  28S;  189.    See  Knigbt  v.  FrampUm,  4  Bear 

Att'j-Gen.  o.  Scotl,  For.  188.  10;  Hamblin  v.  HambliD,  1  Appl.  141, 

*  Banka  v.  Saiton,  2  P.  Wms.  708;  adopting  the  Engiith  rule. 
Fletcher  *.  Robinson,  For.  189.  *  Robison  v.  Ckidman,  1  Snmn.  121 ; 

*  Godwin  v.  Winemore,  2  Atk.  526;  Cooper  v.  Whitney,  8  Hill,  101;  Demsh 
Forder  e.  Wade,  4  Bro.  R.  525;  For.  v.  Brown,  8  Ohio,  412. 

(a)  Another  reason  of  the  distinction  transfer  of  the  land.    Bat  no  one  would 

made  between   cnrtesy  and  dower  in  purchase  an  estate  subject  to  curtesy, 

tnuis  is  said  to  be,  that  there  had  long  without   the    assent   of  the   husband, 

been  an  understanding  among  the  people  Therefore,  the  allowance  of  dower  would 

tbst  a  trust  estate  was  not  subject  to  operato    injuriously    upon   purchasers, 

dower,  and  numerous  conveyances  and  while  that  of  curtesy  would  not,  because 

settlements  had  proceeded    upon   this  they  had  prorided  against  it.    2  Story, 

•opposition.    During  coverture,  a  wo-  287.  n.  1;  D'Arcy  (;.  Blake,  2  Sch.  It 

man  could  not  aliene  without  her  hus-  Lef.  887. 

band;  and  therefore  it  was  not  deemed        (6)  Five  persons  purchased  land  for 

necessary  to  obtain  her  concurrence  in  a  the  Joint   use    of  all,  and  agreed,  in 
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§  9.  By  the  English  statute  of  frauds,  and  by  the  late  St.  1 
&  2  Vict.  eh.  110,  sec.  11,  trusts  are  made  liable  to  the  debts  of 
the  cestui  que  trust,  and  declared  to  be  assets  in  the  hands  of 
his  heir.  The  contrary  had  previously  been  held  by  the  courts, 
in  analogy  to  the  old  law  of  uses.(a) 

§  10.  Land  held  in  trust  cannot  be  sold  by  the  administrator 
of  the  trustee,  as  assets.  Nor  is  it  bound  by  a  judgment,  even 
though  confessed,  and  for  the  purchase-money; (5)  nor  can  it  be 
taken  upon  execution  against  the  trustee^ 

%  11.  Although  the  aid  of  a  court  of  equity  is  required  to 


'  Robison  v.  Godman,  1  Snmn.  121;  v.  Fnllerton,  12  Met.  846;  Wilhelm  «. 

£UioU  V.  Ajrmstrong.  2  Blackf.  198;  2  Tolmer;  6  Barr,  296. 
Story,  242;  4  J.  J.  Mtr.  699;  Williams 

writing,  that  one  shonld  take  a  deed,  owned  during  covertare,  in  equitable  ea- 

and  pay  over  shares  of  the  proceeds  to  tates  it  is  limited  to  sach  as  the  husband 

the  others.    Upon  a  bill  for  partition,  held  at  his  death.    Walk.  Intro.  812, 

held,  the  wife  of  the  trustee  had  gained  824;    Smiley  v.  Wright,  2  Ohio,  507. 

no  inchoate  right  of  dower.    Castor  v.  See  ch.  10,  sec.  8. 
Clarke,  8  Edw.  428.  In  Indiana,  dower  is  allowed  in  pro- 

In  tlfe  United  States,  the  rule  against  perty  contracted  for,  in  proportion  to  the 

allowing  dower  In  trusts  has  been  exten-  price  paid.    Rev.  St.  288-9. 
sively  changed.    In  North  CArolinai  Vir-        (a)  In  North  Carolina,  equitable  es- 

ginia,  Illinois,  Indiana,  Tennessee  and  tates  are  declared  to  be  personal  assets; 

Ohio,  a  widow  has  dower  in  all  equitable  in  Indiana,  assets   by  descent    in   the 

estates.      In    Pennsylvania,    generally,  hands  of  the  heir.    In  Georgia  and  South 

only  in  legal  estates;'  but  she  has  dower  Carolina,  a  trust  estate  is  assets  by  de- 

in  a  trust,  by  an  immemorial    usage,  scent.    Bennet  «.  Box,  1  Cha.  Cas.  12; 

which  has  never  been  questioned.    So  N.  C.  Rev.  St.  278;  Ind.  Rev.  L.  276; 

in  Maryland,  by  statute.     1  Vir.  R.  C.  Prince.  916;  2  Brev.  Dig.  816. 
169;  lilin.  R.  L.  627;  Purd.  Dig.  221;        <6)  A  and  others,  who  had  liens  upon 

1  N.  C.  Rev.  St.  614;  2  S.  &  R.  654;  real  estate  of  a  corporation,  held  for 

Ind.  R.  L.  209;  Ten.  St.  1828,  46;  4  church  and  school  purposes,  agreed  t» 

Griff.    909;    M'Hahan    «.    Kimball,    8  purchase  the  estate  at  sheriff's  sale.    It 

Blackf.  6.  was  accordingly  purchased  by  A,  and 

(In  Virginia,  independently  of  a  statu-  conveyed  to  him  by  the  sheriff,  and  he 

tory  provision,  there  would  be  no  dower,  executed  a  declaration  of  trust,  that  he 

Claiborne  v.  Henderson,  8  Hen.  &  M.  would  hold  the  same  to  sell,  and  pay  to 

822.  himself  and  his  associates  certain  speci- 

Chancellor  Kent  says  the  above  is  said  fled  amounts,  any  remainder  of  the  pro- 

to  be  the  rule  as  to  trusts  in  New  Jersey,  ceeds  of  the  sale  to  be  paid  to  the  use 

Pennsylvania,  Maryland,  Virginia,  Ken-  of  the  corporation.    Held.  A  had  such 

tucky,   Mississippi,  Ohio,   Illinois   and  an  interest  in  the  estate  as  could  be 

Alabama.    4  Kent,  45;  Clay's  Dig.  157.  bound  by  a  judgment  against  him;  and, 

In  Kentucky,  a  transfer  by  the  hus-  on  a  sale  by  a  trustee  appointed   by 

band  bars  dower  in  equitable  estates,  the  court,  in  place  of  A,  the  share  of 

Lawson  V.Morton.  6  Dana,  471.)  the  proceeds,  formefly  payable  to  A, 

In  Ohio,  equitable  estates  are  enumer-  was  to  be  paid  to  his  Judgment  creditor, 

ated  as  '*  all  the  right,  title  and  interest,  in  preference  to  one  to  whom  he  had 

&c.,  held  by  bond,  article,  lease,  or  other  transferred  the  same  by  an  assignment 

evidence  of  claim."    But  while,  in  legal  subsequent  to  the  Judgment.    Drysdale's 

estates,  dower  is  allowed  of  all  lands  Appeal,  8  Harris,  457* 
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obtain  possession  of  a  trust  estate  after  the  death  of  the  ceatui^ 

yet,  when  obtained,  it  is  legal,  not  merely  equitable  assets.^(a) 

'  2  Atk.  298. 

(a)  In    Massachusetts,  PennsylTania  the  English  statatea,  subjectmg  trusts  to 

and  Ohio,  a  trust  estate  cannot  be  taken  execution,  are  held  to  be  in  force.    But 

in  execution  by  a  creditor  of  the  eettui.  they  are  applicable  only  to  trusts  created 

In  Ohio  it  may  be  reached  by  a  process  by  or  resulting  from  a  conveyance,  not  to 

in  Chancery.    It  is  held,  that  an  equit-  those  which  are  merely  contlructive  or 

able  title  to  land,  which  is  not  complete  covenanted  to  be  raittd.    Thus  the  in- 

and  perfect,  and  especially  an  imperfect  terest  of  one  holding  an  obligation  for 

equity  of  a  complicated  character,  is  not  land  is  not  subject  to  execution.    Tenn. 

the  subject  of  sale    under   execution.  St.  1828, 28;  Shnte  v.  Harder,  1  Yerg.  1. 

The  creditor  must  resort  to  a  court  of  In  New  Hampshire,  although  the  stat- 

chancery.  in  order  to  reach   such  an  ute  upon  the  subject  provides  only  for 

equity.     Walk.  Intro.  812;   Russell  v.  levying  executions  upon  estates  in  fee, 

Lewis.  2  Pick.  508;  Merrill  v.  Brown,  it  is  the  immemorial  usage  to  levy  them 

12  lb.  216;  Ashhurst  v.  Given,  5  Watts  upon  lesser  estates,  and  upon  trusts.  So 

&  S.  828;  Hopkins  v.  Carey,  28  Miss,  a  devise  in  trust,  to  permit  the  cestui  to 

64;  Eyricl^  v.  Hetrick,  1  Harr.  488.    See  occupy  and  re6eive  the  income,  vests  in 

Mathews  v.  Stephenson,  6  Barr.  496.  him  an  interest  which  .is  liable  to  be 

(Judgment  creditors  in  Pennsylvania  taken  on  execution.    It  is  an  executed 

are   not    protected    against   trusts    of  use.    Pritchard  v.  Brown,  4  N.  H.  402- 

which  they  have  no  notice,  or  allowed  in  8;  Upham  v.  Yarney,  15  N.  462. 

equity  to  hold  against  the  cestui  que  In  North  Carolina,  the  statute,  subject- 

trust.  Shryockv.  Waggoner,  4  Cas.  480.)  ing  trusts  to  legal  process  against  the 

Trusts  are  liable  to  debts  in  North  cestui,  applies  only  to  those  cases  where 

Carolina,  Maryland,  Virginia,  Kentucky,  the  estate  is  held  solely  in  trust  for  the 

Georgia,   New  York,  New    Hampshire  defendant.    A  sale  on  execution  passes 

and  Indiana,  more    especially  implied  not  only  his  interest,  but  the  trustee's 

trusts.     1  N.  C.  Rev.  S.  26(3;  1  Yir.  also.     Hence,  where  there   are    other 

Rev.  C.   169;  1   Ky.   K.  L.  448,  668;  trusts,  as,  for  instance;  to  sell  and  pay 

Prince,  916;  4  N.  H.  402-8;   Ontario,  debts,  a  sale  on  execution  against  the 

&c.  V.  Root,  8  Paige,  478;  Blair  v.  Bass,  cestui  would  injuriously  affect  third  per- 

4  Blackf.  589;  Pool  v.  Glover,  2  I.^'ed.  sons.    Harrison  v.  Battle,  1  Dev.  £q. 

129;  Lynch  v.  Utica,  &c.  18  Wend.  286;  587;  Davis  v.  Garrett,  8  Ired.  469.    So, 

M'Meehen  t>.  Marman,  8  Gill  &  J.  57;  in  New  York,  a  truitt  is  not  subject  to  an 

Gowing  V.  Aicb,  1  Ired.  658;  Upham  v.  execution  against  the  cestui,  unless  the 

Yarney.  16  N.  H.  462;  U.  S.  Dig.  1848,  trustee  holds  the  legal  title  as  a  cleetr 

127.    (But  not,  in  North  Carolina,  the  in-  Simple  trust,  for  the  judgment  debtor 

terest  of  one  holding  a  bond  for  convey-  alone.    Ontario,  &c.  v.  Root,  8  Paige, 

anoe.    Justice  v.  Carroll,  4  Jones  £q.  478. 

429;  Collins  v.  Robinson,  88  Ala.  91;  In  Texas,  the  interest  of  cestui  que 

Fawoetts  v.  Kimmey,  lb.  261.)  trust  cannot  be  sold  on  execution,  where 

In  Kentucky,  the  trust  estate  is  liable  it  is  of  so  varying  and  indeterminate  a 

in   Chancery.      And,    pending    a   suit  character  that  the  transfer  would  greatly 

against  t^e  heir  of  the  cestui  fur  a  debt  interfere  with  the  purposes  of  the  trust, 

due'from  the  latter,  the  estate  cannot  be  Gamble  v.  Dabney,  20  Tex.  69. 

sold  upon  an  execution  against  the  heir  A  trust  was  for  maintenance,  with  a 

himself.    Gillispie  v.  Walker,  8  B.  Mon.  power,  to  the  trustees,  of  disposal,  ex- 

605.    A  cestui,  who  is  not  party  to  a  sale  cept  as  to  a  certain  part,  which  was 

of  the  estate  on  execution,  may  be  re-  limited  over.    Held,  that  part  could  not 

lieved  in  equity,  after  discharging  the  be  taken  on  execution  against  the  cestui 

equitable  claims  of  the  purchaser.  Cas-  que  trust.    lb. 

siday  v.  M'Daniel,  8  B.  Mon.  619.  In  Georgia,  a  mere  purchase  in  trust 

In  Tennessee,  where  land  has  been  does  not  exempt  the  property  from  li- 

sold  under  a  deed  of  trust,  it  is  redeem-  ability  for  the  debts  of  the  trustee,  if  it 

able,  as  in  case  of  sales  on  execution  and  is  conveyed  to  and  paid  for  by  him. 

chancer/  decrees.    In  the  same  State,  Stanley  v,  Gilmer,  27  Greo.  689. 
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^  12.  A  married  woman,  for  whose  benefit  a  trust  has  been 
created,  even  by  herself  before  marriage,  cannot,  by  her  own 
act,  subject  the  estate  to  be  taken  on  execution.  Thus  a  woman, 
before  marriage,  conveyed  her  property,  in  trust  for  herself,  to 
her  brother.  The  deed  provided,  that  she  and  her  future  hus- 
band should  remain  in  possession,  so  long  as  they  made  a  pro- 
per use.  of  the  property,  and  that,  whenever  they  should  use  it 
improperly,  it  should  be  at  the  trustee's  disposal.  The  husband 
and  wife  were  always  in  possession.  They  joined  in  giving  a 
note  in  settlement  of  a  claim  against  him;  upon  which  judg- 
ment was  recovered,  and  her  interest  in  the  estate  sold  on  exe- 
cution, the  creditor  having  notice  of  the  trust.  The  purchaser, 
being  the  judgment  creditor,  brings  an  action  of  trespass  to  try- 
title.  Held,  Chanceiy  would  restrain  such  action  by  an  injunc- 
tion.* 

§  13.  Where  a  trustee  hy  his  ovm  act  transfers  the  estate,  the 
cestm  may,  at  his  election,  hold  him  answerable.  But,  where 
the  alienation  takes  place  by  a  decree  against  the  trustee,  the 
only  remedy  of  the  cestui  is  by  a  resort  to  the  adverse  claimant, 
and  the  property  in  his  hands.' 

§  14.  A  trust  merffes  in  the  legal  estate,  when  both  become 
united  in  one  person,  because  a  man  cannot  be  trustee  for  him- 
self. Thus,  where  a  trustee  of  land  for  the  use  of  his  children 
devised  to  them  all  the  residue  of  his  estate;  held,  .the  legal 
estate  in  such  parcel  was  vested  in  the  children,  either  under  the 
residuary  devise  or  by  descent,  and  that  their  equitable  estate 
was  merged  therein.^  But  the  rule  is  applicable,  only  where 
the  legal  and  equitable  estates  are  co-extensive  and  commensu- 
rate. If  the  former  is  an  absolute  and  the  latter  only  a  partial 
estate,  there  will  be  no  merger,  because  it  might  be  am  injury 
to  the  party .^  So,  where  a  trustee  is  one  of  the  beneficiaries  of 
the  trust,  he  takes  a  legal  estate  to  the  extent  of  his  interest.^ 

^  15.  How  far  a  cestui  que  trust  may  support  or  defend  against 

*  Wilson  V.  Cheshire,  1  M'Cord's  Gha.  v.  Brydgt^Sj  8  Yes.  128;  Klcholson  v. 
28S.  Halsey.  1  John.  Gb.  422;  Gardner  v. 

*  Gobb  V.  Thompson.  1  Mar.  518.  Astor,  8.  68. 

*  Cooper  V.  Cooper,  1  Halst.  Ch.  9.  *  Mason  v.  Mason,  2  Sandf.  Ch.  482. 

*  Wade  9.  Paget,  1  Bro.  868;  Brydges 
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an  action  for  the  land,  as.  between  himself  and  the  trustee,  or 
himself  and  a  third  person,  upon  the  strength  of  his  equitable 
title,  seems  to  be  a  point  unsettled  in  England,  and  with  ua 
variously  decided  in  the  different  States.(a) 

§  16.  Where  the  circumstances  of  a  case  are  such  as  to 

(a)  Lord  Mansfield  held,  that  the  farm  to  another;  the  grantee  hecomos 
cestui  que  trust  might  maintain  eject-  only  trustee,  in  respect  to  the  portion  so 
]ii«nt,  it*  the  trust  was  clearly  proved,  dedicated,  for  the  cestuit  que  trust}  and, 
bat  not  otherwise;  while  Lord  Kenyon  if  he  ousts  the^,  they  may  maintain 
mled,  that,  where  the  legal  estate  is  ejectment.  Kennedy  v.  Fury,  1  DaU. 
outstanding  in  another  person,  the  party  72;  Smith  v.  Fatten,  1  S.  &  R.  80.  See 
not  clothed  with  that  legal  estate  cannot  Ross  v.  Barker,  6  Watts,  891;  Swayze 
prevail  in  a  court  of  law,  whether  the  v.  Burke,  12  Pet.  11;  Huston  v.  Wicker- 
action  is  brought  by  the  trustee  or  by  a  ham,  8  Watts,  519;  Presbyterian,  Sec.  v, 
stranger.  Armstrong  v,  Relse,  8  Burr.  Johnston,  1  W.  &  Serg.  66;  School,  &c. 
1901;  Goodtitle  v.  Knot,  Cowp.  46;  Doe  v.  Dunkleberger,  6  Barr,  29.  So  a  pur- 
9.  Pott,  Dougl.  721 ;  Roe  v.  Reade,  8  T.  chaser  of  land  may  bring  ejectment 
R.  122;  1  Pet.  299;  lb.  480;  Denn  v.  against  the  vendor  upon  a  mere  agree- 
Allen,  1  Penning,  50;  M'Henrye.  H'Call,  ment,  after  tender  of  the  price;  and  the 
10  Watts,  466.  vendor  against  the  purchaser,  if  the  price 

In  Kew  York  and  Massachusetts,  the  be  not  paid.  Hawn  v.  Norris,  4  Binn. 
cestui  fftt«  frt»f  cannot  defend  in  an  eject-  77;  Minsker  v.  Morrison,  2  Ye.  844; 
ment  by  the  trustee,  by  showing  that  Mitchell  v.  De  Roche,  1,  12. 
he  is  the  beneficiary  of  a  resulting  trust.  In  Massachusetts,  if  the  trustee  bring 
Crane  «.  Ch-ane,  4  Gray,  828;  Moore  v.  a  real  action  against  the  cettui,  upon  the 
Spellman,  o  Denio.  225;  Jackson  v.  Van  plea  of  *'  ntd  diueisinf\*  the  former  shall 
Slydt,  8  John.  488.  More  especially  un-  prevail.  But  the  tenant  may  plead  spe- 
leas  such  interest  is  clear  and  precise,  cially  the  trust,  and  that  he  is  in  posses- 
Tfaus  a  patent  for  lands  was  granted  to  sion  as  tenant  at  will,  taking  the  rents 
Ay  B&C,  for  themselves  and  their  asso-  and  profits.  In  Maryland,  such  action 
ciates,  being  a  settlement  of  Friende  on  will  lie,  unless,  from  the  facts,  a  convey- 
the  west  side  of  S.  lake,  to  have  and  to  ance  is  to  be  presumed.  In  Alabama, 
hold  the  same  to  said  three  persons,  as  the  cestui  cannot  defend  on  the  ground 
tenants  in  common  for  themselves  and  of  improper  conduct  by  the  trustee, 
their  associates.  The  plaintiff,  claiming  Russell  v,  Lewis,  2  Pick.  510;  Newhall 
under  the  patentees,  brings  ejectment  v.  Wheeler,  7  Mass.  199;  Matthews  «. 
against  the  defendant,  a  member  of  the  Ward,  10  Gill  &  J.  448;  Mordecai  v.  Tan- 
society,  who  had  paid  a  proportion  of  kersly,  1  Ala.  K.  S.  100. 
the  purchase-money.  Held,  the  defend-  In  Ohio,  a  trust  cannot  be  taken  ad- 
ant's  title  was  too  uncertain,  to  prevail  vantage  of  in  ejectment,  and  a  court  of 
against  the  plaintiff's  legal  claim.  But,  law  will  not  not  notice  it.  Walk.  Intro, 
where  the  trust  is  wholly  nominal,  and  816. 

executed  in  the  ceetuif  a  third  person  A  c^hci  may  maintain  ejectment,  after 

cannot  set  it  up  as  against  the  cettui,  the  purposes  of  the  deed  of  trust  have 

Jackson  v,  Sisson,  2  John.  Cas.  821,  been  satisfied;  but  the  trustee  or  his 

(containing  a  learned  examination  of  cases  grantee  may  do  the  same.    Hopkins  v. 

by  Mr.  Justice  Kent.)    Welch  v,  Allen,    Ward,  6  Munf.  41; v.  Stevens,  2 

21  Wend.  147.  Rand.  422. 

In  Pennsylvania,  a  cettui  que,  trust  The  trustee,  after  the  time  fixed  for 

may  maintain  ejectm^nt,  where  posses-  payment  by  the  terms  of  a  trust  deed,  is 

sion  is  necessary,  to  give  him  such  ei^oy-  invested  with  the  legal  title,  and  at  law 

ment  of  the  property  as  it  was  intended  is  the  proper  party  to  contest  the  legal 

be  should  have;  and  the  legal  title  of  sufBciencyof  the  deed;  and  a  verdict  for 

the  trustee  cannot  be  set  up  against  him  or  against  him.  if  obtained  without  col- 

by  a  third  person.    Thus,  where  the  lusion  and  fraud,  is  binding  and  conclu- 

owner  of  a  farm  dedicates  a  portion  of  sive  on  his  cestui  que  truet,    Marriott  v. 

it  to  a  charity,  as  to  a  school,  without  a  Givens,  8  Aia.  694. 
Conveyance,  and  afterwards  conveys  his 
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require  or  justify  the  presumption  that  the  legal  estate  has  been 
conveyed  to  the  beneficial  and  equitable  owner;  the  jury  may 
be  instructed  to  rely  upon  such  presumption  and  give  their  ver- 
dict in  favor  of  the  latter.  This  presumption  arises  from  long- 
continued  possession  by  the  cestm  and  those  under  whom  he 
claims.  Although  somewhat  analogous  to  the  title  acquired  by 
an  adverse  occupancy;  it  is  not  precisely  similar,  because  the 
possession  may  have  been  held  under  the  equitable,  instead  of 
the  legal  title.  But  the  presumption,  in  this  case,  is  founded 
upon  the  principle,  that  the  law  will  consider  as  done  that  which 
ought  to  have  been  done.  Like  the  presumption  of  a  grant,  it 
does  not  proceed  upon  the  belief,  that  .the  thing  presumed  has 
actually  taken  place,  but  is  adopted  from  the  principle  of  quiets 
ing  the  possession,  and  the  impossibility  of  discovering  in  whom 
the  legal  estate,  if  outstanding,  is  actually  vested.  Mere  possi- 
bilities are  not  to  be  regarded.  The  court  must  govern  itself 
by  a  moral  certainty;  for  it  is  impossible,  in  the  nature  of 
things,  there  should  be  a  mathematical  certainty  of  a  good  title. 
Hence,  though  the  evidence  of  actual  reconveyance  be  slight 
and  inconclusive,  yet,  if  it  can  be  ascertained  at  what  period  the 
legal  estate  ought  to  have  been  reconveyed,  such  reconveyance 
may  be  presumed.*(a) 

^Jackson   v    Pierce,  2   John.    226;  216;  Doe  v.  Daris,  1  Ad.  &  EU.  (N.  S.) 

Jackson  v.  Moore,  18,  616;  Hillary  v.  480.    See  Flournoy  v.   Johnson,  7  B. 

Waller.  12  Vns.  260-4$  Lyddall  v.  Wes-  Hon.  698;  Cunningham  9.  McKindley, 

ton,  2  Atk.  19;  Eldridge  v.  Knott,  Gowp.  22  Ind.  149. 

(a)  A  release  or  conveyance  will  not  It  appeared  that  the 'land  was  conveyed 
always  be  presumed,  although  the  cm-  in  1664,  by  way  of  indemnity  against 
tui  has  been  in  possession,  and  the  eviction  from  another  estate,  with  a  pro- 
trustees  have  ceased  to  act,  for  many  vision  for  reconveyance  of  one  moiety, 
years.  Brewster  «.  Striker.  1  Smith,  after  the  expiration  of  two  lives,  and 
821.  eleven  years  thereafter.    For  one  hun- 

Where  trustees  are  authorized  to  lease  dred  and  forty  years,  no  claim  appeared 

J  to  a  ctttui  que  trust  and  he  has  been  for  to  have  been  made  under  this  deed ;  but 

many  years  in  actual  possession  of  a  the  grantor,  and  those  claiming  under 

portion  of  the  premises,  it  may  be  pre-  him,  were  always  in  possession,  although 

sumed  that  he  holds  under  a  demise  from  the  deed  was  once  mentioned  in  an  iti- 

them.    But,  under  the  Revised  Statutes  strument  relating  to  the  land,  made  iti 

of  New  York,  a  tenancy  from  year  to  1694.    Held,  a  reconveyance  might  be 

year  is  all  that  will  be  presumed  in  such  presumed,  as  to  one-half,  at  the  time 

a  case.    Id.  stipulated,  and,  as  to  the  other,  when  the 

Bill  in  equity,  for  specific  performance  danger  of  eviction  might  reasonably  be 

of  an  agreement  to  purchase  land.    De-  considered  at  an  end,  which  must  have 

fence — a  wan^>  of  title  in  the  plaintiff,  been  in  much  less  time  than  one  hundred 
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^  17.  On  the  other  hand,  the  question  may  arise,  how  far  the 
rights  of  a  cestui  que  trust  are  impaired  by  mere  lapse  of  time. 
On  this  point,  it  is  held,  that  express^  technical^  direct  or  pure 
trusts,  clearly  proved,  of  which  Chancery  has  proper,  peculiar 
and  exclusive  jurisdiction,  are  not  within  the  statute  of  limita- 
tions, though  liable  to  be  barred  after  the  lapse  of  a  reasonable 
time  without  enforcement;  but  implied  or  constructive  trusts  are. 
And,  if  the  evidence  of  a  trust  is  doubtful,  adverse  possession 
will  have  much  effect  in  barring  a  party's  rights!  The  period 
of  limitation  does  not  commence,  till  the  cestui  knows  of  some 
adverse  act  of  the  trustee.  And  where  the  owner  of  the  equit- 
able title  is  in  possession,  and  afterwards  evicted  by  the  party 
having  the  legal  title;  the  statute  begins  to  run  only  from  the 
time  of  eviction.  Implied  trusts  have  been  defined,  as  those  of 
which  courts  of  law  have  jurisdiction.^    The  Supreme  Court  of 

*  Brock  «.  Savage,  bl  P«nn.  410;  8  Maary  v.  MasoD,  S  Por.  211;  HaMH,  8 
Hayw.  158;  Shelby  v.  Shelby,  1  Cooke,  T.  bCoU.  617;  Wedderburn  v.  Wedder- 
182;  Kane  v.  Bloodgood.  7  John.  Gb.  burn,  4  My.  &  C.  41;  Att'y,&c.  v.  Fish- 
Ill;  Falls  V.  Torrance,  4  Hawk.  418;  mongers' &c.,  5  My..  &  G.  16;  Price  v. 
Tan  Rhyn  V.  Vincent,  1  M'Cord's  Gha.  Blakemore,  6  Beav.  607;  Bank,  &c.  v. 
818;  Oliver  v.  Piatt,  8  How.  888;  White  Beverly,  1  How.  184;  Baker  v.  Whiting, 
V.  White,  1  Md.  Gh.  68;  McDonald  v.  8  Sumn.  476;  Gouch  v.  Conch,  9  B. 
Simms.  8  Kelly,  888;  Evarts  v.  Nason,  Mon.  160;  Thomas  v.  Brinsfield,  7  Geo. 
11  Verm.  122;  Finney  v.  Cochran,  1  W.  164;  Varick  v.  Edwards,  11  Paige,  290; 
&  Serg.  118;  Talbott  v.  Todd,  6  Dana,  Murdock  v.  Hughes,  7  S.  &M.  219;  Lex- 
199;  Singleton  v.  Moore,  Rice,  110;  ington  v.  Bridges,  7  B.  Mon.  666.  See 
Bobannon  V.  Ithreshley.  2  B.Monr.  488;  Perkins  v.  Gartwell,  4  Harring.  270; 
Moore  v.  Green,  8  B.  Monr  418;  Nich-  the  late  case  of  Badge  v.  Badge,  2  Wall, 
olson  V.  Lauderdale,  8  Humph.  200;  87  (where  lapse  of  time  was  held  to  be  a 
Lloyd  V.  Currin,  lb.  462;  Porter  v,  Por-  bar);  also,  Bennett  v.  Fuhner,  49  Penn. 
ter,  lb.  686;  Piatt  v.  Oliver.  2  Blackf.  166. 
268;  Walton  v.  Coulson,   1  M'L.  120; 

and  forty  years;  and  that  the  title  was  breach  of  duty ;  no  presumption  in  favor 
good.  Hilary  v.  Waller,  12  Yea  289.  of  such  release  can  be  allowed.  Brew- 
Courts  sometimes  presume  extinguish-  ster  v.  Striker,  2  Gorost.  19. 
ment  of  a  title  in  order  to  sustain,  but  Delivery  and  acceptance  of  a  convey- 
rarely  to  disturb  the  possession.  Adair  ance  in  trust  will  be  presumed  after  pos- 
«.  Lott,  8  Hill,  182.  Where  a  deed  was  session  held  by  the  cettui  que  trust  for 
made  to  trustees  for  the  use  of  a  church,  more  than  twenty -five  years,  although 
which  was  afterwards  incorporated;  the  trustee  be  a  lunatic  at  the  time  of 
held,  after  a  long  time  a  coaveyance  the  conveyance,  and  continue  so.  Eyrick 
from  the  trustees  to  the  corporation  v.  Hetrick,  1  Harris,  488. 
would  be  presumed.  Dutch,  &c.  v.  But  where  a  trust  was  presumed,  from 
Hott,  7  Paige,  77.-  strong  circumstances,  once  to  have  ex- 
But  where  the  legal  estate  is  vestet^  isted,  after  the  lapse  of  forty  years,  and 
by  a  will  in  executors  or  trustees,  to  the  death  of  all  the  original  parties,  it 
effectuate  the  purposes  of  the  will,  and  was  also  presumed  to  be  extinguished, 
a  release   of  their  estate  would  be  a  Prevost  v.  Gratz,  6  Wheat  481. 
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the  United  States  have  said,  that,  where  a  trust  is  clearly  estab- 
lished, more  especially  if  .there  has  been  fraud,  on  principled  of 
eternal  justice^  lapse  of  time  shall  be  no  bar  to  relief.^a) 

■ 

*  Prevost  V.  Gratz,  6  Wheat.  498.  See    Wood.  8  Alabama  (N.  S.),  766}  Smith 
2  Story,  785,  et  tea*:  Plantera',  See.  v.    Smith  v.  Ramsey.  1  Gllm.  878. 
Farmers',  &c.,  8  Gill  &.  J.  449;  Wood  v, 

(a)  Where  a  will  anthorizes  the  ez-  la  the  property  was  barred.    Coze  v, 

ecatora  to   sell  lands  for  payment  of  .  Smith,  4  John.  Cba.  271. 

debts;  a  trust  is  hereby  created,  and  the  It   has  been  said,  that,  as  between 

lien  upon  the  lands  continues,  till  a  pre-  trustee  and  ceatui,  the  former  does  not 

sumption  of  payment  arises  ft'om  laps^  cease  to  stand  in  that  relation  by  any 

of  time.    Such  lien  is  not  limited  with  wrongftil  act  in  regard  to  the  estate,  ez- 

regard  to  time,  as  in  ordinary  cases,  cept  at  the  eUetion  of  the  latter.    Also 

Alezander  v.  McMurray,  8  Watts,  604}  that  trusts  are  ezcepted  from  the  statute 

Steel  V.  Henry,  9, 628.    When  an  action  of  limitations,  only  as  between  the  trus- 

is  brought  by  a  cettui  que  trust,  to  en-  tee  and  eettui.     Falls  v.  Torrance,  4 

force  against  the  trustee  the  provisions  Hawk.  418;  Fisher  «.  Tucker,  1  McO. 

of  the  trust  deed,  and  he  does  not  deny  Cha.  176;  Llewellin  «.  Mackworth,  15 

the  complainant's  interest  in  the  trust  Yin.  125. 

estate,  but  defends  upon  other  grounds;  Where  one  claims  that  land  bought  in 

the  limitation  to  the  suit  is  the  time  ap-  the  name  of  another  was  bought  for  him, 

plicable  to  sealed  instruments.    Flint  v.  and  he  was  once  ejected,  and  did  not  set 

Hatchett,  9  Geo.  828.  up  such  fact  in  his  defence,  and  had 

One  having  the  legal  Htle  to  land  con-  moreover  quitted  the  land,  anil  declared 
veyed  it  to  a  purchaser,  having  no  notice  his  intention  to  make  no  further  claim 
of  any  trust,  and  he  after  eighteen  years  to  it,  he  cannot  in  equity  recover  of  sub- 
devised  the  land.  Held,  after  the  lapse  sequent  purchasers.  Ferguson  v.  Tall*: 
of  thirty  years,  a  person  claiming  a  trust  madge,  220  111.  581;  Tallmadge  v.  Kirk, 

lb.  600. 
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CHAPTER  XXV. 

TRUSTS.  GESTDt  AND  TBU8TEE — TAEIB  BESPECHYE  INTERESTS, 
BIGHTS  AND  DUTIES,  AS  BETWEEN  THEMSELVES,  AND  IN  BELA- 
nOS  TO  THIBD  PEB80N8. 

1.  Incidents  of  a  tniit — right  of  ceitui  22.  For   what   amonnt    trustees    sball 

to  a  conreyance.  account. 

2.  C«si»iiiotprefadicedbyanyact,Stc.,  28.  Exchange  of  lands. 

of  tmstee;  change  of  estate  by  24.  CtttuVt  remedy  against  tmrtees. 

trustee.  26.  Compensation  and  allowance  to  trns- 
8.  JSxccntory  .agreement  —  binding  m  tee. 

fkvor  of  c—tui,  29.  Trustee  shall  not  purchase  the  trust 
4.  Conveyance  by  trustee  to  thhrd  per-  estate;    executors,  agents,   &c.r 

sons— notice  of  trust,  fce.  exceptions  to  the  general  rule. 

10.  ^mikorized  sale  by  trustee — liability  48.  Disclaimer  and  release  by  trustee. 

of  purchaser  to  the  cestui.  46.  Trustee  cannot  delegate  his  power. 

18.  Joint  trustees— conveyances  and  re*  46.  Chancery  may  remove,  appoint  new 

ceiptsby.  trustee,  &c.;  descent  of  trust  to 

19.  Liiability  of  trustee  to  cniui.    Be-  heirs. 

lease  of  debts.  48.  Who  may  be  trustees. 

20.  Sale  of  land.  40.  Trust /a«f«n«  on  the  estate. 

21.  One  trustee,  whether  liable  for  an-    60.  How  affected  by  escheat,  &c. 

other. 

• 

^  1.  The  three  leading  incidents  of  a  trust,  as  of  a  use  at 
common  law,  are  pernancy  of  Che  projits,  ea^eciUion  qfeatates,  and 
defence  of  the  land.^  The  first  and  last  of  these  properties  seem 
not  to  require  any  particular  comment.  With  regard  to  the 
second,  it  is  said,  that,  unless  it  is  expressly  provided  that  the 
truatee's  interest  shall  be  a  continuing  one,  or  where  a  cestui  has 
an  absolute  interest  in  the  trust,  he  may  compel  the  trustee  to 
convey  the  legal  estate  to  himself  or  any  one  whom  he  shall 
appoint.'  Of  course,  the  ceHtd  has  no  such  right,  where  the 
trust  is  created  only  in  part  for  his  benefit;  as,  for  instance, 
where  annuities  are  first  to  be  paid  by  the  trustee.    And  the 

'  -See  ch.  20,  sec'.  6.  1  Cruise,  860.    See  RoberU  v.  HaU,  86 

Stewart  v.  Chadwick,  d  Clarke, 468;    Term.  2S. 
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rule  seems  equally  inapplicable  to  that  numerous  class  of  cases, 
in  which  it  was  a  leading  object  of  the  party,  who  conveyed  or 
devised  the  land,  to  vest  the  legal  estate  permanently  in  the 
trustee  and  his  successors,  and  such  object  would  be  defeated 
by  compelling  them  to  part  with  it.  The  rule  is,  that,  in  the  , 
exercise  of  a  sound  discretion,  equity  will  compel  the  trustee  to 
transfer  the  legal  estate,  unless  the  intent  of  the  party  creating 
the  trust  require  that  ho  receive  the  profits.*  Thus,  where  one 
devised  the  use  and  improvement  of  laud  for  the  •  support  of  a 
child,  providing  that,  so  long  as  he  should  be  industrious  and 
economical,  he  should  be  entitled  to  the  use  and  improvement, 
and  to  all  he  should  raise  by  virtue  of  the  improvement;  the 
cestui,  if  shown  to  be  incapable  and  of  intemperate  habits, 
though  he  were  so  in  the  testator's  lifetime,  shall  not  recover 
possession  from  the  trustee.^  It  is  held  doubtful  whether  a 
trustee  can  safely  make  a  conveyance  to  execute  the  trust,  with- 
out a  decree  in  equity,  and  costs  will  not  be  awarded  against 
him  for  refusing  to  do  so.  The  general  rule  is,  in  case  of 
infants,  that  a  trustee  cannot  be  excused  from  strict  perform- 
ance without  a  decree.^(a)  But  a  trustee  cannot  justify  his 
refusal  to  convey  the  estate,  by  buying  in  an  outstanding 
title.*(6) 

'  Bass  «.  Scott,  2  Leigh,  859;  Jasper  Wood,  6  Paige,  697.  See  Holcombe  o. 
V.Maxwell,  1  Dev.  Eqn.  867;  Lynch  v.  Coryell,  2  Stockt.  892;  Armstrong  v. 
Utica,  &c.,  18  Wend.  286.  See  Morton  Zane,  12  Ohio,  287;  Williams,  8  Bland, 
V.  Southgate.  28  Maine,  41;  Bishop  v.  190;  Wampler  v.  Shipley,  lb.  188;  Win- 
Bishop,  18  Ala.  476;  Flournoy  V.  John-  der  v.  Diffenderffer,  2.  167;  Jones  «. 
son,  7  B.  Mon.  698;  Hoare  v.  Harris,  11  Stockett,  426;  Orchard  v.  Smith,  819; 
niin.  24.  Dorsey  v,  Gilbert,  11  Gill  &  J.  87;  Cal- 

*  Root  9.  Yeomans,  16  Pick.  488.  vert  v.  Godfrey,  6  Beav.  97. 

•  2  Story  on  Equity,  248;  Wood  r.  *  Kellogg  «.  Wood,  4  Paige,  678. 

(a)  In  Kentucky,  a  sale  by  a  trustee  the  legislature,  on  the  petition  of  C, 

is  invalid,  unless  made  under  a  decree,  with  the  concurrence  of  the  trustees  and 

or  unless  the  party  creating  the  trust  the  assent  of  M,  might  appoint  a  new 

joins.    1  Ky.  Rev.  L.  449.  trustee  in  place  of  those  named,  with  all 

(6)  Devise  to  trustees  and  their  heirs  their  powers;  and  authorize  a  saie  or 

in  fee.  as  Joint  tenants  and  trustees,  hi  mortgage  by  such  new  trustee,  with  the 

trust  to  receive  the  rents  and  profits,  and  assent  of  the  court  of  chancery,  of  a 

pay  them  to  C,  during  his  life,  to  then  part  of  the  estate,  and  an  application  of 

convey  to  his  lawful  issue  who  should  be  the  proceeds  to  pay  debts  contracted 

living  at  his  death,  in  fee,  and,  if  none  and  to  be  contracted  for  the  necessary 

should  be  living,  then  to  M  in  fee.    G  support  of  the  petitioner's  family;  the 

having  infant  children  living,  and  being  residue  to  be  invested  and  disposed  of  as 

unable  to  support  and  educate  them,  the  land  would  have  been.    Towle  v. 

and  the  lands  being  unproductive;  held,  Forney,  4  Duer,  164. 
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§  2.  It  16  the  general  rule  of  equity,  that  neither  any  act  nor 
any  omission  on  the  part  of  a  trustee  shall  be  allowed  to  pre- 
judice the  cestui  que  ti^usL^  To  prevent  this,  equity  will  treift 
money  as  land,  and  land  as  money,  and  consider  that  which 
ought  to  be  done  as  actually  done.^  .  So  long  as  the  subject  of 
an  express  or  implied  trust  remains  in  the  hands  of  the  trustee, 
or  of  his  heirs,  executors,  administrators  or  devisees,  the  Court 
of  Chancery  will  lay  hold  of  it  for  the  benefit  of  the  cestui,^ 

'  Lechmere  v.  Carlisle,  8  P.  Wms.  215;        *  See  ch.  1,  8.  52. 
Ba-nlu  V.  SqUod,  2,  716.    See  Neate  v.        '  Ridgely  v.  Carey,  4  Har.  &  McHen. 
Pink,  8  Eng.  L.  &  £qu.  205.  198. 

Also,  that  they  might  anthorisse  aeon-  An  equitable  tenant  for  life,  tinder  a 
yeyauce  on  a  valuation  to  be  agreed  npon  will,  may  have  possession,  upon  giving 
between  such  trustee  and  the  respective  security  to  fulfil  its  provisions;  and,  al- 
creditors,  provided  that  every  such  sale  though  the  trustee  had  previously  leased 
and  mortgage  and  conveyance  in  satis-  to  one  having  notice,  the  court  still  ap- 
faction  was  approved  by  a  roaster  of  the  pointed  a  receiver  to  let  to  the  tenant 
court,  and  a  certificate  of  such  approval  for  life,  with  security.  Baykes  v.  Bay- 
was  endorsed  upon  such  deed  or  mort-  kes,  1  Coll.  587. 
gage.    Id.  In  decreeing  a  conveyance  of  the  legal 

Also,  that  such  statutes  are  not  inhib-  estate  by  a  trustee,  equity  will  not  rc- 

ited  by  the  constitutional  provision  then  quire  a  general  warranty  deed,  but  only 

io  force,  which  declares,  *'  that  no  mem-  a  special  warranty  against  his  own  acts, 

ber  of  this  State  shall  be  disfranchised  Hoare  v.  Harris,  11  III  in.  24.    It  is  said, 

or  deprived  of  any  of  the  rights  or  privi-  the  court  will  not  take  the  legal  estate 

leges  secured  to  the  subjects  of  this  from  a  trustee,  and  vest  it  in  the  party 

State  by  this  constitution,  unless  by  the  entitled,  till  a  refusal  to  act  by  the  party 

law  of  the  land  or  the  judgment  of  his  entitled  to  a  conveyance.    Hodgson,  &o. 

peers;"  nor  by  that  clause  of  the  consti-  4  Eng.  L.  &  £qu.  182. 

tution  of  the  United  States,  which  de-  To  a  bill  filed  by  a  cestui  que  trust 

dares,  that  no  State  shall  pass  any  law  against  the  trustees  and  the  other  cestui 

'*  impairing  the  obligation  of  contracts."  que  trusty  for  the  purpose  of  obtaining  a 

Id.  conveyance  of  the  complainant's  share 

Also,    that   a   conveyance   by    such  of  the  legal  title  to  real  estate,  alleged 

trustee  to  a  third  person,  purporting  to  to  be  In  the  trustees,  and  for  partition, 

be  upon  a  pecuniary  consideration,  hav-  the  defendants  pleaded  that  neither  the 

ing  endorsed  upon  it  a  certificate  of  a  complainant  nor  the  trustees  were,  nor 

master  in  Chancery,  made  pursuant  to  was  either  of  them,  in  possession  of  the 

an  order  of  the  Court  of  Chancery,  and  premises  at  the  commencement  of  the 

in  form  thus:  ''Having  examined  the  suit;  without  denying  the  allegation  in 

within  deed,  I  approve  it  as  to  manner  the  bill,  that  the  trustees  held  the  legal 

and  form,  Dec.  14,  1818,  James  Hamil-  title  as  trustees  for  the  complainant  and 

ton  Master  in  Chancery,"  is,  prima  facie*  the  other  cestui  que  tnuty  in  different  un- 

valid.    Id.  divided  proportions.  Held,  the  complain- 

The  legislature  may  constitutionally  ant  was  entitled  to  a  decree  establishing 

order  a  conveyance  from  the  trustee  to  the  alleged  trust,  and  directing  the  con- 

the  cestui.    Dutch,  &c.  v.  Mott.  7  Paige,  veyance  of  the  complainant's  share  of 

77.    Where  land  is  given  in  trust  to  con-  the  legal  estate  to  him.  whenever  the 

vey  to  the  ce*tui  at  snch  a  time,  with  a  trustees  could  legally  make  suchconvey- 

power  of  sale  during  the  trust,  and  a  ance,  notwithstanding  the  whole   pre- 

conveyance  ia  not  then  made,  the  trustee  mises  were,  at  the  time,  held  adversely 

cannot  afterwards  sell,  though  the  trust  to  both  parties.    Bradstreet  v.  Schuyler, 

continues.      Grieveson    v.    Kirsopp,    2  8  Barb.  Ch.  608. 

Keen,  653.     See  Wood  v.  White,  lb.  A  trustee,  who  permits  the  debtor  to 

664.  retain  possession  of  the  estate^  waste  it, 
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Where  a  cestui  h  of  age»  the  trustee  has  no  right,  unless 
expressly  empowered,  to  change  the  nature  of  the  estate;  to 
fonvert  land  into  money,  or  the  converse.  Though  it  is  other- 
wise, it  seems,  if  the  cestui  is  an  infant.^  And  where  a  trustee 
disposes  of  the  trust  property,  the  cestui  que  trust  may  claim 
the  thing  received  in  exchange,  if  it  can  be  identified.'  And 
this,  although  the  property  received  in  exchange  may  have 
greatly  increased  in  value.  Though,  if  the  increased  value  be 
the  result  of  skilful  labor,  the  rule  may  be  different.^  Thus  a 
c^ui  que  trust  may  follow  the  trust  fund  into  hind  purchased 
with  it  by  the  trustee,  whether  the  contract  for  the  purchase  be 
executed  or  executory.^  So,  money  paid  into  court  by  the 
Liverpool  dock  trustees,  in  respect  of  leaseholds  for  years, 
taken  by  them  under  the  powers  of  their  act  of  Parliament,  was 
ordered  to  be  reinvested  in  the  purchase  of  copyholds  of  inher- 
itance.^ And  where  a  change  in  the  nature  of  the  estate  occurs 
by  operation  of  law,  the  property  will  be  still  held  on  the  same 
terms  as  before,  with  respect  to  the  mutual  rights  of  the  trustee 
and  cestui.  Thus  real  and  personal  property  was  devised  in 
trust,  the  rents,  issues  and  income  to  be  paid  to  the  cestui.  A 
pai*t  of  the  real  estate  being  taken  for  a  railroad,  and  the  dama- 
ges paid  to  the  trustee;  held,  this  sum  was  not  incamej  Ac,  to 
be  paid  to  the  cestuij  but  a  substituted  capital,  of  which  he  was 
merely  entitled  to  the  interest.*(a) 

^  2  story,  242;  DeBevoise  v.   Sand-  *  Piatt  «.  OliTer,  8  McLean.  27;  Tnr- 

ford,  1  Hoffm.  192.    See  Conch  o.  Couch,  ner  v.  Petigrew,  6  Hnmph,  488. 

9  B.  Mon.  ISO;  Moshier  v.  Knox,  &c.,  '  lb. 

82  lUin.  166;   Forbes  v.  Hall,  84  lb.  ^  Brothers  «.  Porter,  S  B.  Mon.  106. 

167;  Wardens.  &c.  v.  Rector,  &c.  45  *  Coyte's,  &c.  8  Eng.  Law  &  £q.  224* 

Barb.    856;    Hamilton    v.   Crosby,   82  *  Gibson  v.  Cooke,  1  Met.  75. 
Conn.  842. 

and  nse  it  as  his  own,  Is  responsible  for  stocks  or  other  safe  secnriiies,  and  paj 

the  injury  to  the  trust  fhnd,  out  of  his  the  income,  with  $200  annually  of  the 

own  estate.    Harrison  v.  Mock.  10  Ala.  principal,  to  the  testator's  daughter  for 

185.  life;  afterwards  to  pay  and  transfer  the 

It  is  no  ground  for  staying  a  decree  whole  of  the  trust  Aind  to  her  chQdren. 

upon  a  claim  for  the  execution  of  a  trust,  Held,    by   necessary    implication,    the 

that  a  bill  has  been  filed  for  its  execu-  trustee  had  power  to  sell  the  real  estate, 

tion,  embracing,  in  addition,  other  ob-  discharged   of   the   trust.     Pnrdie   v. 

Jects.    Scott  V.  Hastings,  5  Eng.  Law  Whitney,  20  Pick.  25.    See  Rathhnn  v. 

&  £q.  64.  Colton,  15  lb. 471 ;  Rider  v.  Sisson,  7  R. 

(a)  DeWse  to  a  trustee,  his  heirs  and  I.  841. 

representatires,  in  trust,  to  invest  and  An  assignment  by  a  tmstee,  pnrpori- 

reinTcst  the  land,  from  time  to  time,  in  ing  to  transfer  the  trust  property,  al- 
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§  3.  Even  where  a  trust  consists  in  a  mere  executory  agree' 
fiient  between  the  trustee  and  a  third  party;  it  is  held  that  such 
agreement  cannot  be  revoked  to  the  prejudice  of  the  cestui^ 
Thus,  where  a  father  contracts  in  writing  for  the  purchase  of 
land,  in  trust  for  his  son,  the  trust  will  be  enforced,  although 
the  vendor  has  since,  with  the  father's  consent,  devised  the  land 
to  another  person.  So,  where  an. owner  of  land  contracts  to 
convey  to  one  person,  and  conveys  to  another,  having  notice  of 
such  contract,  the  purchaser  takes  subject  to  all  the  rights  and 
equities  of  the  former  contracting  party.^ 

^  4.  But,  if  a  trustee  convey  the  land  held  by  him*  for  valu- 
able consideration,  to  one  ignorant  of  the  trust,  the  latter  shall 
hold  it,  discharged  therefrom.  It  has  been  seen^  that  a  creditor 
of  th»  trustee  cannot  take  the  land  to  satisfy  his  debt;  and  in 
this  respect  it  seems  to  make  no  difference  whether  the  creditor 
has  notice  of  the  trust  or  not  But  a  mortgage  by  the  trustee, 
though,  like  a  judgment,  it  is  a  mere  incumbrance,  will  pass  a 
title  to  an  ignorant  mortgagee  discharged  of  the  trust.'  In 
order  to  pass  a  perfect  title  to  the  purchaser  from  a  trustee, 
there  must  be  both  a  want  of  notice,  either  express,  or,  as  is 
sometimes  held,  implied  from  registraliony  and  a  valuable  con* 
sideration.  Neither  is  sufScient  of  itself.  Hence  a  gratuitous 
grantee  without  notice,  and  a  purchaser  for  consideration  with 

'  Tftylor  V.  Junes.  4  Des.  1 ;  Glorer  t.       *  Gh.  24 
Fisher,  11  Illin.  666.    Sm  John.  Gha.        *  Finch  «.  Winchelteft,  1  P.  Wms. 
186.  27S. 

though  insniBcient  to  pass  the  interest  sealed  writing,  In  trust,  to  pay  certain 

of  the  ct9tui  que  trtutj  may  pass  the  In-  debts;  held,  it  was  not  sufficient  in  itself 

dividiial  interest  of  the  trustee.    Piatt  v.  to  authorize  the  trustee  to  sell,  but,  as 

Oliver,  8  McLean,  27.  it  was  an  equitable  lien  on  the  land,  he 

Whether  a  trustee  has  an  equitable  should  obtain  authority  to  sell,  by  pray- 
right  to  convey,  is  a  question  purely  of  ing  for  a  decree  to  sell  for  the  purposes 
equitable  jurisdiction,  and  cannot  be  en-  of  the  trust.    Linton  v.  Boly,  12  Mis. 
tertained  by  a  court  of  law.    Canoy  v.  667. 
Troutman,  7  Ired.  166.  The  court  has  no  power,  upon  the  pe- 

At  law,  a  sale  by  a  trustee  conveys  tition  of  the  grantor,  the  cettui  que  trust 
the  legal  estate.,  and  the  title  of  the  pur-  and  the  trustees,  to  order  a  sale  of  real 
chaser  is  not  affected  by  the  trustee's  estate  lield  in  trust,  and  partly  for  the 
having  exceeded  the  power  to  sell,  given  benefit  of  infants,  although  a  sale  would 
by  the  trust  deed,  nor  by  a  misappliea-  be  beneficial  to  the  ceetui  que  fruei,  where 
tioD  of  the  proceeds  of  the  sale.  These  such  a  sale  would  be  contrary  to  the  pro- 
are  equUies  which  belong  to  another  tri-  visions  of  the  grant,  and  the  remainder* 
bunal.  D'Oyleyp.  Loveland.l  Strobh.45.  men  are  uncertain.    Turner,  10  Barb« 

Where  land  was  conveyed  by  an  un-  662. 

80 
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notice,  shall  be  alike  held  chargeable  with  the  trust.*  In  a  suit 
by  the  cestui  que  trust  against  such  purchaser  for  the  price  of 
the  property,  he  is  estopped  to  set  up  the  invalidity  of  the  sale, 
for  he  would  thereby  take  advantage  of  his  own  wrong.* 

%  5.  To  constitute  the  notice  requisite  to  charge  a  purchaser, 
it  is  sufficient  that  he  has  such  information  as  ought  to  put  him 
on  inquiry.^  It  is  a  question  for  the  jury.*  The  pendency  of 
a  suit  in  equity  by  the  cestui  against  the  trustee — ^after  the  ser- 
vice of  a  subpoena  and  filing  the  bill — is  implied  notice:*  or 
possession  of  the  land  by  the  cestui  f  but  not  a  recital  in  a  deed 
between  third  persons,  though  registered.^ 

§  6.  The  purchaser  from  a  trustee  is  chargeable,  if  he  have 
notice  of  the  trust,  though  he  have  no  notice  who  is  the  cestui.^ 

\  7.  Where  an  insolvent  trustee  sells,  partly  for  casl  and 
partly  in  payment  of  his  own  debt,  a  mortgage  given  to  him  on 
the  face  of  it  as  trustee,  the  purchaser  is  chargeable  with  the 
trust.®  But  where  a  survey  of  wild  land,  without  an  entiy  in 
the  book  of  entries,  constitutes  no  appropriation,  notice  of  such 
survey  to  one  holding  a  subsequent  land  warrant  does  not  affect 
his  title.'^  So  if  an  executor,  not  in  advance  to  the  estate,  dis- 
pose of  the  property  for  his  own  private  purposes,  whether  in 
payment  of  a  debt  or  for  a  new  pecuniary  consideration,  the 
purchaser,  having  notice,  is  chargeable  with  the  trust.  Thus  A, 
an  executor,  empowered  to  sell  lands,  sells  them,  and  takes  a 
deed  of  trust  for  the  price,  which  he  afterwards  assigns  as 
security  for  his  own  debt.  The  assignment  refers  to  the  deed 
of  trust,  which  refers  to  the  original  deed,  which  refers  to  the 

>  NicboUs  V.  Peak,  IBeasI.eO;  Davis  Buck  v.  Winn,  11  B.  Moii.820;  Pooley 

V.  Christian,  15  Gratt.  11;  Stewart  p.  v.  Budd,  7  Eng.  L.  &  Eqa.  229;  Dixon   • 

Ghadwick,  S  Clarke,  468;  Lancaster  v,  v.  Caldwell,  16  Ohio  St.  412;  Abbott  v. 

Allen,   1  Head,  826;    Manning  v.  6th  Reeves,  49  Penn.  494;  HaU  v.  Yanness, 

Parish,  &c.  6  Pick.  18;  Page  v.  Page,  8  lb.  467. 

N.  H.  187;  Chaplin  v.  Givens.Rice,  182;  *  Barksdale  v  Finney,  14  Gratt.  888. 

Paine  v.  Webster,  1  Verm.  101;  Wilson  ■  Fillimau  v.  Divera,  81  Penn.  429. 

r.  Mason.  1  Cranch,  100;  Hagthorp  v.  *  2  Paige,  202. 

Hook,  1  Gill  &  J.  271;  1  McCord's  Cha.  *  Murray  v.  Ballon.  1  John.  Gha  566. 

119-82;   Harrisburgh,   8cc.  v.  Tyler,  8  •  Pritchard  t>.  Brown,  4  N.  H.  404. 

Watts  8c  S.  878;  Hanley  v.  Spragne  7  ^  1  John.  Cha.  666. 

Shcpl.  481;  Hallett  v.  Collins,  10  How.  *  Maples  v.  Medlin,  1  Mnr.  219;  Con- 

174;  Harris  v.  De  Grafienreid.  11  Ired.  ner  v  Tnck,  11  Ala.  794. 

89;  Webster  v.  French,  U   Illin.   264;  *  Pendleton  v.  Fay,  2  Paige,  202. 

Heth  V,  Richmond,  be.  4  Gratt.  482;  *  Wilson  v.  Mason,  1  Cranch.  100 
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will.  Held,  the  assignee  was  chargeable  with  the  trusts  of  the 
executor.^  So  an  lussignment  of  a  deed  of  assignment  is  suf- 
ficient notice  of  the  trusts  contained  in  the  latter.' 

§  8.  If  a  trustee  repurchase  the  estate  from  a  purchaser  with- 
out notice,  the  trust  will  revive  as  a  charge  upon  the  land  in 
his  bands.' 

§  9.  But,  in  general,  a  purchaser  without  notice,  from  one 
with  notice,  is  not  chargeable  with  the  trust.  Nor  a  purchaser 
with  notice,  from  one  without  notice,^  even  though  the  second 
purchaser  had  notice  before  the  first  purchase.^ 

§  10.  The  rule  above  stated  is  sometimes  held  more  particu- 
larly applicable  to  executory,  as  distinguished  from  executed 
trusts.^  And  it  relates  to  unavthorized  transfers  by  a  trustee, 
which  involve  a  violation  of  duty  on  his  part.  A  difiTerent  lia- 
bility attaches  to  the  purchaser  of  trust  property,  which  the 
trustee  was  empowered  and  directed  to  sell,  for  a  cei*tain  speci- 
fied object.  The  general  rule  is,  that  the  deed  of  a  trustee 
conveys  an  absolute  title  at  law,  without  proof  by  the  purchaser 
that  the  conditions  of  sale  have  been  complied  with.  But  in 
equity  it  is  otherwise.^  Thus  where  one  conveys  or  devises 
land  to  trustees,  to  be  sold  or  mortgaged  for  payment  of  speci- 
fied debts  or  legacies,  or  to  obtain  money  to  be  invested  in 
funds,  th^  purchaser,  mortgagee,  &c.,  is  bound  to  see  to  the 
application  of  the  money,  or  the  land  will  still  be  liable  in  his 
hands.^  So,  where  land  was  sold  under  a  decree  in  chancery, 
for  payment  of  certain  debts  ascertained  by  a  report  of  the  mas- 
ter; it  was  held,  that  the  purchaser  was  charged  with  the 
application  of  the  money.'  And  a  proceeding  in  equity  will 
,  not  discharge  the  purchaser  from  seeing  to  the  application  of 
his  purchase-money;  and,  therefore,  the  cestui  que  trvsls  of  the 
will  are  necessary  parties  to  any  proceeding  looking  to  a  con- 
veyance.*** 

'  Graff  9.  Castleman,  6  Rand.  195.  ^  Taylor  v.  King,  6  Mun.  866-7. 

'  RnweU  v.  Clark,  7  Granch,  69-97.  '  Dunch  v.  Kent,  1  Ver.  260;  Spalding 

'  B«ivev  V  Smith,  1  Cruise,  626.  v.  Shalmer.  lb.  801.   See  Fyler  v.  Fyler, 

*  Bampusv.  Platner,  1  John. Ch.  218.  8  Beav.  660. 

*  Bracken  v.  Miller,  4  W.  &  Serg.  102.        *  Lloyd  v.  Baldwin,  1  Yea.  178 ;  (Lining 

*  See  p.  416;  Lancaster  v.  Allen,  1  v.  Peyton,  2  Desaus.  Cha.  878.) 
Head,  826.  '*  Duffy  «.  Calvert,  6  GiU,  487.      *. 
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^11.  The  same  liability  attaches  to  the  purchaser,  where  the 
purchase-money  is  to  be  applied  by  the  trustee  to  any  other 
definite  and  specific  object;  as,  for  instance,  where  an  act  of  par- 
liament granted  land  in  trust,  to  be  sold,  and  the  proceeds 
applied  to  the  rebuilding  of  a  printing  house.  And  the  rule  is 
no  less  applicable,  where  lands  are  liable  to  debts  without 
express  charge,  as  is  universally  the  case  in  the  United  States, 
than  in  England,  where  they  are  not  thus  liable;  because, 
though  no  charge  is  superadded  by  the  will,  as  beitoeen  the 
devisee  and  the  a'edttor,  the  relation  of  the  devisees  to  each  other 
is  materially  affected  by  it.^  So  if  a  trustee,  without  the  direc- 
tion of  the  cestui,  dispose  of  and  release  the  property,  before 
the  purposes  of  the  trust  are  fulfilled;  the  lien  on  the  property 
still  continues,  in  equity.^  So  a  release  from  the  cestui  to  the 
trustee  will  not  divest  any  rights  and  equities  resulting  from  a 
violation  of  his  trust  by  the  latter.' 

§  12.  Where  the  trustee  is  required  to  invest  the  proceeds  of 
sale  in  a  certain  way,  it  seems,  the  liability  of  the  purchaser 
extends  so  far  only  as  to  make  him  responsible  for  such  original 
investment;  and  that  he  is  not  answerable  for  any  subsequent 
misappi*opriation,  either  of  the  funds  themselves,  or  interest 
or  dividends  arising  from  them.^  And  unless  the  debts  and 
legacies  are  specified,  the  purchaser  is  not  responsible  for  the 
application  of  the  purchase-money.  That  is,  unless  the  debts 
are  specified,  he  is  liable  for  neither;  the  debts  being  payable 
first.  And  in  this  respect  it  is  immaterial  whether  the  land  is 
expressly  given  in  trust,  or  merely  charged  with  debts.  A 
charge  is  said  to  be  a  devise  of  the  estate,  in  substance  and 
effect,  pro  tanto,  upon  trust  to  pay  the  debts.^a) 

'  Gotterel  v.  Hampson,  2  Yern.  6;  12  96 1  Amb.  677;   Dnraley  v..  Berkeley,  6 

Wheat.  601.     See  Butler  v.  Hicks,  11  Yes.  654,  n.;  Bailey  v.  Ekins,  7.  828; 

S.  &  M.  78.  Rogers  v.  SkiUicorne,  Amb.  188;  Gard- 

*  Wolfen  V.  Bate.  9  B.  Mon.  208.  ner  v.  Gardner,  8  Mas.  218-9;  Andrews 

*  Iddtngs  o.  Bruen,  4  Sandf.  Gh.  8.  v.  Sparbawk,  18  Pick.  898;  Duffy  v.  Gal- 

*  2  Booth's  Gas.  and  Opin.  114.  vert,  6  Gill,  487;  Ghadbury  v.  Duval.  10 

*  Jebb  V.  Abbet,   1  Bro    186,  n  ;  1  Barr,  216. 
Yern.  261;  WiUiamson  v.  Gurtis,  8  Bro. 

(a)  A  trustee  cannot  waive  rights  of  and  in  favor  of  one  who  knew  of  the 
the  ceitui  que  trust  by  an  cxenntory  con-  equities  between  the  trustee  and  the  ex- 
tract, without  a  valuable  consideratioui    tut  que  trust;  and  such  contract  will  not 
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§  13.  Although  most  of  the  cases,  in  which  the  doctrine  above 
named  has  been  established,  seem  to  relate  to  CiiisteeSf  yet  there 
is  another  class  of  decisions,  in  which  a  distinction  is  made 
between  a  purchase  from  a  mere  heir  or  devisee,  charged  with 
payment  of  debts,  and  one  from  a  trustee,  who  is  the  hand  to 
receive  the  money ^  and  whose  receipt,  therefore,  is  said  to  be  a 

be  enforced  by  a  court  of  equity » to  the  decree  agaioBt  the  purchaser  for  such 

injury  of  the  trust  estate.    Mayrant  v.  fourth  part,  the  trustees  and  grantor 

Gnignard,  8  SCrobh.  £q.  112.  being  also  parties  to  the  suit)  the  pur* 

Where  the  owner  of  a  farm  dedicates  chaser  is  entitled  to  a  decree  over  for  the 

a  portion  of  it  to  a  charity,  as  to  a  same  against  the  grantor  and  trustees, 

school,  without  a  conveyance,  and  after-  althou|j^  he  has  a  remedy  at  law  on  their 

wards  conveys  his  farm  to  another,  the  warranty.    lb. 

grantee  becomes  only  trustee,  in  respect  A  purchaser  of  land  from  one  who  is 

to  the  portion  so  dedicated,  for  the  cffttti  in  fact  a  trustee,  but  who  sells  hi  his 

fuc  trusts;  and,  if  he  ousts  them  from  own  name,  may  defend  against  payment 

the  possession  of  it,  they  may  maintain  of  the  purchase-money,  although  he  has 

ejectment    against   him   to  regain    it.  taken  a  deed  and  given  his  bonds,  on 

Sikhool    Directors   v.    Dunklebergeri    6  which  judgments  have  been   entered. 

Barr,  29.  Beck  v.  Ulrick,  1  Harris,  686. 

A  testator  left  property  in  trust  for  Where  a  vendee  of  real  estate,  in  his 

the  sole  and  separate  use  of  his  daugh-  answer  to  a  bill  brought  by  the  wife  and 

ters.    At  the  commissioners'  sale,  uiider  children  of  A,  admits  that  he  had  heard 

on  order  of  distribution,  the  husband  of  that  the  estate  was  in  some  way  devised 

a  legatee  became  a  purchaser,  and  the  in  trust  for  A,  his  wife  and  children; 

legacy  to  his  wife  was  allowed  in  part  this  admission  charges  him  with  notice, 

payment.    Held,  he  took  the  land  sub-  Haywood  v.  Ensley,  8  Humph.  460. 

ject  to  the  trusts  declared  in  the  will ;  It  is  the  duty  of  both  the  trustee  and 

and  a  sale  of  the  land  for  the  debt  of  the  purchaser,  where  property  held  in  trust 

husband  would  not.  after  the  death  of  for  a  wife  is  sold,  to  see  that  the  f^nd  is 

the  husband,  prevent  the  court,  on  her  paid  over  to  the  trustee,  and  reinvested 

application,  from  restoring  her  to  pos-  as  directed.    And  if,  in  violation  of  the 

session,  and  ordering  an  account  of  the  deed,  the  purchaser  contract  with  the 

rents  and  profits  from  her  husband's  husband,  pay  him  the  purchase-money, 

death.      Williams   v.  Hollingsworth,  1  and,  upon  the  written  authority  of  the 

Strobh.  £q.  lOS.  wife,  the  trustee  convey  title  to  him, 

Land  was  conveyed  in  trust  to  pay  the  such  sale  and  conveyance  is  a  breact  of 

debts  of  the  grantor  out  of  the  rents  and  trust,  a  fraud  upon  the  power,  and  will, 

profits,  the  support  of  himself,  his  wife  upon  the  application  of  the  wife,  be  aet 

and  children,  and  at  his  death  to  be  di-  aside.    Gardwell  v.  Cheatham,  2  Head, 

vided  among  his  children.    Held,  the  14. 

trustees  had  no  authority  to  sell,  how-  The  maker  of  a  note  sold  an  estate  to 

ever  argent  the  necessity.    Mundy  .v.  the  third  indorser,  under  an  agreement 

Yawter,  8  Gratt.  618.  that  the  purchase-money  should  be  ap- 

And  a  purchaser  from  such  grantor  propriated  to  the  discharge  of  the  note, 

and  the  trustees  will  be  held  to  have  no-  and  to  save  harmless  the  second  indorser. 

tice  of  the  trust,  and  be  bound  to  know  Held,  the  third  indorser  was  a  trustee 

that  the  trustees  had  no  power  to  sell.  lb.  for  the  second,  and  the  assent  of  the 

But,  it  appearing  from  the  title  papers  second  indorser  to  the  trust  would  be  pre- 

that  the  grantor  bad  only  an  interest  of  sumed,  and  that  the  trust  could  not  be 

one-fourth  part  of  the  lands  described,  afterwards  defeated  by  arrangement  be* 

although  an  equitable   interest  in  the  tween  the  maker   and  third  indorser. 

whole,  ^e   purchaser,  without   actual  Stockard  v.  Stockard,  7  Humph.  808. 

notice  of  the  equitable  title,  will  be  held  See  Ricketts  v.  Montgomery,  16  Maryl. 

a  purchaser  with  notice,  to  the  extent  46;    Washington   v.    Emery.    4   Joaan 

of  only  one-fourth  part  of  the  land.  lb.  Equ.   82. 

The  essiui  fue  trust  having  obtained  a 
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perpetual  di8charge.*(a)  Sir  William  Grant  remarked,  that  the 
doctrine  on  this  subject  had  been  carried  farther  than  equity 
would  warrant;  and  that  although,  where  one  pui'chased  from  a 
trustee  having  no  right  to  sell,  he  ought  to  be  charged  with  the 
trust,  yet,  where  the  trustee  had  such  right,  he  should  be  able, 
as  incident  thereto,  to  give  a  receipt  for  the  price.*  Upon  this 
principle,  where  an  estate  is  limited  to  trustees  for  payment  of 
debts  and  legacies,  the  trustees  having  raised  the  money,  but 
misappropriated  it;  held,  the  creditors  and  legatees  had  no 
further  lien  upon  the  land,  but,  having  once  borne  its*  burthen, 
it  went  to  the  heir;  that  the  estate  was  debtor  for  the  debts  and 
legacies,  but  not  for  the  faults  of  the  trustees.^ 

§  14.  It  is  a  common  practice  to  make  express  provision  in 
the  deed  or  will,  that  the  receipt  of  the  trustees  shall  be  a  suffi- 
cient discharge  to  the  purchaser.  In  such  case,  the  latter  is  of 
course  exempt  from  all  liability.  But,  if  there  are  several  trus- 
tees, the  receipt  of  a  part  only  will  not  discharge  a  purchaser 
with  notice,  although  the  others  have  refused  to  act,  and  con- 
veyed their  interest  to  their  fellows.  An  express  renunciation 
of  the  trust,  however,  would  dispense  with  the  necessity  of  a 
signing  by  the  trustee  who  renounced.^(&) 

*  Cuthbert  V.Baker,  Sng.  Yen.  878;  4        *  1  Salk.  158.    (It  does  not  appear 
't^s.  99.  that  the  debts  were  tpecifUd') 

*  Balfour  v.  Welland,  16  Yes.  151-6.  *  Crewe  v,  Dicken,  4  Yes.  97. 

• 
(a)  This  distiuctioQ  is  rejected  in  Mas-    the  United  States,  in  the  case  of  Potter 

sachusetts;  (Andrews  v.  Sparhawk.  18  v.  Gardner,  12  Wheat.  J98.  (Ace.  Card- 
Pick.  401,)  but  seems  to  be  recognized  well  v.  Chatham,  2  Head,  14;  Wyse  v, 
in  Maryland  (Diiffey  v.  Calvert,  6  Gill,  Dandridge,  85  Mis«.  672.  See  Tail  v. 
487)  and  Illinois  (Reeves  v.  Allen.  5  Morse,  4  Met.  528;  Ball  v.  Harris,  4  My. 
Gilm.  286).  &C.  264,  that,  where  property  is  charged 

(6)  Where  a  trustee,  empowered   to  with  debts  and  devised  in  trust,  the  trus- 

sell  the  land  and  re-invest  the  proceeds  tee  may  sell  or  mortgage,  and  the  pnr- 

to  the  same  U8<;s,  Joins  in  a  conveyance  chaser  is  not  bound  for  the  application 

with  the  cestui;  held,  in  South  Carolina,  of  the  purchase-money.   Eland  v.  Eland, 

partly  on  the  ground  of  local  circum-  lb.  420.) 

stances  and  usage,  that  the  purchaser  is        In  this  case,  the  testator  devised  an 

not  responsible  S>r  the  disposition  of  the  estate  to  his  son  A,  in  fee,  "  he  paying 

money.     Lining  v.  Peyton,  2  Dessaus.  all  my  Just  debts  out  of  said  estate.  And 

875.  *  I  do  hereby  order,  8cc.,  that  my  son 

The  whole  doctrine  of  the  liability  of  shall  pay  my  debts  out  of  the  estate," 

the  purchaser,  either  from  trustees  or  &c.'    A  sold  the  estate  to  B.    The  exe- 

other  parties  authorized  to  sell,  for  the  cutrix  and  other  devisees  filed  a  bill  in 

right  application  of  the  purchase-money,  equity  against  A  and  B,  for  the  purpose 

seems  to  have  been   overruled  or  very  of  charging  B  with  the  application  of  the 

much  shaken  by  the  Supreme  Court  of  money  to  the  debts  of  the  testator.    It 
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§  15.  It  is  said,  that,  where  lands  are  devised,  in  trust  to  be 
sold  for  payment  of  debts,  in  case  the  personal  estate  shall  prove 
insufficient  for  that  purpose  ;  a  purchaser  without  notice  acquires 
a  good  title  as  against  the  heir,  although  the  personal  estate  is 
not  insufficient.  The  law  does  not  require  him  to  look  into  the 
condition  of  the  testator's  estate.  But  implied  notice  is  sufficient 
to  impair  his  title ;  as,  for  instance,  a  lis  pendens,  to  have  an 
account  between  the  heir  and  executor.^  This  doctrine,  how- 
ever, is  denied  by  high  authority ;  and  it  is  laid  down,  that, 
when  a  power  is  given  to  executors  to  sell  for  this  purpose, 
deficiency  of  personal  estate  is  a  condition  precedent  to  a  good 

'  Calpeper  v.  Aston.  2  Cha.  Ca.  115;  Coleman  v,  McKinney,  8  J.  J.  Mar.  249. 

appeared  that  a  part  of  the  purchase-  trust  to  sell  and  pay  debts  not  otherwise 
money  was  paid,  by  extingaishing  debts  provided  for.  The  trustees  conveyed  to 
due  from  A  to  third  persona,  and  a  debt  A,  under  the  power ,  for  a  consideration 
due  from  A  to  B,  and  that  another  part  mentioned  in  the  deed,  but  not  in  fact 
remained  due  in  the  form  of  a  note  not  paid.  A  mortgaged  the  land,  and  it  was 
negotiable.  Held,  B  should  be  charged  sold  by  the  sherOf  under  the  mortgage, 
with  such  part  of  the  purchase-money  Held,  the  mortgagee  had  priority  over 
as  remained  unpaid,  absolutely;  and  with  the  creditors  of  the  testator,  who  had 
such  part  as  had  been  applied  to  the  obtained  Judgment  within  five  years  after 
debts  of  A,  contingently;  the  decree,  in  his  death  ;  and  he  was  not  bonnd  to  see 
regard  to  the  latter,  being  in  the  first  to  the  appropriation  of  the  purchase- 
instance  against  A,  and,  on  his  failure  money  of  the  conveyance  to  A.  Cad- 
to  pay,  against  B.  The  court  remark,  bury  v,  Duval,  10  Barr,  266;  Franklin, 
that  no  question  seemed  to  be  made  as  &c.,  lb. 

to  the  authority  of  those  modem  deci-  Where  an  administrator  purchases  real 
sions,  which  deny  the  distinction  between  estate  with  funds,  a  moiety  of  which  be- 
lauds chargfjd  in  the  hands  of  an  heir  or  longs  to  himself,  and  the  other  moiety^ 
devisee  with  the  payment  of  debts,  and  others,  in  an  action  of  ejectment  by  the 
lands  devised  to  a  trustee  for  the  pay-  cestui  que  trutt  against  a  purchaser  of  the 
ment  of  debts.  In  either  case,  the  per-  land  from  the  administrator,  without 
son  who  pays  the  purchase-money  to  the  notice  of  the  trust,  the  purchaser  is  enti- 
persoo  authorissed  to  sell  is  not  bound  to  tied  to  be  reimbursed  the  one-half  of  the 
look  to  its  application,  unless  the  money  purchase-money  paid  by  him  before  no- 
is  misapplied  (as  in  this  case)  with  his  tice  of  the  trust,  unless  he  has  been  fully 
co-operation.  With  regard  to  this  case  compensated  to  the  extent  of  that  moiety 
it  is  to  be  observed,  that,  although  the  out  of  the  rents  and  profits.  It  is  not, 
language  of  the  court  disavows  the  lia-  however,  necessary  that  the  amount 
bility  of  bona  fide  purchasers,  in  any  should  be  tendered  before  suit  brought. 
case,  yet  th6  facts  would  warrant  no  Beck  v.  Uhrich.  4  Harrfs,  499. 
other  decision,  even  according  to  the  old  The  administrator,  who  was  a  co-de- 
Tule,  because  the  debts  were  not  specified,  fendant  in  the  ejectment  suit,  is  entitled 
Story.  J.,  lays  down  the  same  rule,  but  to  be  reimbursed  for  expenses  incurred 
vnik  this  important  limitation.  S.  G.  8  in  the  creation  of  the  trust,  and  advances 
Mas.  218.  And  the  Supreme  Court  in  made  for  the  benefit  of  the  trust.  lb. 
Massachusetts  adopt  his  views.  Andrews  The  administration  account,  settled 
9.  Sparhawk,  13  Pick.  401.  after  the  suit  brought,  is  evidence  in 
In  Pennsylvania,  a  testator  devised  the  favor  of  the  defendants,  to  show  the 
residue  of  his  real  estate  to  bis  wife  A,  amount  of  money  advanced  by  the  ad- 
for  life,  (she  beiag  also  executrix,)  and  ministrator  in  the  purchase  of  the  land, 
to  trustees  subject  to  her  life  estate,  in  but  it  is  not  conclusive,    lb. 
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title  in  the  purchaser.^  And,  inasmuch  as  the  personal  estate 
is  by  implication  primarily  liable,  it  seems  the  same  rale  is  appli- 
oable,  although  the  will  does  not  expressly  order  that  it  be  sold 
in  the  first  instance.  But  an  order  of  court,  authorizing  a  sale 
of  lands,  is  conclusiye  of  its  validity,  though  it  turns  out  that 
there  were  personal  assets.'  And  where  a  trustee  is  authorized, 
generally,  to  sell  land  for  payment  of  debts,  a  purchaser  acquires 
a  good  title,  although  more  was  sold  than  was  necessary  for  this 
object;  more  especially  where  the  sale  takes  place  under  a 
decree  of  Chancery,  and  with  the  consent  of  parties  interested. 
HeBce,  under  such  circumstances,  a  purchaser  cannot  avoid  the 
bargain,  by  alleging  a  defect  in  the  title.^ 

^  16.  A  beneficiary  cannot  set  aside  a  sale  by  his  trustee  and 
recover  back  the  property,  and  yet  retain  the  consideration;^  nor 
after  long  acquiescence.^ 

§  17.  A  trustee,  who  conveys  according  to  a  sale  made  by 
his  cestui  que  trust  (who  was  sui  juris)  cannot,  although  the 
cestui  might,  set  aside  the  deed,  on  the  ground  that  the  sale  was 
a  fraud  on  the  cestui.^ 

\  18.  Joint  trustees  have  all  an  equal  interest  and  authority, 
and  must  join  in  eonveyanees  and  receipts.  But,  where  one  only 
receives  money,  the  others,  though  joining  in  a  receipt  for  it, 
will  not  in  general  be  held  accountable.  An  express  provision 
is  almost  universally  inserted  in  trust  deeds,  that  each  trustee 
ahftll  bo  accountable  only  for  such  sums  as  actually  come  to  his 
hands.^  Payment  to  one  of  two  trustees  is  held  to  bind  both.® 
And  one  trustee  is  held  liable  for  concealing  the  wrong  of 
anotber.^a) 


'  Fearne's  Opin.  121 ;  Sag.  Yen.  &  P. 
848. 
.*  Leverett  v.  Harris,  7  Mass.  292. 

*  Spaldingv.  Shabner,  1  Yern.  808$ 
I^atwych  *.  WInford,  2  Bro.  248. 

*  Fears  v.  Lynch,  28  Geo.  249. 

*  Mitchell  V.  Berry,  1  Met.  Ky.  802; 
EUig  V.  Nagloe,  9  Gal.  688. 

*  Prouty  V.  Edgar.  6  Clarke.  868. 

^  FeUowB  V.  Mitchell,  1  P.  Wm«.  si* 


Bartlett  v.  Hodgson,  1  T.  R.  42;  Kip  v, 
Denistott)  4  John.  26;  Monell  v.  Monell, 
6  John.  Gha.  296. .  See  Taylor  v.  Rob- 
erts, 8  Alab.  17.  88;  Nicoll  v.  MlUer,  87 
I11.887. 

*  Hnsband  v,  Davis,  4  Eng.  L.  &  Eqn. 
842. 

•  See  Att'y  Gen.  v.  Holland,  2  T.  & 
Col.  688;  Bayley  v.  Rees,  Holt.  Eq.  80. 


(a)  Two  out  of  three  trustees  for  a    execute  a  deed  of  property}  unless  the 
private  assoeiation  have  no  power  to    third  has  had  an  opportunity  to  cobsuU 
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§  19.  The  general  rule  is,  that  a  trustee  shall  not  be  allowed 
to  derive  any  personal  advantage  from  his  trust.  Hence,  if  he 
compound  a  debt  due  from  the  estate,  the  profit  goes,  not  to 
him,  but  to  the  cestm  que  trust.  But  if,  in  good  faith  and  with 
discretion,  he  release  a  debt,  he  shall  not  sustain  any  loss 
thereby.* 

§  20.  Where  a  trustee  commits  a  breach  of  trust,  he  will  be 
held  strictly  accountable  for  all  consequences.  Thus,  if  he 
wrongfully  sell  the  estate,  he  shall  answer  to  the  cestui  for  its 
full  value.(a)  So  trustees  who,  without  sufScient  cause,  doubted 
the  identity  of  their  cestui  que  trusty  and,  in  breach  of  trust,  paid 
over  the  trust  fund  to  others,  were  ordered  to  make  good  the 
same,  and  pay  the  costs  and  interest,  at  5L  per  cent, — ^the 
accounts  to  be  taken  with  rests.  But  the  law  will  protect  a 
trustee  who  acts  with  reasonable  discretion  and  according  to  his 
best  judgment,  though  he  make  some  trifling  mistakes  in  doubt- 

'  RobioBon  v.  Pett,  8  P.  Wms.  261;    Pnsey  v.  Glemson,  9  S.&R.  204;  Forbes 

.  Rom,  2  Bro.  180. 

and  advise  witb  them  as  to  such  convey-  A  cestui  que  irwt  may,  under  (New 

anoe;  and  equity  may  set  aside  a  deed  Torlc)  1  Rev   Sis.  729,  sec.  60,  bring  a 

so  made,  and    order  a  reconveyance,  bill  in  equity  against  his  trustee,  who 

But  the  special  terms  of  the  trust  deed  has  executed  a  lease  with  an  inadequate 

might  give  such  power.  Heard  v.  March,  rent,  under  a  power  to  lease  only  at  the 

12  Gush.  580.  best  procurable  rent,  to  compel  him  to 

The  abandonment  of  a  trust,  by  one  maka  a  new  lease  at  a  full  rent,  regard- 

of  two  trustees  who  are  joint  tenants,  less  of  the  old  lease.    Griffen  «.  Ford,  1 

does  not  vest  his  title  in  the  remaining  Bosw.  128. 

trustee,  without  deed  or  legal  process.  Where  trustees  advance  money  to  the 

Webster  v.  Yandeventer,  6  Gray,  428.  ccftvit  ^e  triM^,  understanding  it  will  be 

See  Att'y,  &c.  v.  Holland,  2  Y.  &  Gol.  deducted  fVom  the  rents  of  the  trust  pro- 

688;  Bayley  v.  Rees,  Holt.  Equ.  80.  perty,  it  is  a  lien  on  the  incoming  rents 

(a)  Trustees  for  creditors  cannot  be  and  not  on  the  property  In  trust.    EUig 

held  accountable  as  tenants  for  more  v.  Naglee,  9  Gal.  688. 

than  the  profits  actually  received,  where  The  misconduct  of  trustees,  for  the 

there  is  no  pretence  of  negligence,  mal-  purpose  of  urging  a  sale,  cannot  impair 

versation^  or  fraud.    Hamburgh.  &c.  e.  the  rights  of  creditors  interested  in  the 

Edsall,  1  Besal.  892.  sale.    Garter  «.  Neal,  24  Geo.  846. 

The  ee$tui  may,  at  bis  election,  re-  Trustees  to  sell  and  pay  debts,  selling 
daim  the  property;  or  claim  other  within  a  reasonable  time  and  applying 
property  taken  in  exchange.  Oliver  v.  the  proceeds  to  pay  the  debts,  execute 
Piatt,  8  How.  888.  Implied  notice  will  their  trust;  but  if  the  sale  was  fraudu- 
bind  the  purchaser.  lb.  And  one  Joint  lent  and  the  proceeds  applied  to  the 
owner  will  be  bound  by  notice  to  the  debts,  the  trustees  would  be  account- 
other,    lb.  able  for  the  difference  between  the  full 

If  a  trustee  makes  no  effort  to  obtain  value  at  the  time,  and  the  price  broaght| 

a  tenant,  and  himself  occupies;  he  will  with    Interest.    Gleghorn   «.  Love,    24 

be  charged  with  the  highest  rent  that  Geo.  690 
could  have  been  obtained.    Landis  v. 
Scott,  82  Penn.  495. 
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fill  matters.  So  he  is  not  responsible  for  wrongs  to  the  estate, 
in  which  he  had  no  agency.^ 

§  21.  One  trustee  is  liable,  for  concealing  the  wrongful  acts 
of  another.     . 

§  22.  A  trustee  in  possession  has  been  held  bound  to  account 
for  all  that  might  have  been  received  from  the  estate.^ 

§  23.  Where  a  trustee,  authorized  to  sell  lands,  and  apply  the 
proceeds  to  payment  of  debts  or  purchase  of  stock,  exchanges 
them  for  other  lands,  he  shall  account  for  the  full  value  of  the 
lands  exchanged.^ 

§  24.  It  has  been  intimated  in  England,  and  expressly  decided 
in  Massachusetts,  that  a  cestui  que  trust  may  maintain  an  action 
at  law  against  his  trus£ee  for  breach  of  trust,  as  upon  an  implied 
assumpsit.  Of  course,  even  in  England,  he  stands  on  the 
footing  of  a  mere  simple  contract  creditor.  So  a  cestui^  after 
the  death  of  the  party  who  declared  the  trust,  may  maintain  a 
suit  in  his  own  name  against  the  trustee,  if  the  latter  refuse  to 
pay  over.* 

§  24  a.  A  receipt  in  full  from  a  cestui  que  trust  to  the  trustee 
is  prima  facie  evidence  of  a  settlement,  and  throws  on  the  cestui 
the  burden  of  proving  fraud;  but  less  than  the  ordinary  evi- 
dence will  be  required.'  A  cestui  may  go  behind  such  receipt, 
though  of  age,  if  acting  without  full  knowledge  of  the  facts, 
and  on  ex  parte  statements,  and  subject  to  undue  influence.* 

^  25.  The  statute  of  limitations^  begins  to  run  from  a  settle- 
ment and  receipt;  but  if  such  settlement  is  made  while  the 
trustee  exercises  undue  influence  over  the  cestui^  he  may  have 
the  settlement  examined  into  at  any  time  within  the  statutory 


'  Smith  V.French,  2  Atk.  248;  IHarr.  *  Boardman  v,  Mosman,  1  Bro.  68; 

&  6. 11 ;  Root «.  Teomans,  15  Pick.  488;  Rogerii  «.  Rogers,  1  Paige.  188. 

Forshaw  «.  Higgioson,  89  JBng.  L.  &  Eq.  *  Ringgold  v,   Ringgold,   1   Harr.  8c 

888;  Courteev.  Dawson,  2  Bland,  289;  G.  11. 

Chase  v.  Lockerman,  11  Gill  &  J.  185;  *  Stuart  v.  Mellish,  2  Atk.  612;  Twitt 

Rainsford  v.  Rainsford,  Rice,  848;  An-  v.  Cootcer,    3    Harr.   451;   Newhall  v. 

gell  V.  Dawson,  8  Y.  &  Coll.  808;  Hester  Wheeler,  7  Mass.  198;  Gifford  v.  Maalev, 

V.  Wilkinson,  6  Humph.  215;  Hutchins  For.  109;  Lyddel  vl  Weston,  2  Atk.  19; 

V.  Hutchins,  6  Eng.  L.  &  Equ.  41.    See  Gadsden    v.   Lord,    1   Dess.    216.    See 

Tueker  «.  Cocke,  81  Miss.  184;  EUig  v.  Pickering  v.  DeRochemont,  45  N.  H.  67. 

Naglee,  9  Cal.  688;  Landis  v,  Scott,  82  *  Keaton  v.  McGwier,  24  Geo.  217. 

Penn.  495.  *  Wellborn  v.  Rogers,  lb.  558. 
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bar.     If  fraud  is  discoyered,  the  statute  begins  to  run  from  the 
discovery,  if  the  party  labors  under  no  disablity,  and  is  not  in 

^  26.  It  was  formerly,  held,  that  a  trustee  could  not  be  allowed 
any  compensation  for  his  services.  This  rule  was  founded  upon 
the  reasons,  that  by  such  allowance  the  estate  might  be 
exhausted;  that  it  was  impossible  to  fix  upon  a  fair  amount,  one 
man's  services  being  worth  more  and  another's  less;  and  that 
the  trustee  had  his  option,  whether  to  accept  or  refuse  the  office.' 
Another  reason  assigned  is,  that  there  is  much  solicitude 
and  vexation  in  most  trusts,  which  cannot  be  compensated  by 
money.^(a)  But  where  the  party  creating  the  trust  directed 
that  the  trustees  should  be  compensated,*  it  was  held  that  such 
order  should  be  carried  into  effect;  and  the  amount  of  compen- 
sation was  referred  to  the  master  to  settle.^(d) 

'  21  Geo.  217.  12;  Thompson  v.  Finch,  89  £ng.  L.  & 

*  Treat,  of  £qu.  lib.  2,  ch.  7,  lec.  8.    £aa.  97. 
See  Gilbert  v.  Dyneley,  8  Man.  &  G.        '  Barrell  v.  J07. 16  Mass.  228. 

*  Ellison  V.  Airey,  1  Yes.  112. 

(a)  This  rale  seems  to  be  still  in  force  (6)  It  is  said,  the  general  practice  in 

in  Ohio,  and  in  INew  York  it  has  been  America,  and  especially  in  Massacha- 

held  donbtfnl,  whether  even  a  positive  setts,  is,  to  allow  commissions  to  trus- 

agreement  with  the  cestui  for  compensa-  tees,    in    case  of  open    and    admitted 

tion,  made  after  creation  of  the  trust,  is  express  trusts,  unless  the  trustee  has 

binding.    Constant  v.  Matteson,  22  111.  forfeited    them    by    gross    misconduct. 

&46;  Walk.  Intro.  814;  Manning  v.  Man-  Jenkins  v.  £ldridge,  8  Story,  825.    In 

ning,  1  John.  Cha.   527;  Meacham  v.  Massachusetts,  trustees  are  allowed  a 

Steams,  9  Paige,  898;  Iddingsv.  Brucr,  commission  of  fiye  per  cent,  and    the 

4  Sandf.  Ch.  228;  Switzer  v,  Skiles,  8  allowance  thereof  will  not  prevent  that 

Gilm.  529.  of  specific  charges  also.    In  such  case, 

(In  llew  York,  after  the  estate  of  the  commissions    are  considered    as  a 

trustees  ceases,  by  the  Revised  Statutes,  compensation  for  services  not  specially 

00  the  cessation  of  the  objects  of  the  mentioned  in  the  account.    But  a  trns- 

trust,  they  have  no  longer  a  lien  on  tee  cannot  have  an  allowance  by  way  of 

the  land  for  any  unpaid  charges  and  commission,  on  assuming  his  office, 

commissions.      Bellinger   e.   Shafer,   2  ('^  On  the  gross  amount  of  all  the  pro- 

Sandf.  Ch.  298.  perty  that  has  come  to  his  hands,''  is 

A  trustee,  on  passing  the  trust  estate  the  expression  in  one  case  (16  Mas^ 
to  a  new  trustee,  and  discharging  him-  221);  '^  on  net  income  from  real  and  per- 
self.  was  allowed  eommissions  on  stocks,  sonal  estate — income  received  and  ac- 
bonds  and  mortgages,  which  he  convey-  counted  for,"  is  probably  the  more  cor- 
ed to  the  new  trustees  in  specie,  as  they  rect  phrase,  used  in  another  and  later 
liad  remained  during  his  own  trustee-  case.  2  Met.  422.  See  Kendall  v.  New 
ship;  also,  on  certain  houses  and  land,  £ngland,  &c.,  18  Conn.  888;  Mitchell  v. 
in  which  the  proceeds  of  certain  choses  Holmes,  1  Md.  Ch.  287.) 
in  action  had  been  invested  by  a  former  In  Pennsylvania,  two  and  a  half  per 
trustee  for  the  preservation  of  the  pro-  cent  were  allowed  on  a  sale  by  as- 
perty,  and  which  were  held  to  be  per-  signees  of  real  estate,  assigned  for  benefit 
Bonalty  in  equity.  De  Peyster,  4  Sandf.  of  creditors,  the  purchase-money  being 
Ch.  511.)  about  $44,000,  of  which  $18,000  came 
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§  27.  It  is  said  that  the  cestui  que  trust  ought  to  save  the 
trustee  harmless  as  to  all  damages  relating  to  the  trust.  Upon 
this  principle  a  trustee  shall  be  liberally  allowed  all  reasonable 
costs  and  charges  incurred  in  the  management  of  the  estate.  Thus 
if  he  bring  a  suit  to  recover  the  land,  he  will  not  be  limited, 
in  a  settlement  with  the  cestui,  to  the  taxed  costs,  but  will  be 
allowed  the  expenses  actually  incurred  in  the  suit.  So,  he  will 
be  allowed  a  solicitor's  fee.  But  he  will  not  be  allowed  the 
expenses  of  actions  of  assault  and  battery  brought  against  him, 
though  arising  from  his  defence  of  the  estate.     Where  he  has 

into  their  hands,  the  residae  continuing  69  j  Winder  v.  Diffenderffer,  lb.  207; 

a  lien  by  agreement  between  a  mortgagee  Tyson  v.  Hollingsworthjb.  882 ;  Andrews 

and   the   purchaser.    Shunk's,   &c.,  2  v.  Scotton,  lb.  672;  Dela.  St.  1848.  507; 

Barr,  804.    In  case  of  misconduct,  no  Sherrill  «.   Shnrford,  6  Ired.  £q.  228; 

compensation   is    allowed.    Bcrryhill's,  Phillips  v.  Bustard,  1  B.  BTonr.  849; 

&c.,  86  Penn.  246.  Warring  v.  Darrall,  10  Gill  &  J    126; 

In  Pennsylvania,  an  executor  is  always  Donelson  v.  Posey,  18  Alab.  762;  Sbunk's 
compensated.  So  a  trustee  has  been  &c.,  2  Barr.  804;  State  v.  Piatt,  8  Har- 
mllowed  three  per  cent  on  the  price  of  ring.  164;  o.  ilogers,  lb.;  Good- 
property  sold  by  him;  in  Maryland,  five  burn  o.  Stevens,  1  Md.  Cfa.  420;  Green- 
per  cent.  So  in  Virginia,  North  Caro-  ing  v.  Fox,  12  B.  Mon.  187;  Barry  r. 
Una,  Mississippi,  and  sometimes  in  Ken-  Barry,  1  Md.  Ch.  20;  Stehman,  6  Barr, 
tucky,  compensation  is  made.  418. 

(In  North  Carolina,  where  a  father  When  a  trustee  renders  professional 

made  a  conveyance  of  land  and  negroes  services  in  compelling  a  guardian  to  per- 

to  one  of  his  sons,  to  be  managed  under  form  his  duty,  be  is  entitled  to  such  rea- 

the  direction  of  that  son,  in  trust  that  he  sonable  compensation  as  he  would  have 

would  apply  the  proceeds  to  the  support  paid,  had  he  been  obliged  to  employ 

of  the  father  and  his  family  during  the  counsel.    Lowrie's,  &c.,  1  Grant,  878. 

father's  lifetime,  and  after  his  death  sell  For  extra  services,  trustees  are  enti- 

the  property  and  divide  the  proceeds  tied  to  extra  compensation.  lb. 

among  his  heirs  and  distributees;  held,  A  trustee  to  invest  moneys  onght  not 

the  son  was  entitled  to  a  reasonable  com-  to  be  allowed  commissions  on  each  tem- 

pensatlon  for  his  care  and  trouble.    Bai-  porary  loan  he  may  see  proper  to  make, 

ford  V.  Baiford,  6  Ired.  £q.  490.)  unless  the  circumstances  of  the  case  and 

la  Delaware,  upon  a  sale  by  order  of  interests  of  the  ceMtui  que  irutt  indicate 

court,  the  allowance  is  not  over  six  per  this  course  of  procedure.    lb. 

cent,  on  the  flrst  hundred  dollars,  nor  In  South  Carolina,  a  trustee  was  al- 

over  one  per  cent,  on  four  thousand  dol-  owed  compensation  for  his  personal  ser- 

lars.    In  Alabama\  a  provision  in  the  vices  in  going  to  Alabama  to  see  after 

deed  for  twelve  and  a  half  per  cent,  will  and  secure  the  trust  property.    Sollee  v. 

not  avoid  it,  unless  proved  to  be  uncon-  Croft,  9  Rich.  £q.  474. 

scionable.    See  Barrell  v.  Joy,  16  Mass.  In  California,  professional  services  of  a 

221 ;  Rathbun  v.  Colton,  16  Pick.  471 ;  trustee,  for  the  trust  property,  are  to  be 

Dixon  e.  Homer,  2  Met.  420;  Jenkins  v.  paid  out  of  the  income  merely.    £Uig  «. 

Eldridge.  8  Story,  825;  Hogan  v.  Stone,  Naglee,  9  Cal.  688. 

1  Ala.  (N.  S.)  496;  Shurilitf  v.  Wither-  In  New  Jersey  it  is  held  that,  generally, 

spoon,  1  Sm.  &  M.  618;  Wilson  «.  Wil-  neither  in  law  nor  equity,  independently  of 

son,  8  Binn.  660;  Pusey  v.  Clemson,  9  statute,  is  a  trnsteu  entitled  to  compen- 

S.'&  R.  204;  Walker.  lb.  228;  Longley  satiou.  Warbassv.  Armstrong,  2  Stock t. 

V.  Hall,    11  Pick.    120;    Marsteller,  4  268.     And,  if  a  trustee  long  neglects  to 

Watts.  267;  Miller  v.  Beverleys,  4  Hen.  reinvest,  as  ordered  by  the  will,  funds 

&  Mnnn.  416;   Nathans  v,  Morris,   4  derived  from  a  sale  of  the  trust  estate; 

Whart.  889;  Brown  v.  Wallace^  2  Bland,  he  forfeits  his  claim  to  compensation.  lb. 
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advanced  money,  without  any  probability  of  gaining  by  it  per- 
sonally, the  amount  shall  be  reimbursed  to  him:  and,  in  Penn- 
sylvania,  may  be  enforced  by  an  ejectment  and  conditional  ver* 
diet  And  it  is  now  usual  to  provide  expressly  for  the 
reimbursement  of  all  costs  and  expenses  incurred  in  executing 
the  trust.  If  the  trustee  pay  off  an  indimbrance,  he  may 
reimburse  himself  from  the  property,  and  leave  the  cestm  to 
call  upon  the  grantor  on  his  warranty,  instead'  of  doing  it  him- 
self. Taxes  paid  are  a  lien  upon  the  land,  and  may  be  paid  out 
of  the  trust  fund.^ 

§  28.  It  is  sometimes  held  that  a  trustee  will  not  be  allowed 
the  cost  of  permanerU  improvements,  such  as  building,  clearing, 
road-making,  &c.,(a)  and  regard  must  be  had  to  the  probable 
duration  of  the  trust,  in  determining  what  improvements  fall 
under  this  designation.  If,  by  means  of  improvements,  the 
rent  of  the  property  is  increased,  the  cestui  may  be  put  to  his 
election,  between  allowing  the  charge  and  not  receiving  the 
increased  rent.  And  the  trustee  shall  be  allowed  for  reasonable 
repairs,  though  not  for  pulling  down  and  rebuilding.  So  it  has 
been  held,  that,  where  lands  are  purchased  in  trust  with  the  money 
of  a  wife,  the  trustee,  whether  the  husband  or  a  stranger,  shall 
be  allowed  for  permanent  improvements.  So  where  a  person 
holding  land  in  trust,  with  a  power  to  sell,  materially  improves 
the  estate,  under  a  belief  honestly  entertained,  with  reasonable 
grounds  for  that  belief,  that  he  is  the  owner  of  the  land,  and  the 
amount  received  upon  the  sale  is  increased  in  consequence  of 
such  improvements;  he  is  entitled  to  retain  such  excess  for  his 
own  use,  but.  no  more.  But  where  the  father  of  beneficiaries, 
with  consent  of  the  trustees,  made  permanent  improvements  on 
the  land,  while  their  tenant,  the  trust  containing  no  authority 

'  Constant  v,  M&tteson,  22  III.  546;  Pierson  v.  Thompson,  1  Edw.  Cha.  21 2; 

Trott  V.  Dawson,  1  P.  Wins.  7S0;  Green  Addis  v,  Clement,  2  P.  Wms.  455;  Mnr- 

«.  Winter,  1  John.  Cha.  29;  Freeman  v,  ray  v.  DeRottenham,  6  John.  Cha.  62; 

Tompkins,  1  Strobh.  £qu.  58;  Gary  v.  Ditworth    v.  Sinderling,   1    Binn.  495; 

May,    16  Ohio,   66;    Amand  v.   Brad-  Jones  «.  Stockett,  2  Bland,  417;  Greer 

burn,  2  Cha.  Cas.  128;  Watts  o.  Watts,  v.  Putney,  1  Md.  Ch.  262;  Altimus  v 

2McCord's  Cha.  S2;  7  Bro.  Pari.  266;  Elliott,  2  Barr,  62. 

(a)  Otherwise  in  Pennsylvania.    Dilworth  v.  Sinderling,  1  Binn.  495. 


478  AMERICAN  LAW  OF  REAL  PROPERTT. 

for  the  same;  held,  no  allowanee  could  be  made  for  the  im- 
provements, as  against  the  beneficiaries  and  those  claiming 
under  them.  The  value  of  improvements  is  estimated  by 
their  cost.^ 

§  29.  The  policy  of  the  law  requires  that  the  relation  of 
trustee  and  cestui  should  be  guarded  with  vigilance,  and  con- 
tracts between  them  scrutinized,  that  no  injustice  may  be  done 
the  cestui.^  The  trustee  never  should  be  allowed  to  defeat  the 
rights  of  a  cestui  que  trusty  so  long  as  it  is  possible  for  a  court 
of  equity  to  enforce  them.^  And  where  a  trustee  has  been 
guilty  of  secretly  buying  the  property  at  his  own  sale,  in  order 
to  avail  himself  of  the  cestuis  acquiescence,  he  must  show  that  he 
fully  apprised  the  latter  of  the  nature  and  extent  of  the  fraud.^ 
^  30.  Upon  this  principle  is  founded  the  general  rule,  that  a 
trustee  shall  not  be  allowed  to  x^urchase  the  trust  property  for 
his  own  benefit,  or  perhaps  even  for  another,  either  directly  or 
through  an  agent,  (a)  It  is  said  to  be  a  plain  point  of  equity, 
and  a  principle  of  clear  reasoning,  that  he  who  undertakes  to 
act  for  another  in  any  matter  shall  not,  in  the  samd  matter,  act 
for  himself,  and  make  the  business  an  object  of  interest.  He  is 
not  acting  with  that  want  of  interest,  that  total  absence  of  temp- 
tatiou,  that  duty  imposed  upon  him,  that  he  shall  gain  a  profit. 
.  Hence,  in  whatever  shape  a  profit  accrues  to  the  trustee,  whether 
by  management  or  good  fortune,  it  is  not  fit  that  benefit  should 
remain  in  him.  It  ought  to  be  communicated  to  those  whose 
interests,  being  put  under  his  care,  afforded  him  the  means  of 
gaining  that  advantage.  He  takes  the  land,  clothed  with  the 
same  trusts  as  it  was  liable  to  in  his  hands,  previous  to  the  sale. 
The  same  principle  is  sometimes  said  to  be  vigorously  applied,  and 

>  Dennis  «.  Dennis,  15  Md.  78;  Wil-    Bellinger  v.  Shafer,  2  Sandf.  Cha.  298; 
liamson  v.  Seaber,  8  T.  &  Coll.   737;    Pratt «.  Thornton,  2S  Maine,  866. 
Bridge  v.  Brown,  2  T.  &  Coll.  Gha.  181;        *  Ringgold  v.  Ringgold,   1   Harr.   8c 
Rathban  v.  Colton,  16  Pick.  471;  Trus-    6.  11. 
tees,  &c  V.  Jacques,  1  John.  Gha.  460;        *  Gunter  v.  Janes,  9  Gal.  648. 

*  West  V,  Sloan,  8  Jones  £q.  102. 

(a)  To  this  case  is  applied  the  re-    trust  previously  existing.    Hogg  v.  Wil- 
mark,  that  a  trust  exmaUficio  is  usually    kins,  1  Grant's  Cases,  67. 
raised  by  the  violation  of  some  other 
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to  be  un]vei*3al,  subject  to  no  qualifications  or  exceptions;  as 
-where  the  cestui  is  an  adult,  or  the  sale  not  beneficial,  or  the 
property  has  not  come  into  the  trustee's  hands; — and  sometimes, 
though  not  universal,  a  general  one.  It  applies  not  merely  to 
trustees  technically  so  called,  but  to  judicial  officers,  and  all  per- 
sons concerned  in  disposing  of  the  property  of  others,  such  as 
attorneys,  commissioners,  sheriffs,  &c.\a) 

§  31.  The  above-named  principle  seems  to  have  been  limited 
in  some  cases  to  a  purchaser  from  an  infant  cestui  que  trust.  But 
this  restriction  is  now  done  away;  and,  although  the  cestui  be 
of  age,  the  transaction  morally  fair  and  honest,  a  higher  price 
paid  by  the  trustee  than  any  one  else  would  give,  the  estate 
taken  at  an  appraisement  or  in  the  name  of  a  third  person;  yet, 
upon  the  gi*ound  of  general  inconvenience,  the  transaction  may 
be  set  aside  by  the  cestui.  The  trustee  purchases  subject  to  that 
equity.* 

§  32.  Where  the  estate  is  sold  under  a  decree  in  chancery,  by 
an  open  bidding  before  the  master;  or  where,  in  case  of  a  trust 

*  Whichcote  v.  Lftwrence,  8  YeB.  jr.  1  Watts  &  S.  186;  Campbell  v.  Pennsyl- 
740;  Tate  v.  WiUiamaqjo,  Law  Rep.  vania,  &c  .  2  Wliart.  58;  Thorp «.  Mc* 
(Eng.)  Eqa.  1866.  Apr.,  p.  527;  Hay-  CuUuid,  1  Gilm.  614;  Bank,  &c.  «. 
ward  V.  Ellis,  13  Pick.  272;  Howell  v.  Torrey,  7  Hill,  260;  blade  «.  YanYech- 
Baker,  4  John.  Cha.  120;  Yoorhees  v.  ten,  11  Paige,  21 ;  Bell  «.  Welch,  2  Gill, 
Stootbof,  6  Halst.  146;  Tarnerv.  Boach-  168;  Iddiogs  v,  Bruen,  4  Sandf.  Cha. 
ell,  8  Har.  &  J.  99;  Davis  v.  Simpson,  5,  228;  Rathbun  v.  Rathbnn,  6  Barb.  98; 
147;  1  Mod.  44;  Bruch  «.  Lantx,  2  Rawie,  Pratt  v.  Thornton.  28  Maine,  855;  Con- 
89$;  2WhaH.58;  Misso.  St.425;  1  Ky.  ger  v.  Ring,  11  Barb.  856;  Jenkins  v. 
Rev.  L.  628;  Scott  v.  Davis,  4  My.  &  Eldridge,  8  Story,  181;  Michael  v. 
0.87;  Jones  v.  Thomas,  2  T.  &  Coll.  Michael,  4  Ired.  £qu.  849;  Herr's  £s- 
498;  Williamson  v,  Seaber,  8  lb.  717;  tate,  1  Grant's  Cases  (Penn  ),  272;  Page 
Brackenridge  v.  Holland,  2  Blackf.  880;  v.  Naglee,  6  Cal.  241;  Wallace  «.  Asso- 
Saltmarsh  v.  Beone,  4  Port.  288;  Wil-  ciate,  &c.,  10  Ind.  162;  Bank,  &c.  v. 
Hams  «.  Powell,  llred.  Equ.  460;  Field  Dubuque,  &c.,  8  Clarke,  277;  North- 
V.  Arrowsraith.  8  Humph.  442;  Ely  v.  craft  v.  Martin,  28  Mis.  460;  Belcher  v. 
Horine,  5  Dana,  404 ;  Bowling  V.  Dubyns,  Sanders,  84  Ala.  9;  15  Md.  46;  Rich- 
lb.  445;  Yan  Eps  v.  Yan  Eps,  9  Paige,  ardson  v.  Spencer,  18  B.  Mon.  450. 
237;  Torrey  v  Bank,  fcc.,  lb.  649;  Kerr  '  Campbell  if.  Walker,  5  Yes.  680. 
V.  Murphy,  2  Miles,  157;  Small  v.  Jones, 

(a)  And  the  principle  applies  to  pub-  sent  of  the  bishop,  to  raise  money  by  an 

lie,  as  well  as  private  trusts;  as  where  a  annuity    for    the   rectoi^ -house.     The 

member  of  the  legislature  sought  to  ob-  bishop  advanced  the  money,  and  obtain- 

tain  a  title  from  the  land-office,  after  the  ed  a  grant  of  the  annuity,  charged  on 

claimant  had  petitioned  for  confirmation  the  living.    Held,  the  proceeding  was 

of  his  right.    O'Neill,  2  Bland,  151.    It  entirely  void.  Greeulow  v.  King,  8  Beav. 

has  been  enforced  in  a  late  case  even  49.    See  Wardens,  &c.  v.  Rector,  &c., 

against  a  high  dignitary  in  the  church.  45  Barb.  856. 
A  statute  authorUed  a  rector,  with  con- 
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for  creditors,  a  majority  of  them  assent;  it  la  intimated  that  the 
pnrchase  will  be  sustained.  But,  on  the  other  hand,  the  cir- 
cumstance that  a  sale  is  a  judicial  one  is  held  to  make  no  differ- 
ence. So,  in  South  Carolina,  if  made  at  the  instance  of  the 
trustee,  it  is  held  to  be  his  sale.  And  the  mere  fact  of  a  public 
sale  does  not  make  the  sale  valid,  even  though  there  is  no  fraud. 
So  where,  in  a  sale  made  by  executors,  one  of  them  became  a 
joint  purchaser  and  afterwards  sole  owner;  held,  although  the 
sale  was  ratified  by  the  heirs  and  devisees,  the  land  was  still 
liable  to  be  taken  by  creditors.  \a) 

*  1  Cruise,  858;  Wiggins,  IHiirsGha.  Rawie,  892.    See  Pitt  v.  Pelway,   12 

854;  Campbell  v.  Pennsylvania,  &c.,  2  Ired.  69;  Haywood  v*  Ensley,  8  Humph. 

Whart.  58;  Whelpdale  v.  Cookson,  1  460;  10  N.  T.  402;  Barton  v.  Moss,  82 

Yes;  9;  5  Yes.  678;  Bruch  v.  Lantz,  2  111.  60. 

(a)'  See  Ryan  v.  Doz,  84  N.  Y.  (7.  Where  a  receiver  of  a  bank  purchased 
Tiffa.)  807;  Swinburne  v,  Swinburne,  property  at  his  own  foreclosure  sale, 
28  N.  T.  (1  TiSa.)  568;  Freeman  v.  made  hi  behalf  of  the  estate,  and  after* 
Harwood,  49  Maine,  195.  Where  ezecu-  wards  sold  at  public  auction  a  bond  and 
tors,  empowered  by  will  to  sell  real  es-  mortgage  on  the  same  property,  haring 
tate  exposed  it  at  public  sale,  and  had  it  no  efficient  existence,  and  not  constitut- 
bought  by  a  third  person  for  themselTCs,  ing  a  lien  on  such  property,  without  the 
and  afterwards  sold  it  at  private  sale,  consent  of  the  cestui  que  trust;  equity 
but  not  as  executors,  at  an  advance;  held,  will  presume,  as  against  the  purchaser, 
they  were  accountable  for  the  amount  that  the  first  purchase  by  the  receiver 
last  received;  and,  although  their  final  was  on  account  of  the  c<c/ut,  uidess  the 
account  had  been  filed  and  confirmed,  purchaser  of  the  bond  and  mortgage 
the  court  might  issue  a  citation  to  com-  acted  under  such  circumstances  of  no- 
pel  them  to  account  for  the  balance,  tice  as  to  be  unable  to  invoke  the  aid  of 
Herr's,  &c.,  1  Grant,  272.  the  principle  of  equitable  estoppel.  Jew- 
One  who  agrees,  even  by  parol,  to  pur-  ett  v.  Miller,  10  N.  Y,  (6  Seld.)  402. 
chase  property  at  an  execution  sale,  with  A,  a  relative  of  B,  an  execatioQ 
his  own  money,  and  hold  it  for  the  wife  debtor,  bought  the  house  taken  on  ex- 
and  children  of  the  debtor,  and  by  rea-  ecution  for  less  than  its  value,  stating 
son  of  public  notice  of  that  intent  has  that  he  bought  it  for  B.  but  not  by  such 
got  the  property  at  a  low  price,  must  statement  afflicting  the  sale.  Held, 
account  to  the  wife  and  children  for  the  there  was  no  express  trmst,  there  beiuff 
property  and  its  profits,  being  allowed  no  writing;  and,  the  sale  being  validy 
for  all  outlays  and  interest.  Gilmore  v.  there  being  no  understanding  with  B  that 
Johnson,  29  Geo.. 67;  Soggins  9.  Heard,  it  was  for  his  benefit,  no  advance  of 
81  Miss.  426.  money  by  him,  nor  any  fraud,  that  a 
Where  a  lot  in  a  town  site,  entered  in  trust  did  not  result.  Gilbert  «.  Carter, 
pursuance  of  an  act  entitled  "An  act  10  Ind.  16. 
regulating  the  disposal  of  lands  pur- 
chased in  trust  for  town  sites,"  approved  If  the  property  purchased  by  the 
January  22,  1853,  is  wrongfully  con-  trustee  is  a  ^as€,  which  he  renews  fa 
Teyed  by  a  county  judge,  the  grantee  his  own  name,  the  renewal  shall  be  for 
becomes  a  trustee  for  the  rightful  owner;  the  ceitui*9  benefit.  Holeridge  «.  Gilles- 
and,  in  order  to  compel  a  conveyance  pie,  2  John.  Ch.  88. 
from  the  trustee,  it  is  not  necessary  for  And  this  rule  applies,  although  the 
the  owner  to  tender  or  ofibr  to  pay  to  the  trustee  requested  a  renewal  for  the 
trustee  the  amount  paid  by  him  to  the  ceetuiy  before  obtaining  it  for  himself; 
county  judge  for  the  lot.  Harris  v.  more  especially  where  the  cestui  is  an 
Stone,  8  Clarke,  822.  infkut.    The  court  will,  in  such  case, 
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§  33.  If,  after  purchasing  the  estate,  the  trustee  re-sells  it  at 
an  advance,  more  especially  if  in  pursuance  of  a  previous  bar- 
gain, the  cestui  may  affirm  the  sale,  and  claim  the  profits.  But, 
in  such  case,  the  trustee  shall  be .  allowed  money  paid  to  his 
agent  for  making  the  purchase.  So,  where  the  holder  of  a 
mortgage  assigned  it  in  tinst,  for  the  benefit  of  children^  and 
afterwards  accepted  a  reassignment  of  it  from  the  assignee  in 
trust;  held,  he  was  accountable  as  a  trustee  to  the  cestui  que 
A'usts.  So,  where  a  trustee  became  the  owner  of  land,  on  which 
was  a  mortgage  belonging  to  the  trust  estate,  cancelled  the 

order  an  assignment  of  th^  lease  to  the  stock,  &c.,  at  the  sale,  and  continned 

xnfiint;  an  aceonnt  of  the  profits  since  the  bnsioess.    It  having  been  arranged 

the  renewal ;  and  that  the  tnutee  be  in-  that  C  should  procnre  a  renewal  of  tho 

demnifled  from   the   covenants  in  the  lease,  for  the  common  benefit  of  B,  G 

lease.    Keach  v.  Sandford,  Sel.  Gas.  in  and  D,  G  procured  the  renewal  in  his 

Chy.  6;  Blewett  «.  Millett,  7  Bro.  Pari,  own  name,  and  then  he  and  D  separately 

867;   Killick  v.  Fleaney.  4  Bro.   161;  sold  their  interests  in  the  whole  to  £» 

James  p.  Dean,  U  Yes.  888;  Fitsgibbon  who  took  possession  of  the  whole  con- 

e.  Seanlao,  1  Dow.  261;  Taster «.  Mar-  cem.  and   kept  B   out  of  possession, 

riotl,  Amb.  668;  Owen  v,  Williams,  lb.  Held,  in  a  suit  by  B,  that  G  and  D  were 

784;  ft  Bro.  Pari.  10.  bound  to  account  to  him  for  his  share  of 

▲  assigns  to  B  a  lease  of  land  as  se-  the  profits  previous  to  the  sale  to  £.  and 
eority.  Afterwards,  for  a  consideration  for  his  share  of  the  purchase-money,  de- 
expressed,  b«t  not  actually  paid,  A  ducting  bis  share  of  what  had  been  paid, 
agrees  to  give  up  one-half  of  the  land  BurrelTv.  Bull,  8  Sandf.  Gb.  15. 
to  B.  B  takes  possession,  surrenders  So  if  a  trustee  buy  in  an  incumbrance 
the  old  lease,  and  takes  a  new  and  ex-  upon  the  estate,  he  can  hold  it  only  as 
tended  one.  Held,  the  agreement  to  security  for  the  sum  paid  by  him,  with 
five  up  the  land  appeared  on  the  face  of  interest.  See  Broome  v.  Alston.  8  Flori. 
it  to  be  procured  by  undue  influence,  807;  KiUick  v.  Flexney,  4  Bro.  R.  161} 
and  by  taking  advantage  of  the  former  Quackenburii  v.  Leonard,  9  Paige,  884; 
assignment;  that  the  maxim.  *'  once  a  Webb  v.  Sagar,  2  Y.  &G0II.  247;  Tao- 
nortgi^,  always  a  mortgage,"  was  ap-  ner  e.  Elworthy,  4  Beav.  487;  Waters 
plicable;  and  that  A  should  have  the  v,  Bailey,  2  T.  &  GoIK  Gh.  219,  849  b. 
benefit  of  the  new  lease,  on  payment  of 

the  amount  due  B.    Holridge  v.  Gilies-  Numerous  cases  are  found,  relating  to 

pie«  2  John.  Gh.  88.  €X4aUart  and   odminiMiriUori,    One  to 

A  Joint  lesse^will  also  be  held  rsspon-*  whom  a  legacy  is  given,  coupled  with  a 

sible  as  trustee  in  case  of  renewal.  Bur-  trust,  is  chargeable  with  the  latter,  and 

rell  e.  BuU,  8  Sandf.  Gh.  15.    So  a  part-  cannot  legally  deal  with  the  cettui.  Mc- 

ner  will,  in  respect  to  a  renewed  lease,  Gants  v.  Bee,  1  McGord's  Gha.  888.    An 

be  a  trustee   for  the   firm,  where   he  administrator  purchases  land,  sold  upon 

would  not  be  so  with  respect  to  a  pur-  a  judgment  in  favor  of  his  intestate, 

chase  of  the   reversion.    Anderson  v*  Held,  he  took  it  in  trust.    Fellows  v. 

Lemon.  4  Sandf.  662.  Fellows,  4  Gow.  682.    See  Darcus  9. 

A  and  B  held  a  lease,  fixtures,  stock,  Grump,  6  B.  Mon.  863.  Painter  v.  Hen- 

&c.,  in  common,  and  A  carried  on  the  derson,  7  Barr,  48. 

business  of  a  refectory.    G  and  D  held  So,  if  an  executor  purchase  the  land 

mortgages  on  A's  interest,  and,  not  feel-  of  his  testator  at  sheriff'^s  sale,  recede 

ing  secure,  agreed  to  pay  tbe  arrears  of  from  his  purchase,  and  the  land  be  ri- 

rent  if  immediate  possession  were  given,  sold,  he  is  chargeable  for  the  higher 

which  was  done,  and  they  also  agreed  price.    Guier  «.  Kelly,  2  Bin.  294. 

to  protect  the  interests  of  B.    They  did  An  action  wss  brought  against  A,  sk 

not  pay  the  rent,  but  suffered  a  sale  un-  administrator,  for  bis  own  benefit,  but  iu 

der  a  distress,  purchased  the  fixtures,  the  name  of  B.    A  suffered  a  judgment 

31 
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mortgage  on  the  record,  sold  one-third  of  the  same  land,  taking 
back  a  moi*to:aore  thereon  for  the  same  amount  as  that  which  he 
had  cancelled,  and  executed  a  declaration  of  trust,  acknowledg- 
ing that  he  held  it  in  trust,  in  lieu  of  the  one  cancelled,  but  the 
land  covered  by  this  substituted  mortgage  was  greatly  inade- 
quate security;  on  a  bill  by  the  cestui  que  trusty  setting  forth 
that  these  acts  of  the  trustee  were  done  without  his  knowledge 
or  consent,  and  that  the  original  bond  and  mortgage  had  never 
been  paid,  a  decree  was  made,  establishing  the  original  bond 
and  mortgage,  as  valid  existing  securities,  securing  the  rights 

to  be  rendered  against  hiifT,  and,  in  the  that  the  wife  was  entitled  to  dower, 
levy  of  the  execntion  upon  the  estate  of  which  had  not  been  assigned;  but  that 
the  intestate,  acted  both  as  defendant  the  heirs  were  entitled  to  the  income, 
and  agent  of  B.  Held,  the  proceedings  Also,  that  a  deed  of  declaration  of  trust, 
were  illegal  and  collusive,  and  the  levy  made  after  the  second  marriage,  was  ad- 
was  void  as  against  a  subsequent  execu-  missible  against  the  husband.  Glausaen 
tion.    Goddard  v.  Divoll,  1  Met.  418.  «.  La  Frauz,  I  Clarke,  226. 

An  executor  who  buys,  or  procures  A  widow,  who.  without  taking  out 

another  to  buy  fur  him,  at  his  own  sale,  administration,  takes  possession  of  the 

bold.^  the  land  on  the  original  trusts,  property  of  her  husband,  and  applies  it 

And.  upon  a  re-sale  for  an  increased  to  the  completion  of  his  contract  for  the 

price,  the  cettuit  que  irufts  are  entitled  purchase  of  real  estate,  taking  the  title 

to  such  increase,  with  the  rents  and  pro-  in  her  own  name,  holds  the  property  in 

fits  received  in  the  meantime.   And  this,  trust  for  the  heirs.     Schafiber  v.  Grntz- 

although  he  has  filed  an  account  pur-  macher,  6  Clarke,  137. 

porting  to  be  a  final  settlement,  in  which  ■    Devise  of  land  mortgaged,  and  a  direc- 

he  charges  himself  with  the  amount  bid  tion  to  the  executors  to   redeem   the 

by  his  agent.    Shuman's.  &c.,  8  Cas.  64.  mortgage.    Though  having  assets,  the 

See  Den  v.  McKnight,  6  Halst.   885;  executors   took  an   assignment  of  the 

HcCants  V.  Bee,  1  McC.  Cha.  888;  Fel-  mortgage.    Held,  they  should  hold  it  in 

lows  V.  Fellows,  4  Cow.  C82;  Darcus  v.  trust  for  the  devisee,  whose  right,  it 

Crump,  6  B.  Mon.  868;  Painter  «.  Hen-  seems,  would  be    barred   only  by  the 

derson,  7  Barr,  48;  Garrett  v.  Garrett,  lapse  of  twenty  years.    Jenispn  v.  Hap- 

1  Strobh.  £qu.  96;  Beeson  v.  Beeson,  good.  7  Pick.  1. 
9  Barr,  *279. 

An  executor,  who,  with  the  -money  of  The  cases  relating  to  agents  are  equally 

the  estate,  redeems  land  of  the  testator  strong.    See  Wynn  v,  Shaner,  28  Ind. 

sold  on  execution,  holds  it  in  trust  for  the  578;  Eshlemau  v.  Lewis*  49  Penn.  410. 

estate.  HcCrory  v.  Foster,  1  Clarke,  271 .  A  trust  results  in  favor  of  one  who  has 

A  deed  to  an  administrator,  reciting  furnished  his  agent  with  money,  to  pur- 

that  the  grantor  had  sold  or  agreed  to  chase  for  him   a  parcel  of  land,  if  the 

sell  to,  and  received  the  consideration  agent  takes  the  conveyance  to  himself, 

from,  the  intestate,  appears  upon  its  ftice  And,  if  the  agent  dies  solvent,  equity 

to  be  in  trust  for  the  heirs.     BIythe  o.  may  decree  that  the  heirs  shall  release 

Easterling,  20  Tex.  665.  to  the  equitable  owner.    Brown  v.  Dwel- 

A  widow  invested  property  of  her  bus-  ley,  45  Maine.  52;  Wells  v.  Robinson, 

band    in  real  estate,  to  th<*  amount  of  18  Cal.  183;  Jamison  v.  Glascock,  29 

her  share,  and  married  again.    There  Mis,  191. 

was    neither    will    nor    administration.  So  whera  a   person,   in  whose  fkvor 

Held,  in  an  action  against  the  husband  another  has  confessed  a  judgment,  ac- 

for  the  land,  with  rents  and  profits,  she  cepts  a  power  of  attorney  to  dispose  of 

took  the  real  estate  in  trust,  and  neither  land,  and  then  has  an  execution  issued 

she  nor  the  husband  could,  years  after-  upon  the  Judgment  by  confession,  and 

wards,  say  that  it  was  merely  a  manner  levied   upon  the   land,  which  be  pur- 

of  distributing  and  taking  her  share,  nor  chases;  it  is  held  a  binding  trust,    lb. 
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of  subsequent  bona  fide  moi*tgagees,  and  directing  a  sale  bf  the 
premises,  and  payment  of  any  deficiency  by  the  trustee.  So, 
where  a  trustee  has  borrowed  money,  and  with  it  purchased 
other  property,  and  added  it  to  the  trust,  and  repaid  the  bor- 
rowed money  out.  of  the  proceeds  and  profits  of  the  trust  pro- 
perty; the  property  thus  purchased  will  belong  to  the  benefi- 
ciaries in  the  trust.^ 

§  34.  The  cestui  que  trust  "  must  not  lie  by  to  speculate  upon 
events,''  but  disafiirm  the  sale  in  a  reasonable  time;  and  what  is 
reasonable  time,  depends  on  the  circumstances  of  each  case, 

MGniiae,  868;  Wiggins,  1  Hiir 8  Cha.  Rftwle,  892.    See  Pitt  v.  Petway,  12 

864;  GampbeU  v.  Pennsylvania.  &c.,  2  Ired.  69;  Haywood  «.  Ensley,  8  Humph. 

Whart.  68;   Whelpdale  v.   Cookson,  1  460;  10  N.  Y.  402. 
Yes.  9;  6  Yes.  678;  Bruch  v.  Lantz,  2 

Coansel,  consulted  respecting  a  title  cution  when  paid.    The  sale  was  made 

to  land,  cannot  buy  in  an  outstanding  on  a  stormy  day,  and  only  A  and  the 

adverse  claim,  and  set  it  up  against  his  officer  were  present.    A  purchased  the 

client.    Hackenbury  v.  Carlisle.  6  W.  &  land,  and  afterwards  conveyed  to  B,who 

S.  348.    SeeWard  v.Garttar,  LawRep.  had  notice  of  the  facts.    Th^  land  was 

(£ng.)  £qu.,  Jan.  '66,  p.  28.  worth  $2,000,  while  only  $80  was  due  on 

An  attorney,  employed  to  collect  or  the  execution.  Held,  it  was  doubtAil 
foreclose  a  mortgage,  takes  a  conveyance  whether  the  plaintiff's  attorney  could, 
to  himself  of  the  equity,  instead  of  fore-  in  any  case,  legally  purchase  land  sold 
closing.  Held,  the  estate  was  subject  to  on  execution,  inasmuch  as  he  has  the 
the  trust  in  the  hands  of  his  heirs;  and  whole  control  of  the  proceedings,  and 
that  they  were  bound  to  reconvey,  on  therefore  great  opportunity  for  unfair- 
payment  of  the  amount  paid  for  the  ness;  and  that  in  this  case  the  judgment 
equity,  and  of  the  trustee's  claim  for  his  debtor  might  redeem,  on  payment  of  the 
services,  together  with  the  value  of  im-  sum  due  upon  the  execution  and  interest, 
provementa  made  by  themselves  before  the  amount  paid  to  discharge  incum- 
notice  of  the  trust.  So,  where  a  bank  brances  by  A  or  B,  and  the  cost  of  im* 
is  bound  to  pay  off  and  discharge  a  provements  ftade  by  the  latter.  How- 
mortgage,  so  as  to  relieve  the  property  ell  v.  Baker,  4  John.  Ch.  118. 
of  a  third  person  (torn  sale  under  a  de-  Where  A,  an  agent,  to  sell  a  mortgage, 
cree  of  foreclosure,  and  ^he  cashier  at-  represented  to  B,  his  principal,  that  a 
tends  the  sale  A  agent  for  the  bank,  and  certain  price  was  all  that  he  could  ob- 
bids  off  the  property  on  his  own  account;  tain  for  it,  when  it  was  of  greater  value, 
held,  he  must  in  equity  bo  regarded  as  and  it  was  sold  for  that  price  to  A;  held, 
having  purchased  for  the  benefit  of  the  the  remedy  of  B  was  not  an  action  for 
bank,  and  that  the  purchase  was  impro-  fraud,  but  to  avoid  the  alignment,  or 
per,  and  should  be  set  aside.  So  a  pur-  compel  an  account  for  the  true  value, 
chase,  by  the  general  agent  of  heirs,  of  Thompson  v.  Hallet,  26  Maine,  141 .  So 
the  land  of  their  ancestor,  from  the  ven-  if  heirs  elect  to  set  aside  purchases  made 
dee  at  a  tax  sale,  instead  of  redeeming  by  executors,  &c.,  or  guardians  at  their 
the  land,  Inures  to  the  benefit  of  the  own  sale,  they  must  resort  to  equity, 
heirs.    Myers.  2  Barr,  468.  Worthy  «.  Johnson,  8  Geo.  286. 

Land  was  sold  upon  execution.  The  A  party  who  encourages  another  to 
plaintiff  directed  his  attorney,  A,  to  bid  buy  land,  acts  as  his  agent  after  the  pur- 
it  off.  A  confessed  that  he  had  done  so,  chase,  adjusts  the  lines,  pays  the  taxes, 
and  said  that  the  deed  would  be  made  assists  in  the  sale,  and  receives  a  com- 
to  the  plaintiff,  and  that  he  had  made  a  mission  on  the  purchase-money,  cannot 
temporary  sale  to  save  the  expense  of  afterwards  buy  up  and  assert  a  better 
advertising,  and  would  receipt  the  exe-  title  to  part  of  the  land.    He  is  es- 
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more  especially  in  the  abfience  of  fraud.  The  sale  is  not  void, 
but  only  voidable  at  his  election;  and,  the  rule  being  adopted 
solely  for  his  benefit,  neither  remainder-men,  strangci*8,  nor  par- 
ties to  the  deed,  nor  those  claiming  under  them,  can  raise  the 
objection,  nor  will  the  deed  be  set  aside  as  against  a  bona  fide 
purchaser,  on  application  by  or  on  behalf  of  the  trustee  himself.^ 
Though  the  representatives  or  creditors  of  the  cestm^  or  a 
i-eceiver  for  his  creditors,  may  avoid  the  sale.'  So,  T^here  a 
trustee  purchases  the  trust  property,  and  the  sale  is  not  im* 
peached  by  the  cestuis,  he  has  a  title  upon  which  the  wife's  right 
of  dower  attaches.^  And  a  cestui,  knowing  of  a  purchase  of  the 
trustee,  and  of  his  right  to  avoid  it,  may  ratify  it  by  assenting 
to  the  application  of  the  purchase-money  to  his  use.^a) 

^  35.  Upon  the  filing  of  a  bill  in  chancery,  to  obtain  a  re-sale 
of  the  pi*emises,  it  will  be  referred  to  a  master  to  settle  whether 
such  re-sale  would  be  beneficial  to  the  plaintifi*.     And,  if  such 

'  Price  V.  Cleghorn,  21  Ind.  80;  Thorp  teris,  &c.,  1  Har.  292;  Woelbert,  &c.,  2 

e.  McCuUum,  1  Gilm.  614;  Worthy  v.  Barr,  71. 

Johnson,  8  Greo.  286;  Pitt  v.  Petway.  12  '  Iddings  v,  Brnen,  4  Sandf.  Ch.  228 
Ired.  69;  M'Kinley  v.  Irvine,   18  Ala.  *  McXish  v.  Popo,  8  Rich.  Eq.  112. 
681 ;  Ward  v.  Smith,  8  Sandf.  Gha.  592;  *  Beeson  v.  Beeson,  9  Ban,  279. 
Painter  v.  Henderson,  7  Barr.  48;  Cos- 
topped.    Beanpland  v.McKeen.  4  Casey,  by  ntxt  friend  in  a  proceeding  foft  par- 
124.  tition.    Collins  «.  Smith,  1  Head,  261. 

A  trustee  agreed  to  purchase  a  farm  The  same  principle  has  been  applied 

for  the  cutui  from  the  proceeds  of  trui t  in  case  of  husband  and  wife.    A  hnsband, 

property.    He  bought  tlie  farm,  and  gave  with  the  consent  of  his  wife,  sold  her 

a  bond  and  mortgage  for  the  purchase-  lands,  promising  to  invest  the  price  In 

money,  but  refused  to  pay  them  when  other  lands  for  hor  benefit,  took  a  deed 

due,  and  procured  a  foredosure  and  sale  of  such    lands  to  himself,    and   died, 

by  the  mortgagee,  at  a  loss  of  $4,000.  Held,  on  proof  of  these  facts  by  parol 

Held,  he  was  liable  for  the  loss.    Green  evidence,  a  trust  resulted  to  her.  Pritch- 

V.  Winter,  1  John.  Cha.  27.  ard  v,  Wallace,  4  Sneed,  405. 

One  of  several  remainder-men  pur-  (a)  After  six  years  and  a  protracted 

chased  the  particular  estate,  avowedly  litigation,  decided  for  the  trustee,  the 

for  all.    Held,  a  trust  for  the  others,  value  of  the  land  having  increas^Ml;  it 

Anderson  v.  BacOn,  1  Mar.  51.  was  held  too  late  to  avoid  the  sale.  Wis- 

A,  a  tenant  in  common,  released  his  wall  v  Stuart,  82  Ala.  488. 

right  to  B.    C  was  in  possession,  claim-  So  after  a  delay  of  nearly  four  years, 

ing  under  a  sale  for  taxes,    He  was  also  Jones  «.  Smith,  88  Miss.  215. 

a  tenant  in  common,  and  agent  for  A  and  So  a  purchase  of  land  by  an  adminit- 

the  other  proprietors.    Held,  he  must  trator,  at  a  sale  of  the  estate  of  his 

be  considered  a  trustee  for  A  and  B,  and  intestate,  if  not  actually  fraudulent,  can 

was  bound  to  convey  to  them  upon  re-  not  be  avoided  by  the  heirs,  unless  (iu 

oeiving  the  amount  of  his  expenditures,  Pennsylvania)   suit   be  brought  within 

and  a  fair  compensation  for  his  services,  tweuty-one  years  from  the  sale,  or  with- 

Baker  v.  Whiting.  8  Sumn.  476.  in  ten  years  after  the  heirs  come  of  age. 

The  same  rule  is  applied  (in  part  on  if  they  were  then  minors.    Mussulman  «. 

the  ground  of  a  statute)  to  a  purchaser  Eshlemau,  10  Barr,  394. 
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re-sale  takes  place,  aiid  no  advance  is  made  upon  the  siim  paid 
by  the  trustee,  he  will  be  held  to  complete  the  purchafie.^ 

^  36.  Where  there  are  joint  trustees,  a  sale  of  the  trust  pro- 
perty by  one  to  another  is  illegal;  and  the  latter  is  liable  for 
any  neglect  on  the  part  of  the  former  to  pay  over  the  purchase- 
money,  or  apply  it  to  the  purposes  of  the  trust.  The  purchaser 
is  also  answerable  for  all  profits  arising  from  the  property.' 
But  where  one  trustee  purchases  at  the  sale  of  another,  it  is 
necessary,  in  order  to  render  the  sale  absolutely  yoid  for  the 
fraudulent  acts  of  the  latter,  to  connect  the  former  with  them.' 
And  where  an  heir  or  devisee,  being  one  of  several,  becomes 
constructively  charged  with  a  trust,  but,  having  no  notice  of  it, 
purchases  the  shares  of  the  others,  he  shall  hold  the  latter  dis- 
charged of  the  trust,  though  his  own  share  remains  charged*^ 

^  37.  Although  a  purchase  by  the  trustee  of  the  trust  pro- 
perty is  a  transaction  of  great  hazard  and  delicacy,  to  be  watched 
with  the  utmost  diligence,  yet  such  purchase  may  be  valid,  pro- 
vided it  appears,  after  the  most  careful  investigation,  that  there 
was  a  distinct  and  clear  contitict,  understood  by  the  cestui;  and 
that  on  the  part  of  the  trustee  there  was  neither  fraud,  conceal- 
ment, nor  any  advantage  taken  of  his  situation  as  such.^  It  is 
sometimes  said  that  the  tUmoH  fairness  must  be  shown.®  Thus, 
a  trusteee  for  payment  of  debts  purchased  the  estate  as  agent 
for  his  father,  both  being  creditors  and  partners,  and  the  cestui 
had  full  knowledge,  and  took  the  sole  management  of  the  sale, 
makiqg  surveys,  settling  the  particulars,  prices,  £c.  Held,  the 
purchase  was  good.^  So  a  trustee  may  validly  purchase  directly 
from  the  cestui,  provided  he  practises  no  unfairness.  By  such 
a  contract,  he  in  fact  removes  himself  from  the  character  of  a 


'  GAmpbeU  v.  Walker,  6  Yes.  678 { 
BaU  V.  Carew,  18  Pick.  81;  Den  p.  Mc- 
Knight.  6  HaUt.  886;  Davis  v.  Simpson. 
6  Uar.  and  J.  147;  Lacey,  6  Yes.  625; 
Tborp  V.  M'CoIlniii,  1  Gilm.  614;  Allen 
V.  Bryant,?  Ired.  Eqn.  276;  Marshall  «. 
Stephens,  8  Uamph.  159. 

'  Ringgold  V.  Same,  1  Har.  &6ill;  11; 
Hnlberl  v.  Grant,  4  Mon.  582;  Case  v. 
Abeel,  1  Paige,  898. 

^  Beeson  «.  Beeson,  9  Barr,  279> 


*  Giddings  v.  Eastman,  6  Paige,  561. 

*  Salles  9.  Chandler,  26  Mis.  124. 

*  Richardson  v.  Spencer,  18  B.  Mon. 
450. 

*  Coles  V.  Trecotbick,  9  Yes.  284; 
Morse  v.  Royal,  12  Yes.  855;  Nay  lor  v. 
Winch,  1  Sim.  &  Stu.  555;  McCants  v. 
Bee,  1  M'Cord's  Cha.  889.  See  Mur- 
dock,  2  Bland,  467;  Kennedy  v.  Ken- 
nedy, 2  Alab.  (N.  S.)  572;  Marshall  v. 
Stephens,  8  Humnh.  159. 
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trustee.^  And,  after  the  trust  ceases,  the  trustee  may  always 
make  a  valid  purchase.  So  a  trustee  may  become  purchaser,  at 
u  sale  made  by  virtue  of  proceedings  prior  to  his  becoming 
such.  Thus,  the  assignees  of  an  insolvent  may  purchase  land 
sold  on-  execution  under  a  mortgage  prior  to  the  assignmenii' 
So  where  A  mortgages  land  for  security  to  B,  his  surety,  and 
A  then  transfers  to  C,  a  creditor,  all  his  remaininsr  interest  in 
the  land,  without  the  knowledge  and  not  for  the  account  of  B, 
and  afterwards  transfers  such  interest  to  B;  held,  in  the  absence 
of  all  fraud,  B's  purchase  was  not  invalid,  as  made  by  a  trustee; 
for,  by  A's  transfer  to  C,  he  had  ceased  to  stand  in  that  relation.^ 
And  the  rule  against  a  trustee's  purchasing  does  not  prevent 
him  from  occupying.^  In  a  recent  case  the  general  rule  is  thus 
expressed:  A  trustee  may  purchase  directly  from  the  cestui 
que  trust,  or  by  his  consent;  but  such  purchase  will  be  regarded 
with  suspicion,  and  it  is  incumbent  on  the  trustee  to  show,  cir- 
cumstantially or  otherwise,  that  it  was  in  all  respects  just  and 
fair,  and  with  the  most  abundant  good  faith  on  his  part,  and  the 
fullest  deliberation  upon  the  part  of  the  cestui,  with  the  aid  of 
all  the  information  possessed  by  the  trustee  touching  the  sub- 
ject.*(a) 

§  88.  The  purchase  of  trust  property  by  a  trustee,  through  a 
secret  agent,  does  not,  of  itself,  render  the  sale  utterly  void, 
unless  used  as  a  means  of  deceiving  or  misleading  the  ceahd  que 

tl*U8t,{b) 

r 

^  Sanderson  v.  Walker,  18  Ves.  601.  *  Root  v.  Yeomans.  15  Pick.  495. 

*  Fisk  V.  Larher,  6  Watts  &  S.  18.  *  Jones  v.  Smith,  88  Miss.  215)  Tea 

*  BaU  V.  Carew,  18  Pick.  28.    Ace.  sey's,  &g.  v.  Graham,  17  Geo.  99. 
Rice  9.  Evans,  26  Mis.  80. 

(ff)  Where  the  trustee  had  snbstitnted  chased  in  fee  the  premises  on  which  the 

a  new  security,  by  way  of  mortgage,  for  firm,  under  a  lease,  was  conducting  its 

a  former  mortgage,  but  only  on  a  part  business,  (after  the  term  limited  for  the 

of  the  property;  and  there  was  no  gaiA  partnership  had  expired,  but  before  an 

made  or  intended  by  him;  and,  so  far  as  actual  dissolution,)  such  purchase  being 

appeared,  the  new  security  would  hare  made,  not  fraudulently,  but  without  the 

been  deemed  sufficient  at  the  time;  and  consent  or  knowledge  of  his  co-partner, 

it  was  accepted  by  the  c€$tui,  who  was  and  the  purchase  of  the  real  estate  not 

competent  to  judge  of  the  value;  held,  being  any  part  oftbelr  ordinary  business; 

the  transaction  wns  not  Void.    Stuart  v.  held,  the  latter  could  not,  at  his  election, 

Kissam,  11  Barb.  271 .  claim  that  the  premises  were  partnership 

(6)  Where  one  of  two  partners,  In  his  property.    Anderson  v.  Lemon,  4  Sandf. 

own  name,  and  with  his  own  funds,  pur-  652. 
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^  39.  Although,  on  a  bill  for  partition  by  an  heir  against  the 
administrator  who  had  purchased  the  land,  or  his  grantee,  the 
purchase  by  the  administrator  may  be  set  aside  as  fraudulent; 
yet  in  equity  the  sale  will  be  set  aside  only  on  equitable  terms 
aft  against  the  grantee,  though  its  invalidity  has  previously  been 
established  in  a  suit  at  law  touching  another  piece  of  land, 
included  in  the  same  administrator's  sale  and  deed,  in  which  no 
terms  were  or  could  be  imposed.^ 

§  40.  A  cestui  que  trust  can  purchase  at  a  sale  of  the  trust 
estate  as  freely  as  a  third  person,  but  he  does  not  become  a 
trustee  for  parties  interested  without  a  repayment  to  him  of  the 
purchase-money.^ 

^  41.  A  trustee  may  retain  the  amount  of  a  loss,  occasioned 
by  the  failure  of  a  cestui  que  trnst  to  comply  with  the  terms 
upon  which  he  purchased  a  portion  of  the  trust  estate,  out  of 
the  income  of  such  trust  estate,  payable  to  said  cestui  que  trusts 

§  42.  The  assent  of  parties  beneficially  entitled  under  a  trust 
deed  will  be  presumed,  in  the  absence  of  proof  of  repudiation.^ 
The  assent  of  the  trustee  is  not  necessary.  If  he  refuses  to 
execute  the  trust,  a  court  of  chancery  will  do  it  for  him.'  Nor 
is  a  formal  delivery  material,  the  execution  of  the  instrument 
for  the  purposes  intended  being  fully  proved'*  The  law  pre- 
sumes acceptance  by  the  trustee  until  the  contrary  appears,  but 
does  not  force  him  to  accept,  and  he  may  renounce  by  deed, 
matter  of  record,  or  any  written  instrument,  or  by  answer  in 
chancery,  and  it  seems  even  by  parol.^ 

'  Obert  V.  Obert.  1  Beasl.  428.  *  Cloud  v.  Calhoun,  10  Rich.  Eqa. 

*  Walker  v.  Bningard.  18   S.  U  M.    868;  1  Head,  186. 

728.  *  Sannden  v,  Harris,  1  Head,  186. 

*  Waters  «.  Waters,  1  Md.  Gh.  196.  '  Id. 

Gobs  v.  Singleton,  2  Head,  67. 

Two   partners    had  been  conducting  to  the  price  demanded.    The  latter,  pri- 

business,  on  leased  premises.    The  term  vately,  without  the  knowledge  of  the 

for  their  connection  had  expired,  but  the  former,  bought  the  premises  with  his 

business  was  continuing,  with  a  view  to  own  means,  and  in  his  own  name,  and 

arrange  a  further  term.    One  of  them,  then  refused  to  continue  the  firm  perma- 

with  the  other's  knowledge,  was  treating  nontly.    Held,   the   purchase  was   not  • 

with  the  owners  of  the  reversion  for  its  made  fraudulently  as  against  the  pur- 

pnrchase,  professedly  intending  the  pre-  chaser's  partner,  and  the  premises  were 

raises  for  the  uae  of  the  firm,  if  it  con-  not  partnership  property.    lb. 
tmued,  and  consulting  his  copartner  as 
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^  43.  Where  one  of  seyeral  trustees  refuses  to  accept  the 
trust,  it  is  usual  for  him  to  disclaim  by  deed,  or  release  all  his 
interest  to  the  others.  A  release  implies  a  prior  acceptance,  and 
therefore  cannot  affect  such  duties  as  are  founded  in  personal 
confidence.  Thus,  notwithstanding  such  release,  the  trustto 
must  still  join  in  a  receipt  for  purchase*money,  if  the  will 
required  that  all  should  sign  it.(a) 

(a)  With  regard  to  the  rights  and  that  inasmuch  as  the  deed,  npon  its  face, 

duties  of  joint  trustees;  in  general,  they  assumed  that  he  was  still  alive,  and  he 

are  not  responsible  for  the  acts  of  each  was  named  as  one  of  the  grantors  there* 

other.    2  Story^s  Eqn.  520;  4  Kent,  806,  in,  the  presumption  was,  that  he  was 

K.   See  Lockhart  «.  Reillj,  SQ  £ng.  Law  alive  at  the  date  of  the  deed(  and  that 

&  Equ.  835}  Methodist,  «c.  v.  Stewart,  a  party  claiming  under  the  deed,  in  order 

27  Barb.  558.  Thus,  where  a  loss  accrues  to    avail    herself  thereof,    by  showing 

to  8  trust  fund,  through  the  default  of  authority  in  two  trustees  only  to  execute 

one  of  five  trustees,  his  co- trustees  will  it,  was  bound  to  prove  that  such  third 

not  be  held  responsible  for  such  loss,  if  trustee  was  dead  at.  the  time  the  deed 

they  have  acted  in  good  faith,  and  exer-  was  executed  by  the  others.    lb. 

eised  that  Tigilanoe  over  the  fhnd,  which  A  sale  by  one  of  two  trustees,  of  pro- 

a  man  of  ordidary  prudence  will  exer-  perty  held  by  them  Jointly  under  an  as- 

else  over  his  own  property.    The  State  signment  for  the  benefit  of  creditors,  is 

V.  Guilford.  18  Ohio,  500.  void.    Wilbur  v.  Almy,  12  How.  (U.  S.) 

Otherwise,  where  money  has  been  180.  One  of  the  trustees  cannot  release 
jointly  received,  or  a  Joint  receipt  given  a  mortgage,  van  Rensselaer  v.  Akin, 
for  it,  (unless  this  was  a  necessary  or  22  Wend.  549.  But  it  is  held,  that 
merely  formal  act,  and  proof  is  given  of  though,  where  a  trust  is  appointed  for 
actual  payment  to  one  alone,)  or  where,  private  purposes,  all  the  trustees  must 
though  payment  was  made  to  one,  it  join  in  receipts  for  money;  in  cases  of 
was  done  by  the  act,  direction,  or  agree-  public  trusts,  a  majority  of  the  trustees 
ment  of  the  other.  2  Story,  520;  4  Kent,  will  be  sufficient.  Hill  «.  Josselyn,  18 
406,  n.  See  Griffin  v.  yacaulay,  7  Gratt.  S.  Ic  Bf.  597.  In  Maryland,  where  one 
476;  Banks  v.  Wilkes,  8  Sandf.  Gh.  99;  of  two  trustees  appointed  by  a  will  re- 
Johnson  V.  Corbett,  11  Paige,  265;  Rich-  linqutshes  the  trust,  the  other  may  exe- 
ardson  v.  The  State,  2  Gill,  489;  State  cute  it  Md.  L.  1828,  ch.  174. 
V.  Guilford,  15  Ohio,  598.  In  North  Carolina,  it  Is  provided,  that, 

Where  there  are  several  trustees,  who  where  several  executors  are  appointed  in 

unite  in  a  breach  of  trust,  the  cestui  que  trust  to  sell  lands,  if  some  of  thom  reftise 

trust,  in    seeking   relief,  may  proceed  administration,  the  ottiers  may  give  a 

against  all  or  either  of  the  trustees    Gil-  valid  deed.    A  similar  provision  is  made 

Christ  V.  Stevenson,  9  Barb.  9.  in  Pennsylvania,  where  an  executor  has 

With  regard  to  the  powers  of  Joint  died,  removed,  or  been  discharged;  and, 

trustees;  in  general,  they  must  act  to-  in  Illinois,  where  one  of  the  executors 

getiier,  in  order  to  render  their  doings  empowered  to  sell  dies.     In  Ohio,  asur- 

legal  and  effectual.  viving  trustee  under  a  will  may  execute* 

Thus  in  receipts  and  conreyanoes;  their  it,  unless  an  intention  is  expressed  to  the 

power  over  the  subject  matter  of  the  trust  contrary. 

behig  equal  and  undivided,  they  cannot  In  Kentucky  it  is  held,  that,  where  a 

act  separately.    Ridgeley  v.  Johnson,  11  mere  discretionary  power  to  sell  lands  is 

Barb.  527.  given  to  several  executors,  they  have  a 

A  deed  in  the  names  of,  and  purport-  power,  without  an  interest ^  and  one  can- 
ing to  be  executed  by,  three  trustees  of  not  sell  alone,  though  the  rest  do  not 
a  trust  in  lands,  appeared,  upon  Its  pro-  qualify.  But  a  devise  to  executors  to 
duction,  to  have  buen,  in  fact,  executed  sell,  for  payment  of  debts,  gives  them  an 
by  only  two  of  the  trustees.  The  trus-  interest.  In  Now  York,  upon  the  refusal 
tee  who  did  not  execute  the  deed  had  of  one  trustee  to  accept  the  trust,  the 
been  appointed  only  a  few  months  pre-  whole  estate  vests  in  the  others,  as  if  tlie 
viously  to  the  date  of  the  deed,    lleld,  former  were   dead,  or   had    not   been 
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§  44.  After  accepting  and  entering  upon  the  execution  of  a 
trust,  or  perhaps  even  after  sufi'ering  himself  to  be  appointed^ 
the  trustee  cannot  disclaim  or  surrender  it  without  the  assent  of 
the  cestui  or  order  of  oourt^  It  is  said  any  change  of  relation 
reguires  mutual  consent.*  Also  that  the  relation  is  not 
destroyed  by  an  agreement  of  the  settlor  and  trustee.^  But 
although  equity  will  not  disturb  a  voluntary  settlement  in  trust, 
on  application  of  the  settlor,  yet,  when  the  purpose  of  the  trust 
is  satislSed,  and  he  alone  has  any  interest  in  the  property,  equity 
will  order  a  reconveyance.*(a) 

§  45.  A  trustee  cannot  delegate  his  power,  as,  for  instance,  a 
power  to  sell.* 

'  Bieffendorf  v.  Spaker,  10  N.  T.  (6  *  Gnnter  v.  Janes,  9  Gal.  648. 

S«ld.)  246;  Sheperd  v.  McEvers,  4  John.  *  Smith  v.  Brannan,  18  Oal.  107. 

Cha.   186.    See   Mass.  St.  1848,  278|  *  Eaton  v.  Tillinghaat,  4  R.  I.  276. 

ChapUn  v.  Gi^ens,  Rice,  182.  *  Hawley  v,  James,  5  Paige,  818. 

named.    And,  if  one  refate  to  accept,  husband  and  wife.    The  settlement  con- 

and  formally  renounce  the  trust,   the  tained    no   power    of    appointing   new 

Court  of  Chancery  has  no  authority  to  trustees.    One  trustee  died ;  the  other 

reinstate  him,  even  with  his  consent,  and  trustee  went  tu  reside  abroad ;  and,  upon 

on  application  of  another  trustee.    IN.  a  bill  filed  for  that  purpose,  two  new 

C.  Rev.   Sts.  281;  Purd,  801-2;  Illin.  trustees  were  appointed  under  an  order 

Rev.  L.  641;  Woolridge  o.  Watkins,  8  of  the  court.    Held,  that  the  trustees 

Bibb,  349;  Baird  v.  Reman,  1  Mar.  215;  appointed  by  the  court  had  no  right  to 

Swan,  1001;  King  v,  Donnelly,  6  Paige,  execute  the  power  of  sale.    Newman  v. 

46;  Schoonhoven,  lb.  660     See  Cham-  Warner,  7  Eng.  Law  &  Eq.  182. 

plin,  8  Edw.  671;  Kiles  v.  Stevens,  4  A  and  B  contracted  for  the  building 

Denio,  899;  Taylor  v.  Morris,  1  Comst.  of  a  htmse  on  a  certain  lot,  which  A 

841.    In  Missouri,  where  there  are  Joint  erected,  and  for  which  B  became  In- 

trustees,  and  one  dies,  the  others  take  debted  to  him  in  the  sum  of  $6,000. 

by  survivorship.    Stewart  v.  Pettus,  10  Shortly    afterwards,    B   conveyed   the 

Mis.  755.  house  and  lot  to  A  and  C,  in  trust  for 

(a)  All  the  trustees  of  a  will  declined  the  use  of  B's  wife  and  children,  and  to 

to  act,  and  did  not  act  or  take  upon  be  held  by  them  free  from  B's  debts, 

themselves  the  trusts  of  the  will.    A  After  B*8  death,  A  prosecuted  his  dalm 

petition  was  presented  for  the  appoint-  against  B's  estate,  and  sought  by  a  bill 

ment  of  certain  persons  as  trustees,  "  in  in  equity  to  have  the  trust  estate  sold 

the  place  or  stead  of"  the  trustees  so  de-  under  his  execution.    Held,  that,  having 

dining  to  act.  who  appeared  by  counsel  accepted  the  office  of  trustee,  A  could 

and  disclaimed.  Held,  that  the  disclaim-  not  renounce  it;  and,  as  he  was  to  hold 

ing  trustees  were,  nevertheless,  ''  exist-  the  property  free  from  B's  debts,  he 

ing''  trustees,  so  as  to    authorize  an  could  not  enforce  his  own  claim  agairst 

Older   appointing  the  new  trustees  (h  the  trust  estate,  as  it  would  be  a  viola- 

their  *'  place  or  stead/'  within  the  mean-  tiun  of  his  duty  as  trustee.     Strong  v. 

lag  of  the  82d  section  of  the  Trustee  Willis,  8  Florida,  124. 

Act.  of  1850.    Tylers,  &c.  8  Eng.  Law  Where  a  testator  provides  that  his 

&  Eq.  96.  executors  shall  sell,  lease  or  dispose  of 

A  marriage  settlement  contained   a  his  real  estate  at  their  discretion,  the 

power <for  the  two  trustees  and  the  sur-  trust  is  personal;  and,  if  the  executors 

vivor  of  them,  and  the  executors  or  ad-  renounce,  it  cannot  be  executed  by  an 

ministratora  of  such  survivor,  to   sell  administrator  under  the  will.  Armstrong 

certain  estates  with  the  consent  of  thd  v.  Park,  9  Humph.  195. 
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§  46.  If  a  trustee  refuses  to  accept  the  trust,  the  Court  of 
Chancery  will  either  appoint  a  new  one,  assume  the  execuion  of 
the  trust  itself,  or  direct  a  release  to  othev  trustees,  if  there  are 

m 

such,  who  are  willing  to  accept  the  office.^  A  Court  of  Chan- 
cery may  also,  in  some  cases,  remove  a  trustee  from  office, 
though  he  is  willing  to  act.  As  where  his  co-trustees  refuse  to 
join  with  him;  or  where  a  female  trustee  marries  a  foreigner^ 
though  she  expressly  disclaim  all  intention  of  going  abroad. 
And  it  is  said  there  is  great  inconvenience  in  a  married  woman's 
being  trustee.' 

^  47.  It  is  usual  to  provide  expressly  in  trust  deeds,  that,  if 
any  of  the  trustees  die,  become  incapable  of  acting,  or  wish  to 
relinquish  the  trust,  a  new  trustee  shall  be  appointed,  either  by 
the  others  or  by  the  cestui,  and  the  property  conveyed  to  him 
jointly  with  the  rest.(a)     Wherfe  there  is  no  such  clause,  the 

'  2  Brev.  Dig,  806;  Barnet  v.  Barnet,  181;  Sloo  v.  Law,  1  Blatch.  612;  Berry 

4  Des.  Gha.  464;  Cooper  v.  Henderson,  v,  Williamson,  11  B.  Mon.  246;  Jones, 

6  Bin.  192;  Lining  v.  Peyton,  2  Des.  876;  fitc.  4  Sandf.  Ch.  616;  Rigler  v.  Glond, 

TraveU  o.  Danvers,  Finch.  880;  Swan,  2  Harr.  (Pen.)  891;  Childe  v.  Willis.  2 

1001;  Com.  v.  Barnitz,    9  Watts,  262;  £ng.  L.  &  Equ.  866;  Watts,  4  lb.  67; 

Ebert,  9.  800;  Carlisle,  lb.  832;  Sny-  Tunatall,  6  lb.  118;  Turner  v.  Maule, 

der  V.  Snyder,  1  Md.  Ch.  296;  Brunnen-  lb.  222;  Plyer,  &c.  lb.  282;  Robert,  2 

meyer  v.  Buhre,  82  111.  188;  McCartney  Strobh.  Equ.  86;   Bayles  v.  Staats,   1 

i7.Bostwlck,82N.T.  (6Tiffa.)68;Gratf  Halst.  Ch.  618;  Davidson.  &c.  7  Eng, 

o.  Bennett,  82  N.  Y.  (6  Tiffa.)  9.  L.  &  Equ.  161 ;  Davies«  &c.  lb.  8;  Far- 

■  Uvedale  v.  Ettrick,  2  Gha.  Gas.  20;  rant.  lb.  47;  Lill  v.  Neatie,  81  111.  101; 

Lake  v.  Delambert,  4  Yes.  692-6.    See  Fisk  v.  Stubbs,  80  Ala.  886;  Smyth  r. 

Wright  V.  Miller,  8  Barb.  Ch.  882;  Craig,  Oliver,  81  Ala.  89;  Bush's,  &c.  88  Penn. 

1  Barb.  88;  Gibbes  v.  Smith,  2  Rich.  £q.  86. 

(a)  Where  real  estate  is  conveyed  to  A  testator,  by  his  will,  appointed  A 

the  grantee  and  his  successors,  in  trust,  and  B  to  be  his  trustees.    He  then  di- 

with  no  specific  power  to  appoint  a  sue-  rected  that,  "  if  the  trustees  hereby  ap- 

cesser,  such  power  cannot  be  legally  ex-  pointed,  or  to  be  appointed,  as  herein- 

ercised  by  the  grantee.  Wilson  v.  Towie,  after  is  mentioned,  should  die,''  &c.,  it 

86  N.  H.  129.  should  be  lawful  for  other  trustees  to  be 

Where  a  trustee  is  appointed  by  deed,  appointed  as  therein  mentioned.    A  died 

with  a  provision  that,  in  case  of  his  de-  in  the  lifetime  of  the  testator.    Held, 

cease  or  legal  incapacity,  the  chancellor  that  under   the   power  a  new  trustee 

shall  be  vested  with  all  the  trusts  and  cpuld  be  appointed  in  the  place  of  A. 

confidences  reposed  in  the  trustee  named;  Hadley's  Trust,  9  Eng.  L.  &  £q.  67. 

the  chancellor  may  appoint  a  trustee  A  testator,  by  his  will,  appointed  A 

without  acquiring  Jurisdiction  over  the  and  B  to  be  his  trustees,  and  directed 

heirs  and  personal  representatives  of  the  that,  if  they  should  die  or  desired  to  be 

cettui  que  truit.    Morrison  «.  Kelly,  22  discharged  from,  or  refused  or  declined 

III.  610.  to  act,  it  should  be  lawful  for  the  sur- 

The  trust  estate  is  held  to  vest  in  the  viving  or  continuing  trustee  or  trustees, 

new  trustee.     Parker    0.   Converse,  6  or,  if  there  shonld  be  none  such,  then  fur 

Gray,  886.  the  trustee  so  desiring  to  be  discharged > 
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Court  of  Chancery  will  appoint  a  new  trustee  after  a  release 
from  the  former  one.  This  may  be  done  upon  a  bill  filed  against 
the  remaining  trustees,  and  by  reference  to  a  Master.'  And 
Chancery  will  appoint  a  new  trustee,  notwithstanding,  by  the 
will  creating  the  trust,  such  appointment  seems  to  be  confided 
to  the  original  trustee.  So,  if  one  trustee  declines,  Chancery 
will  appoint  a  receiver  for  an  infant  cest^ii.^a) 

^  48.  All  pei-sons  are  capable  of  being  trustees.  In  England, 
the  king,  who  cannot  be  seised  to  a  use,  may  be  a  trustee,  and 
the  remedy  against  him  is  in  the  exchequer.  So,  in  this 
country,  a  State  may  be  a  trustee.  So  a  corporation  may  hold 
in  trust  for  its  own  members  or  others,  and  is  subject  to  the 

>  Bnchmim  v.  Hamilton,  5  Yes.  722;  Crockett,  14  La.  An.  Sll;  Leggett  v. 
Stnyvesant,  8  Edw.  299;  Cape  Sable,  Hunter,  19  N.  Y.  446;  Gamble  v.  Dab- 
be.  8  Bland,  627;  Winder  v.  Diffenderf-  nev,  20  Tex.  69. 

fer,  2,  167;   Berry,  lb.  822;   Jones  v.  '  Dunscomb   v.  Dunscomb,  2   H.  & 

Stockett,  lb.  484;  Clay,  Ala.  860;  Leg-  Mun.  11;  Tait  v.  Jenkins,  1  T.  &  Coll. 

gett  V.  Hunter,  25  Barb.  81 ;  Abernathy  Cha.  492.     See  Goodwin  v.  Hubbard,  16 

V.  Abernatby,  8   Flori,  248;  Ross   v.  Mass.  210. 


• 


or  refusing  or  declining  to  act,  to  appoint  manage  it  themselves.  Stnrges  v.  Knapp, 

new  trustees.    A  died.    Held,  that  B,  81  Vt.  1. 

declining  to  act,  except  for  the  purpose        Devise  to  H  and  R,  their  heirs  and  as- 

of  appointing   new    trustees,  had    the  signs,  and  the  survivor  of  them,  upon 

power  of  appointing  new  trustees  in  the  certain  trusts.     R  died  before  the  trusts 

place  of  A  and  B.    lb.  were  fully  executed.    Held,  it  was  the 

In  South  Carolina,  in  case  of  the  sub-  duty  of  the  probate  court,  under  Rev. 

stitution  of  one  trustee  for  another,  no  Sts.  ch.  69,  sec.  8,  the  will  being  silent 

deed  is  necessary  from  the  one  to  the  on  the  subject,  to  appoint  a  co-trustee, 

other,  but  the  statute  of  1796  executes  Dixon  v.  Homer,  12  Ciish.  41. 
the  transfer  by  the  order  of  the  court        So  long  as  a  trustee  is  willing  to  cxe- 

making   the    substitution.     McNish  v.  cute  a  power  of  sale,  the  court  will  not, 

Guerani,  4  Strobh.  £q.  66.  in  a  suit  to  which  he  is  not  a  party,  ap- 

When   a    trustee    retires,   and   new  point  another  to  execute  it.    Williams 

trustees  are  appointed  by  the  court,  the  v.  Conrad,  80  Barb.  624. 
retiring  trustee  is  entitled  to  have  the        If  the  acts  or  omissions  of  the  trustee 

accounts  taken.    Nott  v.  Foster,  1  £ng.  or  executor  are  such  as  to  endanger  the 

Law  &  Eq.  126.  property,  or  to  show  want  of  capacity  or 

A  demise  of  lands  was  made  to  trustees  reasonable  fidelity,  equity  may  remove 

for  1,000  years  on  certain  trusts.    On  a  him  or  require  security.    Holcomb  v. 

petition  for   the    appointment   of  new  Coryell,  1  Beasl.  289. 
trustees,  it  was  held,  that  the  rever-        (a)  In  Kentucky,  where  there  is  a 

sioner  ought  to  be  served  with  the  petl-  devise  to  two  in  trust,  without  mention-, 

tion.    Farrant^s  Trust,  in  re,  7  £ng.  L.  ing  the  ncrrtvor,  upon  the  death  of  one. 

fc  Eq.  47.  one-half  the  trust  estate  passes  to  his 

Trustees  are  not  to  be  removed  from  heirs.  8o  a  trustee  may  devise  his  es- 
part  of  their  trust,  leaving  them  bur-  tate,  and,  if  the  devisee  renounce,  the 
dene<l  with  and  responsible  for  the  re-  trust  will  pass  to  the  heirs.  Sanders  v. 
mainder;  nor  will  such  a  trust  be  dis-  Morrison,  7  Mon.66;  Waggener  v.  Wag- 
charged  until  fully  performed,  or  the  gener,  8,  646.  See  Waltons  v.  Coulson, 
eetiuis  que  truet  are  in  a  condition  to  1  McL.  182. 
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jurisdiction  of  Chancery.^  So  li  perdon,  although  in  debt,  oi 
even  totally  insolvent)  ia  not  thereby  disqualified  from  taking 
and  holding  real  estate  as  a  tillstee^  The  fact  is  not  of  itself 
evidence,  that  the  trust  was  introduced  to  shield  the  property 
from  his  creditor».^(a) 

§  49.  A  trust,  once  created,  is  said  to  fasten  itself  on  the 
estate.(&)  Chancery  never  wants  a  trustee*  Hence>  when  the 
trustee  dies  or  becomes  incapable  of  acting,  the  court  will  pro- 
vide for  the  continuation  of  the  trust,  by  compelling  the  legal 
owner  of  the  estate  to  perform  it.  So,  alsO)  whei*e  no  trustee 
is  iqppointed,  if  the  object  of  the  grant  or  devise  cannot  be 
oUierwise  effected,  the  court  .will  appoint  or  imply  a  trustee. 
Thus,  where  land  is  devised  upon  certain  trusts,  to  a  company 
which  is  incapable  of  taking  it,  the  heir-at-law  of  the  testator 
shall  be  held  a  trustee.(e)  So,  where  land  is  devised  to  a  mar- 
ried woman,  for  her  separate  use,  her  husband  shall  be  a  trustee 
for  her.(cZ)  And  the  same  has  been  held  in  Tennessee,  in  the 
gift  of  a  slave  to  a  woman  and  the  heirs  of  her  body.  So, 
where  no  trustee  of  the  wife  is  appointed  by  an  ante-nupfial 
marriage  settlement,  by  which  the  husband  stipulates  that  the 
•wife  shall  enjoy  her  own  property,  the  husband  will  be  treated 
as  trustee  in  equity,  and  compelled  to  account  to  his  wife,  as 
such.  So,  where  the  only  obstacle  to  the  execution  of  a  trust 
created  by  a  will,  is  the  refusal  of  trusteea  to  accept  the  trust, 
the  court  will  supply  the  defect  by  appointing  new  trustees. 

^  Penii  V.  Lord  Baltimore.  I  Ves.  468{  fbrth,  1,  46S;  1  Cruise,  822.    See  Wil- 

8  Gomm.  488;  Mayor,  Sic.  v.  Att'y  Gren.  lams  v.  Conrad,  80  Barb.  524. 

7  Bro.  Pari.  286;  Att*y,  Stc.  v.  Cover-  •  Sbryock  i?.  Waggoner,  4  Cas.  480. 
nors,  %LC.  2  Ves.  46;  Green  v,  Ratber- 

(a)  In  Pennsylvania,  under  tbe  act  of  (c)  Hence,  if  all  tbe  trustees  disclaim 

14th  June,  1886,  discretionary  powers  a  devise  in  trust,  the  legal  estate  will 

given  to  a  trustee  bv  deed  will,  upon  vest  in  the  heir.    If  he  is  also  tbe  ctitui 

his  removal)  pass  to  the  trustee  appoint*  que  trwtf  ^nd  applies  to  a  court,  and 

ed  by  the  Court  of  Common  Pleas;  not  has  a  trustee  appointed;  in  whom  the 

to  his  heir  or  personal  representative,  legal  estate  is  vested,  coupled  with  the 

nor  to  the  survivor  of  several  trustees)  trusts;  the  legal  estate  is  by  necessary 

nor  to  a  trustee  appointed  by  a  court  of  implication  divested  out  of  the  cettui, 

equity,  nor  by  assignment.    Wilson  «.  Goss  v.  Singleton,  2  Head,  67. 

Pennock,  8  Cas.  288.  {d)  It  has  been  held  otherwise  in  South 

(i)  The  mere  possession  of  trust  pro-  Carolina.    Hunter,  Rice,  298.    See  Bas- 

perty  is  held  to  involve  a  trust.    Coffee  kins  v.  Giles.  lb.  815. 
V.  Crouch,  28  Mis.  106.    See  2  Head,  67. 
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Generally  it  may  be  stated,  that,  where  property  has  been 
bequeathed  in  trust,  without  the  appointment  of  a  trustee,  if  it 
is  personal  estate,  the  personal  representative  is  deemed  the 
trustee;  and  if  real  estate,  the  heir  or  devisee*(a)  But  if  the 
t^rms  of  a  devise  show  a  manifest  intent  to  charge  with  the 
trust  only  the  party  to  whom  the  estate  is  expressly  given; 
upon  his  refusing  to  accept  the  estate,  it  vests  in  the  heirs,  dis- 
charged of  the  trust;  aiud  they  are  not  liable  to  reimburse  any 
moneys  expended  for  the  benefit  of  the  cestm  que  tniai,  who  is  a 
minor,  by  his  guardian. 

^  50.  Though  a  trust  will  not  be  suffered  to  fail  for  want  of  a 
trustee;  yet,  it  is  said,  that  being  an  incident  merely,  it  will  be 
suspended  or  destroyed  by  the  suspension  or  destruction  of  the 
legal  estate,  as  by  escheat,  disseisin,  &c.  But  it  has  been  held» 
that,  where  the  estate  of  the  trustee  devolves  upon  the  State  by 
escheat,  the  State  holds  subject  to  the  trust.  A  trust  will 
escheat  for  want  of  heirs;  but  the  trustee  may  maintain  eject- 
ment against  one  claiming  under  the  State.'  On  the  other  hand, 
if  all  the  purposes  of  a  trust,  as  to  any  share  of  the  property, 
cease,  or  are  illegal,  the  estate  of  the  trustee  ceases  j^ro  tanto? 

'  2  Story  on  Eqn.  806;  Glond  v.  Cal-  9  B.  Mod.  160;  Dufiy  v.  Galrert,  6  Gill, 

hoQD,   10  Bich.   Eqn.  858;   Wilson  r.  487;  Suarez  o.  Punpelly,  2  Sandf.  Cha. 

Towle,  86  N.  H.  129;  Tainter  v.  Clark,  886;  Willis  on  Trustees,  56. 

6  A.Uen,  66;  Blancbard  v.  Blood,  23arb.  *  Benzein  v.  Lenoir,  Dev.  Eqn.  225; 

852;  Burrill  v.  Sheil,  2  Barb.  457;  Ear-  Marshall  v.  Lovelass.  Cam.  &  Nor.  217; 

kins  V.  Coalter,  2  Port    463;  Sonlej  v.  Ward  v.  Matthews,  10  Gill  &  J.  448;  St. 

Clockmakers,  &c.,  1  Bro.  81;  Rogers  v.  4  &  5  Wm.  4,  cU.  28.   See  Com.  v.  Blan- 

Ross,  4  John.  Cha.  888;  Bennet  v.  Davis,  ton,  2  Monr.  898. 

2  P  Wma.  ^16;  Hamilton  v.  Bishop,  8  '  Lorillard  v.  Coster,  5  Paige,  178; 

Terg.  88;  Stagg  9.  Beekman,  2  Edw.  89;  Parks  v.  Parks,  9  Paige,  167;  McMullin 

Ray  9.  Adams,  3  My.  &  K.  287;  Hosie  v.  McMnllin,  S  Watts,  286. 
V.  Hoxie,  7  Paige,  187;  Couch  v.  Couch, 

(a)  By  the  Maryland  act  of  1681,  eh.  trust  in  his  hands,  the  heavy  expenses 

811,  sec.  11,  mere  naked  trusts,  when  incurred  in  the  attempt  to  sustain  the 

the  trustee  has  no  beneficial  interest  or  will,  and  the  ulterior  limitations  in  his 

estate  whatsoever  in  the  lands,  descend  favor  in  the  codicil,  were  held  to  create 

to  the  heir  at  common  law^    Duflfy  9.  such  beneficial  interests  as  must  exclude 

Calvert.  6  Gill.  4S7.  this  trust  from  the  operation  of  this  act. 

But,  in  a  special  case,  the  right  of  the  lb. 
tmstee  to  reimburse  himself,  out  of  the 
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CHAPTER  XXVL 

TRUST  TEBMS.      TEU8T8  TN  NEW  TOBK. 
1.  Trust  terms.  9.  Trosts  in  New  York. 

§  1.  Tebms  for  years  are  either  vested  in  trustees  for  the  use 
of  particular  persona^  or  for  particular  purposes;  or  else  upon 
trust,  to  attend  the  inheritance. 

§  2.  Those  of  the  former  class  are  called  terms  in  gross.  The 
cestui  que  trust  of  such  a  term  is  entitled  to  the  rents  and  profits, 
and  may  also  demand  an  assignment  of  the  term  to  himself.  His 
estate  is  transferable;  passes  to  his  executors  and  administrators; 
and  is  equitable,  though  not  legal  assets,  not  being  within  the 
statute  of  frauds.  The  husband  of  a  female  cestui  has  the  same 
interest  as  in  any  other  term. 

§  3.  Terms  attendant  on  the  inheritance^  though  constituting  a 
title  equally  intricate  and  important  in  the  English  law,  are 
practically  almost  unknown  in  the  United  States,  and  therefore 
demand  only  a  very  brief  notice. 

§  4.  The  attendancy  of  terms  is  the  creation  of  a  court  of  equity, 
invented  partly  to  protect  real  property,  and  partly  to  A?eep  it  in 
the  rigid  channel. 

§  5.  If  a  term  has  been  created  for  a  particular  purpose, 

which  id  satisfied,  and  the  instrument  does  not  provide  for  a 
cesser  of  the  term,  on  the  happening  of  that  event,  the  beneficial 
interest  in  it  becomes  a  creature  of  equity,  to  be  disposed  of  and 
moulded  according  to  the  equitable  interests  of  all  persons 
having  claims  upon  the  inheritance.  When  the  purposes  of  the 
trust  are  satisfied,  the  ownership  of  the  term  belongs,  in  equity, 
to  the  owner  of  the  inheritance,  wheth'er  declared  by  the  origi- 
nal conveyance  to  attend  it  or  not.     The  trustee  will  hold  the 
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term  for  equitable  incumbrancers,  according  to  priority;  and  it  is 
a  general  rule,  that,  in  all  cases  where  the  term  and  the  freehold 
would,  if  legal  estates,  merge,  by  being  vested  in  the  same  per- 
son, the  term  will,  in  equity,  be  construed  to  be  attendant  on 
the  inheritance,  unless  there  be  evidence  of  an  intention  to 
sever  them. 

§  6.  If  a  bona  Jide  purchaser  happen  to  take  a  defective  con- 
veyance, he  may  remedy  the  defect  tmd  perfect  his  equitable 
title,  by  taking  an  assignment  of  an  outstanding  term,  which 
will  give  him  priority  over  the  Intermediate  legal  estate. 

§  7.  As  a  conveyance  of  the  legal  estate  in  fee  of  a  trustee 
may  be  often  presumed,  so  in  many  cases  the  surrender  of  a 
trust  term  may  be  presumed. 

§  8.  The  equitable  interest  in  a  term  attendant  devolves  in 
the  same  channel,  and  is  governed  by  the  same  rules,  as  the 
inheritance.  The  term  becomes  consolidated  with  the  inherit- 
ance, and  follows  it  in  its  descent  or  alienation.  On  the  death 
of  the  ancestor,  it  vests  technically  in  his  personal  representa- 
tives, but  in  equity  it  goes  to  the  heir.  It  must  be  devised 
with  all  the  formalities  of  real  estate.^(a) 

§  9.  By  the  New  York  Revised  Statutes,  uses  and  trusts  are 
abolished,  except  as  therein  authorized  and  modified;  and  every 
estate  and  interest  in  land  converted  into  a  legal  right,  with  the 
same  exception.*(6) 

>  4  Kent,  86,  94;  1  Cruise,  8S4,  tt  teq.  Barb.  226;  Leggett  v.  Perkins,  2  Comst. 

*4    Kent,    294.      See    Beekman    v.  297;  Tucker  v.  Tucker,  6  Barb.  99;  Sel- 

People,  27  Barb.  260;  Livingston,  84  N.  den  v.  Vermilya,  8  Comst.  626;  Yates  j. 

Y.  (7  TiflTa.)  665;  Post  v.  Hover,  33  N.  Yates,  9  Barb.  824;  Sterricker  v.  Dlck- 

Y.  (6Tfflra.)  698;  Dry,  &c.  v.  Stillman,  inson,  9.  616;  Craig  v.  Craig,  8  Barb. 

81  N.  Y.  (4  Tiffa.)  174;  Hone  v.  Van  Ch.  76,  9;  L'Amourenx  v.  Van  Renase- 

Scliaick.  20  Wend.  664;  Darling  v.  Ro>  laer,  1  Barb.  Ch.  84;  M'Cosker  v.  Brady, 

gers.  22.  488;  Jackson  v.  Edwards,  lb.  lb.  329;  Mason  v.  Jones,  2  Barb.  229; 

498;  Rogers  v.  De  Forest,  7  Paige,  272;  Haxtun  v.  Corse,  2  Barb.  Ch.  606;  Mason 

Gott  V.  Cook.  lb.   621;  Hone  v.  Van  v.  Mason,  2  Sandf.  Ch.  482;  Arnold  v. 

Schaick.  lb.  221;  De  Peystcr  v.  Clen>  Gilbert,  8:  631;  Bellinger  v.  Shafer,  2 

dcning.  8  Paige,  296;  Van  Vechten  v.  Sandf.  Ch.  293. 
Van  Vechten,  lb.  104;  Vail  v.  Vail,  7 

(a)  I  have  been  able  to  find  no  case  in  much  discussed— probably  by  way  of 
(he  American  Reiiorts,  upon  the  subject  analogy  and  illustration  merely.  By  St. 
nf  attendant  terms.  I  am  informed  by  8  and  9  Vict.  ch.  112,  sec.  2,  terms  at- 
one of  the  counsef  in  a  case  in  Massa-  tendant  are  abolished  as  soon  as  satisfied, 
chusetts.  (Salisbury  r.  Bigelow,  S.  J.  C.  1  Wash.  R.  P.  809. 
Maidi,  1888,)  that  the  subject  was  there        {b)  In  Wisconsin,  (Rev.  Sts.  ch.  67, 
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§  10,  In  relatiou  to  trusts^  tbese  statutes  abolish  passive  trusts, 
Trhere  the  trustee  has  only  a  naked  and  formal  title,  and  vest 
the  whole  beneficial  interest,  or  right  in  equity  to  the  posses- 
sion and  profits,  in  the  eeHui  que  truai.  The  latter  takes  a  legal, 
corresponding  with  his  beneficial  interest;  and  no  estate  or 
interest  vests  in  the  trustee.* 

§  11.  Trusts  are  confined  to  two  classes.  1.  Trusts  arising 
or  resulting  by  implication  of  law.  But  the  payment  of  the 
purchase-money  by  one  man,  for  land  conveyed  to  another,  cre- 
ates no  trust  in  favor  of  the  former,(a)  except  in  relation  to  hiB 
creditors  existing  at  the  time,  and  excepting  also  a  conveyance 
made  to  the  latter  without  the  .consent  of  the  former,  in  viola- 
tion of  some  trust.  But  no  resulting  trust  is  valid  against  a 
purchaser  for  valuable  consideration,  without  notice.  2.  Cer- 
tain classes  of  active  or  express  trusts,  where  the  trustee  is 
clothed  with  some  actual  power  of  disposition  or  management, 
which  requires  a  legal  estate  and  actual  possession.  Express 
trusts  are  allowed:  2.  To  sell  lands  for  the  benefit  of  creditors^ 
3.  To  sell,  mortgage  or  lease  lands  for  the  benefit  of  legatees, 
or  for  the  purpose  of  satisfying  any  charge  thereon;  4.  To 

>  4  Kent,  80S$  Cashney  v.  Henry.  4  Paige,  846;  Yates  v.  Yates,  9  Barb.  824. 

p.  818.)  uses  and  trusts  are  abolished,  land;  to  receive  income  and  apply  to  the 

except  as  expressly  provided.  use  of  any  person,  subject  to  chap.  66; 

§  2.  Estates  now  held  to  use  are  con-  and  in  some  other  cases, 

firmed.  §  12.  A  devise  to  sell,  without  power 

§  8  and  6.  Any  one  entitled  to  posses*  to  receive  rents,  &c.,  shall  be  construed 

sion  of  land  by  virtue  of  an  agreement,  a  power  merely. 

&c.,  shall  be  deemed  to  have  the  legal  §  18.  The  surplus  of  rents  of  trust 

estate.  property,  beyond  what  is  necessary  to 

§  4.  The  last  section  is  not  to  apply  to  the  support  of  the  cettui  ipu  tru»t,  is 

active  trusts  where  the  trustees  have  the  subject  to  his  debts, 

management  and  responsibility.  §  14.    Trusts   shall    not    be    deemed 

§  6.  The  above  sections  not  to  apply  powers,  when  they  can  be  lawfVilly  exe- 

to  resulting  trusts.  cuted  as  such. 

§  7.  A  trust  shall  not  result  to  the  (a)  But  seeRoss  v.  Hegeman,  2£dw. 

party  who  pays  the    purchase-money,  Chan.  378,  that,  where  there  is  a  joint 

another  taking  the  deed ;  but  the  deed  advance  of  money  upon  a  purchase  by 

shall  be  deemed  fraudulent,  and  a  trust  two  in  the  name  of  one,  a  trust  results 

shall  result  to  the  creditors  of  the  for-  to  the  other,  though  he  did  not  pay  the 

mer.  money  till  after  completion  of  the  pur- 

§  10.  A  purchaser  without  notice  of  a  chase.    If  A  purchases  with  money  of  B, 

resulting  trust  shall  not  be  affected  by  it.  and  the  deed  is  made  to  A  by  consent  of 

§  11.  Express  trusts  may  be  created  B,  no  trust  results  to  6.  Norton  v.  Stone, 

to  sell  for  creditors;  to  sell,  mortgage  or  8  Paige,  222. 
lease  for  legatees,  or  pay  a  charge  on 
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receive  rents  and  profits,  and  apply  them  to  the  8upix>rt  ami 
education  of  any  person,  or  to  accumulate  them  for  the  purposes 
and  Tvithin  the  limits  mentioned.  In  these  cases,  the  trustee 
takes  the  whole  estate  in  law  and  equity,  subject  only  to  the 
execution  of  the  trusts.  If  an  express  trust  ia  created  for  any 
other  purpose,  no  estate  vests  in  the  trusted;  but  if  the  act 
authorised  is  lawful  under  a  power ^  the  trust  is  valid  as  a  power 
in  tmat.  Every  estate  and  interest  not  embraced  in  an  express 
trust,  and  not  otherwise  disposed  of^  remains  in  or  reverts  to 
the  person  who  created  the  trust,  and  he  may  dispose  of  the 
lands,  subject  to  the  trust,  or  in  the  event  of  its  failure  or  ter- 
mination; and  the  grantee  or  devisee  will  have  a  legal  estate,  as 
against  all  persons  but  the  trustee,.  The  conveyance  to  the 
trustee  must  contain  a  declaration  of  the  trust;  otherwise  it  will 
be  absolute  against  subsequent  creditors  of,  or  purchasers  from, 
the  trustee  without  notice.  When  thus  declared,  any  act  of  the 
trustee  in  contravention  of  the  trust  is  void.  Upon  the  death 
of  all  the  trustees,  the  trust  vests  in  the  C!ourt  of  Chancery,  and 
does  not  pass  to  the  representatives  of  the  surviving  trustee.^ 

§  12.  Where  some  of  the  trusts  provided  for  are  valid,  and 
others  invalid,  the  trustee  will  take  a  legal  estate  for  the  fiilfil- 
naent  of  the  former  only,  unless  the  whole  are  so  blended 
tc^ther,  that  it  is  impracticable  to  execute  one  without  the 
other,  in  which  ease  all  will  be  void.  And  any  subsequent  lim- 
itation, which  is  invalid  as  creating  a  perpetuity,  shall  be  denned 
wholly  void,  in  determining  the  validity  of  the  legal  estate 
itself,  or  other  pr<»oeding  trusts.^ 

§  14.  An  annuity  is  a  legacy  of  several  annual  suma  in  gross; 
and,  if  payable  from  the  rents  and  profits  of  land,  a  charge  upon 
such  laud.  Hence,  an  express  trust  to  lease  lands  and  receive 
the  rents,  Ac,  for  payment  of  such  annuity,  is  valid  under  sec- 
tion 55  of  the  statute.' 

\  14.  In  such  case,  there  is  a  resulting  trust  in  the  surplus 

'  4  Kont,  808-4-6.  De  Kat  v.  Irviog,  6  Denlo,  846;  Tucker 

'  Hawley  v.  James,  6  Paige,  818;  Da-    v.  Tucker,  6  Barb.  99. 
pre  V.  Tliompaoo,  4  Barb.  279;  8,  687;        '  lb. 
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rents,  &c.,  in  favor  of  the  person  presumptively  next  entitled  to 
the  estate.^ 

§  15.  Where  certain  property  is  to  be  invested  in  land,  In 
trust  to  receive  the  rents  and  profits  for  the  use  of  a  cestui  que 
tiniat^  and  the  interest  of  the  latter  is  inalienable,  (under  the 
Rev.  Statute,  sec.  63,)  even  the  consent  of  the  parties  and  of 
the  Court  of  Chancery  also  will  not  authorize  any  act  which  is 
virtually  an  alienation.  But,  if  the  property  is  directed  to  be 
invested  in  lands  in  a  certain  place,  the  court  may  authorize  an 
investment  in  other  lands,  with  the  consent  of  parties,  and  may 
itself  consent  on  behalf  of  infants.^ 

§  16.  A  trust  to  receive  rents  and  profits,  and  pay  them  cver^ 
was  a  familiar  one  at  common  law;  but  at  first  was  held  not  to 
be  valid  under  the  Bevised  Statutes,  The  phrase  used  in 
describing  the  third  doss  of  express  trusts,  *'  apply  them  to  the 
use,"  was  decided  to  mean  that  the  trustee  should  provide  means 
and  pay  debts;  that  he  is  to  judge  of  the  propriety  of  the 
expenditures,  and  has  the  whole  legal  and  equitable  estate;  that 
the  cestui  has  no  estate,  but  only  a  right  to  enforce  the  trust  in 
equity.  This  class  of  express  trusts  was  said  to  be  intended  for 
the  cases  of  minors,  femes  covert,  lunatics  and  spendthrifts. 
But  in  a  later  case  it  has  been  held,  that  one  who  creates  a  trust, 
to  receive  rents  and  profits  or  income  for  the  use  of  another, 
may  direct  the  manner  of  their  application,  and  that  they  be 
periodically  paid  over  to  the  cestui,  to  provide  him  with  neces- 
saries.^ 

§  17.  In  order  to  receive  rents  and  profits  for  the  use  of 

another,  the  trustee  must  have  a  legal  title  to  the  land.  If  such 
title  it  vested  in  the  cestui  himself,  no  valid  power  in  trust  can 
be  reserved  to  the  trustee. 

§  18.  A  testator  directed  that  his  property  should  be  invested 
in  lands,  to  be  conveyed  to  his  children,  but  in  trust  for  their 
cruardian  to  receive  the  rents  and  profits  for  their  use,  both 
during  and  after  their  minority,  so  long  as  he  should  think  pro- 
per.    Held,  the  trust  was  void  under  the  Sevised  Statutes;  that 

'  lb;  Irving  v.  De  Kay,  9  Paige,  621.        •  Coster  v.  Lorillard,  1836. 4  Kent,  809, 
'  Wood  r.  Wood,  6  Paigo,  696.  n.;  Gott  r.  Cook,  7  Paige,  521. 
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the  guardian  took  no  estate  as  trustee,  but  could  hold  the  fund 
only  as  guardian.^ 

.§  19.  A  trust  for  the  accumulation  of  rents,  Ac,  or  income,  is 
invalid,  unless  it  is  for  the  sole  benefit  of  an  infant,  and  he  to  be 
paid  absolutely  on  coming  of  age.' 

§  20.  Trusts  of  real  propeiiy  for  charitable  uses  are  within 
the  prohibition  of  the  statute,  unless  authorized  by  the  act  of 
1840,  respecting  grants  and  conveyances  to  colleges  and  other 
literary  institutions,  and  made  to  such  trustees  as  are  therein 
authorized  to  hold.^ 

§  21.  A  religious  society  may  purchase  and  hold  land  in  trust 
for  any  use  within  the  general  objects  of  its  incorporation. 
Where  a  grant  was  made  to  a  religious  society  in  trust  for  the 
support  of  the  minister;  held,  this  use  was  within  the  ''  other 
pious  uses"  for  which  religious  societies  were  empowered  to 
purchase  and  hold  real  property  by  the  general  act  for  their 
incorporation.^ 

§  22.  An  annuity,  arising  from  the  proceeds  of  real  and  per- 
sonal estate  in  the  hands  of  trustees,  is  beyond  what  is  neces- 
sary  for  the  support  of  the  party  and  his  family,  subject  to  the 
claims  of  his  creditors;  and  the  Court  of.Chanceiy  will  not, 
under  the  provision  empowering  them  to  exonerate  from  credit- 
or's suits  such  funds  created  by  third  persons,  insert  in  an  injunc- 
tion a  qualification  excepting  trust  funds  so  created.' 

§  23.  A  trust  created  by  will  to  executors,  to  sell  and  convey 
gores  of  land  to  straighten  lines;  to  rent  houses  and  collect 
rents;  to  repair;  to  pay  taxes  and  assessments;  to  efiect  insur- 
ance, and  pay  over  the  surplus  to  the  devisees  thereof;  such 
trust  to  continue  until  the  death  of  the  widow  of  the  testator, 
and  one  year  aft^wards — ^is  illegal  under  the  statute,  which 
prohibits  the  alienation  of  trust  estates,  and  the  creation  of 
trusts  to  extend  beyond  two  lives  in  being.* 

^  24.  It  cannot  be  objected  to  the  validity  of  a  trust,  that  it 


*  Wood  r.  Wood.  5  Paige,  697. 

*  Hawlcy  v.  James,  6  Paige.  81S. 
'  Yates  V,  Yates,  9  Barb.  824. 


*  Tacker  v,  St.  Clement's  Church ,  8 
Sandf.  242. 

*  Rider  v.  Mason,  4  Sandf.  Ch.  861. 

*  Tacker  v,  Tacker,  6  Barb.  99. 
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nndulj  suspends  the  ulienability  or  absolute  ownership  of  the 
property,  where  the  execution  of  the  trust  by  selling  is  unlim- 
ited AS  to  time,  if  the  time  is  not  made  to  depend  on  an  event 
which  might  carry  it  beyond  the  duration  of  two  lives.* 

^  25.  A  general  power  in  trust,  the  execution  or  non-execu* 
tion  of  which  does  not  depend  on  the  mere  volition  of  the 
trustees,  is  imperative  in  its  nature,  and  imposes  a  duty,  the  per- 
formance of  which  may  be  compelled  in  equity.* 

§  26.  A  husband,  by  post-nuptial  settlement,  conveyed  all  the 
property  acquired  by  his  marriage  to  trustees,  "  to  hold  and  to 
keep  the  principal  and  interest  thereof  during  the  said  marriage, 
exempt  from  his  debts,  contract  or  control;  to  be  managed  and 
disposed  of  on  her  separate  orders  or  receipts,  or  by  her  deeds 
or  will,  so  that  she  may  enjoy  and  dispose  of  the  same  as  it 
came  from  her  parents  and  sister,  or  may  hereafter  in  any  man- 
ner accrue  to  her  in  all  respects  as  if  she  were  unmarried.'^ 
Held,  the  deed  passed  to  the  trustees  all  the  interest  which  the 
husband  bad  acquired  by  the  marriage,  and  created  a  good  and 
valid  trust,  and  not  a  mere  nominal  trust,  nor  did  it  contemplate 
a  duration  greater  than  was  allowed  by  statute.' 

§  27.  Held,  also,  that  such  deed  did  not  pass,  as  the  husband 
had  no  power  to  convey,  the  fee,  or  the  right  to  dispose  of  the 
real  estate  of  the  wife,  nor  the  rents  and  profits  thereof  beyond 
his  lifetime.^ 

^  28.  Held,  also,  that  the  power  of  appointment  by  the  deed 
to  the  wife  extended  to  the  absolute  disposal  by  her  of  the  prin- 
cipal and  income,  or  of  any  part  thereof.* 

§  29.  The  Bevised  Statutes  do  not  apply  to  a  will,  creating  a 
trust  which  was  executed  before  they  were  passed.® 

§  30.  Where  a  testator,  by  a  will  made  in  1815,  devised  his  estate 
to  his  three  grandchildren,  directing  that  it  should  not  be  sold  or 
alienated,  but  that  his  executors  should  from  time  to  time  lease 
or  rent  it,  on  such  terms  and  for  such  rent  as  they  might  deem 
most  advantageous  to  the  heirs,  keep  certain  portions  of  it  in 

'  Arnold  v.  Gilbert,  6  Barb.  180.  *  lb. 

■  lb.  •  lb. 

'  Groger  v.  Gruger,  6  Barb.  225.  *  Stewart  v.  McMartin,  5  Barb.  488. 
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repair,  and  pay  the  rents  and  profits  annually  to  the  heirs,  in 
equal  proportion;  held,  notwithstanding  the  absence  of  express 
words  of  devise,  an  active  trust,  not  a  mere  leasing  power,  and 
that  the  executors  took  the  legal  estate  during  the  lives  of  the 
grandchildren.^ 

'  Brewflter  v.  Strikeri  1  Smith,  821. 
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CHAPTER  XXVIL 

ESTATE  ON   OONDmON.      NATUBE  AND  KINDS  OF  CONDITIONS. 


1.  Definition. 

2  &  n.  Implied  or  exprtit;  charge, 

8.  Precedent  or  ni^te^cnl. 

6.  May  belong  to  any  estate. 

7.  Things  executed  and  executory.  ■ 

8.  Mast  determine  the  whole  estate. 

9.  To  whom  reserved. 
12.  Impossible  conditions. 
18.  Illegal  conditions. 


14.  Repngnant  conditions;  cannot  be 
made  void  by  a  change  of  the  law. 

16.  Repugnant  obligations. 

16.  Conditions  against  assignment  of 
lease. 

20.  Confession  of  Jadgment,  whether  a 

transfer. 

21.  For  re-entry  in  case  of  insolvency. 
28.  In  restraint  of  marriage. 


^  1.  A  condition  is  said  to  be  a  qualification  or  restriction 
annexed  to  a  conveyance,  by  which,  upon  the  happening  or  not 
happening  of  a  particular  event,  or  the  performance  or  non-per- 
formance of  some  act  by  the  grantor  or  grantee;  an  estate  shall 
commence,  be  enlarged,  or  be  defeated.^  Lord  Mansfield 
remarked,  that  at  common  law  the  only  modification  of  estates 
was  by  condition.^ 

^  2.  A  condition  is  either  implied  or  express.  Implied  condi- 
tions are  those  created  by  law,  and  not  by  any  express  words; 
that  is,  the  legal  incidents  of  estates.  For  instance,  at  common 
law,  a  tenant  for  life  held  his  estate  upon  the  implied  condi- 
tion, that  any  attempt  by  him  to  convey  in  fee  would  be  a  for- 
feiture of  his  interest;  and  also  upon  the  implied  condition,  not 
to  commit  wa8te.^(a)    Express  conditions  are  those  created  by 


'  2  Cmise,  4. 

*  Doe  V.  Htttton,  8  B.  &  P.  654,  n. 


•  Co.  Lit.  288  b. 


(a)  A  condition  is  to  be  distingirished  lien  or  harden  upon  the  estate,  and  not 
from  a  charge.  The  general  difference  a  mere  personal  contract,  cannot  be  en- 
seems  to  be,  that  any  breach  of  condi-  forced  by  forfeiture.  The  cases  upon 
tion  involves  a  forfeiture  of  the  estate  to  the  subject  are  numerous,  and  the  dis- 
which  it  is  attached;  while  a  charge,  tinctions  somewhat  nice;  involving,  aa 
though  constituting  for  the  most  part  a  will  be  seen,  the  construction  of  language 
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in  creating  the  estate,  and  the  precise  the  time  within  which  the  school-houso 

effect  of  Tiolating  the  obligations  thereby  might  be  built.    A  and  others  conveyed 

imposed.  said  lot  to  B  and  others,  in  trust  for  a 

Most  of  the  cases  are  those  of  a  grant  religious  society  that  had  been  incorpo- 

or  devise  of  land,  to  be  used  for  certain  rated,  to  be  held  on  the  trusts  and  con- 

publie  purpa*et.    Such  a  disposition  is  ditions  expressed  in  the  deed  of  the  ori- 

held  to  create  an  estate,  and  not  a  mere  ginal  grantors,  made  to  A  and  others, 

future  reversion  or  possibility.    Sher-  The    meeting-house,    parsonage-house, 

wood  V.  Waller,  20  Conn.  262.  and  school-house,  were  built  on  said  lot, 

Some  of  the  leading  decisions  are  sub*  and  were  finished,  to  the  satisfaction  of 

joined.  the  original  grantors,  within  the  times 

Grant,  in  1640,  by  the  assembly  of  the  mentioned  in  their  deed,  and  afterwards 

colony  of  New  Haven,  of  certain  land,  extended  by  them.    Afterwards  another 

''for  the  purpose  of  planting,''  to  be  house,  connected  with  the  school-house, 

located  by  the  grantees  in  separate  lots,  was  built  on  said  lot,  for  the  use  of  the 

and    held    in    severalty.      Held,    these  preceptor  of  the  school ;  a  vestry  and  two 

terms  did  not  make  a  condition  or  quail-  shops  were  made  in  the  basement  of  the 

fication  that  the  lots  should  be  planted,  meeting-house,  and  the  shops  leased  for 

in  the  modern  sense  of  the  word,  but  the  secular  business;  the  land,  on  which  the 

grant  was  for  the  purpose  of  a  tettU-  parsonage  house  was  built,  was  mort- 

ment.    East  Haven  v.  Hemmingway,  7  gaged  for  a  debt  incurred  in  building  on 

Conn.  186.  the  whole  lot;  the  land,  on  which  the 

A  grant  of  land  which  has  been  used  school-bouse  and  preceptor's  house  were 

as  a  buryiog-piace  to  a  town,  ''for  a  built  was  leased  for  a  long  term  to  an 

burying-place  forever,  in  consideration  incorporated  academy;  and  said  acad- 

of  love  and  affection."  and  divers  other  emy  mortgaged  the  same.    The  original 

valuable  considerations,  is  not  a  grant  grantors  entered  upon  the  land  origin- 

upon  condition  subsequent.    Rawson  v.  ally  granted  by  them  to  A  and  others, 

Inhts.,  &c.,7  Allen,  126.  for  breaches  of  the  conditions  in  their 

Grant  of  land  in  fee  to  A  and  others,  deed,  and  brought  writs  of  entry  to  re- 
in trust  for  B  and  others,  and  their  asso-  cover  the  whole  land,  as  forfeited  by  such 
ciates,  ''  for  the  purpose  of  the  public  breaches.  Held,  the  second  condition  in 
worship  of  God,  and  the  erection  on  said  said  original  deed  was  repugnant  to  the 
premises  granted  of  a  church  or  meeting-  previous  parts  of  the  deed,  and  was  void ; 
house  for  said  worship,  as  also  a  house  for  and  that  the  actions  could  not  be  main- 
a  clergyman  and  a  school-house."  The  tained.  Proprietors,  &c.  v.  Methodist, 
deed  contained  the  following  conditions:  fcc.  18  Met.  885. 

**  that  the  grantees,  or  cettuii  que  trutt,  A  person  conveyed  to  tmstees  a  piece 
or  some  of  them,  shall  build  and  finish,  of  ground,  for  the  purpose  of  having  a 
within  two  years  from  the  9th  day  of  public  school-house  erected  thereon;  and 
November,  1882,  on  the  lot  hereby  con-  the  house  was  accordingly  built.  Held, 
▼eyed,  a  church  or  meeting-house  for  the  the  grant  was  not  forfeited,  merely  be- 
pnbllc  worship  of  God,  and  shall  build  cause  the  trustees  had  permitted  reli- 
and  finish,  within  three  years  from  the  gious,  political,  and  temperance  meet- 
said  9th  day  of  November,  a  suitable  Ings  to  be  held  in  the  housC;  at  times 
dwelling-house  for  the  clergyman,  and  a  when  such  meetings  did  not  materially 
school-house,  all  on  the  lot  hereby  con-  interfere  with  any  school  taught  therein, 
▼eyed;  and  in  case  the  said  church  or  Broodway  v.  The  State,  8  Blackf.  290. 
meeting-house,  and  parsonage -houM  and  Under  the  New  York  statute  (1  Rev. 
school-house,  shall  not  be  built  on  said  Sts.  846),  providing  that  a  diversion  of 
lot,  and  finished  within  the  respective  salt-works  to  other  purposes  than  the 
tiroes  above  mentioned,  then  the  land  manufacture  of  salt  riiould  work  a  for- 
hereby  granted,  with  its  appurtenances,  is  feiture  of  the  leasehold;  the  partial 
to  revert  to  'the  grantors.'  And  this  grant  diversion  of  a  lot,  as  for  the  erection  of 
is  upon  the  further  condition,  that  the  a  dwelling-house,  8cc.,  was  held  not  to 
laud,  &c..  shall  be  forever  hereafter  ap-  have  this  efi*ect.  Hasbrook  v.  Paddock, 
propriated  to  the  maintenance  and  sup-  1  Barb.  685. 

port  of  the  public  worship  of  God,  as  And,  if  it  did,  a  subsequent  holder  of 

hereinbefore  specified,  and  to  no  other  the  leasehold  estate,  under  an  agreement 

uses  or  purposes  whatever;  otherwise,  for  an  exchange  of  it,  for  other  lands, 

the  same  to  revert  to  said  corporation  cannot  take  advantage  of  it  for  the  pur- 

cif  the  Canal  Bridge,  as  above  mention-  pose  of  avoiding  such  agreement,  after 

ed."   Afterwards,  the  grantors  extended  he    had   quietly   occupied   for   several 
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yesrs,  and  the  other  party  had  made  deed.«ndliab1eindamage8  to  the  grantor 
large  hnprovements  on  the  land  received  for  the  non-performance  thereof.  Stay- 
by  him  in  exchange;  snch  partial  diver-  vesant  v.  Mayor,  &c.  11  Paige,  414. 
sion  being  known  to  him  at  the  time  of  Held,  also,  that  the  grantor  might,  at 
making  the  agreement,  and  the  atatnte,  his  election,  re-enter  Ibr  breach,  of  tho 
making  a  diversion  a  forfeiture,  being  a  conditions,  bring  an  action  for  damages 
public  law,  of  which  he  was  bound  to  sustained  by  the  breach  of  the  coTenanta 
take  notice;  and  where  such  forfeiture,  of  the  corporation,  or  file  a  bill  in  equity 
if  any,  had  been  waived  by  the  people  for  specific  performance.  lb. 
«nd  a  renewal  of  the  lease  granted.    lb.  Conveyance  to  the  commissioners  of  a 

Whether  s  deed  of  land,  "  for  the  county  and  their  successors,  in  fee- 
purpose  of  a  court-house  and  Jail,"  !n-  simple,  for  the  purpose  of  erecting  a 
Tolves  an  implied  condition  against  court-house.  Jail,  &c.  Tlie  county  was 
using  it  for  any  other  purpose,  gv.  If  subsequently  divided,  and  the  seat  of 
H  does,  the  erection  of  a  stable  on  the  justice  removed,  and  trustees  were  ap- 
land  is  no  breach  of  the  condition,  nor  pointed  to  sell  the  lots  and  public  build - 
t>f  a  dwelling  for  the  jailor,  with  proper  ings,  and  divide  the  proceeds  between 
outhouses  and  a  garden.  Jackson  v.  the  two  counties.  Held,  the  lots  did  not 
Pike,  9  Cow.  69.  Grant  of  land,  on  revert  to  the  heirs  of  the  grantor.  See- 
condition  that  certain  public  buildings  bold  v.  Shitler,S4Penn.  188;  ace.  Harris 
flhould  be  there  erected.  By  an  act  *v.  Shaw,  18  111.  466. 
passed  afterwards,  the  seat  of  justice  Where  A  and  B  made  a  parol  agree- 
iras  removed.  Held,  the  land  reverted,  mentwith  the  inhabitants  of  a  town  and 
PoHce,  Sec.  o.  Reeves,  16  Mart.  221.  See  Its  neighborhood,  that  xhey  would  give 
Austin  V.  CambridgepoTt,  &c.,  21  Pick,  the  ground  for  a  church  and  a  graveyard 
216;  Braithwaite  v.  Skinner,  6  Mees.  Be  for  the  use  of  two  congregations,  if  the 
W.  818.  members  of  the  congregations  and  the 

A  granted,  fur  a  nominal  considers-  neighbors  would  erect  the  house  of  wor- 

tiou,  a  lot  of  hind  to  certain  persons,  iu  ship  and  open  a  graveyard  on  the  pre- 

trust  for  those  who  had  sulmcribed.  or  mises;  and  the  church  or  meet ing-houae 

might  thereafter  subscribe,  towards  tlie  was  erected    in  consequence,  and  the 

erection  therofm  of  a  school  house  and  graveyard  opened  at  the  expense  of  said 

bouse  of  public  worship,  and  towards  congregations  and  other  charitable  neigh- 

thcsuppoit  of  «  school,  or  of  the  gos-  bors:  held,  that  the  agreement  was  noi 

pel,  in  said  building;  providing,  that,  if  within  the  statute  of  frauds;  that  A  and 

the  premises  should  be  converted  to  any  B  stood  seised  of  the  premises  as  trns- 

other  use  than  as  aforesaid,  and  for  a  tees  for  the  use  of  the  two  congregations; 

buryiiig-ground,  the  lot  should  revert  to  and,  upon  a  sale  by  the  sheriff  under  a 

the  grantor  and  his  assigns.    One  of  the  judgment  against  A,  the  sheriff's  vendee 

trustees  permitted  a  female,  in  distress,  acquired  the  title  of  A,  subject  to  the 

to  occupy  tho  premises  temporarily,  as  trust,  and  became  himself  a  trustee  for 

tenant  at  will,  without  rent,  though  she  the  original  uses.    Beaver  «.  Fitson,  S 

and  ber  family  remained  there  seven  Barr.  827* 

years.    Held,  no  forfeiture.    McKissiok  Where  laud  was  conveyed  to  trustee* 

•V.  Pickle,  16  Penn.  140.  to  erect  a  Roman  Catholic  church,  and 

Lands  were  soid  to  the  city  of  New  lay  out  a  place  of  burial,  with  a  condi- 
York  for  the  purposes  of  a  public  square,  tion  that,  if  the  church  was  not  erected ^ 
upon  condition  that  they  should  ft>rever  and  the  remainder  of  .the  lot  appropri- 
be  used  and  appropriated  for  such  pur-  ated  for  burial  purposes,  th«  deed  should 
poses  exclusively,  and  that  the  corpora-  be  void,  8lc.,  and  no  church  was  ever 
tion  should  immediately  pn>ceed  to  regu-  erected  on  the  lot,  but  a  church  was 
late  the  land  granted,  and  enclose  and  erected,  by  the  same  society  of  Chris- 
improve  it  in  the  manner  specified  in  the  tians,  upon  a  lot  in  the  neighborhood, 
conveyance.  The  corporation  joined  in  and  the  lot  in  question  was  used  exclu- 
such  deed,  under  the  corporate  seal,  and  sively  as  a  place  of  sepulture;  and,  the 
covenanted  to  stand  seised  of  the  pre-  oorporatioh  of  Baltimore  being  about  to 
mises  for  the  purposes  of  a  public  square  sell  the  lot  for  non-payment  of  a  paving 
exclusively,  and  that  such  corporation  tax,  the  pastor  of  the  church  and  one 
Would  abide  by,  observe  and  perform  the  of  the  congregation  filed  a  bill  for  an  in- 
conditions  iroi)osed  upon  it  by  the  ac-  junction :  held,  neither  of  the  complain- 
ce{ftance  of  such  agreement -and  convey-  ants  had  any  interest,  legal  or  equitable, 
ance.  Held,  the  corporation  was  bound  for  the  protection  of  which  they  could 
to  perform  the  conditions  specified  In  the  claim  the  interposition  of  a  ^urt  of 
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eqaity.    Dolan  v.  The  Mayor,  fioc.,  4  to  A,  with  a  comditien  aanexod;  pro* 

Gill,  894.    See  Rawson  v.  Uxbridge,  7  ceeded  to  ^ve  legacies  to  B;  and,  by  a 

AJIen,  125.  subeeqnent  clause,  ordered  that  A  should 

GoDtributors  to  a  fund,  on  condition  pay  all  debts.    Held;  this  was  not  a  mere 

that  a  literary  and  theological  seminary  personal  charge  upon  A,  but,  with  the 

•hall  be  located  permanently  in  a  sped-  legacies  to  B,  a  charge  upon  the  real  es- 

fled  place,  and  in  consideration  thereof,  tate.    Sands  v.  Ghamplin,  1  Story,  876. 

wfaidi  is  accordingly  done,  hare  a  right  A  derise,  in  rtpict  ihireof  dialling  the 

to  apply  Tor  an  injunction  to  prevent  an  deyisee  with  debts  and  legacies,  is  tn 

ille^  and  nnanthoriaed  removal  of  tiie  ren,  and  a  charge  upon  the  property.  lb. 

seminary  to  another  place.    Hascall  v.  A  testator,  in  one  clause  of  his  will, 

The  Madison,  &c.  8  Barb.  174.  directed  that  his  wife  should  ''have  a 

The  question  has  also  often  arisen,  decent  and  comlbrtable  support  to  be  de- 
whether  certain  terms  of  limitation  ere-  rived  from  all  his  lands  and  tenements." 
ate  merely  a  tkargt  upon  land  given  to  In  a  subsequent  danse,  he  devised  to 
oaepersonforthebenefltof  another,  or  a  his  son  A,  in  fee-simple,  a  part  of  his 
condition,  by  breach  of  which  the  estate  lands, "  subject,  netertheless,  to  a  charge 
is  forfeited.  Thus,  a  testator  devised  all  of  five  hundred  dollars,  to  be  paid  by 
his  real  estate  to  his  sons,  by  lAetr  pay  tag  him,  his  heirs,  &c.,  to  his  brother  B,  as 
to  each  of  his  daughters  so  much  **  out  of  soon  ta  he,  the  said  B,  shall  have  oom* 
the  estate."  This  payment  not  being  pleted  his  studies.  &c.;  a  good  and  suf- 
taade,  one  of  the  daughters  brings  a  writ  flclent  voucher  for  the  payment  of  the 
ofentry  for  a  part  of  the  land,  as  forfeited  said  sum  of  five  hundred  dollars,  &c.« 
by  breach  of  condition.  Held,  the  sons  shall  vest  in  him,  his  heirs  or  assigns  (br- 
took  an  absolute  estate  in  fee,  charged  ever,  a  good.,  pure  and  absolute  estate  of 
with  the  legacies,  not  an  estate  on  con-  inheritance  in  the  said  lands  and  tene- 
dition;  that  this  charge  would  Ibllow  the  meats."  Held,  notwithstanding  this 
property  into  the  hands  of  any  purchaser  charge  in  favor  of  B,  the  land  so  de- 
with  notice ;  but  that  the  present  action  vised  was  also  subject  to  its  proportion- 
could  not  be  sBStained.'  Taft  v.  Morse,  ate  share  of  the  charge  in  favor  of  the 
4  Met.  628;  ace.  Moraney  v.  Buford,  1  wife.  Baird  v.  Baird,  7  Ired.  £q.  266. 
H'Lean,  196.  See  Fox  v.  Phelps,  17  Where  an  estate  is  devised  on  oondi- 
Wend.  898;  Crawford  o.  Severson,  6  tion  of.  or  subject  to,  the  payment  of  a 
Gill,  448;  Uackadom,  Sec.  11  Penn.  86;  sum  of  money,  or  where  an  intention  to 
Wright,  &c  2  Jones,  266.  Devise  to  4  make  an  estate,  specifically  devised,  the 
sonof  the  testator,  Ac /Miymg  his  younger  fund  for  the  payment  of  a  legacy,  is 
brother  £100.  Held,  a  charge.  Luckett  clearly  exhibited;  such  legacy  is  a 
V.  White,  10  Gill  8c  J.  480.  charge  upon  the  estate;  -and  equity  may 

Devise — *'  I  will  that  A  ahall  be  sup-  decree  that  the  person  in  whom  the  es- 
ported  out  of  my  estate— «nd  shall  have  tate  is  vested  diall  execute  the  trust, 
the  use  of  the  north  room  in  my  house,"  although  he  be  an  heir  of  the  testator, 
while  single.  If  she  marries,  "  I  give  who  has  taken  the  estate  upon  the  devi- 
ber  $160,  to  be  paid  her  by  my  son  B.  in  see's  declining  to  accept  it.  Bugbee  v* 
full  of  all  demands."  B,  being  devisee  Sargent,  27  Maine,  888. 
of  the  whole  estate,  gave  bond  for  pay-  Conveyance,  in  consideration  of  oer- 
nient  of  debts  and  legades,  and  after-  tain  profits  and  advantages,  contained  in  a 
wards  conveyed  the  land  to  C,  who  had  bond  of  even  date,  by  which  the  bargainor 
notice  of  the  above  devise.  Held,  a  was  to  be  supported  ibr  life  by  the  bar- 
charge  upon  the  real  estate  (A  having  gainee,  and  to  which  bond  a  note  6<n« 
never  married)  if  the  personal  was  in-  was  added,  that  the  land  was  not  to  be 
aafflcientj  to  be  enforced  either  by  a  suit  sold,  made  way  with,  or  disposed  of. 
on  the  bond  or  against  C.  Sheldon  v.  Held,  not  a  defeasance,  but  the  bargain- 
Purple,  16  Pick.  628.  or's  sole  redress  rested  in   the  bond. 

Devise  to  A,  son  of  the  testator,  of  Hart  v.  Dougherty,  6  Jones,  86. 

three  lots  of  land, ''  by  his  paying  the  That  the  grantee  shall   support  the 

other  children,  towards  their  share  of  grantor  for  life,  is  not  a  personal  coodi* 

my  estate,  $800;"  and  of  the  residue  of  tion  in  a  deed,  and  the  grantee  may 

his  estate,  to  his  children.      Held,  a  alienate  the   estate   and    transfer   the 

charge  on  the  land  of  A.     Ward  v.  charge.    Wilson  9.  Wilson,  88  Maine,  18. 

Ward,  16  Pick.  611.     See  Button  v.  Where  a  testator  devised  a  farm  to  hia 

Button,  2  Beav.  266;  Yeazey  v.  White-  son,  *'  he  paying  thereout  unto  my  other 

house,  10  N.  H.  409.  children,  hereinafter  named,  the  several 

A  will  contained  legacies  and  a  devise  sums  of  money  to  them  respectively  be* 
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express  words;  as,  for  instance,  a  condition  in  a  lease,  that* 
if  the  rent  shall  not  be  paid  at  the  day,  the  lessor  may 
riD-enter.*(a) 

§  8.  Conditions  are  either  precedent  or  subsequent;  the  former 
must  be  performed  before  the  estate  will  vest,  the  latter  enlarge 
or  defeat  an  estate  already  created.  Whether  a  condition  shall 
be  regarded  as  precedent  or  subsequent,  depends  not  on  any 
form  or  location  of  words,  but  on  the  fair  construction  of  the 
contract,  and  plain  intention  of  the  parties.^  More  especially  if, 
in  case  of  a  will,  the  particular  clause  in  question,  or  the  whole 
will,  indicates  that  the  condition  must  be  performed  before  the 
estate  can  vest,  the  condition  is  precedent.  If  the  act  prescribed 
does  not  necessarily  precede  the  vesting  of  the  estate,  but  may 
accompany  or  follow  it,  the  condition  is  subsequent.*  Where 
covenants  go  to  the  whole  of  the  consideration  on  both  sides, 
they  are  conditions  precedent;  where  only  to  a  part,  otherwise; 

'  Lit.  82S.  V.  Goriion,  15  Mass.  600;  Barry  r.  Als- 

'  Thompson  v.  Thompson,  9  Ind.  828;  hury,  6  Lit.  151;  Passmore  v.  Moore,  1 

Ghapin  v.  Harris,  8  Allen,  504;  Lowell,  J.  .1.  Mar.  691;  Dallraan  v.  King,  4  Bin;^. 

Sec.  V.  Hilton,  11  Gray,  407;  Thorp  r.  N.  105;  Turner  r.  Tebbult,  2Y.  &CoU. 

Thorp.  12  Mod.  464;  Rollins  v.  Riley,  Gba.  225;  Thompsons.  Bright.  1  Gn!>h. 

44  N.  H.  9;  Newkirk  r.  Same.  2  Gaines,  420;  MoGullongh  v.  Gox,  6  Barb.  886; 

852;  Barrnso  v.  Madan,  2  John.  148;  Houston  v.  Sprnance,  4  Harring.  117; 

Brockenbrongh  v.  Ward,  4  Rand.  852;  Shinn  v.  Roberts,  1  Spencer,  485. 

Green  v.  Thomas,  2  Fairf.  818;  Finlay        *  8  Pet.  874;  Underhill  v.  Saratoga, 

V.  King,  8  Pet.  874;  Tompkins  v.  Elliott,  Sec.,  20  Barb.  455. 

6  Wend.  496;  7  Gill  &  J.  240;  Gardiner 

queathed;''  such  pecuniary  legacies  are  of  a  fVactioual  part  of  certain  land.  "  to 

a   charge   upon   the  land.      Swoope's,  be  taken  by  tb«)  devisee  where  be  shall 

8  Gas.  68.  choose  or  select,^'  Sec.    Held,  not  a  con- 

The  following  are  some  other  cases  o^  dltion  precedent  to  the  vesting  of  the  es- 

conditional  devises.    ''  I  will — that  lotii  tate,  but  the  devisee  became  a  tenant  in 

to  offend  by  the  word  pai/,  &c.,  to  H  and  '  common,    with     a   right   of  selection, 

his  wife  I  wish  their  acceptances   of  Brown  v.  Bailey,  1  Met.  254. 

twecty-flve  acres  of  land,'*  Sic.     The  Devise  on    condition    of  maintaining 

testatrix  lived  in  H-s  family,  who  afl^r-  the  testator's  widow  for  life.     If  tlio 

wards  sued  the  executor  for  her  board,  devisee  reAise  to  accept  and   perform 

but  without   success.    Held,   a  condi-  (he  condition,  the  devise  is  void,  and 

tional  devise,  which  H  elected  to  relin-  the  heirs  may  enter.    Stone  v.  Huxford, 

quish  by  bringing  the  suit.    Hapgood  v.  8  Blackf.  452. 

Houghton,  22  Pick.  480.    Devise  to  A  (a)  Gonvcyance,  "  subject  to  the  con- 

and  B,  sons  of  the  testator,  of  all  his  ditions  and  obligations  contained  in  an 

real  estate,  on  condition,  if  either  made  agreement  between  the  parties. ''    Held, 

any  claim  on  the  estate,  he  should  have  a  valid  legal  condition  was  thereby  ere- 

no  right  under  the  will.    A  made  such  ated.  upon  breach  of  which  the  grantor 

claim,  and  received  payment  from  the  could  recover  t lie  land  even  from  an  exc- 

executor.     Held,    a   forfeiture    of  his  cntion  purchaser  of  the  grantee's  estate, 

moiety,    which     passed-  to    the    heirs.  Bear  v.  Whinler,  7  Watts,  144. 
Sackett  v.  Mallory,  1  Met.  865.    Devise 
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and  each  party  must  resort  to  his  separate  remedy,  because  the 
damages  might  be  unequal.'(a 

> 

'  Boon  V.  Eyre,  1  H.  Blackf.  278,  n.  John.  12;  Johnson  v.  Reed.  9  Mass.  78; 

See  Barry  v.  Alsbury,  6  Lit.  161;  Min-  Brockenbrough  v.  Ward,  4  Rand.  852; 

iflter.  &c.  V.  Bradford,  8  Cow.  467;  20  Clopton  v,  Bolton,  28  Mias.  78. 

(a)  Conveyance  in  fee,  reserving  a  lift)  man;"  if  not,  the  property  to  dttctnd  to 
estate  in  a  part  of  the  land.  ^'This  his  wife  and  children  in  fee.  Held,  aeon- 
deed  is  made  and' to  have  effect  on  the  dition  precedent.  Lewisbnrg  v.  Augusta, 
following  cooditions)"  viz.,  payment  of  2  W.  &t  Serg.  66. 
money  at  divers  times  to  several  per-  A,  haviug  an  absolute  appointment  by 
sons.  The  fee  passes,  upon  condition  deed  or  will  over  an  estate,  devised  it  to 
sobseqnent.  Howard  v.  Turner,  6  Greenl.  her  husband  B,  with  power  to  sell  and 
106.  dispose  of  the  same,  or  to  raise  any  sum 

A  testator  gave  a  large  amount  of  of  money  thereon  by  mortgage,  as  he 

lands  to  his  wife  for  life,  and  all  his  real  should   think  proper,  "  provided   that 

estate  at  her  death  to  A,  on  condition  of  such  part  of  all  and  every  sum  and  sums 

his  marrying  a  daughter  of  B  and  G,  of  money,  so  as  aforesaid  raised  by  the 

who  at  the  making  of  the  will  had  no  said  B,  either  by  sale  or  mortgage,  as 

child.    Held,  the  words  of  gift  being  in  shall  be  unexpended  at  my  (his)  decease, 

prtuenti,  *'  I  give,'-  &c.,  imported  an  im-  shall  be  charged  upon  the  houses  belong- 

mediate  interest;  that,  in  regard  to  the  ing  to  B.  situate,  &c.,  to  be  disposed  of 

portion  devised  to  the  wife,  inasmuch  as  immediately  after  the  decease  of  the 

B  and  C  were  childless  at  the  making  of  said  B,  that  sum  to  be  paid  to  my  four 

the  will,  the  testator  evidently  did  not  nieces."    She  also  devised  the  reversion 

contemplate  that  A  would  marry,  ac-  of  the  estate  to  her  four  nieces,  in  case 

cording  to  the  condition,  during  the  life  it  should  be  in  mortgage;  and,  if  the  es- 

of  the  wife,  and  therefore  intended  that  tate  should  not  be  sold  or  mortgaged  by 

he  should  take  at  her  death,  whether  B,  then  she  devised  the  same  to  her  said 

he  had  thus  married  or  not;  that  there  four  nieces,  as  tenants  in  common  in 

was  no  ground  for  any  distinction,  with  fee.    B  mortgaged  the  estate,  and  died, 

respect  to  the  condition,  between  this  never  having  charged  the  houses  with 

and  the  other  part  of  the  estate;  and,  any  part  of  the  mortgage-money.   Held, 

therefore,  that  the  devise  of  the  whole  the  condition  was  not  a  condition  pre- 

was  on  condition  subsequent,  and  took  cedent,  and   the    mortgage  was  valid. 

effect  immediately,  subject,  as  to  a  part  Watkins  v.  Williams,  10  Bng.  Law  and 

of  the  land,  to  the  wife's  possession  for  £qu.  28. 

life.  Finleyv.  Ring,  8  Pet.  874.  See  A,  and  B  his  wife,  conveyed  real  estate 
Taylor  v.  Mason,  9  Wheat.  826.  It  to  C  and  D,  on  condition  that  the  grant- 
would  have  been  otherwise,  it  seems,  if  ors  should  be  permitted  to  continue  to 
the  devise  had  been,  "  I  devise  my  lands  occupy  the  house  on  the  premises,  and 
to  A  on  Aw  marrying  B."    lb.,  876.  that  the  grantees,  their  heirs,  executors 

A  deed  from  the  trustees  of  a  town  and  administrators,  should  furnish  the 
contained  the  stipulation,  that  the  grantee  grantors  a  decent  and  comfortable  sup- 
should  '*  allow  all  people  to  pass  and  re-  port  during  their  (the  grantors')  lives. 
pass,  to  flsh,  fowl  and  hunt,''  &c.,  on  the  Held,  the  condition  was  a  condition  sub- 
granted  premises.  Held,  this  was  not  sequent;  and,  if  the  possession  of  said 
a  reservation  or  exception^  but  a  condi-  house  and  a  suitable  support  were  fur- 
tion  subsequent,  upon  breach  of  which  nished  to  B,  after  the  death  of  A,  she 
the  title  might,  by  proper  proceedings,  might  claim  her  dower  in  the  premises, 
he  divested.  Parsons  v.  Miller,  16  Wend.  Hefner  v.  Yount,  8  Blackf.  466. 
664.  Whe're  land  is  devised  to  A,  on  condi- 

Devise  of  land  to  a  town,  to  use  and  tion  that  he  shall  pay  debts  and  a  legacy, 

improve  furever,  and  not  be  sold,  but  the  estate  vests  in  A  immediately  on  the 

rented  out,  and  the  rents  applied  to  sup-  testator's  death,  and  such  payment  is  a 

port  the  ministry  in  the  town.    Held,  a  condition  subsequent.  Horsey  v.  Horsey, 

condition  subsequent.    Brigham  v.  Shat-  4  Harring.  617. 

tuck,  10  Pick.  809.    Devise  to  a  son  in  In  a  deed,  the  words  **  providing  they 

fee,  **  on  condition  that,  after  my  de-  (the  grantees)  fence  the  land  and  keep 

ceaaef   he    bceomes   a   perfectly  sober  it  in  repair,"  create  a  condition  sabse- 
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^  5.  There  is  one  case,  where  the  distinction  between  condi- 
tions precedent  and  subsequent  beoomee  very  important,  the  same 
event  producing,  in  the  two  cases,  directly  opposite  effects.  It 
will  be  seen  that,  if  a  precedent  condition  becomes  impossible, 
by  act  of  God,  no  estate  can  vest;  whereas,  if  the  condition  is  a 
subsequent  one,  the  estate  becomes  absolute.  So,  if  the  condi- 
tion be  iUeffaU 

§  6.  A  condition  may  be  annexed  to  any  estate  whatsoever. 

§  7«  It  is  said  that,  as  to  things  executed,  a  condition  must  be 
created  and  annexed  to  the  estate,  at  the  time  of  making  it. 
Hence,  when  a  condition  is  made  by  a  separate  deed,  this  must 
be  sealed  and  delivered  at  the  same  time  as  the  principal  deed. 
This  point  arose  in  the  rdign  of  Edward  III,  who,  having  con- 
veyed lands  to  certain  noblemen,  attempted,  subsequently,  to 
annex  a  condition  to  such  conveyance.  But  the  condition  was 
held  void  by  all  the  judges  and  sergeants.'  But  things  executory, 
such  as  rents,  anuuities,  &c,,  may  be  restrained  by  conditions 
annexed  to  them  after  their  creation.®(a) 

§  8.  A  condition  must  determine  the  whole  estate  to  which  it 
is  annexed.  Thus,  if  a  feoffment  is  made  on  condition  that, 
upon  the  happening  of  a  certain  event,  the  feoffor  may  re-enter 
and  hold  for  a  time,  or  tiie  estate  shall  be  void  for  a  part  of  the 
time;  or,  if  a  lease  be  made  for  ten  years,  on  condition  that  in 
a  certain  event  it  shall  be  void  for  five:  these  conditions  are 
void.  So  where  there  was  a  conveyance  of  an  estate  tail,  con- 
ditioned to  be  void  in  a  certain  event,  as  if  the  tenant  in  tail 
were  dead;  held,  inasmuch  as  the  death  of  the  tenant  would  not 

' /i0«  ch.  2S,  sec.  15.    See  Taylor  v.       *  Go.    Litt.    286  b;   Touch.   126;   2 
M«9on.  9  Wheat.  825;  Myers  v.  Davioss,    Cruise,  5. 
10  B.  kon.  894.  *  Go.  Lit.  287  a. 

quent,  which  is  to  be  taken  most  stronglx  subsequent.    NicoU  v,  Kew  York,  &c.,  2 

against  the  grantor  to  prevent  a  forfeit-  Kern.  121. 

ure.    And  where  the  land  has  remained        (a)  This  distinction  seems  to  be  now 

more  than  fifty  years  unfenoed,  there  Is  of  no  practical  importance,  however  well 

a  breach  of  such  condition.    Hooper  v.  founded  in  the  technical  rules  of  the 

Gtimmings,  45  Me.  859.  ancient  common  law.     Things  sxceirfMl 

A  conveyance  to  a  railroad  corporation,  may  undoubtedly  be  modified,  subee- 

upon  the  express  condition  that  the  com-  quently  to  their  creation,  by  the  consent 

pany  should  construct  its  railroad  within  of  boih  fmrtUs\   and   things  executory 

the  time  prescribed  by  the  act  of  incor-  oaanot  be  without  such  consent, 
poration,  is  a  grant  upon  a  condition 
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terminate  the  estate,  but  only  his  death  withoiU  iuuey  this  con- 
dition was  yoid.^  But  a  condition  may  legally  be  confined  to  a 
portion  of  the  land  which  is  conveyed.  Thus,  there  may  be  a 
conveyance  of  six  acres,  with  a  condition  that,  upon  a  certain 
event,  it  shall  be  void  as  to  three.  So,  also,  in  case  of  a  lease^ 
it  has  been  seen  (ch.  16)  that  there  may  be  a  condition  for  the 
lessor  to  re-enter  for  non-payment  of  rent,  and  hold  till  he  ia 
eaUsfied.^ 

§  9.  A  condition  can  be  reserved  only  to  the  grantor  or  lessor^ 
or  his  heirs,  not  to  a  third  person.  This  rule  is  founded  upon 
the  general  principle  of  law,  which  forbids  maintenance  or  the 
purchase  of  disputed  titles.  (See  Maintenance*)  But  heirs 
shall  have  the  benefit  of  a  condition,  though  not  specially 
named.^a) 

§  10.  It  is  a  legal  maxim,  that  nothing  which  lies  in  action, 
entry  or  re-entry,  can  be  granted  over.  Upon  this  principle,  at 
common  law,  a  condition,  in  a  lease,  for  re-entry  upon  non-pay- 
ment of  rent,  did  not  pass  to  an  assignee  of  the  reversion,  even 
though  the  tenant  attorned  to  him.  This  rule,  however,  is 
changed  by  statute.^ 

§  11.  There  are  many  circumstances  which  may  render  a  con- 
dition void* 

§  12.   Inypoeeible  conditions(6)  are  void.     So    those  which 

^  Jermin  «.  Aricott,  1  Bep.  S6;  6  lb.  a;  Winn  v.  Cole,  Walk.    419;  King's 

40.  &c.  V.  Pelham,  9  Mass.  601.    See  Par- 

*  Corbet's  case,  1  Rep.  86  b.  ker  v.  Nichols,  7  Pick.  Ill ;  7  Conn.  201. 

*  Kellam  v.  Kellam,  2  Pat.  &  H.  857;        *  Lit.  sec.  847;  Trask  v.  Wheeler,  7 
Fonda  v.  Sage.  46  Barb.  109;  Jackson  Allen,  109. 

V.  Topping,  1  Wend.  388;  Co.  Lit.  214 

(a)  For,    as   they  are   the   persons  self  of  a  condition  annexed  to  a  specific 

prejudiced  by  the  grant  or  lease,  they  devise.    Hay  den  v.  Stonghtoo.  6  Pick, 

ought  to  have  the  same  means  as  their  &28;    Brigham   v.   Shattuck,   10,    806; 

ancestors,    of    recovering    the    estato.  Clapp  o.  Stougfaton,  lb.  468. 

See  chap.  28.    Devise  to  a  son  of  the  In  Pennsylvania,  a  right  of  entry  may 

testator  of  a  farm  in  fee-simple,  on  coi^  be  reserved  to  the  grantor's  attigns;  un- 

dittOD  that  his  dauf^ters  shonld  have  der  which  a  purchaser  on  execution  may 

the  use  and  occupation  of  a  room  in  his  claim  for  a  forfeiture,  though  subsequent 

house,  food,  €us.,  while  they  remained  to  the  purchase.    McKissick  v.  Pickle, 

unmarried.    Held,  upon  breach  of  con-  16  Penn.  140. 

dition.  the  daughters  might  recover  their  (6)  *^  Impossible  conditions   meaq  a 

shares  of  the  estate,  as  heirs  to  their  phytieal  imposiibility,  and  not  the  want 

father.    Hogeboom  v.  Hall,  24  Wend,  of  power  in  the  party."    1  Swin,  98 

146.  A  legacy  to  a  married  woman,  upon 

.So  a  residuary  devisee  may  avail  him-  condition  that  she  and  her  husband  ab- 
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become  impossible  by  the  act  of  the  grantor.  Thus,  where  the 
King  of  Great  Britain  granted  a  charter  of  a  town  in  Vermont, 
(then  New  Hampshire,)  in  part  to  the  defendants,  an  incorpo- 
rated society,  reserving  a  rent  of  one  shilling  for  every  hundred 
acres,  after  the  first  ten  years,  to  be  paid  annually  to  the  grantor^ 
in  his  council  chamber  in  Portsmouth,  or  to  such  officer  as  should 
be  appointed  to  receive  it;  held,  the  separation  of  the  two 
countries,  an  act  of  the^ grantor,  rendered  impossible  a  payment 
at  the  place  named;  and  no  other  place  having  been  appointed, 
nor  any  officer  to  receive  it,  the  people  of  Vermont,  as  succes- 
sors to  the  king,  could  not  claim  a  forfeiture.^ 

§  13.  77Ze^a/ conditions  are  void.  These  are:  1.  To  do  some- 
thing that  is  malum  in  se  or  malum  prohibitum.  2.  To  omit 
some  duty.     3.  To  encourage  such  act  or  omission.^a)    They 

'  People    &c.  V.  Soc'y,  &c.  1  Paine,    Whitney  v,  Spencer,  4  Cow.  S9.    See 
662;  U.  S.  V.  Arredondo,  6  Pet.  691;    Pindar  o.  Upton,  44  N.  H.  868. 
Hnghes   v.    Edwards,   9  Wheat.    489;       *  Mitchel  v.  Reynolds,  1  P.  Wms.  1C|9. 

• 

Bolutely  convey,  or  cause  to  l)e  conveyed,  of  his  children  shall  dispose  of  their 

their  interests  in  a  portion  of  certain  es-  part  of  the  real  estate  in  reversion,  be- 

tates  vested  in  trustees  upon  trust  for  fore  it   is  legally  assigned  to  them." 

herself  for  life,  without  power  of  antici-  Held,  the  childreh  took  a  vested  remain- 

pation,  with  remainder  to  her  children;  der  in  the  real  estate  given  to  the  wife 

cannot  be  paid  to  her,  as  she  is  unable  for  life,  and  the  above  restriction  upon 

tocomply  with  the  condition.    Robinson  alienation  was  void.    Hall  v.  Tufts,  18 

V.  Wheelwright,  85  £ng.  Law  &  £qu.  Pick.  456. 

292.  Lease  in  perpetuity,  with  a  condition 

(a)  **  There  are  three  sorts  of  condi-  and  covenant  that,  upon  every  sale  of  the 

tions  to  be  rejected:    1.  Such  as  are  re-  land,  the  tenant  or  his  assigns  should 

pugnant.    2   Those  impossible  in  their  obtain  the  written  consent  of  the  rever- 

creation.'   8.  Those  tiio/a  tn  «€."   Harvey  sioner,  and  offer  him  the  right  of  pre- 

V.  Aston.  1  Atk.  861;  Com.  R.  726;  emption,  and,  if  sold  after  such  offer, 

Willes,  88.  that  one-tenth  of  the  purchase-money 

A  testator  devised,  in  trust  for  his  should  be  paid  to  the  lessor.    Held,  this 

son,  to  vest  upon  his  attaining  twenty-  provision  was  a  restraint  and  a  fine  upon 

one  years,  and  then  directed  that,  in  case  alienation,  against  the  policy  of  the  law, 

his  son  should  not  live  to  attain  that  age,  upon  which  the  remedy,  if  any,  was  at 

or,  **  having  attained  that  age,  shall  not  law,  but  which  equity  would  not  aid  in 

have  made  a  will,"  the  property  should  enforcing.     Livingston   v.    Stickles,    8 

go  over.     The  son  attained  twenty-one,  Paige,  898.     A  condition    in  a  lease, 

and  died  intestate.    Held,  the  gift  over  that  the  tenant  shall  not  sell  any  wood 

was  void  for  repugnancy,  and  the  son  or  timber  without  permission,  is  valid, 

took  absolutely.    Holmes  v.  Godson,  86  Yerplanck  o.  Wright,  28  Wend.  606. 

Bug.  Law  &  £qu.  591.  But,  in  a  lease  for  two  years,  a  proviso 

See  Rochford  r.  Hackman.  10  Eng.  L.  that  the  lessee  occupy  but  one,  is  void. 
&  Equ  64.  Devise  of  real  estate  to  a  Scovell  v.  Cabell,  Gro.  Eliz.  107.  So,  in 
wife  for  life,  and  *'  the  remainder  of  the  the  grant  of  a  house,  a  condition  not  to 
testator's  estate,  in  possession  or  rever-  meddle  with  the  shops,  which  are  part 
sion,  to  his  five  children,  to  be  equally  of  the  house.  Hob.  170.  See,  as  to  in- 
divided  to  and  among  them  or  their  heirs  sensible  and  absurd  conditions,  Doe  v. 
respectively,  always  intending  that  none  Carew,  2  Ad.  b  £11.  (N.  8.)  817. 
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are  simply  nugatory,   and  leave  an  absolute   estate    in    the 
grantee.*(a) 

§  14.  It  is  said  that  a  condition  is  a  divided  clause  from  the 
grant,  and  therefore  cannot,  either  expressly  or  by  implication, 
frustrate  the  grant,  in  regard  to  any  of  its  inseparable  incidents. 
Hence,  conditions  repugnant  to  the  nature  or  essential  incidents 
of  the  estate  are  void.  (See  p.  80.)  As,  for  instance,  a  condition 
in  a  conveyance  in  fee,  or  even  a  devise  of  a  life  estate,  that 
the  grantee  shall  not  take  the  profits,  or  alienate;  or  a  condition 
in  a  lease  to  three  persons,  that  one  of  them  shall  not  demand 

the  profits  or  enter  upon  the  land  during  the  lives  of  the  others. 

• 

'  Barkfldale  v,  Elam,  80  Miss.  694. 

The  owner  of  lots  of  land  on  the  East  the  person  who  may  have  the  right  is  to 

riTer,  opposite  New  York,  improTed  one  procure  an  act  of  the  legislature  for 

of  them  at  a  great  expense  for  a  cottage  change  of  name,   "  together  with   his 

residence  and  garden,  and  sold  a  part  of  taking  an  oath  before  he  has  possession, 

the  other,  with  the  agreement  that  the  that  he  will  not  make  any  change  during 

grantee  should  only  use  it  for  a  place  of  his  life ''  in  the  will,  relative  to  the  real 

residence;    and    tlie  conditions    in  the  estate,  is  repugnant  and  void.    Taylor 

deed  were,  that  the  grantee  should  not  v.  Mason,  9  Wheat  826. 
nse  the  lot  in  any  way,  or  for  any  busi-        A  condition  in  a  •  convey anoe,  that  the 

ness.  which  might  be  offensive  to  the  oc-  grantee  shall  keep  a  saw  and  grist  mill 

cupant  of  the  adjoining  lot,  or  that  would  on  the  land,  doing  business,  is  valid;  and 

tend  to  deteriorate  or  lessen  its  value;  a  breach  thereof    forfeits   the    estate, 

and  the  grantee  was  not  to  use  the  lot  Sperry  p.  Pond,  5  Ohio.  889. 
as  a  stone  Quarry.    The  grantee  leased        A  condition  was  annexed  to  a  devise 

a  part  of  the  lot,  for  a  railroad  to  carry  to  children,  in  these  words:  ''In  case 

stone  from  a  neighboring  quarry  to  a  they  continued  to  inhabit  the  town  of  H. 

wharf,  wbich  he  gave  the  lessees  leave  to  otherwise  not."    In  this  case  only  one 

build  opposite  the  lot.    Held,  on  a  bill  of  the  devisees  lived  at  H..  at  the  date, 

by  the  grantor  for  an  injunction,  that  of  the  will,  or  the  death  of  the  testator, 

such  a  use  of  the  lot  would  be  a  breach  The  word  amtiMu  was  therefore  held 

of  the  conditions  of  the  deed,  and  that  unmeaning.    Another  ground  was,  that, 

the  grantee  and  his  lessees  could  be  re-  the  devisees  being  themselves  heirs  at 

strained  by  an  injunction.    The  erection  law,  there  was  no  one  to  take  advantage 

of  a  wharf  was  held  to  be  especially  a  of  a  breach  of  condition ;  inasmuch  as 

breach,  as  it  would  be  a  temptation  to  the  residuary  devise  to  two  sons  of  the 

nocturnal  debauchees  to  frequent  the  testator  expressly  excepted  this  portion 

neighborhood.    Seymour  v.  McDonald,  4  of  the  estate.    The  devise  was  declared 

Sandf.  Gh.  602.  repugnant,  unreasonable,  uncertain  and 

A  conveyed  land  to  B  and  G,  his  wife,  nugatory.   But  Thompson,  J.,  dissented, 

with  the  conditions  that  each    should  on  the  ground  that  the  condition  was  a 

take  an  undivided  moiety,  and  that  G  precedent  one.    Newkerk  v.  Kewkerk,  2 

should  not  incumber  her  part  or  sell  It  Gaines,  846. 

without  B's  consent,  and  that  she  should        (a)  Grant  of  slaves  to  A  on  condition 

have  the  power  to  devise    the    same,  that  he  cause  H,  a  slave  girl,  to  be  edu- 

Ueld,  these  conditions  were  not  void,  cated  like  a  free  white  person,  retain  all 

and  the  appointment  made  by  G  in  her  the    proceeds   of  her    labor,  &c.,  &c. 

will  was  a  valid  one.  and  could  not  be  Held,  an  illegal  attempt  to  emancipate 

set  aside  by  her  or  B'a  heirs.    Hicks  v,  H,  so  that  the  condition  was  void,  and 

Cochran,  4  £dw.  Gb.  107.  the  title  to  the  slaves  absolute.    80  Miss. 

A  condition  annexed  to  a  devise,  that  694 
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So  a  oonditioQ,  aniiexed  to  an  estate  tail,  that  the  donee  shall 
not  marry;  because,  without  marriage,  he  could  not  have  an 
heir  of  his  body; — or  that  he  shall  not  suffer  a  recovery.^  But 
conditions  prohibiting  only  what  is  contrary  to  law  are  yalid.(a) 
Thus,  a  condition  against  alienation  in  morimainy  or  against 
alienation  in  any  mode  which  is  invalid  in  law.  And  a  condi- 
tion against  the  exercise  of  a  power,  which  is  not  incident  to  the 
estate  granted,  but  only  collateral^  and  conferred  by  a  special 
statute,  is  valid;  as»  for  instance,  a  condition  in  a  gift  in  tail, 
that  the  donee  shall  not  lease  for  three  lives  or  twenty-one  years, 
as  authorized  by  statute  32  Henry  yin.'(i) 

4  15«  It  was  formely  held,  that  a  bond  against  exercising  the 
powers  incident  ta  an  estate  was  valid.  (See  supra^  chap.  2,  p. 
80.)  Thus,  where  a  son,  receiving  lands  from  his  father  in  tail, 
gave  bond  that  he  would  not  dock  the  entail,  and  afterwards 
applied  to  Chancery  for  relief  against  the  bond;  held,  it  was  a 

^  Lit.  S0O-1{  Hob.  170;  Doo  «.  Car*  Fenn.  870;  Blaeket  v  Lamb,  10  Eoff.  L. 

ter,  8  T.  R.  61;  Go  Lit.  206  b,  228  a;  &   Eqn.    6;    McDowali   v.  Browo,    21 

Moore  v.  Savil,  2  Leoa.  182;  Jenk.  248;  Mia.  57. 

Dyer,  348  b;  Go.  Lit.  228  b;  Newtoa  v,       '  2  Cruise,  7;  Gray  «.  Blanchard,  8 

Reid.  4  Sim.  141 ;  Hodges  «.  Hodges.  2  Fkk.  289. 
Gush.  466;  McCttUongh  v.  Gilmore,  11 

(a)  A  condition  in  a  deed,  "  that  in  sale,  and  that  the  defendant,  as  soon  as 

case  any  ardent  spirits,  cordials  or  wines  he  discovered  sncb  sales,  had  in  some 

shall  be  kept  or  sold  on  any  part  of  the  manner  procured  the  tenant's  remoTal 

premises,  or  in  any  building  erected  or  fVom  the  premises;  held,  the  defendant 

to  be  erected  thereon,  the  deed  shall  be-  was  not  chargeable  with  negligence  for 

come   void."  is  yalid.    Collins,  Sec.  v.  making  a  lease  without  such  condition. 

Marcy,  24  Conn.  242.  inasmuch  as  the  plaintiffs  had  suffered 

And  the  public  sale  of  such  articles  no  injury  thereby.    Collins,  &c.«.  Marcy, 

by  a  tenant,  with   the   assent  of  the  24  Conn.  242. 

grantee,  or    with    his   knowledge,  and  (6)  It  is  held  that  a  condition^  yalid 

without  reasonable  diligence  to  prevent  at  tlie  time  of  creating  It,  cannot  be  af- 

it,  will  work  a  forfeiture.    lb.  fected  by  any  change  in  the  law  pertain* 

But  not  an  unauthorized  sale  by  a  third  ing  to  its  subject  matter, 

person.    lb.  Conveyance  on  condition  the  grantee 

The  questions  of  knowledge  and  of  shall  not  aliene  till  he  reaches  the  age  of 

negligence  are  wholly  of  fact,  on  which  twenty-flve  years.    Before  this  time  he 

any  evidence   ordinarily   applicable  to  alienes,  and  makes  a  second  conveyance 

such  a  question  is  admissible.  lb.  after  reaching  the  age  prescribed.    The 

Where,  in  an  action  to  recover  the  first  deed  is  void,  and  the  last  valid. 

premises,  it  appeared  that  the  person  When    this    condition    was    imposed, 

selling  held  under  a  lease  from  the  de-  twenty-flve  was  tho  age  of  majority  in 

fendant,  which  contained  an  agreement  this  State   (Missouri).    A   subsequent 

that  the  lessee  would  not  sell  any  article,  act  changed  it  to  twenty-one.     Held. 

the  sale  of  which  would  injure  the  de-  the  condition  was  still  binding.    Dougall 

fendant's  title,  but  no  condition  that  the  v.  Fryer,  8  Misso.  40. 
lease  should  be  rendered  void  by  such 
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valid  instrument.^  But  this  doctrine  is  said  to  be  extremely 
questionable,  and  has  been  denied  in  subsequent  cases.'  Thus, 
vrhere  successive  tenants  in  tail,  according  to  the  direction  of 
the  donor,  entered  into  mutual  obligations  not  to  aliene;  held, 
in  Chancery,  and  by  the  advice  of  Lord  Coke,  that,  as  these 
agreements  tended  to  a  perpetuity,  they  should  be  deliyered 
up  to  be  cancelled.  The  same  decree  was  made,  in  case  of  a 
bond  from  a  tenant  in  tail,  not  to  commit  waste.^ 

§  16.  In  regard  to  estates  for  life  and  for  years,  it  is  held,  that,  if 
a  lease  is  made  to  one  and  his  assifftis,  a  condition  against  assign- 
ment is  repugnant  and  void.  But  where  assigns  are  not  named,  such 
condition  is  valid,  though  not  favored,  but  looked  nearly  into  by 
the  courts.^  As  a  general  principle,  the  landlord,  having  the 
juB  disponendi^  may  annex  whatever  condition  he  pleases  to  his 
grant,  provided  it  is  not  illegal,  unreasonable,  or  against  public 
policy.  It  is  held  reasonable  that  a  landlord  should  exercise 
his  judgment,  with  respect  to  the  person  to  whom  he  trusts  the 
management  of  his  estate.  It  is  a  matter  of  personal*  confi- 
dence,  founded  on  a  knowledge  of  the  tenant's  honesty,  or  skill 
and  diligence  in  farming.^(a) 

§  17.  A  condition  against  assignment,  either  by  the  lessee  or 
his  assigns,  without  the  lessor's  consent,  is  waived  and  put  an 

'  Co.  Lit.  206  b;  Freeman  v.  Free-  *  Stukeley  v,  Butler,  Hob.  170;  Co. 

'  man,  2  Yem.  283;  ace.  Turner  v.  John-  Lit.  204  a,  228  b;  CruBoe  v.  Bngby,  8 

son,  7  Dana,  488.  Wils.  287;  Hargrave  v.  King,  6  Ired. 

'  2  Cruise,  7.  Equ.  480.    See  p.  260. 

'  Poole's  case.  Moo.  810;   Jervis  «.  '  Roe  v.  Galliers,  2  T.  R.  188-40. 
Bruton,  2  Yem.  261. 

f 

(a)  Lease  for  years,  on  condition  the  where  a  lessee  coyenanted  not  to  assign 

lessee,  his  executors  or  assigns  should  his  tenn  without  consent,  a  devise  waa 

not  aliene  without  the  lessor's  consent,  no  breach.    Fox  v.  Swann,  Styles,  488. 

Afier  the  lessee's  death,  his  administra-  A  condition  is  to  be  distinguished  from 

tor  assigned  without  leave  of  the  lessor,  a  covenant  against  assigning,  &c.  Thelat- 

Held,  as  the  administrator  was  an  as-  ter  is  merely  a  ground  for  damages,  not 

signee  in  law,  this  was  a  breach  of  the  for  forfeiture;  more  especially  where  the 

condition.    Morc's  case,  Cro.  EHz.  26;  lease  expressly  provides  a  forfeiture  for 

(Pennant's  case,  8  Rep.  64.)  waste,  non-payment  of  rent,  &c.    Spear 

So  a  condition,  that,  if  the  lessee  for  v.  Fuller.  2  N.  H.  174. 

years,  his  executors  or  assigns  demised  Whether  a  lessee,  with  such  a  cove- 

tbe  land  for  more  than  from  year  to  year,  nant  in  the  lease,  can  pass  any  title  to 

the  lease  should  cease,  was  held  valid,  the  assignee,  qu.    As  between  him  and 

and  to  be  broken  by  a  devise  of  the  term,  such  assignee,  the  transfer  is  valid,  and 

Berry  V.Taunton  Cro.  Eliz.  281.  sufficient  consideration  for  a  note.    lb. 

But  it  was  subsequently  decided,  that, 

33 
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end  to  by  an  assignment  with  his  consent;  so  that  a  subsequent 
assignment  by  the  fii*st  assignee  is  valid,  and  not  within  the  con- 
dition. So  if  a  license  is  obtained,  it  remains  in  force,  and  an 
alienation  is  valid,  after  the  landlord's  dcath.^ 

§  18.  An  under-lease  is  not  within  a  condition  against  assign- 
ing over  the  lessee's  estate.(a)  So  held,  where  a  lessee  for 
twenty-one  years  covenanted  *'  not  to  assign,  transfer  or  set  over, 
or  otherwise  do  or  put  away  the  said  indenture  of  demise,  or 
the  premises  thereby  demised,  or  any  part  thereof,  to  any  per- 
son or  persons  whomsoever,  without  the  license  and  consent  of 
the  lessor;"  and  afterwards  leased  for  fourteen  years.  So  where 
the  condition  was,  that  the  lessee  would  not  assign  over  or 
otherwise  part  with  the  indenture  or  the  premises  thereby 
leased,  or  any  part  thereof,  to  any  person,  &c.  But  in  case  of  a 
lease  to  one,  his  executors,  &c.,  a  proviso  that  the  lessee,  his 
executors,  &c.,  shall  not  set,  let  or  assign  over  the  premises  or 
any  part  thereof,  embraces  an  under-lease  by  the  lessee's  adtnin- 
istratoT.  The  term,  for  the  purposes  of  assignment,  is  not 
legal  assets.  If  the  proviso  applied  in  its  terms  only  to  the 
lessee  himself,  it  might  be  held  not  to  embrace  a  transfer  by  the 
administrator. 

§  19.  Where  the  condition  requires  consent  in  writing,  a  parol 
consent  will  not  be  sufficient.     It  is  doubted,  whether  a  consent 
by  the  lessor  to  a  transfer  of  a  part  of  the  premises  is  a  waiver  ' 
of  the  condition  as  to  the  whole.^ 

§  20.  Where  there  is  a  condition  against  any  transfer  of  the 
lessee's  eetate,  if  he  confess  judgment,  through  a  warrant  of 
attorney,  upon  which  execution  is  taken  out  and  levied  upon 
the  term;  this  is  no  breach  of  condition,  but  the  term  will 
pass  to  an  execution  purchaser,  even  with  notice  of  the  proviso. 
A  judgment  is  held  to  be  '*tn  invitum;"  and  the  case  is  merely 

'  Dumpor*s  case,  4  Rep.  119;  Whitcfa-    R.766;  Jackson  v.  Harrison,  17  John.  66; 
cot  V.  Fox,  Gro  Jac.  898;  Go.  Lit.  52  b.    Roe  v,  Harrison,  2  T.  K.  425. 
'  Grusoe  v,  Bagby,  8  Wils.  284;  2  Bl. 

• 

(a)  So  it  is  held,  that  the  lessee  may    joyroent  of  the  term.    Hargrarev.  King. 
Msociate  others  with  himself  in  the  en-    5  Ired.  Eqn.  480. 
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• 

that  of  a  fair  creditor,  using  due  diligence  to  enforce  payment 
of  a  just  debt.\a)  But,  in  a  new  action  between  the  same  par- 
ties, the  verdict  found,  that  ''the  warrant  of  attorney  was  exe- 
cuted for  the  express  purpose  of  getting  possession  of  the 
lease,''  in  which  purpose  the  tenant  concurred;  and  it  was  held 
that  the  lease  was  forfeited.  Lord  Kenyon  remarked,  ''it 
would  be  ridiculous  to  suppose,  that  a  court  of  justice  could 
not  see  through  such  a  flimsy  pretext  as  this.  Here  the  .maxim 
applies,  that  which  cannot  be  done  per  directum  shall  not  be 
done  per  obliquwn.  The  tenant  could  not  by  any  assign- 
ment, under-lease  or  moilgage,  have  conveyed  his  interest  to  a 
creditor.  Consequently,  he  cannot  convey  it  by  an  attempt  of 
this  kind."«(i) 

§  21.  A  condition,  that  the  lessor  may  re-enter  in  case  of 
bankruptcy  on  the  part  of  the  lessee,  has  been  held  valid.(c)  It 
was  objected,  that  such  a  principle  would  enable  the  lessee  to 
hold  out  false  colors  to  the  world,  and  that  the  condition  was 
equivalent  to  a  proviso,  that  the  lease,  though  absolutely  granted, 
should  not  be  seized  under  a  commission  of  bankruptcy.  But 
the  court  held,  that  there  was  tl^e  same  reason  for  making  this 
provision,  as  for  providing  against  voluntary  assignments;  that 
there  was  even  more  danger  of  the  estate  falling  into  bad  hands 
in  the  former  case  than  in  the  latter;  that  public  policy  favored 
the  security  of  landlords;  that  the  mere  possession  of  land  was 

"  Doc  V.  Carter,  8  T.  K.  57.  ■  8  T.  R.  800-1. 

(a)  A  provision  in  a  will,  that  the  inte-  the  right  of  the  lessor  to  the  tenth  of  the 

rest  of  a  devisee  for  life  shall  cesse  on  purchase-monej  was  incomplete,  and  he 

the  recovery  of  a  Judgment  by  creditors  was  not  entitled   to  relief  in   equity, 

to  reach  it,  is  valid.    Bramhall  v.  Ferris,  Miter ^  however,  if  it  appear  that  the 

4  Kern.  41.  legal  estate  is  continued  in  the  lessee, 

(6)  A  lease  gave  the  lessee  power  to  for  the  mere  purpose  of  evading  the 
sell  his  interest,  on  obtaining  the  lessor's  covenant  or  condition,  the  equitable  title 
written  consent,  and  paying  him  one-  having  been  transferred.  Livingston  v. 
tenth  of  the  purchase-money.  The  les-  Stickles,  7  Hill,  268;  Stansfeld  o.  Ports- 
see  contracted  to  sell  his  interest,  and  mouth.  4  G.  B.  (N.  S.)  120. 
received  the  principal  part  of  the  pur-  (c)  It  is  waived  by  the  receipt  of  sub- 
chasc-raoney;  and  the  purchaser  went  sequent  rent.  Doe  v.  Rees,  4  Biog.  N. 
into  possession  under  the  contract,  but  884.  An  agreement  that  the  lessee  may 
received  no  actual  transfer  of  title,  remove  fixtures  applies  to  a  termination 
Held,  the  condition  must  be  construed  on  account  of  bankruptcy.  Stansfeld  e. 
strictly  against  the  lessor;  and,  as  the  Portsmouth,  4  C.  B.  (N.  S.)  120. 
legal  estate  of  the  lessee  was  not  divested, 
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• 

no  proor  of  ownership,  but  a  creditor  was  bound  to  look  into 
the  lease  if  he  would  ascertain  the  title;  and  that  although,  if 
the  lease  were  granted  absolutely,  such  proviso  would  be  void 
for  repugnancy,  yet  here  there  was  an  express  limitation  to  ter- 
minate the  estate  upon  the  lessee's  becoming  bankrupt — a  stipu- 
iation  against  his  own  act.  The  case  was  compared  to  that  of  a 
lease  for  twenty-one  years,  on  condition  that  the  tenant  should 
continue  to  occupy  personally,  which  would  be  a  valid  proviso. 
It  was  also  suggested,  that  such  a  condition  in  a  very  long  lease 
would  be  liable  to  the  objection  of  creating  a  pei*petuity.^ 

§  22.  Some  cases  have  occurred,  in  which  leases  have  con- 
tained a  condition  against  the  lessee's  allowing  other  persons  to 
occupy,  except  under  certain  restrictious.(a) 

§  23.  It  is  the  doctrine  of  the  ecclesiastical  court  and  court 
of  chancery  in  England,  derived  from  the  civil  law,  that  condi- 
tions in  restraint  of  mamage^  annexed  to  bequests  of  personal 
property,  are  void  as  against  public  policy,  except  where  there 
is  a  devise  over  upon  breach  of  condition.(i)  But  such  condi- 
tions, annexed  to  devises  of  real  estate,  have  generally  been 
held  valid,  whether  they  were, precedent  or  subsequent.  It  is 
said  there  can  be  but  one  true  legal  construction  of  these  con- 
ditions; and  therefore  it  must  be  the  same  in  the  Court  of 
Chancery,  and  all  the  other  courts  in  Westminster  Hall.  The 
meaning  of  the  testator,  or  the  control  which  the  law  puts  upon 
his  meaning,  cannot  vary  in  what  court  soever  the  questiou 

'  Roe  V.  Galliera,  2  T.  R.  188.    See    v.  Garew,  2  Ad.  &  £1.,  N.  S.  817; 

Butterfleld  v.  Baker,  6  Pick.  522;  Doe    v.  Rees,  6  Soott,  161. 

(a)  Thus  where  there  was  a  stipula-  was  no  breach  to  allow  one  tenant  be- 
tion  in  the  lease,  that,  *Mf  the  lessee  sides  himself  to  occupy.  Jackson  «. 
suffer  more  than  one  person  to  every  Agan,  1  John.  278. 
100  acres  to  reside  on,  use  or  occupy  any  (6)  Tliis  rule,  howerer,  seems  appli- 
part  of  the  premises,  the  lease  sliall  be  cable  only  to  a  genertU  restraint  of  mar- 
void;''  held,  a  breach  of  condition  for  riage;  not  to  such  conditions  as  merely 
the  lessee  to  let  parts  of  the  premises  to  prescribe  provident  regulations  and  sane- 
persons  for  a  year,  to  cultivate  for  shares,  tions;  as.  for  instance,  in  regard  to  time, 
in  the  proportion  of  more  than  one  for  place,  age  or  person,  the  consent  of  other 
each  100  acres.  Jackson  v*  Brownell,  1  parties,  due  ceremonies,  &c. — ^nnle^s 
John.  267.  they  are  used  evasively  for  the  purpose 

But  where  186  acres  were  leaned,  and  of  general  restraint.     McCullough's  Ap- 

the  lessor  covenanted  not  to  permit  more  peal,  2  Jones.  197.     See  Rogers  v,  Amer- 

than  one  tenant  to  each  100  acres  to  re-  ican,  &c.  5  Allen,  69. 
side  on  or  occupy  the  premises;  held,  it 
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chftnces  to  be  determined.'(a)  Such  a  condition  has  also  beeii 
held  valid,  when  annexed  to  a  devise  of  money,  charged  upon 
and  to  be  raised  from  land;  and  in  the  case  of  a  trust  term,  * 
created  for  the  purpose  of  raising  portions  for  daughters,  which 
atise  out  of  land,  are  not  subject  to  the  ecclesiastical  jbrisdic* 
tion,  but  are  governed  wholly  by  the  common  law.*  But  where 
lands  are  charged  only  as  auxiliary  to  personal  estate,  such  con* 
dition  is  invalid.  Thus,  a  testatrix  gave  to  her  daughter  a  sum 
of  money,  provided  she  should  marry  with  the  written  consent 
of  trustees    given  before  marriage,   and  not  otherwise,   and 

^  Reyes  v.  Heme,  6  Yin.  Abr.  848.         Watts,  498;  Hoopes  v.  Dundu,  10  Barr, 
'  Per  Ld.  Mansfield,  Long  v.  Dennis,    76. 
4  Burr.   2066.    See  Craig  v.  Watt,  8 

iaf  DeTise  to  the  testator's  wife  for  Sir  Joseph  Jekyll  decreed  that  the  con- 

Hfc,  then  to  his  granddaughter,  A,  in  ditions  were  void.    Upon  appeal,  Lord 

tail,  provided,  and  npon  condition,  that  Hardwicke,  aided  by  Lord  Chief  Justice 

she  married  with  consent  of  the  wife  of  Willes  and  Lee,  and  Lord  Baron  Comyns. 

B,  and  C;  and.  if  she  married  without  reversed    the    former  Judgment.     The 

consent,  devise  to  B.    A  married  with-  chief  grounds  of  decision  were,  that  the 

out  consent.    The  master  of  the  rolls  restraint  was  a  condition  precedent,  till 

held  the  condition  as  '*  in  terror  em"  and  the  performance  of  which  no  estate  could 

void;  but  the  decree  was  reversed  on  vest;  or  else  a  limitation  of  the  time  of 

appeal.    Fry  v.  Porter,  1  Cha.  Ca.  188;  payment,  which,  in  this  case  never  ar- 

1  Mod.  800.  rived;  that  the  condition  was  neither 

A  testator  devised  the  whole  of  his  repugnant,  impossible,  nor  malum  in  «e, 

real  estate  to  A  and  B. ''  during  their  the  only  conditions  to  be  rejected  i  that 

natural  lives,  that  is,   if  they  remain  although,  where    a   compensation  was 

single;  but  if  either  of  them  shall  marry,  possible,  there  was  no  material  distinc- 

then  his  claim  and  benefit  of  the  afore-  tion  between  conditions  precedent  and 

said  land  to  be  void ;  or  if  they  both  subsequent,  yet  in  this  case,  which  did 

shall  marry,  then  the  land  to  be  sold  as  not  allow  compensation,  a  much  clearer 

hereinafter  described."    Held,  that  on  intent,  expressed  by  a  devise  over,  would 

the  death  of  A,  unmarried,  B  took  the  be  required  to  divest  an  estate  once  cre- 

whole  of  the  land,  to  hold  so  long  as  she  ated,  than  to  prevent  the  vesting  of  the 

continued  unmarried.    Fawver  v.  Faw-  estate;  and  that  the  direction  to  have 

ver,  6  Gratt.  286.  the  estate  exonerated  was  equivalent  to 

A  settled  his  estate  to  the  use  of  him-  a  devise  over.    Harvey  v.  Aston,  1  Atk. 

self  for  life,  remainder  to  trustees  for  a  861;  Com.  R.  726;  Willes,  88. 

term    of  years,  upon    trust,    to    raise  But  in  case  of  a  devise  to  trustees  and 

£2,000foreachof  his  daughters,  if  they  their  heirs,  in  trust  for  A  for  life,  if 

married  with  their  mothers  consent;  and  within  three  years  from  the  testator's 

if  either  of  them  died  before  marrying  death,  she  should  marry  B;  if  not,  de- 

with  consent,  her  portion  to  cease,  and  vise  to  C;  upon  the  death  of  the  testa- 

the  premises  to  be  discharged;   or.  if  tor,  the  friends  of  A  made  proposals  for 

raised,  to  be  paid  to  the  owner  of  the  her  to  B.  which  he  declined,  and  A  then 

premises.    A  gave  to  his  daughters,  by  married  D.   A  decision  in  chancery,  that 

will,  an  additional  £2,000  each,  on  the  this  was  a  good  condition  precedent, 

same  condition.    Having  married  with-  without  performance  of  which  A  could 

out  the  consent  of  their  mother,  but  gain  no  title,  and  one  which,  in  its  na- 

both  they  and  their  husbands  knowing  ture,  admitted  of  no  pecuniary  compen- 

of  the  condition,  the  daughters  filed  a  sation;  was  reversed  in  the  House  of 

bill  in  equity  against  the  trustees  and  Lords.    Bartie  v.  Falkland,  8  Cha.  Ca. 

executors,  to  have  their  portions  raised.  129;  10  Jour.  280-86-38-40-1. 
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charged  all  her  real  estate  with  debts  and  legacies.  The 
daughter  married  without  consent,  but  this  was  obtained  after 
marriage.    Held,  the  devise  took  effect.^ 

§  24.  A  condition,  restraining  a  female  from  marrying  a 
Scotchman,  has  been  held  good.^ 

§  25.  Conditions  of  this  kind,  however,  being  in  the  nature 
of  penaUies  or  forfeityrea,  are  construed  strictly  in  favor  of  the 
devisee.  K  the  substantial  part  and  intent  be  performed,  equity- 
will  supply  small  defects  and  circumstancesir  They  are  said  to 
be  odious,  and  contrary  to  sound  policy .^(a) 

'  Reynish  v.  Martin,  8  Atk.  880.  *  4  Burr.  2062. 

■  Perrin  v.  Lyon,  9  E.  170. 

(a)  Devise  to  trustees,  in  trust  for  the  having  a  portion,  hut  without  the  con- 
testator's  daughter,  A,  till  her  marriage  sent  of  the  trustees,  one  of  whom  he- 
or  death;  if  she  should  marry  with  their  came  one  of  the  devisees  in  remainder, 
consent,  then  to  her  and  her  heirs;  if  Lord  Mansfield,  in  rendering  judgment, 
without  their  consent,  to  the  sisters  of  remarked,  that  the  forfeiture  was  so  cruel 
A.  There  were  also  other  devises  to  A  as  to  begin  with  the  innocent  issue  of  the 
and  her  sisters.  A  married  durinff  her  offender,  who  was  to  have  the  estate  for 
father's  life,  with  his  consent  atfd  ap-  his  own  life  at  all  events;  and  that  the 
proval,  and  he  settled  upon  the  marriage  testator  considered  money  as  the  only 
a  part  of  the  property  devised  to  her.  qualification  of  a  wife,  but  still  meant  to 
Held,  such  marriage  was  a  waiver  of  the  leave  it  to  the  judgment  of  trustees, 
condition,  and  made  the  devise  absolute;  whether  there  might  not  be  some  eqniva- 
and  that  to  treat  the  estate  as  forfeited  lent  for  money.  It  was  accordingly  held, 
would  defeat  the  manifest  intention,  be-  that,  although  the  condition  was  un- 
cause  it  would  pass,  not  to  the  other  doubtedly  a  precedent  one,  yet  it  was  to 
sisters,  but  to  the  heirs  at  law.  Clark  v.  be  taken  in  the  alternative,  there  being 
Lucy,  5  Yin.  Abr.  87.  a  mere  error  in  the  penning;  or  was  to 

So,  where  the  condition  was  that  the  be  construed  and;  either  a  portion,  or 
devisee  should  marry  the  testator's  the  consent  of  the  trustees,  fulfilled  the 
granddaughter;  held,  an  offer  of  mar-  condition;  and  such  consent  was  proba- 
riage  and  a  refusal  on  her  part  were  a  bly  withheld  by  one  of  them  from  self- 
waiver  of  the  condition.  Robinson  v.  interest.  Long  v,  Dennis,  4  Burr. 
Comyus,  For.  164;  Daley  v.  Desbouverie,  2062 
2  Atk.  261.  Devise,  on  condition  that  the  devisee 

Devise  to  trustees,  to  the  use  of  the  should  marry  with  the  consent  of  trus- 

testator's  son,  A,  for  life,  remainder  to  tees;  if  not,  devise  over.    The  trustees, 

his  wife  fur  lifo,  remainder  to  A's  first  being  applied  to,  offered  to  agree  if  a 

and  other  sous  in  tail;  provided,  if  A  proper  settlement  were  made.    The  de- 

should  marry  any  woman  not  having  a  visee  married  without  their  knowledge, 

competent  marriage  portion,  or  without  and  a  proper  settlement  was  afterwards 

the   trustees'  consent.  &c.,  in  writing,  made.    Held,  a  good  compliance  with 

under  hand  and  seal,  the  trustees  should  the  condition.    Daley  v.  Desbouverie,  2 

hold,  after  A's  death,  to  the  use  of  the  Atk.  261. 

testator's  daughters.    The  testator  fur-  Devise  to  A,  on  condition  she  married 

ther  declared,  that  the  proviso  was  not  with  the  consent  of  B,  in  writing;  if  not, 

meant  to  be  construed  in  terrorenif  but  a  devise    over.    A  married  without    B's 

condition,  for  want  of  performance  of  knowledge,  but  B  consented  as  soon  as 

which,  in  every  respect,  the  estate  should  he  heard  of  it.   Held,  a  fulfilment.   Bol- 

not  vest  in  his  son's  wife,  or  the  heirs  of  ton  v.  Humphries,  ^^  Cruise,  24. 
that    marriage.    A  married    a  woman 
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§  26.  A  condition  restraining  a  widow  from  marrying  again, 
is  held  valid;  especially  if  there  is  a  devise  over.^(a) 

*  Fitchet  V.  Adams,  2  Sira.  1128. 

(a)  A  testator  deyised  bis  real  and  vise  to  the  testator's  wife  of  an  annuity, 
personal  estate  to  his  wife,  provided  she  daring  her  life  and  widowhood,  is  a  de- 
remained  his  widow  for  life;  but,  in  case  vise  on  condition  subsequent,  subject  by 
she  married  again,  she  was  to  leave  the  its  terms  to  be  defeated  by  the  second 
premises;  and,  ifshe  remained  a  widow  for  marriage  of  the  wife ;  but  that  the  con- 
life,  the  testator  devised  all  his  property,  dition  is  void  as  being  merely  in  terro- 
after  her  death,  to  his  father  and  mother,  resi,  there  being  no  devise  over  except  to 
if  living,  if  not,  to  others.  The  land  the  residuary  legatee,  who  was  the  heir 
was  soid  for  the  payment  of  debts,  and  at  law.  Parsons  v,  Winslow,  6  Mass. 
the  widow  married.  The  testator's  father  160.  In  a  late  case  in  England,  it  is 
died  before  the  marriage  or  the  widow,  held,  that  a  general  condition  in  restraint 
leaving  the  mother  surviving.  Held,  of  marriage  is  good,  with  respect  to  the 
the  testator's  mother  was  entitled  to  the  testator's  widow,  but  not  any  other 
surplus  proceeds  of  the  real  estate.  Com-  womao.  Lloyd  v.  Lloyd.  10  Eng.  L.  & 
raonwealth  v.  Stauffer,  10  Barr,  850.  £q.  189.    The  same  general  doctrin^  has 

Property  was  devised  to  a  wife,  during  been  adopted  in  Missouri, 
life  or  widowhood,  charged  with  the  Devise  to  a  son  and  daughter  of  tbe 
maintenance  of  herchildren,  and,  in  the  testator,  with  a  provision  that,  if  his  said 
event  of  her  marriage,  to  be  equally  daughter  should  marry  or  die,  the  land 
divided  amongst  the  children,  except  that  should  belong  exclusively  to  the  son. 
one  slave  was  given  absolutely  to  the  Held,  the  condition  was  void,  being  in 
widow.  Held,  this  devise  was  not  void,  restraint  of  marriage.  Williams  v.  Cow- 
as  in  restraint  of  marriage;  that  it  was  den,  18  Mis;  211. 
not  a  devise  for  life,  to  bo  void  on  condi-  In  .Maryland,  unqualified  restrictions 
tion  that  the  widow  married,  but  a  de-  on  marriage  are  discouraged,  and  con- 
vise  during  widowhood,  charged  with  strued  strictly,  even  in  case  of  wldow- 
tfae  education  and  maintenance  of  the  hood;  more  especially,  where  there  is  no 
children;  and  that  it  was  valid.  Hawkins  devise  over.  Binnerman  v.  Weaver,  8 
V.  Skeggs,  10  Humph.  81.  Md.  617. 

Devise  to  '*  my  wife  of  one-third  ofthe  A  deed  of  leasehold  property,  in  trust 
profits  arising  off  of  my  real  estate,  only  for  the  sole  use  of  a  feme  covert y  con- 
so  long  as  she  remains  my  widow;*'  fol-  tained  a  provision,  that,  in  case  the  bus- 
lowed  by  legacies  to  her  and  children,  band  should  survive  the  wife,  he  and  his 
payable  fVom  the  land.  "Each  of  the  assigns  should  have  the  rents,  &c., 
foregoing  legacies,  that  is  to  come  out  ''  during  his  natural  life  only,  to  and  for 
of  my  real  estate,  shall  be  liens  thereon,  his  own  use  and  benefit,  provided  he 
until  paid."  Held,  a  devise  of  one-third  should  continue  unmarried  after  the 
of  the  land;  a  devise  upon  condition;  death  of  his  wife  then  living,  and  from 
that  no  entry  was  necessary  to  take  ad-  and  immediately  alter  his  decease  "  then 
vantage  of  it;  and  that  equity  would  over.  Held,  this  proviso  was  void,  and 
not  relieve.  Bennett  v.  Robinson,  10  the  life  estate  was  not  terminated  by  a 
Watts,  848.  second  marriage.    Waters  v.  Tazewell, 

It  is  held  in  Massachusetts,  that  a  de-  9  Md.  291. 
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CHAPTER  XXVm. 

ESTATES  OS  QOSDJTtOlX.      PEBFOBMANGE,  BBEAGH,  DI8GHABGE,  ETC., 

OF  CONDITIONS. 

1.  Performance— cooditioDs   precedent    11.  Breach  and  forfeitnre  at  law;  cm- 

and  subsequent.  dition  and  eovmanij  &c. 

2.  Performance  aa  far  as  possible.  14.  Belief  in  eqnity. 

8.  Copulative  condition.  16.  Breach,  how  taken  advantage  of. 

4.  Who  may  perform.  20.  Breach,  who  may  take  advantage  of. 

6.  When  performed.  24.  Eflfect  of  entry. 

7.  Place.  26.  Waiver  of  condition. 

8.  Who  bound  by.  27.  Release  of  condition. 

9.  Impossible  conditions.  .  28.  Accord  and  satisfaction. 

10.  Refusal  to  accept  performance,  fice.       29.  Condition    and    /tmi/ah'on*— distinc- 
tion. 

§  1.  With  regard  to  the  performance  of  conditions,  a  distinc- 
tion is  made  between  conditions  precedent  and  subsequent,  in 
both  cases,  however,  by  way  of  favor  to  the  grantee  or  devisee; 
the  former,  which  create  an  estate,  are  construed  liberally, 
according  to  the  intent;  the  latter,  which  destroy  an  estate,  are. 
construed  strictly.  Thus,  where  a  forfeiture  of  land  is  claimed 
by  the  grantor  for  breach  of  a  condition  subsequent,  in  the  per- 
formance of  which  he  has  no  interest,  having  parted  with  the 
estate  for  the  accommodation  of  which  it  was  created;  the  terms 
of  the  condition  are  to  be  construed  with  great  strictness.^ 

^  2.  But  where  literal  performance  of  a  condition  subsequent 
becomes  impossible,  it  should  be  performed  as  nearly  according 
to  the  limitation  as  pi'acticable.  Thus,  if  A  convey  to  B,  on 
condition  that  B  re-conve}*'  to  A  and  his  wife  in  tail,  remainder 
to  A's  heirs,  and  before  such  reconveyance  A  die;  B  shall  con- 
vey to  the  wife  for  life  without  impeachment  of  waste,  remain- 

'  Co.  Lit.  219  b;  18  111.  481;  Hoge-    boom  v.  Hall,  24  Wend.  146 (  Merrifleld 

V.  Cobleigh,  4  Cnsh.  178. 
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der  to  A's  heirs  on  her  begotteu,  remainder  to  A's  right  heirs.' 
And  the  same  rule  has  been  applied  to  a  condition  precedent. 
Thus  where  land  is  conveyed  to  a  trustee  to  be  conreyed  to 
a  third  person,  on  condition  that  a  dam  and  head-race,  for 
hydraulic  purposes,  is  made  by  such  person,  in  a  certain  place, 
and  at  a  specified  time;  this  condition  is  a  condition  precedent, 
and  is  fulfilled  by  the  substantial  bona  fide  completion  of  the 
dam  for  the  purposes  intended,  at  the  time,  Ac,  specified.^ 

§  3.  When  a  condition  copulative,  consisting  of  several 
branches,  is  made  precedent  to  an  estate,  the  entire  condition 
must  be  performed,*  else  the  estate  can  never  arise  or  take 
place.^(a)  Thus,  where  a  settlement  provided  that  trustees 
should  be  seised  of  land  to  the  use  of  A  and  his  issue,  if  he 
should  be  married  to  B  after  the  age  of  sixteen  and  they  should 
have  issue;  and  they  were  married  before  she  was  sixteen,  and 
she  lived  to  that  age,  but  died  without  issue;  it  having  been 
decided  that  A  took  the  estate)  this  decree  was  reversed  in  the 
House  of  Lords,  a  part  of  the  condition  not  being  fulfilled.^ 

\  4.  The  general  rule  is,  that  any  person  interested  in  the 
condition  or  the  estate  may  perform  the  former.  Thus,  if  a 
conveyance  is  made  on  condition  the  grantee  shall  pay  a  certain 
sum  at  a  certain  time,  a  grantee  of  such  grantee  may  perform 

•  ^  Lit.  862.    See  ch.  27,  sec.  12.  Van  Home  v.  Dorrance,  2  Dall.  817) 

*  Wnaon  V.  Gatt,  18  111.  481.  Clark  v.  Trinity,  &c..  6  Watts  &  S.  266. 

'  Harry  «.  Dame,  &c.,  Com.  R.  782}        *  Wood   v.  Southampton,  2  Freem. 

186;  Show.  Pari.  Ca.  88. 

*  (•)  A  similar  principle  has  been  ap-  Conditions  in  a  deed,  to  use  the  pre- 
plied  to  a  condition  subiequent.  Under  mises  solely  for  a  railroad  depot,  not  to 
the  New  York  statute.  (1  Roy.  Sts.  846)  use  other  premises  within  a  mile  for 
providing  that  a  diversion  of  salt  works  similar  purposes,  not  tu  erect  any  public 
to  other  purposes  than  the  manufacture  house  or  any  other  building,  except  for 
of  salt  shall  work  a  forfeiture  of  the  the  ordinary  purposes  of  a  railroad  de- 
leasehold  estate,  the  partial  diversion  of  pot,  and  for  accommodating,  victualing 
a  lot,  as  for  the  erection  of  a  dwelling-  and  lodging  passengers  and  others,  and 
house,  Ice  ,  will  not  work  a  forfeiture,  for  tho  sole  accommodation  of  the  rail- 
but  only  a  diversion  of  the  whole.  Has-  road  company,  as  aforesaid,  are  not 
brook  V.  Paddock,  1  Barb.  686.  broken  by  selling  refreshments  and  lodg- 
If  the  condition  of  a  mortgage  is  to  ing  passengers  on  the  premises.  Nor  by 
indemnify  the  mortgagee  against  the  permitting  merchants  in  the  village  to 
support  of  a  third  person,  it  is  a  snf-  load  and  unload  their  own  goods  upon 
ficient  breach  that  the  mortgagee  was  their  own  premises  on  the  line  of  the 
compelled  to  pay  for  such  support  for  a  road.  -  Southard  v.  Central,  &c.,  2 
part  of  the  time.  Whitton  v.  Whitton,  Dutch.  18. 
88  N.  H.  127. 
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it.^  So,  also,  the  heirs  of  a  grantee  may  perform  the  condition, 
though  not  named,  if  a  time  is  fixed  for  the  performance.  The 
possibility  of  performing  the  condition  is  an  interest,  right  or 
scintilla  jvris^  which  descends  to  the  heir.  (See  ch.  27,  sec. 
15.)  Thus  a  devise  was  made  to  A  for  life,  remainder  to  B  in 
fee;  provided,  that,  if  within  three  months  from  A's  death,  C 
should  pay  B,  his  executors,  administrators,  &c.,  a  certain  sum, 
the  land  should  go  to  C  and  his  heirs.  C  died  during  the  life 
of  A.  Held,  after  A's  death,  the  heir  of  C  might  perform  the 
condition.^  But  if  no  time  is  appointed  for  performance  of  the 
condition,  the  performance  of  it  is  a  right  personal  to  the  party 
himself.  Thus,  it  is  said,  in  case  of  a  feoffment  from  A  to  B, 
upon  condition  that,  if  A  pay  B  a  certain  sum,  A  and  his  heirs 
may  enter;  the  heir  cannot  perform  the  condition.  This  prin- 
ciple, however,  seems  inconsistent  with  the  modem  law  of 
mortgages,  as  will  be  seen  hereafter.^ 

§  5.  Where  no  time  is  fixed  for  performance,  a  condition 
shall  be  performed  either  during  the  life  of  the  party  who  is  to 
fulfil  it,  or  in  reasonable  time,  according  to  the  circumstances 
of  the  case.  Thus,  where  the  condition  is  that  the  grantee 
shall  pay  a  certain  sum,  he  is  bound  to  pay  it  in  reasonable  time, 
because  he  has  the  use  of  the  land.  But  if  the  grantor  is  to 
regain  the  estate  on  payment  of  a  certain  sum,  he  has  during 
his  life  to  pay  it;  because  until  payment  he  cannot  take  posses- 
sion.^ So,  if  one  devise  land  to  A,  **on  condition  he  shall  marry 
B,"  the  devise  takes  efiect  immediately,  and  the  devisee  has  hiA 
lifetime  to  perform .  the  condition.^  The  former  of  these  rules 
is  applicable,  where  an  immediate  performance  by  the  grantee  is 
necessary  to  effect  the  evident  purpose  of  the  grantor  in  making 
the  conveyance.^  Thus  lands  were  devised  to  a  town  for  a 
school-house,  ''  provided  it  be  built  within  one  hundred  rods  of 
the  place  where  the  meeting-house  stands."  Held,  this  was  a 
valid  condition  subsequent,  and  the  vested  estate  was  forfeited 

*  Vermont  r.  Soc'y,  &c.  2  Paine,  645}  *  Orummel  v.  Andros,  2  And.  78;  14 
Go.  Lit.  207  b;  Simonds  v.  Simonds.  8    Masn.  428. 

Met.  668.  »  Finlay  v.  King,  8  Pet.  876. 

*  Marks  v.  Marks,  1  Ab.  £q.  106.  *  Hamilton  v.  Elliott,  6  Ser  8(  R.  875. 

*  Lit  837. 
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and  passed  to  the  residuary  devisee  as  a  contingent  interest, 
upon  non-compliance  with  the  condition  in  reasonable  time.^ 
So,  in  case  of  a  conveyance,  on  condition  the  grantee  shall  dis- 
charge a  mortgage  on  the  land,  made  by  the  grantor,  but  not 
fixing  any  time  for  such  discharge;  held,  it  must  be  done  in 
reasonable  time.^ 

§  6.  The  time  of  performing  a  condition  precedent  in  a  deed  can- 
not be  enlarged  by  parol,  so  that  an  action  will  lie  upon  the  deed.^ 

§  7.  Where  a  certain  place  is  appointed  for  performance  of  a 
condition,  the  party  who  is  to  perform  must  be  at  the  place  at 
the  time  appointed,  and  the  other  party  is  not  bound  to  accept 
performance  etsewhere.  But,  if  he  does  accept,  the  perform- 
ance will  be  good.  Where  no  place  is  appointed  for  perform- 
ance, a  grantee,  who  is  to  perform  the  condition  by  payment  of 
money,  must  seek  for  the  other  party,  if  he  is  in  the  realm 
(country),  but  not  if  he  is  abroad.  If  the  condition  is  to 
deliver  specific  and  cumbrous  articles,  such  as  wheat  or  timber, 
the  grantee  is  not  bound  to  seek  the  grantor,  but  the  latter 
must  go  to  the  former  and  appoint  a  place  of  delivery.'^ 

^  8.  One  who  accepts  an  estate  upon  condition  is  absolutely 
bound  to  perform  it,  even  though  €he  performance  be  attenSed 
with  a  loss,  and  though  the  party  be  incapable  of  incurring  a 
mere  personal  obligation.  Thus,  it  seems,  the  acceptance  of  an 
estate  charged  with  a  charity  binds  the  party  receiving  it  to 
fulfil  the  charity,  though  the  rents  prove  insufficient.^  So  the 
acceptance  of  a  deed,  expressed  to  be  upon  condition  to  support 
the  grantor,  amounts  to  an  agreement  on  the  part  of  the  grantee 
to  perform  that  condition.^  So  an  infant  heir  or  married  woman 
is  bound  to  perform  a  condition;  which  charges  not  the  person, 
but  the  lapd.  So  an  infant  mortgagee  is  bound  by  the  condition. 
"  The  deed  must  be  good  in  the  whole,  or  void  in  the  whole."  ^ 

'  Hayden  v.  Stonghton,  5  Pick.  528.  *  Att'y  Gen.  v.  Christ's  Hos.,  8  Bro. 

See  Brtgham  v.  Shattuck,  10  Pick.  809.  Gha.  166. 

*  Ross  V.  Tremain.  2  Met.  495.  See  '  Spa1dingv.HaUenbeck,80Barb.292. 
Austin  V.  Cambridgeport,  &c.,  21  Pick.  ^  Fonda  v.  Sage,  46  Barb.  109;  Par- 
215.  ker  9.  Lincoln,  12  Mass.  18;  Badger  o. 

*  Porter  v.  Stnart,  2  Aik.  417.  Phinney,  15,  859.     See    Robertson  v, 

*  Lit.  840;  Go.  Lit.  210  b;  8  Leon.  Stevens,  1  Ired.  £qa.  247;  Garrett  v. 
260;  1  Rolle's  Abr.  444.  Scouten,  8  Denio,  834;  Gross  v.  Garson, 

8  Blackf.  18S. 
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So,  where  an  infant  agreed  that  a  judgment  with  condition 
should  be  rendered  in  his  favor;  held,  after  coming  of  age,  he 
could  not  avail  himself  of  the  former,  without  the  latter.  Upon 
the  same  principle,  a  condition  binds  the  estate  to  which  it  is 
annexed,  into  whose  hands  soever  it  may  come.^(a) 

'  Lowry  v.  Drake,  1  Dana,  47$  Hogeboom  v.  Hall,  24  Wend.  146. 

(a)  The  following  case  Ulna trates  this,  tingency,  aB,  for   instance,  where  the 

with  some  other  principles,  relating  to  legacy  is  charged  npon  the  income  of 

conditions:  the  land,  in  case  the  legatee  shall  be  in 

A  prorision  in  a  will,  *'  that  if  either  need,  the  implied  promise  of  the  devi- 
of  my  said  daughters  shall  be  distressed,  see.  on  the  acceptance  of  the  devise,  ex- 
and  come  to  want,  and  be  nnable  to  sup-  tends  only  to  an  appropriation  of  the 
port  themselves,  then  my  will  is,  that  income,  if  the  contingency  happens  while 
she  or  they  be  maintained,  in  a  decent  he  holds  the  estate.  The  law  raises  no 
and  comfortable  manner,  out  of  the  in-  implication  of  a  promise,  beyond  the 
come  and  profits  of  the  whole  of  my  real  time  that  he  will  have  the  ability  to  per- 
estate,"  constitntes  a  legacy  or  bequest^  form  it{  and  the  estate  he  takes  is  as- 
charged  npon  the  income  of  the  real  es-  signable.  lb.  ^ 
tate,  and  through  that  upon  the  whole  It  seems  that  in  such  case,  upon  every 
of  the  land  itself;  and,  on  the  happen-  transfer  of  the  whole  estate,  the  grantee 
fug  of  the  contingency,  the  maintenance  who  takes  the  estate,  charged  with  a 
is  chargeable  upon  such  Income,  in  the  duty  which  is  to  be  performed  upon  a 
hands  of  any  ouo  to  whom  the  land  may  contingency,  or  a  continuing  duty  which 
come.  Pickering  v.  Pickering,  15  N.  does  not  constitute  a  debt,  or  a  duty 
H.  281.  which  occurs  from  time  to  time,  might 

The  land  being  devised  to  several  per-  be  held,  by  implication,  to  promise' per- 
sons jointly,  an  implied  promise  arises  formance  of  the  duty,  or  payment  of  the 
on  the  part  of  the  devisees,  accepting  charge  which  accrues  in  his  time,  and 
the  devise,  to  appropriate  the  incomer  to  that  his  personal  representatives  might 
the  support  of  the  daughters,  or  any  of  be  chargeable  for  his  default.  lb. 
them*  on  the  happening  of  the  contin-  But,  where  the  devisee  or  devisees  sell 
gency,  while  the  devisees  hold  the  land,  the  estate  in  parcels  at  different  times, 
lb.  (although  any  one  of  the  grantees  might 

Should  the  income  not  be  sufficient  perform  the  duty,  or  make  the  payment, 

for  the  support  of  all  the  daughters  who  and  have  his  remedy  for  contribution,) 

may  need,  it  may  be  apportioned.    lb.  upon  ordinary  principles  of  law,  neither 

Thedeviseestakingjointly,  the  implied  could  exonerate  his  land  by  performing 

promise  is  joint.    lb.  or  paying  a  pro  rata  proportion,  nor 

Where  there  Is  an  implied  promise  by  could  a  several  promise  of  peiformance 

a  devisee,  to  pay  a  legacy  charged  upon  of  the  whole  duty  be  implied.    lb. 

the   land,    an    action  will    lie   against  If  a  joint  promise,  upon  which  an  ac-  ^ 

his  executor  or  administrator,  for  any  tion  at  law  may  be  sustained,  can  be 

breach  in  the  time  of  the  devisee,  and  implied,  it  must  be  of  such  a  shifting 

perhaps   for  a   subsequent    breach,  if  character,  upon  the  happening  of  subse- 

the  legacy  is  given  in  such  a  manner  quent  sales,  as  to  show  that  It  can  onlj 

that  it  constitutes  dehitum  in  pretentu  be  raised  from  the  necessity  of  the  case, 

lb.                                           '  for  the  sake  of  a  remedy.    No  such  im- 

If  the  charge  upon  the  land  be  of  a  plication  can  be  raised,  if  the  legatee 
gross  sum,  payable  presently,  or  at  a  can  have  any  other  relief;  and  the  appro- 
future  day,  a  conveyance  of  the  land  priate  remedy  is  in  equity,  where  equit- 
would  neither  discharge  the  land,  nor  able  jurisdiction  over  the  subject  matter 
the  devisee  from  his  implied  promise  exists.    lb. 

to  pay  the  debt.    No  personal  promise  The  duty  devolving  upon  the  holders 

of  the  grautee  would  be  implied,  but  of  the  land,  in  this  case,  would  be  per- 

he  would  take  the  land  charged  with  the  formed  by  an  appropriation  of  the  in- 

duty.    lb.  come,  or  so  much  of  it  as  is  necessary. 

Where  the  charge  depends  npon  a  con-  at   a   reasonable    place,    by  either  of 
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§  9.  Where  performance  of  a  condition  becomes  imposnbh, 
by  act  of  God;  if  precedent,  no  estate  vests;  if  subsequent,  the 
estate  becomes  absolute.  Thus,  in  case  of  a  devise  to  A,  on 
condition  of  her  marrying  B  when  or  before  A  should  be  21; 
B  having  died,  before  A  refused  or  was  requested  to  marry  him; 
held,  the  condition  was  excused.^  So  in  case  of  a  devise  of 
land  to  A,  *'  on  condition  of  his  marrying  a  daughter  of  B  and 
C;''  B  dies,  without  having  had  a  daughter.  The  condition 
being  subsequent^  and  having  become  imposssible,  A's  estate  is 
absolute.'  So  where  performance  of  a  condition  becomes  impos- 
sible by  act  of  the  party  who  imposes  it,  the  estate  is  ren- 
dered absolute.  Thus  a  testator  devised  to  A  for  life  his  estate 
at  B,  and  also  the  income  of  certain  other  property,  while  A 
should  live  i^pd  reside  at  B.  He  afterwards  revoked  the  former 
devise.  Held,  A  should  hold  the  latter  devise  absolutely.^ 
Where  a  condition  is  double,  and  one  part  of  it  is  possible  at 
the  time,  and  the  other  not,  performance  of  the  former  is  suffi- 
cient. And,  if  the  condition  is  disjunctive,  giving  an  election  to 
the  party,  and  one  part  becomes  impossible  by  act  of  God,  the 
whole  is  excused.  It  seems,  however,  that  this  rule  is  subject 
to  exceptions.^ 

§  10.  Where  the  party,  who  is  to  have  the  benefit  of  a  condi- 
tion, prevents  or  refuses  to  accept  performance;  or  absents  him- 
self when  he  ought  to  be  present;  or  neglects  or  disables  himself 
to  do  the  first  act  on  his  own  part,  as  he  was  bound  to  do:  the 
condition  is  discharged.'  Thus  tender  and  refusal  of  a  mort- 
gage debt  discharges  (he  /and,  though  the  debt  remain.'(a) 

>  Go.   Lit.  206  a,  218  a;  Mosely  v.  *  Wigley  v.  Blackwal,  Gro.  EUs.  780; 

Baker,  2  Sneed,  862;  Thomas  v.  Howell,  Laughter's  case,  6  Rep.  21;  Studholme 

1  Salk.  170;  Merrill  o.  Emery,  10  Pick.  v.  Mandell,  1  Lord.  Ray.  279;  Da  Gosta 

607;  Van  Home  v.  Dorraiice,  2  DalL  817.  v.  Davis,  l.B.  &  P.  242. 

See  19  John.  69;   Taylor  v.  Bulleny  6  *  2  Gruise,  88.    See  Gamp  v.  Barker, 

Cow.  627;  M'Lacklau  v.  MXacklan,  9  21  Venn.  469. 

Paige.  684.  *  Jackson  v.   Grafts,  18   John.   llOj 

*  Finlay  v.  King,  8  Pet.  874.  Merritt  v.  Lamhert,  7  Paige,  844.    • 

'  Darley  v.  Langworthy,  8  Bro.  Pari. 
Gas.  369. 

them.    Bttt   an  offer  of  support  by  a  (a)  In  New  York,  even  after  condition 

devisee  who  had  parted  with  his  title,  broken.    Farmers'.  &c.  v,  Edwards,  26 

and  was  not  liable,  would  not  bar  the  Wend.  641 . 

remedy.    lb.  A  and  B  mutually  agreed,  that    B 
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^  11.  A  court  of  law  cannot  relieve  against  a  breach  of  con- 
dition, or  restore  the  consideration  paid  by  the  party,  upon 
whom  such  breach  operates  as  a  forfeiture.  Thus,  where  one 
conveys  land  upon  condition  subsequent,  which  the  grantee  fails 
to  perform,  and  the  grantor  enters  for  the  breach;  the  grantee 
cannot  recover  back  money  paid  by  him  as  part  of  the  conside- 
ration.^ 

^  12.  But  on  the  other  hand,  after  such  entry,  the  grantor 
cannot  recover  the  balance  of  the  price.^ 

^  13.  A  court  of  hiw,  however,  will  sometimes  construe  that 
which  is  in  form  a  condition^  a  breach  of  which  forfeits  the 
whole  estate,  into  a  covenant,  on  which  only  the  actual  damage 
sustained  can  be  recovered.  Conditions  and  limitations  are  not 
readily  to  be  raised  by  mere  inference  and  argument.  The 
words  usually  employed  to  create  a  condition,  are  on  condition. 
But  the  phrases  80  that,  jn^ovided^  if  it  shall  happen,  are  of  the 
same  import.  Provided  always  may  constitute  a  condition, 
limitation,  or  covenant,  according  to  the  circumstances.  And 
if  words  both  of  condition  and  covenant  are  used,  both  may 
take  effect.^  But  where  the  explicit  words  which  denote  a  con- 
dition are  used,  they  will  not  be  construed  into  a  covenant. 
Ttus,  where  one  conveyed  a  house,  "  on  condition  that  no  win- 
dows should  be  placed  in  the  north  wall  within  thirty  years," 
and  windows  were  made  within  that  time;  held,  this  could  not 
be  construed  as  a  covenant,  and  the  estate  was  wholly  forfeited. 
And  even  where,  for  breach  of  covenant,  a  forfeiture  is  incurred, 
a  court  of  law  has  no  power  to  stay  proceedings.^ 

'  FroBt  o.  Frost,  2  Fairf.  286.  Moore,  46;   Doe  v.  Watt,  8  Bam.  & 

*  Ibid.  Cress.  808. 

*  4  Kent,  181-2,  and  n.;  Woodruff  v.  *  Gray  v.  Blanchard,  8  Pick.  284;  Doe 
Water,  &c.,  2  Stockt.  489;  Chapin  v.  «.  Asby,  10  Ad.  &  £1.71.  See  chapa. 
Harris,  8  Allen,  604;  Doe  v.  Phillips,  9  66-6. 

would  purchase  a  farm  of  A,  and  as  a  penalty  annexed  to  the  agreement,  held, 

part  of  the  consideration  convey  to  A  A  had  disabled  himself  to  perform  his 

another  farm  of  less  value;  and  that  all  part  of  the  agreement  by  this  act;  that 

timber,  trees,  &c.,  upon  each  estate,  such  performance  was  a  condition  preoe- 

should  be  valued  and  paid  for  by  them  dent,  and  therefore  A  could  not  maintain 

respectively ;  and,  unless  A  should  be  the  present  action.    St.  Albans  v.  Shore, 

able  to  make  a  good  title  before  a  certain  1  H.  Bl.  270;  Hard  v.  Wad  ham,  1  £ 

day,  the  agreement  to  be  void.    A  cut  619. 
down  divers  trees.    In  a  suit  for  the 
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§  14.  Where  a  forfeiture  has  been  incurred  at  law,  by  breach 
of  condition,  a  Court  of  Chancery  will  sometimes  afford  relief. 
It  was  formerly  held,  that  this  could  be  done  only  where  the  con- 
dition is  a  subsequent  one;  but  it  seems  to  be  now  settled,  that 
ju  all  cases  a  forfeiture  shall  not  bind,  where  the  thing  may  be 
done  after  the  time,  or  a  compensation  made  for  it,  and  where 
the  l>reach  resulted  from  inevitable  accident.  And  Chancery 
will  relieve,  even  in  favor  of  the  heir  of  the  party  who  was  to 
have  performed  the  condition,  and  after  a  recovery  of  the  land, 
at  laTV,  by  the  heir  from  whom  it  was  devised  away,  on  condi- 
tion.^(a)     So,  where  one*  devises  lands  on  condition  to  pay  cer- 

^  4  Kent,  120, 126;  Popbam  v.Bamp-  ter  v.  Lansing,  7  Paige,  860;  Bacon  v. 

PeM,    1   Tern.  S8;  Gage  v.  Russel,  2  Huntington,  14  Conn.  92;   Lnckett  v, 

Yern.   862;    Barnardistone  v.  Fane,  2  White,  10  Gill  &  J.  480;  Washburn  v. 

Yern.  866;  Wells  v.  Smith,  2  Edw.  76;  Washburn,  28  Verm.  676.    See  Clark  v. 

CUy,  &c.  Smith,  8  Gill  &  J.  266;  Bax-  Martin,  49  Penn.  289. 

(a)  Chancery  i^elieves  from  the  ^ondi-  dispose  of  lands,  devised  them  to  her 
tioQ  of  payment  in  a  bond.    Leach  v,  executors,  to  pay  £600  out  of  them  to 
Leach,  4  Ind.  628.    Or  for  support,  a  her  son;  provided,  that,  i(  the  father  did 
breach  having  occurred  from  inadver-  not  release  certain  goods  to  the  execu- 
tence.    Henry  v.  Tupper,  8  Wm^.  868.  tors,  the  devise  of  the  money  should  be 
£qaity    will    relieve    remainder-men  void,  and  it  should  go  tu  the  executors, 
against  a  forfeiture  under  the  provisions  After  the  death  of  the  testatrix,  a  re- 
of  a  will,  by  a  tenant  for  life,  through  lease  was  tendered  to  the  father,  which 
non'payment  of  a  sum  of  money  re-  he  refused  to  sign.    The  son  brings  a 
quired  by  the  will  to  be  paid  by  such  bill  in  equity  against  the  executors  and 
life  tenant,  as  a  condition  subseqent;  the  father,  and  the  father  answered  that 
there  being  no  limitation  over  in  case  of  he  was  then  ready  to  release.    It  was 
forfeiture,  and  full  compensation  being  decreed  that  the  £600  should  be  paid, 
possible,  and  being  required  by  the  court  4  Kent,  120,  126.    It  is  said,  equity  in- 
to be  made  by  the  remainder-men  to  the  terposes  only  in  case  of  accident,  and 
residuary  devisees  under  the  will,  by  the  where  the  damages  can  be  measured  in 
payment  of  the  sum  required,  with  in-  money,  or  where  the  grantor  can  be 
terest.    Carpenter  v,  Westcott,  4  R.  I.  made  perfectly  secure  and  indemnified, 
225.  and  ca:i  be  placed  in  the  same  situation 
.     Such  relief  was  given  upwards  of  flf-  as  if  the  occurrence  had  not  happened, 
teen  years  f^om  the  time  of  condition  1  Washburn  on  Real  Prop.,  2d  ed.  478. 
broken,  and  notwithstanding  a  rise  in  the  See  p.  628. 

value  of  the  land,  where  tlie  life  tenant  Chancery  relieves  in  case  of  failure  to 

had  l>een  suffered,  during  her  life,  and  pay  rent,  though  the  lease  was  thereby 

for  nearly  the  whole  fifieen  years,  to  to  become  void.    In  equity,  ft  seems, 

eiMif  iiine  in  possession,  and  to  receive  the  an  equitable  agreement,  though  in  form 

rents  and  profits,  without  enforcement  of  a  charge,  does  not  forfeit  without 

of  the  forfeiture  by  the  residuary  devi-  change  of  possession.     But  no  relief  is 

sees;  and  where,  the  life  tenant  being  a  afforded  to  a  lessee  who  commits  a  breach 

feme  covert,  the  residuary  devisees  bad  of  covenant.    Bowser  v.  Colby,  1  Hare, 

never  apprised  the  trustee  for  her  sole  109. 

and  separate  use  of  the  trust,  and  he  It  is  said,  time  fixed  for  performance 

had  only  been  casually  informed  of  it  of  a  condition  precedent  is  of  the  essence 

about  four  months  before  her  death,  and  of  the  contract,  whether  it  be  an  hour 

about  six  months  before  the  filing  of  the  or  a  day.    Shinn  v.  Roberts,  1  Spencer, 

bill  for  relief.    lb.  486. 

A  married  woman,  having  power  to  Whether  the  Supreme  Court  in  Maine 
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tain  sums  at  specified  times  to  his  heir,  and  for  non-parent  of 
one  of  them  the  heir  enters,  Chancery  will  restore  the  land,  on 
payment  of  the  sum  with  mterest.^  And  even  where  land  is 
devised  on  condition  of  paying  a  sum'  of  money  at  a  certain 
time,  and  upon  non-payment  devised  over  on  the  same  condition, 
Chancery  will  relieve.*(a) 

^  15.  But  chancery  will  not  relieve  against  a  breach  of  condi- 
tion, in  those  cases  where  there  is  nd  rule  for  the  measure  of 
damages,  and  where  the  breach  consists  in  a  positive  act  directly 
in  the  face  of  the  condition;  as,  for  instance,  where  a  lease  con- 
tains a  condition  against  assignment,  which  the  lessee  violates. 
Nor  will  it  relieve  where,  by  performing  a  condition  precedent, 
the  party  would  have  the  right  to  sue  at  law;  though  he  has 
offered  so  to  perform.^  It  is  said,  equity  cannot  control  the 
lawful  contracts  of  parties,  or  the  law  of  the  land.  And,  in  one 
case,  Lord  Eldon  held,  that  relief  could  be  granted  only  where 
the  condition  was  to  pay  money*\b)    So  chancery  will  not 

^  Grimston  v.  Brace,  1  Salk.  166.  8  GUI  &  J.  266;  GouTerneur  v.  Bibby,  8 

'  Woodman  v.  Blake,  2  Vern.  222.  Edw.  848. 

*  Wafer  v.  Mocato,  9  Mod.  112;  Rolfe  *  Hill  v.  Barclay,  18  Yes.  68.    See 

V.  Harris,  2  Price.  2M)7  n.;  Bracebridge  Blake  «.  Shrive,  6  Dana,  878. 
V.  Buckley..  lb.  200;  City,  Sec.  v.  Smith, 

can  afford  equitable  relief  for  breach  of  after  a  foreclosure,  files  his  bill  to  re- 
condition see  Mavwick  v.  Andrews,  26  deem,  a  breach  of  the  condition  having 
Maine,  626!  occurred,  will  bo  allowed  to  redeem  only 

By  the  civil  law,  a  mere  non-p<5rform-  upon  removing  all  incumbrances  speci- 
ance,  within  a  stipulated  time,  does  not  fled  in  the  mortgage,  and  performing  the 
iptojacto  annul  a  contract,  unless  time  condition.  Stone  v.  Ellis,  9  Ciish.  96. 
is  of  the  very  essence  of  the  contract.  (a)  Devise  to  the  two  sons  of  the  tes- 
So  where  the  grant-or  of  the  defendant  tator,  "  they  Jointly  and  severally  pay- 
obtained  an  alcalde's  grant  to  a  town  lot,  ing  to  my  two  daughters  9800  each, 
in  1848,  and  was  put  in  possession,  and  within  one  year  fh>m  my  death."  Held,  • 
commenced  building  thereon,  (bis  grant  this  was  not  a  legacy,  but  a  amdition — 
containing  the  usual  condition  of  build-  the  breach  of  which  forfeited  the  estate 
ing  within  one  year,)  and  was  compelled  at  law;  but  also  that  Chancery  would 
to  suspend  the  erection  of  bis  house  and  relieve,  notwithstanding  the  effect  of  the 
the  lot  remained  unoccupied  till  1849,  disposition  was  to  make  an  unequal  dis- 
when  he  went  again  into  possession  and  tribution  of  the  estate.  Wheeler  v, 
built  a  house,  which  possession  was  Walker,  2  Conn.  196-299.  Hosmer,  J., 
maintained  till  the  bringing  of  this  suit;  seems  to  place  the  decision  tipon  the 
and  the  plaintiff's  grantor  obtained  a  ground  that  the  condition  was  a  mUf 
grant  of  the  same  lot  in  1847,  but  never  quent  one.  lb.  801. 
went  into  possession;  held,  that  there  (6)  Where  an  order  was  passed  upon 
was  no  forfeiture  of  the  grant  of  defend-  a  mortgagor  to  pay  the  debt  between 
ant's  grantor,  on  the  ground  of  non-per-  the  hours  of  eleven  and  twelve,  and  the 
formance  within  the  time.  Holliday  v.  mortgagee  came  to  the  place  at  twenty 
West,  6  Cal.  610.  minutes  past  eleven  and  waited  an  hour, 

The  grantee  of  an  estate  upon  condi-  the  mortgage  was  held  foreclosed.  1  Coll. 

tion,  who  mortgages  to  his  grantor,  and,  Cba.  278. 
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relieve'  against  forfeiture  of  an  estate,  declared  at  law,  where 
the  condition  consists  in  the  performance  of  services  and  atten- 
tions, for  the  personal  comfort  and  convenience  of  the  party 
claiming  the  forfeiture.  In  such  case,  the  time  for  the  perform- 
ance of  the  service  is  of  the  essence  of  the  contract;  it  can 
never  be  performed  afterwards;  and  it  is  impossible  to  put  the 
party  in  the  precise  situation  in  which  he  would  have  been  if 
the  condition  had  been  performed.^  And,  evei^if  the  forfeiture 
were  declared,  for  breach  of  a  condition  admitting  of  compen- 
sation, the  court  will  not  relieve,  when  the  party  has  been 
guilty  of  other  breaches,  for  which  a  forfeiture  might  be  enforced 
at  law,  and  when  the  court  cannot  feel  confident  that  the  party 
would  thereafter  faithfully  perform  his  covenant.*  So  the 
insolvency  of  the  party  asking  the  relief  affords  a  strong  reason 
why  the  relief  should  not  be  granted,  where  such  insolvency 
might,  and  probably  would,  prevent  the  due  performance  of  the 
covenants.^.  And  when  the  covenants  are  for  the  performance 
of  personal  services,  and  the  delivery,  from  time  to  time,  of 
specific  articles  of  produce  and  provisions,  for  the  comfort  and 
support  of  the  covenantees,  and  a  forfeiture  has  been  declared 
at  law  for  a  breach  of  conditions;  the  court  of  chancery  have 
no  power,  upon  a  bill  brought  for  relief,  to  change  the  contract 
of  the  parties,  and  direct  a  certain  sum  to  be  paid  periodically, 
in  lieu  of  the  performance  of  the  covenants  stipulated.^  And 
where  the  forfeiture,  in  such  case,  was  taken  for  breach  of  cove- 
nant to  keep  a  suitable  horse  for  the  use  of  the  covenantees,  and 
there  had  been  no  subsequent  performance,  or  acceptance  of 
performance;  held,  a  subsequent  acceptance,  by  the  covenantees, 
of  the 'performance  of  other  covenants,  essential  to  their  sup* 
port,  would  not  operate  as  a  waiver  of  the  forfeiture,  it  appear- 
ing that  a  litigation  was  pending  at  the  time  between  the  parties, 
in  which  the  covenantees  were  constantly  insisting  upon  the  for- 
feiture.*(a) 

'  Dnalclee  v.  Adams,  20  Yerm.  416.        *  lb. 
See  Austin  v.  Kaymond,  9  Yerm.  420.  *  Dnoklee  v.  Adams,  20  Yerm.  416. 

*  lb.  See  Austin  v,  Raymond,  9  Yerm.  420. 
"  lb. 

(a)  A  covenanted,  In  1799,  to  convey    to  B  certain   land,  being   government 

34 
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^  16.  BreacL  of  a  condition,  annexed  to  a  fi*eehold,  can  be 
taken  advantage  of  by  the  grantor  or  his  heir,  only  by  means 
of  an  entry  upon  the  land,  for  this  express  purpose,  or,  in  some 
cases,  a  cZatm,  which  is  equivalent  to  entry;  and  it  matters  not, 
whether  there  is  any  express  provision  for  re-entry  or  not  In 
case  of  incorporeal  or  reversionary  rights,  a  claim  is  the  only 
practicable  mode.  Where  there  is  a  forfeiture  to  the  govern- 
ment, an  office^  or  writ  of  scire  facias  or  quo  toarranto^  is  equiva- 
lent to  entry.^  But  the  bringing  of  an  action  of  disseisin  has 
has  no  effect  as  a  claim.\a)    In  some  instances  of  condition 

'  Fonda  v.  Sage,  46  Barb.  109;  Go.  120;  People  v.  Brown,  1  Gaines,  426; 

Lit.  218  a;  Fitchet  o.  Adams,  2  Stra.  Spear  v.  Fuller,  8  N.H.  174;  Thompson 

1128;  Wigg  V.  Wigg,  1  Atk.  888;  Gray  v.  Pright,  1  Gush.  420;  Gross  v.  Carson, 

V.  Blancbard,  8  Pick.  284;  Finch  V.  Rise-  8  Blackf.    188;    Bowen   v.  Bowen,   18 

ley,  Poph.  58;  Doe  v.  Watt,  1  Mann.  &  Gonn  486. 

Ry.  694;  Ganal.  &c.  v.  Railroad,  &c.,  4  *  Ghalker  v.  Ghalker,  1  Gonn.  79;  Lin- 
Gill  &  J.  121;  Willard  v,  Henry,  2N.  H.  coin,  Sec.  v.  Drummond,  5  Mass.  821. 

land,  ''on  B  being  at  one-half  the  ex-  many  of  the  States,  bringing  a  suit  is 
penso,  in  land  or  otherwise,  for  procuring  made  equivalent  to  re-entry,  in  case  of 
a  title,''  tsjc.  This  condition  was  the  sole  non-payment  of  rent.  In  Ohio,  the  same 
consideration.  A  incurred  the  expenses  provision  applies  to  all  breaches  of  con- 
in  1800,  and  gave  notice  to  B  in  1802,  dition.  (Walk.  Intro.  207;  Sperry  v. 
but  B  paid  no  regard  to  it  till  1806.  In  Pond,  6  Ohio,  887.)  In  MassachusetU, 
the  meantime,  the  value  of  the  land  in-  (Rev.  St.  610.)  in  all  cases  a  title  may 
creased  tenfold.  B  brings  a  bill  in  equity  be  enforced  by  action  alone,  without  en- 
against  A  for  specific  performance,  try.  In  Vermont,  where  A  conveyed  to 
Held,  the  condition  was  a  condition  pre-  B  for  the  life  of  B  and  bis  wife,  reserving 
cedent,  and,  upon  various  considerations,  to  himself  the  right  to  possess  and  cnlti- 
equity  would  not  relieve.  1.  B  was  n<»t  vate  the  premises  for  the  purpose  of 
bouDd  by  any  contract;  and,  therefore,  enabling  him  to  perform  certain  cove- 
if  Ahad  performed  his  part  of  the  agree-  nants  upon  his  part  for  the  support  of 
ment,  he  would  have  had  no  remedy  B  and  his  wife;  and  B  subsequently  re- 
against  B.  2.  As  the  title  to  the  land  covered  judgment  in  ejectment  against 
was  in  the  government,  and  a  survey  A,  for  breach  of  those  covenants,  upon 
necessary,  the  expenses  must  necessarily  which  no  writ  of  possession  was  ti^en 
be  incurred ;  and  they  must  also  be  paid  out :  held,  the  judgment  termiuated  A's 
in  procuring  the  title ;  merely  rHmhurting  right  to  possession,  and,  if  he  stili  under- 
might  defeat  the  whole  object.  8.  Hence  took  to  manage  the  farm,  directly  or  in- 
this  condition  was  not  intended  as  a  iR«r<  directly,  without  some  new  lidense,  be 
<ccttrtty,'and  the  breach  was  not  a  mere  did  so  as  a  wrong-doer,  and  acquired  no 
default  in  time,  but  it  destroyed  the  right  to  the  crops  as  against  B,  or  the 
tubttance  of  the  contract,  4.  The  act  hoidersofB's  title.  Adams  o.  Dunklee, 
provided  for  was  to  be  done  for  the  bone-  19  Yerm.  882. 

fit  of  a  third  party,  the  owner  of  the  Where  a  right  of  re-entry  was  re- 
land,  and  therefore  the  damage  was  not  served  for  breach  of  covehant,  upon  giv- 
.susceptible  of  com|)ensation.  6.  The  ing  notice  of  avoiding  the  conveyance; 
word  "exftenses''  included  time  and  held,  a  notice  that  there  would  be  a  re- 
iaborf  which,  from  tlieir  very  nature,  entry,  unlen  the  other  party  should  do 
could  not  be  paid  at  any  subsequent  certain  acts,  was  insufficient,  being  pros- 
Iieriod.  llutclieson  o.  Heirs,  Sec,  Ohio  pective  and  conditional.  Muskett  v. 
Cond.  R^  10.  See  Longstreet  v.  Ketcham,  Hill,  5  Bing  N.  694. 
Goxe,  170.  lu  case  of  a  mortgage  to  provide  cer- 
(a)  It  has  been  seen  (p.  386)  that,  in  tain  support,  no  notice  need  be  alleged 
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subsequent,  Chaucery  will  decree  a  reconveyance  of  the  land. 
Thus,  where  a  marriage  settlement  was  made,  on  condition  that 
if  the  wife,  on  coming  of  age,  should  not  charge  her  own  estate 
with  a  certain  sum,  the  settlement  should  be  void,  and  she 
refused  so  to  do;  a  reconveyance  was  decreed,  with  an  account 
of  the  rents  and  profits  from  the  time  of  refusal.^ 

^  17.  Even  where  the  condition  provides  that  the  estate  shall 
be  void  on  non-performance,  the  estate  is  not  defeated  without 
acme  act  or  declaration  of  the  grantor.(a)     (But  see  sec.  19.) 

>  Hunt  V.  Hunt,  Gilb.  48;  Free,  in  Gha.  887. 

that  the  mortgagee  has  been  compelled  claimant  is  bound  to  prove  a  forfeiture, 
to  pay,  because  the  other  party  has  the  And  notwithstanding  this  form  of  ex- 
means  of  knowing  if  he  has  paid  or  made  pressing  a  condition,  to  save  a  forfeiture, 
provision  for  the  support.  Whitton  «.  it  will  be  fairly  and  liberally  construud; 
Whitton,  88 19.  U.  127.  and  a  distinction  made  between  slight  or 

Ko  demand  of  performance  is  in  gen-  accidental  breaches,  and  those  which  are 

eral  required,  unless  provided  for  in  the  important  and  wilful.    Sneed  «.  Ward, 

condition.    88  N.  H.  127.  5  Dana,  187;  Gross  v.  Coleman,  6,446. 

(a)  But  a  deed  of  land  upon  condi-  Conveyance  by  father  to  son,  of  one- 
lion  that,  unless  the  grantee  should  make  third  of  his  farm,  upon  which  both  re- 
oertain  payments,  the  deed  should  be  sided,  conditioned  to  be  void  if  the 
"  void,  so  far  as  to  make  good  any  non-  grantee  should  refuse  to  pay  the  grantor 
fulfilment  of  said  conditions;"  will  en-  $80  each  year  if  the  grantor  should  call 
title  the  grantor,  on  breach  of  condition,  for  it.  Held,  the  annual  payments  could 
to  recover  possession  of  the  land,  to  not  be  consolidated  and  demanded  to- 
hold  as  security  for  the  performance  of  gether,  after  several  years,  but  each 
the  conditions.  Fisk  v.  Chandler,  80  must  be  demanded  separately  at  or 
Maine  79.                          ,  about  the  close  of  each  year,  and,  if  not, 

A  granted  to  B  a  lioense  to  enter  upon  was  waived  or  relinquished,  and  no  for- 

his  lands,  and  search  for  and  dig  ores  feiture  incurred  by  non-payment.  Buck- 

for  twenty-one  years,  provided,  that,  if  master  v,  Needham,  22  Verm.  117. 

he  should  cease  to  work  the  mine  for  six  The  son,  having  been  in  possession 

months,  or  break  any  of  his  covenants,  with  the  father  several  years,  removed, 

the  said  indentures,  and  the  liberties,  and  left  the  latter  in  sole  possession,  and 

powers,  &c.,  thereby   granted,  should  afterwards  mortgaged  one-third  of  the 

cease,  determine  and  be  utterly  void  and  farm.     Held,    the   father's   possession 

of  no  effect.    Held,  the  word  vouif  should  should  not  be  presumed  to  be  adverse, 

be  construed  to  mean  voidable;  that,  al-  even  though  so  intended,  as  against  the 

though  no  entry  was  necessary  to  avoid  validitjt  of  the   mortgage,  unless   the 

the  license,  because  it  did  not  pass  the  mortgagee  had  notice  of  the  adverse  pos- 

land.  yet,  by  aualogy  to  the  rule  in  case  session.    lb. 

of  a  freehold  lease,  the  grantor  should  The  plaintiff  conveyed  to  the  defend- 

give  notice  of  his  intention  to  avoid  it;  ant,  with  condition  to  pay  her  debts  and 

and  that,  until  such  notice,  the  right  of  to  support  and  maintain  her  through 

possession,  certainly  as  against  any  one  life.    Afterwards  the  plaintiff  left  the 

uotdaimingunder  the  grantor,  remained  defendant's  house,  refusing  to  live  with 

in  the  occupant.    Roberts  v.  Davey,  4  him  longer.    Hold,  that  she  could  not 

Barn,  fc  Ad.  664;  Bowser  v,  Colby,  1  recover  the  land  in  ejectment  for  breach 

Hare,  109;  Phelps  v.  Chessou,  12  Ired.  of  condition  in  not  continuing  her  sup- 

VM;  Western,  &c.  v.  Kyle,  6  Gill,  848.  p<irt,  without  showing  a  request  to  fur- 

8«i  where  a  patent  is  granted,  with  the  iiish  maintenance,  or  at  least  notice  that 

provision  that,  ou  failure  to  clear  or  pay  she  was  in  need  thereof.    Lamb  v.  Clark, 

re  it,  it  shall  ipso  facto  cease;  still  the  8  Wms.  278. 

condition  is  subseiqiient.  aitd  an  adverse  In  case  of  condition,  till    entry  for 
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§  18.  There  are  some  cases,  where  an  entry  for  breach  of  con- 
dition is  impracticablci  or  inconsistent  with  other  rights,  and 
therefore  the  law  does  not  require  it.  Thus,  where  A  grants 
land  to  B,  with  livery  of  seisin,  for  five  years,  on  condition 
that,  if  he  pay  a  certain  sum  within  two  years,  he  shall  have 
the  fee,  and  B  fails  to  make  payment  at  the  time;  inasmuch  as 
A  has  no  right  of  entry  till  the  five  years  expire,  the  fee  revests 
in  him  without  entry  or  claim.  So,  where  one  grants  a  rent- 
charge  from  his  own  land  on  condition,  the  rent  becomes  void, 
upon  breach  of  condition,  without  entry  or  claim,  because  the 
grantor  is  already  in  possession.  For  the  same  reason,  if  a 
grantee  on  condition,  before  a  breach,  lease  the  land  to  the 
grantor,  no  entry  is  required  to  revest  the  title  in  the  latter. 
So  a  party,  for  whose  benefit  a  condition  subsequent  is  attached 
to  a  devise  of  real  estate,  being  in  possession  at  the  time  of  the 
breach,  is  presumed  to  hold  for  the  purpose  of  enforcing  the 
forfeiture.  Such  party  may  waive  the  forfeiture;  and  acts  incon- 
sistent with  the  claim,  of  forfeiture  are  sufficient  evidence  of  a 
waiver.^  And,  in  general,  a  grantor  in  possession  cannot  enter 
for  breach  of  condition,  nor  his  devisee;  though  he  may  defend 
against  a  suit  for  the  land.^  But  where  the  party  who  is  to  per- 
form a  condition,  and  the  party  for  whom  H  is  to  be  performed, 
are  jointly  in  possession,  it  is  said  the  latter  must  make  claim 
for  a  breach,  by  acts  and  words,  or  either  of  them,  such  as  will 
distinctly  admonish  the  grantee  that  possession  will  be  retained 
for  the  breach,  and  not  waived.  Complaints  are  mere  statements 
of  a  breach,  not  expressions  of  an  intent  to  claim  a  forfeiture.' 
Upon  the  same  princip^,  a  breach  of  condition  must,  in  gene- 
ral, consist  in  some  acti  not  in  a  mere  declaitttion.  Thus,  where 
the  condition  is  that  certain  persons  shall  have  the  use  and 

^  Lit.  860;  Go.  Lit.  218  a;  Lincoln,    by  v.  Moran,  8  Call.  491;  Andrews  v. 
&c.  V.  Drummond,  5  Mass.  821;  Hamil-    Senter,  82  Maine,  894. 
ton  V.  Elliot,  5  S.  &  R.  876.  See  Waten-        *  ThompRon  v  Thompson,  9  Ind.  828. 

»  Willard  v.  Henry..  2  N.  H.  122. 

breach,  claimants  under  a  devisee  hold  Where   the  widow  of  a  devisee,  on 

the  estate.    Throp  v,  Johnson,  8  Ind.  condition  subsequent,  claims  dower,  bat 

843;    Thompson    v.    Thompson,    9    lb.  not  of  the  heirs,  it  is  no  defence  that  the 

828.  condition  has  not  been  performed     lb. 


ESTATES  ON  OONDinON,  ETC.  533 

occupation  of  a  room;  mere  denial  of  the  right  is  no  breach — 
there  must  be  a  shutting  up  of  the  room,  or  some  similar  act.^(a) 

6  19.  Where  the  estate  to  which  a  condition  is  annexed  is  for 
years  only,  and  is  to  cease  on  the  lessor's  doing  a  certain  act, 
no  entry  is  required  to  determine  it.  Thus  if  A  lease  to  B  for 
years,  on  condition  that,  if  he  pay  B  £10,  the  estate  shall  cease, 
upon  such  payment  the  term  ipso  facto  comes  to  an  end.'  But 
where  a  lease  is  made,  upon  the  condition  that  the  lessee,  at 
the  end  of  each  year,  should  give  bond,  with  surety,  for  the 
rent  of  the  succeeding  year;  a  ficdlure  to  comply  with  the  condi- 
tion will  not  work  a  forfeiture,  unless  the  landlord  make  a 
demand  of  performance  at  the  end  of  the  year.' 

§  20.  As  the  benefit  of  a  condition  can  be  reserved  only  to 
the  grantor  or  lessor  and  his  heirs,  so  no  person  could  enter  for 
breach  of  an  express  condition,  at  common  law,  except  parties 
and  privies  in  right  and  representation — ^that  is,  the  heirs, 
devisees,  executors,  Jkc,  of  individuals,  or  the  successors  of 
corporations.  Neither  privies  nor  assignees  in  law,  as  the  lord 
by  escheat,  nor  privies  in  estate;  ^s  reversioners  and  remainder- 
men, had  a  right  of  entry.  This  rule,  however,  did  not  apply 
to  implied  conditions — as,  for  instance,  that  against  a  tenant's 
conveying  a  greater  interest  than  he  had;  of  which  an  assignee 
might  take  advantage.^(6)    Nor  has  a  creditor  of  one  of  the 

>  Hogeboom  v.  Hall,  24  Wend.  146.  &c.,  Paine  G.  0.  645;  Smith  «.  Brannao. 

*  Plow.  142;  Bro.  Abr.  Condition,  S8.  18  Gal.  107;  Hooper  «.  Gomminga,  46 

'  Tate  V.  Crowson,  6  Ired.  65.  Maine,  859;  Southard  «.  Gentral,  fce.,  2 

^  Lit.  847;  Go.  Lit.  215  a.   See  tVra,  Dntch.  18;  Cornelius  v.  Ivina,  lb.  876; 

aec.  28;  2  CruisOvSl ;  Vermont  v.  Soc'y,  Norria  «.  Milner,  20  Geo.  568. 

• 

(a)  This  rule  is  altered  by  the  New  (6)  A  reversion  was  granted  to  A.  upon 

Jersey  act  of  March  14, 1S51,  authorix-  the  express  condition  that  at  a jparticiUar 

ing  the  transfer  of  estates  in  expectancy,  time  he  should  pay  £150  to  B,  and,  in 

only  as  to  wills  or  deeds,  executed  after  case  A  fkiled  to  pay  the  £150  at  the  time 

its  passage.    Southard  v.  Central,  fcc  ,  specified,  B  should  take  possession  of  the 

2  Dutch.  18;  Cornelius  v.  Ivins,  lb.  876.  reversionary  interest  of  A  in  the  land. 

Conveyance  upon   condition,  with  a  Neither  A  nor  B  was  a  P^rty  to  the 

mortgage    back.     The   mortgage    debt  deed.    After  the  death  of  fi,  upon  a  bill 

being  unpaid,  the  mortgagee  enters  for  in  equity  by  his  executor;  to  charge  the 

fomclosure,  and  while  he  is  in  possession  land  with  the  payment  of  the  £150; 

a  breach  of  the  condition  in  the  deed  held,  the  condition  for  the  benefit  of  B,  a 

occtirs.    Held,  the  estate  of  the  mort-  stranger,  was  void,  and,  even  if  it  had 

gagor  was  not  thereby  absolutely  divest-  been  valid,  his  executor  could  not  en- 

ed,  without  some  further  notice  or  act  force  it.    Kellam  v*  Kellam,  2  P.  3c  H. 

on  the  part  of  the  mortgagee.    Stone  v.  857. 

Ellis,  9  Gush.  95.  In  the   case  of  a  condition   subse- 
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heirs  of  the  grantor  any  remedy  against  the  land,  unless  it  be 
by  an  execution  at  law,  against  that  portion  of  it  which  may 
belong  to  such ,  heir,  after  the  right  of  entry  shall  have  been 
exercised.^   Nor  can  a  trespasser  avail  himself  of  a  condition.^ 

§  21.  A  condition  may  be  of  such  a  nature  that,  although 
relating  only  to  the  grantor  himself,  and  not  broken  during  his 
life,  there  may  be  a  breach  after  his  death,  of  which  the  heir 
may  take  advantage.(a) 

^  22.  A  condition,  by  means  of  a  descent,  may  be  disannexed 
from  the  estate  with  which  it  was  originally  connected.  Thus, 
although  the  land  itself  may  descend  to  such  special  heirs,  as 
claim  through  the  ancestor,  from  whom  it  came,  to  the  deceased; 
the  condition,  being  reserved  to  heirs  generally,  will  pass  to  the 
heirs  at  common  law.    But,  after  the  latter  have  entered  for 

*  Cross  V.  Carson,  8  Blackf.  188.  *  Bnckalew  v.  EsteU,  6  Cal.  108 

quent  unperformed,  a  general  assign-  forfeiture  of  leasehold  estate.    Held,  a 

ment,    by   the   grantors,    of  all    their  partial  diversion  of  a  lot  could  not  be 

property,  rights,  claims  and  demands,  taken   advantage  of   by  a  subseqnent 

deprives  the  condition  of  all  force  and  '  holder  of  the  leasehold  estate,  nnder  an 

effect,  the  gp'antees  acquire  an  absolute  agreement  for  an  exchange  of   it  for 

estate,  and  are  discharged  from  the  con*  other  lands,  for  the  purpose  of  avoiding 

dition,  and  all  claim  to  damages  for  the  such  agreement,  after  he  had  quietly  oc- 

breach  of  it.    The  omission  of  the  gran-  cupied  the  premises  for  several  years, 

tees  to  perform  the  condition  vests  in  the  and  the  other  party  had  made  large  im- 

grantors,  or,  if  dead,  in  their  heirs,  the  provements  on  the  land  received  by  him 

right  of  entry;  but  an  assignee  of  the  in  exchange;  such  partial  diversion  being 

grantors  acquires  no  right  to  recover  the  known  to  him  at  the  time  of  making  the 

land.    Underhill  v.   Saratoga,  Sec.,  20  agreement,  and  the  statute  roU[ing  a 

Barb.  465.  diversion  a  forfeiture  being  a  public  law, 

The  charter  of  Trinity  Church  was  of  which  he  was  bound  to  take  notice, 
confirmed,  in  1704,  by  an  act  which  lim-  and  where  such  forfeiture,  if  any.  had 
ited  its  clear  income  from  lands  to  £500  been  waived  by  the  people,  and  a  renewal 
a  year.  In  1705,  a  tract  of  land  was  of  the  lease  granted,  fiasbrook  v.  Pad- 
granted  to  it  by  the  queen,  which  was  dock,  1  Barb.  ^35. 
leased  for  £80  a  year,  for  five  years  from  (a)  Thus  a  man  granted  land  to  A, 
that  time.  The  land  rapidly  increased  his  child,  on  condition  that  A  should 
in  value,  and  the  income  and  value  be-  support  him,  pay  his  debts,  and  save  him 
came  enormous.  Held,  on  a  bill  in  which  from  any  trouble  or  cost  on  acconnt  of 
the  church's  title  in  fee  was  denied,  that  them,  with  a  clause  of  re-entry.  After 
such  an  increase  of  the  income  of  the  the  father's  death,  B,  another  child,  pre - 
land  would  not  divest  the  church  of  its  sented  a  debt  of  the  father  to  A  for  pay- 
title  under  the  grant,  and.  if  it  did.  it  ment,  which  was  refused.  Whereupon 
could  only  be  taken  advantage  of  by  the  B  brings  ejectment  for  a  share  of  the 
sovereign,  and  not  by  one  claiming  a  land  as  an  heir  at  law.  Held,  the  action 
title  hostile  to  the  corporation,  and  to  would  lie,  though  this  debt  had  sub- 
the  sovereign.  Bogardus  v.  Trinity,  &c.,  jected  the  father  to  no  cost.  Sec. — that 
4  Sandf.  Ch.  688.  clause  in  the  condition  being  operative  j 

A  statute  provided,  that  a  diversion  only  during  his  life.    Jackson  v.  Top- 

of  salt-works,  to  other  purposes  than  ping,  1  Wend.  888.  j 

the  manufacture  of  salt,  should  work  a  i 
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condition  broken,  the  former  may  re-enter  upon  them.  Where 
the  condition  descends  to  one  heir  only,  as  heir  at  common  law, 
but  the  estate  descends  to  several — ^as  in  the  English  gavelkind 
-—after  entry  by  the  former,  the  rest  shall  enjoy  the  estate  with 
him.^ 

§  23.  At  common  law,  as  has  been  stated,  (sec.  20,)  where  a 
reversioner  assigned  his  reversion,  the  assignee  could  not  avail 
himself  of  any  conditions  annexed  to  the  particular  estate.  The 
conditions  were  regarded  as  righia  in  action,  which,  by  the 
policy  of  the  law,  were  not  assignable.  But,  by  St.  32  Hen. 
YII,  ch.  34,  the  assignees  of  reversions  are  placed  on  the  same 
footing,  in  regard  to  conditions  and  taking  advantage  thereof, 
as  the  original  lessors.(a)  An  assignee  oipart  of  the  land  is  not 
within  the  statute;  but  an  assignee  of  part  of  the  reversion  is. 
Thus,  if  a  lease  be  made  of  three  acres,  and  the  reversion  of  two 
of  them  granted  away,  although  the  rent  will  be  apportioned, 
the  condition  is  destroyed,  being  entire  and  against  common 
right.'  But  if  the  reversion  is  granted  for  years,  the  grantee 
may  avail  himself  of  a  condition.^  The  statute  does  not  apply 
to  one  who  comes  to  the  estate  by  law,  as,  for  instance,  by 
escheat;  because  the  language  of  it  implies  that  the  assignee 
must  be  either  an  assignee  to  or  by  the  reversioner,  claiming 
either  in  the  per  or  the  po$t — ^that  is,  one  who  comes  in  by  act 
and  limitation  of  the  party.  It  seems,  however,  that  a  tenant  by 
the  curtesy,  or  in  dower,  although  claiming  by  law,  is  within 
the  statute;  being  in  by  the  wife  or  the  husband.  Although 
the  words  of  the  statute  are  ^'  for  non-payment  of  rent,  or  for 
doing  waste,  or  other  forfeiture,"  yet  an  assignee  can  take  advan- 
tage of  such  conditions  only  as  are  incident  to  the  reversion — 
like  those  pertaining  to  rent,  or  such  as  are  for  the  benefit  of 

*  Paine  v.  Samms,  1  And.  184;  Glere        *  Go.  Lit.  216,  a.    See  Fisk  «.  Chan- 
V.  Pecock,  2, 22;  Rob.  GaT.  119;  Godb.  8.    dler,  80  Maine,  79. 
■  2  Cruiae,  22. 

(a)  Lease  from  a  company  with  con-  company  should  be  Talid ;  held,  the  cor- 

dition  of  re-entry.    The  company  being  poration  might  avail  itself  of  the  condi- 

afterwards  incorporated,  with  a  provi-  tion.    Doe  v.  Knebell,  2  Garr.  &  K.  60. 
sion  that  all  contracts.  See,  with  the 
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the  estate — ^like  those  relating  to  waste  and  repairs,  and  not 
those  merely  personal-r-as  for  the  payment  of  a  sum  in 
gross.^ 

§  24.  In  general,  entry  for  condition  broken  has  th($  effect  of 
entirely  defeating  the  estate  of  the  grantee,  and  restoring  the 
grantor  to  the  same  title,  which  he  had  before  the  conveyance 
was  made.  It  constitutes  a  paramount  claim,  and  operates  by 
relation^  so  as  to  avoid  all  intermediate  Tights  and  incumbrances. 
Thus,  although  the  widow  of  a  conditional  grantee  has  dower, 
yet  an  entry  for  breach  of  condition  will  destroy  this  right. 
And  whether  made  before  or  after  the  husband's  death,  it  seems, 
will  make  no  difference.'  So  where  lands  bought  from  the 
government  are  forfeited  by  breach  of  condition,  the  widow  has 
no  dower.'  So  where  one  holding  a  life  estate  leased  to  the 
remainder-man  for  the  life  of  the  lessor,  on  condition  to  be 
avoided  for  non-payment  of  rent,  and  afterwards  entered  for 
breach  of  condition;  held,  this  defeated  any  claim  for  dower 
by  the  lessee's  widow.* 

§  25.  A  condition  may  be  toaived  by  the  acts  of  the  party  for 
whose  benefit  it  was  created,  and,  after  being  once  dispensed 
with,  can  never  afterwards  be  enforced.  Thus  where  the  land 
has  remained  more  than  fifty  years  unfenced,  it  is  a  breach  of 
a  condition  in  the  deed  to  **  fence  the  land;"  but  if  the  grantor, 
with  full  notice,  does  not  complain,  enter,  or  take  any  action 
to  reclaim  the  land,  it  will  be  evidence  tending  to  show  a  waiver.' 
So  where  land  was  conveyed  on  condition  of  paying  a  certain 
annuity,  and,  after  a  failure  to  pay,  the  annuitant  accepted  the 
annuity;  held,  a  perpetual  waiver  of  the  condition.  So  a 
receipt  by  the  lessor  of  rent,  accruing  after  acts  of  forfeiture 
by  the  lessee,  which  are  known  to  the  lessor,  is  a  waiver  of  the 

'  Go.  Lit.  215  a;  HiU  «.  Grange^  Plow.  '  Rodgers  v.  Rawlings,  8  For.  826. 

167.  *  Beardslee  v.  Beardalee,  6  Barb.  824. 

*  Lit.  825;  Go.  Lit.  202  a;  Ann  May-  Bat  see  Go.  Lit.  202  a.    See  alao  Litch- 

owe's  case,  1  Rep.  147  bt  1  Rollers  Abr.  field  v.  Ready,  1  Eng.  L.  &  Equ.  460. 

474  *  Hooper  v.  Gammings,  45  Maine.  859. 
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forfe]ture.^(a)  So  one  tenant  in  common  devised  to  another, 
on  condition  that  he  would  convey  to  his  daughter  a  part 
of  the  land.  No  conveyance  was  made,  but  the  daughter  for  a 
long  time  occupied  the  land.  Held,  there  was  no  forfeiture.^ 
But  it  has  been  held  that  forfeiture  of  condition  is  not  waived 
by  parol  assent  or  silent  acquiescence,  nor  by  an  offer  to  accept 
immediate  payment.^  So  it  is  only  where  rent  is  paid  which 
accrued  after  a  forfeiture,  that  the  acceptance  of  such  payment 
is  considered  an  affirmance  of  the  lease,  and  a  waiver  of  the  for- 
feiture.^ And  a  condition  cannot  be  waived  by  the  reversioner, 
after  he  has  parted  with  his  reversion.^ 

§  26.  Performance  of  a  condition  may  be  presumed  from  lapse 
of  time.* 

*  Biplej  V.  JRtntL,  fcc.  80  N.  T.  186;  IlDg  v.  King,  10  Barb.  872;  Mechanics 

Clarke    v.    CammiDgB.    6    Barb.    889;  &c.  9.  Wixon,  46  Barb.  218. 

Ghalker  v.  Cbalker,  1  Conn.  79.    See  *  Plummerv.  Keile,  6  Watts  &  S.  91. 

Enfield,  &c.  9.  Connecticut,  &c.  7  Conn.  '  Jackson  v.  Crysler,  1  John.  Cas.  126; 

45;  Dickey  v,  M'Callough.  2  Watts  &  S.  Gray  9.  Blanchard,  8  Pick.  292;  Hntche- 

100;  Bayley  v.  Homan.  5  Mann.  &  G.  son  v.  M'Kntt,  1  Ham.  21. 

94;  Thompson  v.  Bright,  I  Cnsh.  420;  *  Hunter  v.  Osterhoudt,  11  Barb.  88. 

Western,  &c.  v,  Kyle,  6  Gill,  848;  Conk-  *  Commyns  v.  Latimer,  2  Flori.  71. 

'  Fox  V. Phelps,  17  Wend.  898 ;  20,487. 

(a)  A  father  conveyed  an  estate  to  whenever  the  grantee,  his  heirs  or  assigns, 

his  son,  on  condition  that,  unless  the  son  should  neglect  or  refuse  to  support  the 

maintained  his  parents  and  brother  in  a  fence,  then  the  deed  to  be  void;  and 

specified  manner,  and  properly  cultivated  subsequently  conveyed  the  residue  to 

the  land,  the  conveyance  should  be  void,  one,  who  removed  the  fence  without  re- 

for  the  whole  land  during  the  lives  of  the  placing  it,  and  reconveyed  such  residue 

parents,  and  as  to  one-half  of  the  land  to  the  grantor,  who  afterwards  entered 

forever.     The  father  having  died,  his  upon  the  saall  parcel,  claiming  a  for- 

widow  claimed  her  dower  instead  of  the  feiture  thereof  for  breach  of  the  condi- 

support  thus  provided  for  her,  and  the  tion.    Held,  the  condition,  if  not  merely 

son  transferred  the  land  to  another  per-  personal,  being  designed  to  benefit  the 

son.     After   the    father's    death,   the  grantor,  as  owner  of  the  residue  of  the 

mother  was  well  supported,  but  neither  lot.  attached  to  such  residue,  and  passed 

she  nor  the  father  was  supported  in  the  to  the  grantee  thereof,  whose  removal 

manner  pointed  out  by  the  deed,  nor  was  of  the  fence  was  an  extioguishment  or 

the  land  well  cultivated.    The  son,  how-  waiver  of  the  condition;  which,  being 

ever,  had  always  remained  in  possession,  thus  determined,  could  not  be  rev4ved 

with  his  parents,  and  they  had  accepted  by  the  reconveyance.    And,  the  recon- 

the  support  which  he  gave  them,  often  veyanoe  having  been  in  mortgage,  held, 

complaining  that  the  condition  was  not  farther,  it  was  immaterial  In  this  re- 

fnlflUed,  but  never  making  formal  entry  spect,  whether  the  removal  of  the  fence 

or  claim  for  a  breach.    Held,  these  facts  took  place  before  or  after  the  execution 

showed  a  waiver  of  the  condition.    Wil-  of  the    mortgage.     Held,    also,    until 

lard  V.  Henry,  2  N.  H.  120.  reasonable  notice  given,  orrequest  made, 

n,e  owner  of  land  made  a  deed  of  a  and  neglect  or  refusal  of  the  grantee,  to 

small  parcel  thereof,  with  a  house  there-  replace  the  fence,  there  was  no  neglect 

on,  reserving  to  himself  the  privilege  of  or  refusal  to  support  the  fence,  within 

a  bridle  road  in  front  of  the  house,  and  the  terms  of  the  condition.    Merrifield  v. 

not  to  be  at  any  expense  in  supporting  a  Cobleigh,  4  Cush.  178. 
fence  around  the  land  conveyed;   and 
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§  27.  A  condition  may  be  destroyed  by  a  release  or  dischai'gej 
which  may  be  made  either  to  the  grantee,  or  his  assignee,  if 
there  be  one.  And  where  the  grantee  has  limited  the  estate  to 
one  for  life,  remainder  in  fee,  a  release  to  the  tenant  for  life  will 
enure  to  the  benefit  of  the  remainder-man.  It  is  held,  that,  if 
the  conditions  of  a  deed  have  not  been  performed,  the  whole 
estate,  legal  and  equitable,  will  revert  to  the  grantor  or  his 
heirs,  unless  there  is  proof  of  such  an  agreement,  or  specific 
acts  amounting  to  evidence  of  such  an  agreement,  on  the  part  of 
the  grantor,  or  his  heirs,  as  would  entitle  the  grantees  to  a  dis- 
charge of  the  condition.^ 

§  28.  Accord  and  satisfaction  is  a  legal  equivalent  for  perform- 
ance of  a  condition  precedent.  So,  where  an  act  is  to  be  done 
at  a  certain  time,  or  on  demand,  an  acceptance  of  the  act  after 
the  time,  or  on  a  second  demand,  as  and  for  a  performance,  will 
save  the  forfeiture.^ 

^  29.  A  condition  is  to  be  distinguished  from  a  limitation. 
The  latter  requires  no  entry  to  terminate  the  estate,  but  termi- 
nates it  ipso  facto,  by  the  mere  happening  of  the  event  referred 
to.  Thus,  if  A  grant  an  estate  to  B  till  the  death  of  C,  B's 
estate  immediately  comes  to  an  end  upon  the  death  of  C.^  So, 
if  a  man  makes  a  lease  for  a  hundred  years,  if  the  lessee  lives 
so  long,  upon  the  lessee's  death  the  estate  revests  in  the  grantor 
without  entry.  An^  a  grantee  of  the  reversion  might  always 
take  advantage  of  a  limitation,  though  not  of  a  condition. 

§  30.  Where  a  condition  subsequent  is  followed  by  a  limita- 
tion to  a  third  person,  upon  non-fulfilment  or  breach,  this  is  a 
conditional  limitation.  Words  of  limitation  mark  the  period 
which  is  to  determine  the  estate,  but  words  of  condition  render 
it  liable  to  be  defeated  in  the  intermediate  time.  The  one  spe- 
cifies the  utmost  time  of  continuance;  the  other  marks  some 
event,  which,  if  it  takes  place  during  that  time,  will  defeat  the 
estate.     A  life  estate  given  in  the  prior  part  of  a  will  may  well 

*  Co. Lit.  291b.  297b;  Dolanv.Mayof;  v.  Arnold,  15  Pick.  259;  5  Mann.  & 
&c.,  4  Gill,  894.  G.  94 

*  Richanis  v.  Carl,  1  Ind.  818;  Hogins        '  Co.  Lit.  214  b;  Coppage  v.  Alexan- 

der, 2  B.  Monr.  816. 
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be  determined,  by  an  apt  limitation  over,  contained  in  a  subse- 
quent part.^ 

§  31.  A  conditional  limitation  is  of  a  mixed  nature.  Thus,  if 
an  estate  be  limited  to  A  for  life,  provided,  that,  when  C  returns 
from  Rome,  it  shall  thenceforth  remain  to  the  use  of  B  in  fee; 
this  is  a  condition,  because  it  defeats  the  estate  previously  lim- 
ited, while  it  is  also  a  limitation,  because  no  entry  is  required  to 
take  advantage  of  it.  Such  a  disposition  can  be  made,  in  gene- 
ra], only  by  will  or  a  conveyance  to  uses.  But  in  New  York  it 
may  be  made  by  common  law  conveyance.^a) 

'  Ashley  v.  Warner,  11  Gray,  48.  v.  Godf^y,  16  Maine,  158;  Doe  v.  Crisp, 

*  4  Kent,  121-8;  1  N.  Y.  Rev.  St.  726;  8  Ad.  &EU.  779;  Rocbford  «.  Hackman, 
Cogan  V.  Gogan,  Gro.  Elfz.  860;  Steams    10  Eng.  L.  Sc  Eqa.  64. 

(a)  Deed  of  land  in  New  York,  made  conditional  limitation,  and  not  a  power; 
before  the  Revised  Statntes  to  two  gran*  that  a  daty  was  not  thereby  imposed  on 
tees,  owners  of  adjoining  property;  the  the  grantees  to  open  the  square;  bnt 
estate  to  cease  unless  the  land  should  discretion  was  given  them  to  do  as  they 
within  thirty  years  be  opened  and  ap-  thought'  for  their  benefit;  that  their 
propriated  to  a  public  square ;  the  con-  authority  could  be  transferred  to  other 
veyanoe  being  upon  the  trust,  to  permit  subsequent  grantees;  and  that  a  grantee, 
the  grantor,  his  heirs  and  assigns,  to  re*  in  whom  the  title  of  both  original  gran- 
ceive  the  rents  and  profits  until  the  tees  became  at  last  Tested,  had  a  right 
square  should  be  thus  opened,  and,  after  to  open  the  square  within  thirty  years, 
the  grantees  should  have  elected  so  to  and  so,  having  performed  the  condition, 
open  and  appropriate  it,  then  upon  thd  became  seised  of  the  entire  estate,  sub- 
further  trust  that  It  should  be  forever  Ject  to  the  trust.  Mayor,  &o.  v.  Stuy- 
kept  open  as  a  public  square.    Held,  a  vesant.  17  N.  Y.  84. 
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CHAPTER  XXIX. 


MOBTGAOE.   NATURE,  FOBSf  AND  EFFECT  OF  A  MORTOAGE. 

1.  Definition  and  history  of  mortgages.  whether  implied  in  a  mortgage, 

2.  Right  of  redemption.  or  necessary  to  constitute  one. 

6.  In  fee  or  for  years.  14.  Right  of  redemption  cannot  be  re- 

6.  Deed  and  defeasance.  strained;  mortgage  and  amditionl 

11.  What   constitutes   a   mortgage    in  «ai«,  distinction  between. 

Chancery.    Parol  evidence.  25.  Power  to  tiU,  given  to  a  mortgagee. 

12.  Personal    liability    of    mortgagor) 

^  1.  A  MORTOAGE  is  a  cmiditional  conveyance  of  land,  designed 

as  security  for  thd  payment  of  money  or  performance  of  some 
other  act,  and  to  be  void  upon  such  payment  or  performance.(a) 

(a)  For  other  definitions,  also  in  ref-  bunal,  to  acknowledge  the  debt,  under 

erences  to  mortgages  made  to  secure  the  his  own  and  the  lying's  seal,  and  have  a 

purchate-money  of  land -sold,  which   in  day  fixed  for  payment;  and,  if  payment 

some  respects  are  specially  favored  by  were  not  then  made,  that  by  an  imme- 

the  taw,  see  1  HlUiard  on  Mort.  (8d.  diate  execution  all  his  lands  should  be 

ed.)  1,  2  and  n.    See  also  Hodgdon  v,  delivered  to  the  merchant,  to  hold  until 

Shannon,  44  N.  H.  672;  Neligh  v.  Me-  the  debt  was  wholly  levied.    This  species 

chenor,  8  Stockt.  680;  Clark  v.  Brown,  of  security  was  called  a  HeUute  merehatU, 

8  Allen,  509;  Lokerson  v.  Stillwell,  2  StatiUe  staple  is  a  security  of  a  similar 

Beasl.  867  nature  to  the  one  above  described,  and 

By  the  English  law  there  are  two  kinds  is  defined  as  a  bond  of  record,  acknow- 

of  estates  held  as  security  for  the  repay-  lodged  before  the  mayor  of  some  trading 

ment  of  money;  the  one  acquired  by  town,  (sometimes called  ««tap/e or «/ffp/«,) 

some  legal  and  compulsory  process;  the  and  attested  by  a  public  seal.    Under 

other  voluntarily  conveyed  by  the  debtor  this  sealed  obligation,  execution  might 

to  the  creditor.    Those  of  the  first  kind  be  obtained  against  the.  lands   of  the 

are  called  estates  by  statute  merchant,  debtor,  in  the  same  manner  as  under  a 

statute  staple  and  elegit.    By  the  feudal  statute  merchant.    Although  these  se- 

law,  the  lands  of  a  debtor  were  not  liable  curities  were  originally  intended  for  the 

to  be  taken  by  legal  process,  except  in  benefit  of  merchants  only,  yet,  on  ac- 

the  hands  of  his  heir;  upon  the  ground  count  of  their  cheapness   and    conve- 

that  he  would  thereby,  as  by  a  voluntary  nience,  they  became  generally  adopted, 

alienation,  be  disabled  from  performing  until,  in  the  reign  of  Henry  VIII,  an  act 

his  feudal  services.  '  But  in  the  reign  of  was  passed  restricting  statutes  staple  to 

£dw.  I,  in  consequence  of  great  com-  merchants.    The  same  statute,  however, 

plaints  ft-om  foreign  merchants  as  to  the  created  a  new  kind  of  security,  called  a 

difficulty  of  recovering  their   debts,  a  recognizance  in  the  nature  of  a  statute 

statute  was  passed,  providing  that  the  staple^  being  a  bond  acknowledged  be- 

debtor  of  any  merchant  might  be  sum-  fore  certain  Judges  or  magistrates,  and 

moned  before  a  certain  prescribed  tri-  enrolled;  upon  which  the  same  advan- 
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The  name  is  derived  from  the  fact,  that  by  the  old  law,  where 

land  was  thus  conveyed,  unless  the  condition  was  performed  at 
the  day,  the  estate  became  dead  or  ext]nct.(a)  A  mortgage  was 
in  fact  a  feoffment  upon  condition,  or  the  creation  of  a  base  or 

determinable  fee,  with  a  right  of  reverter  attached  to  it.  The 
debt  was  required  to  be  tendered  at  the  time  and  place  pre- 
scribed;  and,  in  general,  the  strict  rules  of  law  pertaining  to 
conditions  were  rigidly  enforced  in  relation  to  mortgages.'^(^) 

'  Wade*8  Case,  6  Co.  114;  Goodall's  Sahler  v.  Signer,  44  Barb.  606}  Chap- 

caae.  5  Co.  95;  Lit.  sec.  882;  Co.  Lit.  man  v.  Turner,  1  Call,  252;  Coote,  189; 

210  b;  4  Kent,  189;  Parsons  v.  Welles,  Hebron  v.  Centre,  &c.  11   N^  H.  571; 

17  Mass.  421;  Pride  v.  Boyoe,  Kice,275;  Montgomery  v.  Brnere,  1  South.  268; 

Loyd  «.  Cnrrin,  8  Humph.  462.    See  Lull  v,  Matthews,  19  Tern.  822. 

tages  may  be  had  as  upon  a  statute  These  are  the  general  rules  of  the 
staple.  English  law  relating  to  estates  held  by 
Another  compulsory  security  for  pay-  compulsory  process  for  payment  of  debts, 
ment  of  debts  was  provided  by  St.  West-  They  are  practically  of  little  consequence 
min.  2, 18  Edw.  I,  ch.  18,  which  autho-  in  the  United  States,  because  each  State 
rized  a  judgment  creditor  to  elect,  either  has  for  itself,  by  minute  statutory  pro- 
to  have  a  writ  of  fieri  facias  j  to  be  levied  visions,  regulated  the  subject  of  levying 
upon  personal  property,  or  else  that  the  or  extending  executions  upon  reid  pro- 
debtor  should  deliver  him  all  his  chat-  perty,  a  summary  view  of  which  will  be 
tels.  with  certain  exceptions,  and  one-  given  in  a  subsequent  portion  of  this 
half  his  lands,  until  the  debt  was  levied,  work. 

upon  a  reasonable  price  or  extent.  From  The  subject  of  estates,  voluntarilr 
this  right  of  e/ectton,  the  new  execution  conveyed  to  a  creditor  as  security,  is 
provided  as  above  derived  the  name  of  considered  in  the  text. 
eUgU.  The  effect  of  the  statute  was,  (a)  This  is  the  chief  point  of  disthic- 
that  a  judgment  became  a  lien  upon  the  tion  between  the  mortuum  vadium  or 
debtor's  lands.  So,  also,  a  debtor,  upon  mortgage,  and  the  vivum  vadiunij  or  liv- 
executing  a  bond  for  the  debt  due,  may  ing  pledge,  which  was  used  in  the  early 
give  a  warrant  of  attorney,  authorizing  periods  of  the  English  law,  but  is  now 
some  attorney  of  the  court  to  acknow-  for  the  most  part  obsolete.  It  was  a 
ledge  a  judgment  for  the  money,  upon  conveyance  of  lands  by  debtor  to  creditor, 
which  acknowledgment  an  eUgit  may  to  hold  till  the  rents  and  profits  should 
issue,  as  in  case  of  an  adversary  suit,  amount  to  the  sum  borrowed,  and  th^n 
Various  statutes  have  been  passed,  re-  revert  to  the  borrower.  See  Angier  v. 
quiring  judgments  to  be  docketed,  regis*  Masterson,  6  Cal.  61;  Rankert  v.  Clow, 
tered  or  recorded.  In  order  to  give  .them  16  Tex.  9;  Poindexter  v.  M 'Cannon,  1 
priority  of  lien  over  subsequent  tran<i-  Bad.  &  Dev.  Equ.  877;  Thayer  v.  Mann 
fers  or  incumbrances.  When  a  writ  oi  19  Pick.  588;  Coote,  41,  48,  207,  222, 
elegit  is  sued  out,  the  sheriff  impanels  228;  Teulon  v.  Curtis,  Tounge,  619.  As 
a  jury,  upon  whose  appraisal  he  sets  out  to  the  form  of  the  condition  of  a  mort- 
and  delivers  a  moiety  of  the  debtor's  gage,  see  Skinner  v.  Cox,  4  Dev.  59; 
lands  to  the  plaintiff,  by  metes  and  Stewart  v.  Hutchins,  6  Hill,  148;  Palmer 
bounds.  All  estates  in  fee-simple  may  v.  Gumsey,  7  Wend.  248;  Cooper  v, 
be  thus  taken;  so,'a  reversion,  an  estate  Whitney,  8  Hill,  95;  Baldwin  v.  Jen- 
tail,  rent-charge,  or  term  for  years,  kins,  28  Miss.  206;  Cotterell  v.  Long,  20 
This  last  may  also  be  sold  as  personal  Ohio,  464. 

property.    Although  the  estate  acquired  (6)  The  ancient  law,  however,  which 

by  the  creditor  is  uncertain  as  to  dura-  may  be  considered  as  still  in  force,  was 

tion,  being  determinable  only  on  payment  as. rigid  in  protecting  the  rights  of  tkt 

of  the  debt,  yet  it  is  but  a  chattel  inte-  mortgagor^  where  he  was  gnilty  of  no 

rest,  which  passes  to  executors.    The  neglect,  as  in  decreeing  an  absolute  for- 

security  follows  the  claim  secured.  feiture  for  the  slightest  non-compliance 
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^  2.  At  an  early  period,(a)  however,  the  Court  oif  Chancery 
interfered,  to  relieve  against  the  hardship  of  an  absolute  for* 
feiture,  upon  payment  of  the  debt,  with  interest  and  costs,  if 
made  in  a  reasonable  time  after  the  day  appointed.  Chancellor 
Kent  remarks,  ^'  the  case  of  mortgages  is  one  of  the  most  splen- 
did instances  in  the  history  of  our  jurisprudence,  of  the  triumph 
of  equitable  principles  over  technical  rules,  and  of  the  homage 
which  those  principles  have  received  by  their  adoption  in  the 
courts  of  law."^ 

^  3.  It  was  at  first  held,  that  the  mortgagor  had  not  the  right 
of  re-acquiring  his  estate,  as  against  those  holding  the  estate 
of  the  mortgagee  in  the  post,  as,  for  instance,  the  widow  having 
a  right  of  dower,  or  the  lord  the  right  of  escheat  But  this 
distinction  in  favor  of  parties  thus  holding  the  land  has  long 
been  wholly  done  away.® 

^  4.-  The  mortgagor's  right  to  regain  his  estate  by  application 
to  the  Court  of  Chancery,  after  breach  of  condition,  is  called  an 
equity  of  redemption;  and  the  same  phrase  is  generally,  though 
it  would  seem  somewhat  inaccurately  used,  to  express  the  inte- 
rest remaining  in  the  mortgagor,  even  before  breach  of  condi- 
tion,(i) 

^  5.  A  mortgage  may  be  made  by  a  conveyance,  either  in  fee 
or  for  years.  The  latter  form  is  rarely  adopted  in  the  United 
States.(c) 

'  4  Kent,  158.    See  Glapp  v.  Titns,  9       *  2  Grnise,  79-SO. 
Verm.  211. 

with  the  condition  of  the  mortgage,  these  two  kinds  of  estate  seems  to  be 
Thus,  if  a  legal  tender  of  the  mortgage  carefully  observed;  the  former  being  en- 
debt  is  made  at  the  day  and  refused,  the  titled  an  equity  of  redemption,  and  the 
land  is  held  forever  discharged  of  the  in-  latter  a  legal  right  of  redemption.  1 N. 
cumbrance,  though  the  debt  remains.  C.  Rev.  St.  266;  Thomp.  Dig.  855;  State 
Swett  V.  Horn,  1  N.  H.  882,  888.  See  v,  Laval,  4  McCord,  840. 
Merritt  v.  Lambert,  7  Paige,  844;  Ed-  (c)  In  Missouri,  mortgages  of  lease- 
wards  v.  Ins.  Co.  21  Wend.  476;  26  lb.  holds  for  more  than  twenty  years  are 
541 ;  Arnot  v.  Post,  6  Ilill,  65;  Smith  v.  treated  like  mortgages  of  estates  in  fee. 
Kelley,  27  Maine,  287.  Misso.  St.  410.    See  Wheeler  v.  Monto- 

(a)  When  this  was,  see  Roscarrick  v.  flore,  2  Ad.  &  £11.  K.  188;  Edwards  v. 

Barton,  1  Cha.  Gas.  219;  Hale's  History  Jones,  1  Coll.  Ch.  247;  Coote,  156,  157; 

of  Common  Law,  ch.  8;  Rot.  Pari.  vol.  Phipps  v.  Bndd,  2  Eng.  L.  &  Eqn.  187; 

8.  p.  258;  Emanuel,  &c.  v.  Evans,  1  Cha.  Kearney  v.  Post,  1  Sandf.  105;  Badoley 

Rep.  10;  2  Cruise,  62.  v.  Massey.  6  Eng.  L.  &  Equ.  856;  Hulet 

(6)  But,  in  the  Statutes  of  North  Caro-  v.  Soullard,  26  Verm.  295;  Barroilhet 
Una  and  Florida,  a  distinction  between 
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§  6.  A  mortgage  may  be  made  by  an  absolute  deed,  and  a 
drfeasance{a)  back,  instead  of  a  single  conditional  deed.  In 
England,  this  form  of  mortgage  has  been  regarded  unfavorably 
by  the  courts,  as  indicating  fraud,  and  injurious  to  the  mort- 
gagor; because  the  defeasance  might  be  lost,  and  an  absolute 
title  set  up.^(6) 

§  7.  It  is  the  general  rule,  that  the  defeasance  shall  be  a  part 
of  the  same  transaction  with  the  conveyance.  A  conveyance 
must  be  a  mortgage  at  the  time  of  its  inception;  it  never  can 
become  such  by  any  subsequent  act  of  the  parties.     If  there 

*  Gotterell  v.  Purchase,  Forr.  68;  Sel-  JB.  805;  Waters  v.  Randall,  6  Met.  479; 

Oai.  in  Ch.  9;  Wrigfat  v.  Batog,  18  Verm.  Manufrs.,  &c.  v.  Bank,  &c..  7  W.  &  S. 

341;  Harrison  v.  Lemon,  8  Blackf.  62;  836;  Scott  v.  McFarland,  18  Mass.  809. 

Kelly  V.Thompson,  7  Watts,  401;  Holmes  See  Shaw  v.  Erskine,  48  Maine,  871; 

V.  Grant.  8  Paige,  248;  Miller  v.  Ham-  Cornell  v.  Pierson,  4  Halst.  Gha.  478; 

hlet.  11  Verm.  499;  Jaqaes  v.  Weeks,  7  Wing  v.  Cooper,  87  Verm.  169;  Guthrie 

Waits,  261 ;  Chambers  v,  Hise,  2  Dev.  &  v.  Kahle,  46  Penn.  881. 

• 

9.  Battelle,  7  Cal.  460;  Sheldon  v.  Fer-  United  States,  expressly  recognizes  this 

ris.  46  Barb.  124.  form  of  mortgage;    and,  as  deeds  are 

A  lease  for  years  by  indenture,  in  universally  registered,  the  inconveniences 
which  the  lessor  acknowledges  the  re-  above  suggested  are  lesh  serious  here 
celpt  in  advance  of  a  certain  sum,  in  than  in  England  In  Delaware,  the 
full  for  rent  during  the  term,  and  the  statute  speaks  of  *^ »  defeasance,  or  a 
le<wee  covenants  to  recnnvey  on  repay-  written  contract  in  the  nature  of  a  de- 
ment thereof  with  interest,  is  a  mort-  feasance,  or  for  reconveyance  of  the  pre- 
gage,  and  subject  to  the  same  privileges  mises,  or  any  part  thereof."  In  Rhode 
with  a  mortgage  of  the  freehold.  Nu-  Island,  of  a  bond  of  defeasance,  or  other 
gent  V.  Riley,  1  Met.  117.  So,  also,  instrument  which  creates  a  mortgage  or 
though  executed  only  by  the  lessor,  if  redeemable  estate.  Similar  terms  are 
the  lessee  accepts  and  takes  possession  used  in  New  Jersey  and*  Illinois;  -in  the 
under  it.    lb.  former   of  which   States,   any  ufriting 

In  such  case,  though  there  is  techui-  may  be  a  defeasance;  but,  ordinarily, 

caliy  no  covenant  by  the  lessee,  upon  the  word  dtfeatance  only  is  used.    In 

which  an  action  will  lie,  yet,  if  he  un-  New  Hampshire,  the  condition  of  the 

derlets  and  receives  rent  during  the  term,  mortgage  must  be  contained  in  the  deed 

to  .the  full  amount  of  his  payment,  with  itself.  By  the  Revised  Statutes,  a  mort- 

interest,  his  estate  for  years   thereby  gage    is  defined,  as    a  conveyance   to 

ceases,  and  the  lessor  is  restored  to  his  secure  payment  of  money,  or  perform- 

uld  title.    If  be  receives  more  than  that  ance  of  any  other  tiling  stated  in  the 

amount,  the  surplus  is  received  by  him,  condition  thereof.    (Reference  to  a  bond, 

not  as  mortgagee,  but  for  the  lessor,  who  made  with  the  deed,  and  containing  the 

may  recover  it  io  an  action  for  money  condition,  is  a  substantial  compliance 

had  and  received.    lb.  with  the  statute.    Bassett  v.  Bassett,  10 

(a)  See  Defeasance,  vol.  2.    The  com-  N.  H.  64.   See  Lifft  v.  Walker.  lb.  160.) 

moil  law  rule  is,  that,  to  defeat  a  deed,  In  Florida,  all  writings  of  conveyance  to 

it  must,  in  general,  be  itself  a  deed,  or  au  secure  payment  of  money  are  mortgages, 

instrument  under  seal.    See  22   Pick.  Lund  v.  Lund,  1  N.  U.  89;  Erskine  v. 

626;  Parsons  «.  Mumford.  8  Barb.  Cha.  Townsend,  2  Mass.  498;  Wright,  44;  Del. 

152;  Moore  V.  Madden,  2  Eng.  680.    It  St.  1829,  91;  R.  I.  L.  204;  1  N.  J.  L. 

will  be  seen  that  the  rule  is  entenslvely  464;  Illin.  Rev.   L.   181;    N.  H.  Rev. 

changed  as  to  mortgages.     See  s.  11.  St.  246;  Thomp.  Dig.  876;  M.  J.  Rev. 

(6)  The  statute  law,  in  many  of  the  Sts.  668. 
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ever  was  a  moment  when  it  could  be  considered  only  as  an 
absolute  estate,  it  must  ever  remain  so.  But  provided  both 
instruments  are  parts  of  one  transaction,  the  defeasance  may 
be  dated  after  the  deed.  (In  Maine,  they  must  bear  the  same 
date.)^  So  a  condition  may  constitute  a  moi-tgage,  if  written  on 
the  back  of  an  absolute  deed,  though  without  signature  or  seal.' 
So  where  one  conveys  land  for  a  certain  consideration,  and  the 
grantee  covenants  to  reconvey,  on  payment  of  that  sum,  in  one 
year,  this  is  a  mortgage,  notwithstanding  parol  evidence  that 
the  parties  intended  otherwise.'  But  a  covenant  by  the  grantee, 
to  reconvey  at  an  agreed  price,  unless  certain  improvements 
shall  be  commenced  within  a  given  time,  is  not  a  condition.^(a) 

*  Lund  V.  LuDd,  1  N.  H.  41 ;  Harrison  v.  GHmore,  6  Watts,  406|    Brown  v. 

V.  Trustees,  &c.,  12  Mass.  466;  BodweU  Wright,  6  Terg.  57. 

V.  Webster,    18   Pick.   418;    Kelly  v.  *  Stocking  v.  Fairchild,  5  Pick.  181; 

Thompson,  7  Watts,  401.  Me.  Rev.  St.  Perkins  v.  Dibble,  10  Ohio,  488;  Baldwin 

558;  2  Greenl.  Cruise,  81,  n.    See  Pen*  v.  Jenkins,  28  Miss.  206;   Graham  v. 

dleton  V,  Pomeroy,  4  Allen,  510;  Gapen  Stevens,  84  Verm.  166. 

V.  Richardson,  7  Gray,  869;  Bayley  v.  *  Colwell  v.  Woods,  8  Watts,   188; 

Bailey,    5   Gray,  505;    Stephenson   v.  Hammond  v,  Hopkins,    8  Terg.   525; 

Thompson.  18  111.  186;  Sahler  v.  Signer,  Cooper  v.  Whitney,  8  Hill,  895. 

87  Barb.  829;  Wheeler  v.  Ruston,  19  *  Cunningham  v.  Harper,  Wright,  866. 

u  Ind.  884;  Steel  v.  Steel,  4  Allen,  417;  See   Humphreys   v.   Snyder,    1    Morr. 

Freeman  9.  Baldwin,  18  Ala.  246;  Kerr  (Iowa)  268;  Davenport  «.  Bartlett,  9 

Ala.  179. 

(a)  A  conveys  land  to  B,  who.  two  either  to  reconvey  the  land  or  pay  the 

years  afterwards,  gives  A  a  bond  to  con-  surplus  balance,  and   had  elected  the 

vey  the  land  to  the  wife  of  A,  upon  pay-  latter  by  conveying  the  land.    Fuller  v. 

ment  of  certain  notes.    Held,  no  mort-  Pratt,  1  Fairf.  197;  Holmes  •.  Grant,  8 

gage;  and  parol  proof  is  inadmissible,  Paige,  248. 

that  B  agreed  to  A's  keeping  possession.        If  such  a  deed  recites,  as  its  oonside- 

that  the  deed  was  given  as  security,  and  ration,  an  indebtedness  of  the  grantor, 

the  bond  not  made  at  the  time,  merely  which  is  not  discharged;  and  is  given  by 

because  the  amount  due  upon  the  notes  one  trustee  to  another  for  the  benefit  of 

was  not  then  ascertained.    Bennock  v,  the  cestui,  to  whom  the  debt  is  due;  and 

Whipple,  8  Fairf.  846;  Lund  v.  Lund,  1  contains    a   limitation   over   upon   (lis 

K.  H.  89.  death ;  and  is  subject  to  being diaclaimed 

A  gave  to  B  the  following  receipt  or  by  the  cistui  upon  coming  of  age :  still  it 

acknowledgment:  **  This  day  received  of  is  not  a  mortgage.    Eckford  v.  De  Kay, 

B  a  deed  of,  Sic,  for  and  in  consideration  26  Wend.  29. 

of dollars,  paid  by  my  recognizance,        Where  an  absolute  deed  is  given,  but 

and  other  demands  against  him;  if  on.  intended    as   a   mortgage,    it   is    held 

final  settlement  a  balance  shall  be  due  void  against  creditors,  2cc.,  though  after- 

him,  I  agree  to  pay  it  or  reconvey  to  wards  the  parties  agree  that  the  grantee 

him,  on  being  repaid  for  my  advances  have  the  whole  title,  and  the  tull  value 

and  trouble;  and  I  will  return  all  that  of  the  land  is  paid  to  creditors  according 

the  land  brings,  besides  repaying  mc.^'  to  contract.     So,  although  a  second  de- 

A  afterwards  sold  the  land.    Held,  this  livery  is  made  of  the  deed;  because,  the 

did. not  constitute  a  mortgage;  that  B  title  having  once  passed,  it  cannot  thus 

had  no  interest,  liable  to  his  creditors,  be  divested.    Halcombe  v.  Ray,  1  Ired. 

or  which  a  court  of  equity  would  recog-  840.     A   conveyance    signed   by    both 

uize,  inasmuch  as  A  had  his  election,  grantor  and  grantee,  and  providing  thai 
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So  a  bond,  de1ivei*ed  to  a  third  person  as  an  escrow^  will  not  con- 
stitute a  defeasiince,  unless  the  condition  on  which  it  is  to  be 
delivered  to  the  obligee  is  peiformed.  Thus  A,  having  bor- 
rowed money  from  B,  conveys  land  to  him.  B  signs  a  bond  of 
defeasance,  which,  by  mutual  agreement,  is  left  with  C,  to  be 
delivered  by  him  to  A,  if  A  repay  the  money  borrowed  within 
a  certain  time.  The  time  having  elapsed  without  repayment,  C 
delivers  the  bond  to  B.  Held,  although,  if  A  had  repaid  the 
money  within  the  time,  the  bond  would  have  operated  as  a 
defeasance  by  relation  to  the  first  delivery^  yet,  as  B  held  no 
security  for  the  money,  the  transaction  did  not  constitute  a  mort- 
gage.i 

§  8.  In  general,  in  the  United  States,  a  defeasance  must  be 
recorded  or  regutered.  Omission  to  register  the  defeasance 
makes  the  conveyance  absolute  as  to  all  persons  but  the  parties 
and  their  representatives,  and  those  having  actual  notice.  And, 
it  seems,  possession  by  the  grantor  will  be  no  equivalent  for 
that  regi8tration.'(a) 

*  Bodwell  V.  Webster,  18  Pick.  411.  Dunham.  2  John.  Gha.  182;  Faller  •. 
See  Carey  v.  Rawson,  8  Mass.  159;  Pratt,  1  Fairf.  197;  Mass.  Rev.  Sts.  407. 
Green  v.  Cook,  29  III.  186.  See  Friedley  v.  Hamilton,  17  S.  k,  B. 

*  Grimstone  v.  Garter,  8  Paige.  421;  70;  8  Paige,  421. 
Whittick  9.  Kane,  1  Paige,  202;  Dey  r. 

the  grantee  shall  sell  the  property,  pay  land  upon  payment  of  the  purchase- 
debts  due  him  from  the  proceeds,  and  money  and  interest  in  two  years,  or 
the  surplus  to  the  grantor ;  constitutes  before  that  time,  if  it  should  be  sold  for 
a  trust,  in  the  nature  of  a  mortgage,  a  larger  sum,  but  both  parties  spelling 
Gross  V.  Coleman,  6  Dana,  446.  See  of  a  «a/e,  and  ^he  price  being  the  fill 
Myers',  &c.,  42  Penn.  518.  yalue  of  the  land;  is  not  a  mortgage. 

An  absolute  deed  was  made  to  a  credi-  King  «.  Kincey,  1  Ired.  Eq.  187. 

tor,  with   the   understanding   that   he  An  instrument  of  defeasance  may  ere- 

sbonld  pay  his  own  debt,  indemnify  him-  ate  a  mortgage,  though  the  parties  have 

self  against  bis  liabilities,  and  satisfy  acquiesced,  for  a  long  time  after  the 

other  creditors,  and  pay  the  balance  to  period  of  payment  stipulated  therein,  in 

the  debtor's  wife  and  children.    Held,  the  conveyance  of  the  property;  more 

the  transaction  was  a  mortgage  as  to  the  especially  If  it  is  a  reversionary  interest, 

debt  of  the  grantee,  and  a  trust  for  the  Waters  v.  Mynn,  14  Jur.  841. 

balance.    McLanahan  v.  McLanahan,  6  (a)  In  Delaware  and  New  Jersey  the 

Uumph.  99.  grantee  of  the  land  is  required  to  record 

A  conveyance  to  a  trustee,  with  power  a  note  or  abstract  of  the  defeasance, 

to  sell,  pay  a  debt  from  the  proceeds,  with  his  deed,  in  order  to  give  validity 

and  deliver  the  balance  to  the  grantor,  to  the  registry  of  the  latter.    But,  in 

upon  his  failure  to  pay  the  debt;  is  a  Delaware,  unless  the  grantor  also  record 

mortgage.    Woodruff  v.  Robb,  19  Ohio,  the  defeasance  within  a  certain  time,  it 

1!12.  will  be  void  against  bona  fide  purchasers. 

But  a  conveyance,  with  an  agreement  By  a  statute  of  Illinois,  a  party  ^*  shall 

that  the  grantor  may  have  back  the  not  have  the  benefit "  of  a  defeasance 

35 
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§  9.  Where  a  deed  is  given,  accompanied  by  a  defeasance, 
which  is  not  recorded;  a  subsequent  surrender  and  cancelling 
of  such  defeasance,  by  agreement,  for  the  purpose  of  giving 
the  grantee  an  absolute  title,  without  unfairness  between  the 
parties  or  as  to  strangers,  and  before  any  rights  of  creditors 
have  intervened,  will  vest  the  absolute  title  in  the  grantee.^ 
Where,  after  such  cancellation,  the  grantee  agreed  by  another 
deed  to  convey  on  certain  terms  to  the  grantor;  held,  as  this 
deed  was  subsequent  to  the  original  one,  not  part  of  the  saoie 
transaction,  nor  intended  nor  understood  as  a  defeasance,  it  did 
not  either  continue  the  original  right  of  redemption,  or  consti- 
tute with  the  first  deed  a  new  mortgage.' 

§  10.  Where  the  obligee  in  a  bond  of  defeasance  has  treated 
it  by  his  acts  as  constituting  a  mortgage,  he  cannot  maintain  an 
action  upon  it  as  a  contract.  Thus  A  conveys  land  to  B.  B 
gives  a  bond,  reciting  that  the  consideration  of  the  deed  was  to 
indemnify  him  from  his  liability  for  A  upon  a  certain  note,  and 
providing  that,  if  A  pays  the  note  at  a  certain  time,  and  B  does 
not  reconvey  the  land  upon  demand,  the  obligation  shall  be 
binding.  A  paid  the  note  within  the  time  and  demanded  a 
reconveyance,  and  then  transferred  all  his  interest  in  the  land  to 
C.  It  seems,  this  bond  made  the  transaction  a  mortgage.  Held, 
A  could  not  maintain  an  action  upon  the  bond.^ 

§  11.  In  addition  to  the  class  of  strictly  legal  defeasance, 
being  umtten  and  sealed  instruments,  and  to  written  instruments 

>  TruU  9.  Skinner,  17  Pick.  218.  *  Hogins  v.  Arnold,  16  Pick.  269 

•  lb. 

nnlesa  recorded  within  thirty  days.  This  under  the  insolTcnt  law.    Stetson  v.  6qI- 

would  seem  to  render  registration  neces-  liver,  2  Gush.  494. 
sary  even  as  between  the  parties.    In        In  Maine,  tinp/t«<2  notice,  existing  prior 

Pennsylvania,  the  defeasance  must  be  to  the  Revised  Statutes,  was  binding 

recorded  as  against  creditors,  &c.    In  upon  an  attaching  creditor.    McLaugfa- 

Michigan,  notice  to  a   jmrchaser   is  a  lin  v.  Shepherd,  82  Maine,  148.    The 

good  substitute  for  registration.     But  rule  as  to  the  recording  of  a  defeasance 

not  to  a  judgment  creditor  or  vendee  on  applies  only  to  a  bond  Jrom  the  grantee 

execution.     111.  Rev.  L.  181;  Jaques  v.  to  the  grantor;  not  to  a  bond  from  the 

Weeks,  7  Watts,  261;  Mich.  Rev.  St.  grantor  to  the  grantee,  secured  by  the 

261.    .yfcttta/ nof tee  dispenses  with  regis-  conveyance.     Koyes   v.  Sturdivant,  6 

tration  in  Massachusetts.     The  principle  Shepl.  104.    See  Bailey  v.  Myrick,  60 

applies  to  the  assignee  of  the  grantor  Maine,  171;  Smith  «.  Monmouth,  &c.  60 

Maine,  96. 
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not  under  seal^  ip^bich  are  often  allowed  the  same  effect;  even 
parol  evidence  is  frequently  admitted,  for  the  purpose  of  con- 
verting an  absolute  deed  into  a  mortgage.  This  apparent 
departure  from  the  well-established  rule,  which  excludes  parol 
evidence  to  control  written  instruments,  has  been  sometimes 
restricted  to  courts  of  equity,  and  sometimes  to  cases  of  mis- 
take^ accident^  suiyriae^  fraud  and  trusty  which  constitute  peculiar 
grounds  of  chancery  jurisdiction,  and  may  always  be  shown  by 
parol  evidence.  But  the  prevailing  current  of  decisions  now 
tends  to  do  away  these  limitations,  and  to  establish  the  general 
proposition,  that  an  absolute  deed  may  be  proved  to  be  a  mort- 
gage by  parol  evidence.  The  principle  has  been  earnestly 
resisted,  more  especially  in  courts  of  law,  acting  as  such,  or 
invested  with  merely  limitecl  equity  jurisdiction.(a) 

(a)  Thas.  in  MaiMchoaetts  and  New  2S0;  Wright  v.  Bates,  18,  848;  Waih- 

Hampahire,  it  is  held,  that,  before  the  burn  v.  Titus,  9, 211 ;  Bigelow  v.  ToplilF, 

court  can  exercise  Chancery  powers,  it  25,  278}  Wing  v.  Cooper,  87,  ld9. 

must  decide,  om  a  court  of  law^  whether  In  Connecticut,  Bacon  v.  Brown,  19 

there  ie  a  mortgage;  and  this  point  can-  Conn.  29. 

not  be  proved  by  parol  evidence.    So,  in  In  New  York,  the  decisions  hare  been 

Yeimont,  New  York,  Maryland,  North  somewhat  conflicting;  but  the  prevailing 

Carolina,  Kentucky,  Tennessee,  Missis-  doctrine  favors  the  admission  of  parol 

sippi  and  Missouri,  there  have  been  de-  evidence,  both  at  law  and  in  equity. 

ciaions  against  the  admissibility  of  parol  See  Moses  v.  Murgatroyd,  1  John.  Cha. 

evidence,  to  prove  an  absolute  deed  a  119;  Marks  v.  Pell,  lb.  699;  Stevens  v. 

mortgage,  except  under  special  circnm-  Cooper,  lb.  426;  Strong  v.  Stewart,  4, 

stances;    but  the  prevailing  American  167;  Jackson  v.  Jackson,  6  Cow.  178; 

doctrine  is  as  above  stated.  Whittick  v.  Kane,  1  Paige,  202;  Martin 

The  following  may  be  cited  as  the  v.  Rapelye,  8   £dw.    229;   Walton   v. 

leading  English  cases  upon  this  subject.  Cronly,  14  Wend.  63 ;  Patchin  v.  Pierce, 

Jason  V.  Eyres,  2  Cha.  Cas.  86;  Joynes  12,  61;  Van  Buren  v.  Olrastead,  6  Paige, 

V.   Sutham,  8  Atk.^  887;  Maxwell  v.  9;    Swart   v.   Service,  21    Wend.   86; 

Montacnte,  Prec.  Ch.   626;  Walker  v.  M'Intyre  v.  Humphreys,  1  Hoffm.  81; 

Walker.  2  Atk.  99;  Toun^  v.  Peachy,  Holmes  v.  Grant,  8  Paige,  248;  Roach 

lb.  267 ;  Cottington  o.  Fletcher,  lb.  166 ;  v.  Cosine,  9  Wend.  227 ;  Walton  v.  Cronly, 

Hampton  v,  Spencer,  2  Vern.  288;  Ben-  14,  68;  Eckford  v.  DeKay,  26, 89;  Webb 

bow  V.  Townsend,  1  My.  &  K.  606;  Ba-  v.  Rice,  1  Hill,  606;  Brown  v.  Dewey,  2 

kefv.  Wind.  1  Yes.  160.  Barb.  28;  Taylor  v.  Baldwin,  10  Barb. 

In  Massachusetts,  Kelleran  v.  Brown,  682;  (one  of  the  latest  cases,  and  ad- 

4  Mass.  448;Lovering  v.  Fogg,  18  Pick,  verse  to  the  admission    of  parol  evi- 

640;  Fowler  v.  Rice,  17,  100;  22,  626;  dence;)  Murray  v.  Walker,  4  Tiffa.  (81 

Boyd  V.  Stone,  11  Mass.  842.  N.  Y.)  899,  (in  which  such  evidence  was 

In  Maine,  Ellis  v.  Higgins,  82  Maine,  admitted.) 

84;  Bryant  v.  Crosby,  86,  662;  Howe  v.  As  to  the  practice  in  Penn^lvania,  see 

Russell,  lb.  116.  Peterson  v.  Willing,  8  Dall.  Md;  Rhines 

In  New  Hampshire,  1  N.  H.  41;  Bick-  v.  Baird,  41  Penn.  266;  Wharf  v.  How- 
ford  V.  Daniels,  lb.  271;  Runlet  v.  Otis,  ell,  6  Binn.  499;  Jaques  v.  Weeks,  7 
lb.  167;  Wendell  v.  N.  H.  &c.  9,  404;  Watts,  268;  Todd  v.  Campbell.  82Penn. 
Clark  r.  Hobbs,  11,  122.  268;  Kellum  v.  Smith,  88  lb.  168. 

In  Yermont,  Campbell  v.  Worthing-  In  Delaware,  Wadsworth  v.  Loranger, 

ton,  6  Yerm    448;  Baxter  v.  Willey,  9,  Harring.  Ch.  118. 
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§  12.  A  mortgage  sometimes  contains  a  covenant  to  repay  the 
money  borrowed,  or  to  pay  the  debt  secured;  which  creates  a 
personal  Uabiliti/  in  the  mortgagor.  In  this  country,  the  more 
common  practice  is,  that  the  proviso  of  the  deed  refers  to  a 
bond,  note  or  other  personal  security^  made  at  the  same  time, 
upon  the  payment  of  which,  both  the  mortgage  and  the  personal 
security  are  to  become  void.  In  this  case,  also,  the  mortgagor 
IS,  of  course,  personally  liable  for  the  debt.  Whether  in  the 
absence  of  such  covenant,  bond  or  note,N  the  mortgage  itself 
ci-eates  a  personal  liability,  has  been  a  matter  .of  somewhat 
varying  decision.  The  prevailing  doctrine  is,  that  it  does  not, 
unless  the  deed  contains  an  express  or  implied  admission  of  a 
debt  due,  without  any  accompanying  agreement  to  rely  wholly 
upon  the  property  for  its  security  or  payment  But  such  an 
agreement  might  perhaps  be  inferred,  from  the  mere  fact  of  the 
absence  of  a  direct  promise,  contrary  to  prevailing  usage.  In 
case  of  borrowed  money^  a  mortgage  is  considered,  in  England, 
as  a  simple  contract  credit;  and  assumpsit  lies  to  recover  it. 
So  it  has  been  held,  that,  upon  a  recital  of  indebtedness  in  the 
mortgage,  an  action  of  debt  may  be  maintained  as  upon  a  cove- 
nant.    So,  where  one  person  pays  money  for  the  benefit  of  an- 

Tn    North     Carolina,     Blackvell    v.  In  nUoofs,  Hovey  v,  Holcomb,  11 IH. 

Overby,  6    Ired.    Equ.    88;    Kelly    v.  660;   Coates    v.    Woodworth,   18,   654; 

Bryan,  6  Ired.  Eq.  288;  Sellers  r.  Stal-  Shaner  r.  Woodward,  28,  277. 

cnp,  7  Ired.  Equ.  18;  Allen  v.  McRae,  4  In  Missouri.  Hogel  v.  Lindell,  10  Mia. 

Ired.  Equ    825;  Elliott  v.  Maxwell.  7..  488, 

246;  Kemp  v  Earp.  lb.  167;  Mason  v.  In  Alabama,  May  v.  Eastln,  2  Port. 

Hearne,  1  Busb.  Eqn.  88;  Cook  v.  Gud-  414. 

ger,  2  Jones  Equ.  172;  Glisson  v.  Hill,  In  Mississippi,  Watson  v,  Dickens,  12 

lb.  256;  Sowell  «.  Barrett,  1  Bnsb.  50;  Sm.&M.  608;  Prewettv  Dobbs.l8,4Bl. 

Steel  V.  Black,  8  Jones  Equ.  427.  In  Texas,  Stamper  v,  Johnson,  8  Tex. 

In  Maryland,  Watkins  v.  Stnckett,  6  1;  Garter  v.  Carter,  5  lb.  98. 

Har.  &  J.  435;  Bend  v.  Susquehannah,  In  Indiana,  Conwell  v.  Evill,  4  Blackf. 

&c.  lb.  128;  Bank.  Sec.  v.  Whyt«,  1  Md  67. 

Cha.  536;  8  lb.  508.  In  Kentucky,  Thomas  v,  McCoimack, 

In  New  Jersey,  Vanderhaize  v.  Ungues,  9  Dana.  108. 

2  Beasl.  244;  Lokerson  v.  Still  well,  lb.  In  Ohio.  Miami,  &c.  v.  Bank,  fco*, 

857.  Wright,  249. 

In  South  Carolina,  Arnold  v.  Matti-  In  California,  Lee  v.  Evans,  8  Cal. 

son,  8  Rich.  Equ.  158.  424;  Hidden  v.  Jordan,  21  Cal.  92. 

In  Tennessee,   Brown  v.   Wright,  4  In  the  courts  of  the  United   States, 

Terg.  57;  Perry  v.  Pearson,  1  Humph.  Morris  v.  Nixon,  I  How.  127;  Bentleyo. 

481.  Phelps,  2  Woodb.  &  Min.  426;  Bank, 

In  Arkansas.  Blakemore  v.  Byrnside.  &c.  v.  Sprigg,  1  McL.  188;  Cbickering 

2  Eng.  505.  v.  Hatch,  8  Sumn.  474 
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other,  and  takes  a  mortgage  to  secure  its  repayment;  the  former 
is  said  to  have  a  remedy  either  in  rem  or  in  p€rsonam.\a) 

^  13.  Auotlier  point,  upon  which  there  has  been  much  discus- 
sion aud  variety  of  opinion,  is,  whether  a  conveyance  of  land 
given  as  security  can  be  considered  as  technically  a  mortgage, 
without  an  accompanying  personal  obligation  of  the  grantor. 
Upcm  this  subject,  it  is  now  the  prevailing  and  well-established 
doctrine,  that,  although  the  absence  of  such  personal  obligation 
may  raise  a  presumption  that  the  transaction  is  a  conditional 
Bcde  and  not  a  mortgage;  still  it  is  by  no  means  conclusive,  and 
the  grantor  may  have  all  the  rights  of  a  mortgagor  as  to  redemp- 
tion and  otherwise.  K  the  land  is  put  in  pledge,  on  condition, 
for  the  payment  of  money  or  some  other  act;  tha  transaction  is 
a  mortgage,  whether  the  land  is  the  only  security  or  not.* 

§  14.  A  mortgage  being  intended  simply  for  security,  and  the 
nature  of  the  transaction  affording  opportunity  and  temptation 
to  the  lender  to  take  advantage  of  the  necessities  of  the  bor- 
rower; the  right  of  redemption  is  held,  in  equity,  to  be  an 
inseparable  incident  to  a  mortgage,  and  all  restrictions  or  quali- 
fications of  this  right  are  deemed  utterly  void.  The  maxim  is, 
'*  once  a  mortgage,  always  a  mortgage."  The  right  of  redemp- 
tion has  been  said  to  be  as  inseparable  from  a  mortgage,  as  that 
of  replevying  from  a  distress.  Hence,  a  proviso,  limiting  the 
right  of  redemption  to  the  mortgagor  himself,  is  of  no  effect, 
and  his  heir  after  bis  death  may  redeem.     So,  although  limited 

'  Ancaster   v.  Mayer,    1    Bro.   464;  Ell.  N.  182;  Grinnell  v.  Baxter,  17  Pick. 

Floyer  v.  LaTiogton,  1  P.  Wins.  268$  886;    Bacon  v.  Brown,   19   Conn.  29; 

Yat«8  9.  Ashton,  4  Qu.  B.  182;  8  Mass.  Lawrance  v.  Boston,  8  Eng.  L.  &  Equ. 

664;  Penniman  v,  Hollis,  18  Mass.  430;  494. 

Conger  v.  Lancaster,  6  Yerg.  477 ;  King        *  Coote,  60,  61 ;  Hickox  v.  I«owe,  10 

V.  King,  3  P.  Wms.  858;  Courtney  v.  Cal.  197;   Murphy  v.  Calley.   1  Allen, 

Taylor,  6  H  &  6.  861;   Goodman  «.  107;  Hellor  v.  Lees,  2Atk.  494;  Exton 

Grierson,  2  Ball  &  B.  274;  Flagg  9.  v.  Greanes,  1  Vern.  188;  Conway  v. 

Mann,  2  Snmn.  634;  Wharf  v.  Howell,  Alexander.  7  Crancb,    287;  Morris  v, 

5  Binn.  499;  Scott  v.  Fields,  7  Watts,  Nixon,  1  How.  119;  Wilcox  v.  Morris,  1 

360;  Elder  v.  Rouse,   15  Wend.  218;  Mur.  117;  Porter  v.  Nelson,  4  N.H.  180; 

Hone  «.  Fisher,  2  Barb   Cha.  569;  Hall  Smith  v.  People's,  &c.,  11  Shepl.  186; 

V.  Byrne,  1  Scam.  140;  2Greenl.  Cruise,  Kelly  v.  Beers,  12  Mass.  888,  889;  Lan- 

88  n.;  New  Orleans,  &c.  v,  Hogan,  1  La.  fair  j.  Lanfair,  18  Pick.  299;  Hiester  v 

Ann.  R.  62;  Tates  v.  Astor,  4  Ad.  &  Maderia,  8  W.  &  S.  884. 

(a)  As  to  mortgages /i;r  iupporty  see    1  Hill,  on  Mortg.  118,  8d  ed. 
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by  an  express  covenant  to  the  heirs  male  of  his  body,  a  jointress 
or  assignee  claiming  under  him  may  redeem.^(a) 

§  15.  A  condition,  *that  if  the  mortgagee,  on .  failure  of  the 
mortgagor  to  pay  the  money  at  the  time,  pay  him  a  further  sum, 
the  former  shall  become  absolute  owner,  is  void;  though  an 
agreement  to  give  the  mortgagee  the  right  of  pre-emption,  in 
case  of  a  sale,  has  been  assumed  to  be  valid.  Chancellor  Kent, 
however,  suggests  that  this  agreement,  like  the  former,  would 
be  void.  The  mortgagor  will  not  be  allowed  to  use  the  incum- 
brance, in  obtaining  the  equity  of  redemption  for  less  than  its 
value.«(*) 

*  Jasonv.  £yreft,  2Cha.Ca8.88;How-  kin  r.  Mortimere,  7  Watts,  872;  Waters 

ard  V.  Harris,  1  V^rn.  88,  190)  Cherry  v.  Randall,  6  Met.  488;  Blester  v.  Ma- 

V.  Bowen,  4  Sneed,  415;  Baxter  o.  Child,  deria,  8  W.  &  S.  887;  May  v.  Easton,  2 

89  Maine,  110;  Zekind  v.  Newkirk,  12  Port.  414;  Spiirgeon  r.  Collier,  1  Ed. 69; 

Ind.  544;  Bayley  v,  Bailey,  5  Gray,  605;  Trea.  of  Equ.  lib.  v,  1,  c.  l,Bec.4;  Yer- 

Murphy  v.  Calley,  1  Allen,  109;  Boqut  non  v.  Bethell,  2  Ed.   118;  Clench  v. 

V,  Cobam,  27  Barb.  288 ;  Batty  v.  Snook,  Witherby.  Cas.  Temp.  Finch.  876;  Serier 

5  Mich.  281;  Pell  v.  Ulmar,  4  Smith,  v.  Greenwav,  19  Yes.  412;  Caufman  o. 

189;  Piatt  v.  Smith,  12  Ohio  St.  661;  Sayre,  2B.  Mon.  205. 
Godfrey  v.  Rodgers,  8  Cal.  101;  Plato        '  4  Kent.  142;  Holridge  v,  Gillespie,  2 

V.  liCoe,  14  Mis.  458;   Yanderbaize  v.  John.  Ch.  84;  Hammonds  v.  Hopkins.  8 

Hugues.  2  Beasl.  244;  Henry  v.  Davis,  7  Yerg.  525;  McKinstry  v.  Cronly.  12  Ala. 

John.  Cha.  40;  Clark  v.  Henry,  2  Cow*  678;  Hicks  v.  Hicks,  5  Gill  &  J.  85;  St. 

824;  Holridge  v.  Gillespie,  2  John.  Cha.  John.  v.  Turner,  2  Yern.  418;  Yernon  «. 

80;  Conway  v,  Alexander,  7   Cranch,  Bethell.  2  Ed.  110.     See  Thompson  «. 

218;  Bowen  v.  Edwards,  1  Rep.  in  Cha.  Mack,  Barring.  Cha.  150;  Mills  v.  Mills. 

221;  2  Sumn.  487;  Kunkle  .v.  Wolfers-  26  Conn.  218;  Tenney  v.  Blanchard,  6 

berger,  6  Watts,  126;  Jaqnestf.  Weeks,  Gray,    579;    Patterson   v»  Yeaton,    47 

7  Watts,  261 ;  Wright  v.  Bates,  18  Ycrm.  Me.  808. 
841;  Perkins  v.  Drye,  8  Dana,  176;  Ran- 

(a)  Bat  the  rale  above  stated  does  not  payment,  the  first  purchaser  was  to  have 
apply  to  an  agreement,  contained  in  the  the  Und,  otherwise  the  second  purchaser 
mortgage,  that,  if  the  interest  shall  not  should  have  it.  The  first  pnrchaser  pro- 
be paid  when  due,  the  mortgagee  may  mised  to  pay  the  money  tu  the  second, 
treat  the  mortgage  as  due,  and  sue  upon  and  soon  removed  from  the  land,  attd 
it,  and  also  claim  for  damages.  Such  the  second  purchaser  took  possession, 
agreement  will  be  enforced.  Huling  v.  Held,  after  the  six  months,  not  having 
Drexell,7  Watts.  126.  Seep.  551.  The  paid  the  money,  the  first  purchatier 
unrestricted  right  of  redemption  extends  might  still  redeem  the  land.  Blood- 
to  transactions  between  the  parties  in  good  v.  Zeily.  2  Caines*  Cas.  in  Er.  125; 
the  nature  of  security  for  the  debt,  tub-  Pennington  v.  Hanbey,  4  Munf.  140. 
tequent  to  the  original  mortgage.  So  a  (6)  Mortgage  for  £200,  with  a  bond, 
third  person  may  sometimes  have  an  un-  conditioned  that,  if  not  paid  at  the  day, 
limited  right  to  redeem,  though  there  is  and  if  mortgagee  sh/ould  then  pay  the 
no  direct  mortgage  from  him  to  the  party  mortgagor  the  further  sum  of  £78  in  full 
of  whom  redemption  is  claimed.  Thus  for  the  purchase  <jf  the  land,  the  bond 
ail  equitable  owner  sold  his  title  and  re-  should  be  void.  The  £200  not  being 
ceived  part  of  the  price,  and  then,  with  i>aid,  and  the  mortgagee  having  paid 
the  consent  of  the  purchaser,  sold  to  an-  the  £78;  held,  the  infant  heir  of  the 
other,  on  condition  that  he  would  advance  mortgagor  might  redeem.  Willett  v. 
the  balance,  and  give  the  first  purchaser  Winnell,  1  Yern.  488. 
a  certain  time  to  pay  it;  upon  which 
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§  15  a.  But  althoagh  the  mortgagee  canDot  use  the  incum- 
brance for  the  purpose  specified  in  the  last  section,^  more  espe- 
cially in  virtue  of  an  agreement  made  at  the  time  of  giving  the 
mortgage;  yet  the  weight  of  authority  now  is,  that  the  mortgagee 
may  obtain  an  absolute  title  by  purchasing  the  mortgagor's 
estate,  or,  in  case  of  a  bond  of  defeasance,  by  obtaining  a  surren- 
der or  discharge  of  such  bond,  even  though  a  new  one  be  given.' 

§  16.  If  the  mortgagor  agree,  by  a  distinct  contract,  to  pay  the 
mortgagee  a  sum  over  and  above  the  debt,  interest  and  cost,  such 
contract  will  be  set  aside  as  unconscionable;  for  a  man  shall  not 
have  interest  for  his  money,  and  a  collateral  advantage  besides 
for  the  loan  of  it,  or  clog  the  redemption  with  any  bye  agree- 
ment. Thus  A  loaned  to  B  a  sum  of  money  on  mortgage,  and 
at  the  same  time  took  from  him  a  separate  covenant  to  convey 
to  A,  if  he  thought  fit,  certain  ground-rents  of  the  same  value. 
On  a  bill  for  redemption  by  B,  held,  he  might  redeem  by  pay- 
ing merely  the  sum  loaned  with  interest  and  cost.' 

§  17.  Equity  does  not  sanction  an  agreement  to  turn  interest 
into  principal,  at  the  end  of  a  specified  period;  because  it  is  a 
stipulation  for  a  collateral  advantage^  and  tends  to  usury,  though 
not  actually  usurious.^  But  an  agreement  that  the  mortgagee 
shall  have  the  use  of  the  propeiiy,  instead  of  interest,  is  not 
usurious,  unless  such  use  amounts  to  more  than  legal  inte- 
rest;^ and  non-payment  of  interest  may  give  a  claim  for  the 
principal.^ 

§  18.  An  agreement  subsequent  to  the  making  of  the  mort- 
gage, between  any  party  interested  as  mortgagee,  and  the'mort- 

'  Rassell  v.  Southard,  12  How.  189.  Iowa,  226;   M'Gready  v.  M'Gready,  17 

•  Cotterell  v.  Purchase,  Gas.  Temp.  Mis.  597;  Tiernan  9.  Uinman,  16  III. 
Tal.  61;  Wrixon  v.  Cotter,  1  Ridg.  296;  400;  Ferris  r.  Ferris,  28  Barb.  29. 
Trull  r.  Skinner,  17  Pick.  218;  Cameron  *  Joyner  v.  Vincent,  4  Dev.  &  B.  512. 
V,  Irwin,  5  Hill,  280;  Austin  v.  Brad-  See  Coote,  511,  512;  Marquis,  &c.  «. 
ley.  2  Day,  466;  Batty  v.  Snook,  5  Mich.  Higgins,  2  Tern.  184;  Burton «.  Slattery, 
281;  Piatt  v.  Smith,  12  Ohio  St.  561.  5  B.  P.  C.  288;  Brown  v.  Barkbam,  IP. 
See  Frazee  v.  Inslee,  1  Green  Ch.  289;  Wms.  652;  Stanhope  v.  Manners,  2  Ed. 
Patterson  v.  Yeaton,  47  Maine.  808;  Per-  199;  Haggarty  v.  Allaire,  5  Sandf.  280; 
kins  V.  Drye,  8  Dana,  177;  Sheckell  v.  Ottaway.  &c.  v.  Murray,  15  III.  886. 
Hopkins,  2  Md.  Ch.  89.  *  Ruebns  v.  Prlndle,  44  Barb.  886; 

•  Jennings  v.  Ward,  2  Vern.  520.  Robinson  v.  Loomis,  51  Penn.  78;  Val- 

•  Chambers  v.  Goldwin.  9  Ves.  271;  entlne  v.  Van  Wagner,  87  Barb.  60; 
Coote,  501,  502.  See  Godfrey  v.  Ro-  Schoonmaker  v.  Taylor,  14  Wis.  818. 
gers,  8  Cal.  101;   Davis  v.  Lemott,  8  See  p.  550,  n. 
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gagor  or  his  assignee,  to  limit  the  right  of  redemption  to  any 
particular  time,  will  not  be  enforced.  Thus  a  mortgagee  filed  a 
bill  in  equity,  for  foreclosure,  against  the  mortgagor,  and  his 
creditors,  having  an  interest  in  the  equity  of  redemption,  and 
obtained  a  decree.  The  defendant,  one  of  the  creditors,  paid 
and  took  an  assignment  of  the  mortgage,  and  agreed  with  the 
other  creditors  that  they  might  redeem  within  a  certain  time. 
The  defendant  having  had  possession  twenty  years,  the  other 
creditors  file  a  bill  for  redemption.  Held,  the  other  creditors 
stood  in  the  conditional  relation  of  mortgagor  to  the  defendant; 
and,  as  the  decree  for  foreclosure  was  not  assigned  to  him,  the 
agreement  limiting  the  time  of  redemption  was  void,  and  'they 
might  redeem.^(a) 

§  19.  A  mortgage  is  to  be  distinguished  from  a  sale  vrith  an 
agreement  to  repurchase.  The  latter  transaction,  though  nar- 
rowly watched,  is  construed  like  an  independent  agreement 
between  strangers;  and  the  seller  will  not  have  a  mortgagor's, 
right  to  redeem  after  the  appointed  day.  But  equity  will 
always  construe  the  transaction  to  be  a  mortgage,  if  pos- 
8ible.«(6) 

\  20.  Where  there  is  an  agreement  for  repurchase  within  a 
certain  time,  by  the  mortgagor,  of  the  estate  mortgaged,  and 
such  agreement  is  made,  not  at  the  giving  of  the  mortgage,  but 
afterwards,  the  right  of  redemption  or  repurchase  may  some- 
times be  restricted  to  the  time  stipulated,  t  Thus  A,  being  a  joint 
tenant  with  B,  made  a  conveyance  to  C  for  £104,  absolute  in 
form,  but  admitted  to  be  in  reality  a  mortgage.  This  deed  was 
cancelled,  and  another  similar  one  made  for  a  larger  consider- 

'  Exton  V.  Greares,  1  Vern.  1S8.  I^oindexter  v.  McGannon,  1  Dev.  Equ. 

*  4  Kent,  148-4  Plato  v.  Roe,  14  Wis.    878. 
458;  Bavis  v.  Thomas,  1  Russ.  Sc  M.  506; 

(a)  A,  tenant  in  tail  of  a  reversion,  (6)  Conveyance  In  consideration  of  a 

mortgaged  it,  B,  his  father,  joining.    A  certain  sum,  with  a  written  bnt  unsealed 

agreed  that,  unless  he  paid  by  the  day,  agreement  by  the  grantee  to  reconrey, 

or  if  B  paid  the  debt,  B  should  have  the  upon  repayment  of  the  sum   within   a 

Sroporty,  and  give  A  one-seventh.    B  certain  time.    Held,  an  equitable  mort- 

aving  died,  and  devised  the  land;  held,  gage,  not  a  sale  with  conditional  right  to 

A  still  had  the  right   of  redemption,  repurchase.    Eaton  v.  Green,  22  Pick. 

Playford  v.  Playford,  Holt,  Equ.  810.  626. 


MOBTQAGE.  KATUBE,  FORM  AND  EFFECT  OF.       553 

ation,  including  the  <£104,  and  covenanting  that  A  would  not 
make  partition  without  C's  consent.  The  receipts  for  the  money 
spoke  of  it  as  purchase-money.  Two  years  after  the  last  deed, 
it  was  agreed  that  A  should  regain  the  land,  on  payment  of 
principal,  interest  and  costs.  B  being  in  possession,  C  recoverd 
the  land  in  ejectment,  and  occupied  sixteen  years.  A  brings  a 
bill  to  redeem.  Held,  though  the  covenant  against  partition 
showed  that  A  was  still  suppose*d  to  retain  an  interest  in  the 
laud,  and  though  the  first  deed  was  allowed  to  be  a  mortgage, 
yet  the  case,  on  the  whole,  was  one  of  a  subsequent  agreement 
for  repurchase,  and,  after  the  lapse  of  so  long  a  time,  a  redemp- 
tion should  not  be  allowed.^  So  where  a  mortgagee,  having 
recovered  the  land  for  breach  of  condition,  for  an  additional 
advance  of  money  obtains  a  release  of  the  equity  from  the  mort- 
gagor, at  the  same  time  giving  him  a  promise  to  sell  and  convey 
on  payment  of  the  whole  money  advanced  within  a  certain  time; 
after  this  time  has  elapsed,  the  estate  becomes  absolute  in  the 
mortgagee;  the  last  transaction  being  regarded  as  an  original 
contract  to  convey  the  estate  upon  certain  terms.  In  this  case, 
however,  sixteen  years  had  elapsed.* 

^21.  Where  a  mortgage  is  made  to  or  for  a  relation  or  a  w%fe\ 
in  conformity  with  the  presumed  intention  of  the  mortgagor,  to 
make  the  conveyance  beneficial  to  the  mortgagee,  the  right  of 
redemption  will  be  limited  strictly  to  the  time  specified.  In 
case  of  a  marriage  settlement,  an  omission  to  perform  the  con- 
dition will  be  construed  as  an  election  to  let  the  settlement 
stand,  and  no  redemption  will  be  allowed,  especially  after  the 
mortgagor's  death,  and  against  a  purchaser  without  notice  from 
the  wife.*  Thus  where  A  conveyed  to  B,  to  whom  he  was 
related  by  marriage,  by  an  absolute  deed,  and  took  back  another 
deed,  making  the  land  redeemable  during  A's  life;  held,  in  re- 

'  GotteroU  v.  Purchase,    Ga.  Temp,  ner,  17  Pick.  218;  Harrison  v.  Pblllips, 

Tal.  61;  Wrixon  v.  Gotter,  1  Ridgw.  296;  &c.  12  Mass.  465;  Marshall  v.  Stewart, 

Aastin  v.  Bradley,  2  Day,  466;  2  N.  Y.  17  Ohio,  861 

Kev.   Sts.  546;   Waters  v.  Randall,   6  •  Endsworth  «.  Griffith,  2  Abr.  Equ. 

Met.  484;  Perkins  «.  Drye,  8  Dana,  177;  595;  5  Bro.  Pari.  184. 

Knssell  «.  Sonthard.  12  How.  189;  Gam-  »  King  r.  Bromley,  2  Abr.  Eq.  696. 
eron  v.  Irwin,  5  Hill,  280;  Trull  v.  Skin- 
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versul  of  Lord  Nottingham's  decree,  that  the  heir  of  A  could 
not  redeem.^(a) 

§  22.  The  distinction  between  a  mortgage  and  a  conditional 
sale  is  said  to  be,  that,  if  a  debt  remains,  the  transaction  is  a 
mortgage;  but,  if  the  debt  is  extinguished  by  mutual  agreement, 
or  the  money  advanced  is  not  loaned,  but  the  grantor  has  a  right 
to  refund  in  a  given  time,  and  have  a  reconveyance;  this  is  a 
conditional  sale.  The  true  inquiry  is,  whether  the  purpose  of 
the  parties  was  to  treat  of  a  purcliase,  the  value  of  the  com- 
modity contemplated,  and  the  price  fixed.  And  the  point  is  to 
be  settled  by  the  whole  transaction,  not  merely  the  written  evi- 

^  Bonbam  v.  Newcomb,  2  Vent.  864;    1  Abr.  Equ.  812.    See  Trull  v.  Owen,  4 

T.  &  Coll.  492. 

(a)  A  granted  a  rent-charge  of  £4S  noticing  the  former,  was  made  to  B. 
per  annum  to  B  in  fee,  on  condition  that,  The  former  term  having  nearly  fifty  years 
if  A  should  at  any  time,  after  notice,  to  run,  and  being  worth  £200  per  an- 
pay  in  the  purchase-money  by  certain  num,  B,  in  consideration  of  £200,  by 
instalments,  with  interest.'  during  his  lease  and  release,  conveys  to  A,  with  the 
life,  the  grant  should  be  void.  The  rent-  condition  that,  upon  repayment  within 
charge  foil  short  of  the  interest,  and  five  years,  he  might  re-enters  but  on 
there  was  no  covenant  to  pay  the  money,  failure  of  payment  at  the  time,  the  es- 
After  A^s  death,  B  conveyed  to  G  with  tate  of  A  should  bo  absolute  and  inde- 
warranty,  and  G  to  D.  Sixty  years  hav-  feasible,  both  in  equity  and  law,  and  B 
ing  elapsed,  upon  a  bill  for  redemption,  forever  debarred  from  all  right  and  re- 
held,  the  circumstances  of  the  case  lief  in  equity.  And  B  hereby  released 
showed  that  the  mortgagee  had  parted  forever 'his  right  to  redeem,  on  failure  as 
with  a  fair  equivalent  for  purchasing  the  aforesaid.  There  was  no  covenant  for. 
right  of  redemption  after  A's  death,  and  payment  of  the  X200.  The  five  years 
the  lapse  of  time  made  the  case  still  having  expired,  A  brings  a  bill  in  equity 
stronger  against  the  bill,  which  was  ac-  for  foreclosure,  to  which  B  never  put  in 
cordingly  dismissed.  Floyer  v.  Laving-  any  answer  or  defence,  and  a  decree  was 
ton,  1  p.  Wms.  268.  made  that  B  should  be  foreclosed,  unless 

A  mortgages  an  estate  to  B.  and  B  to  the  money  were  paid  upon  a  certain  day. 

G,  for  £200,  A  and  his  son  D  Joining  in  More  than  thirty  years  afterwards,  the 

the  latter  mortgage.    To  secure  pay-  lands  having  risen  in  value,  the  heirs  of 

ment  of  the  interest,  G  leases  to  the  son  B  bring  a  bill  in  equity  against  the  heirs 

of  A  for  5.000  years,  at  the  rent  of  £12  of  A,  alleging  surprise  and  imposition  in 

per  annum  for  the  first  three  years,  and  obtaining  the  decree,  and   praying  re- 

the  rest  of  the  term  £10;  and,  if  the  demption.    The  plaintiffs  prevailed,  but 

£200  and  interest  were  not  paid  in  three  the  decree  was  reversed  in  the  House  of 

years,  the  land  to  be  recoil veyed.    Re-  Loras.    The  grounds  of  argument  for 

ceipts  were  given,  sometimes  as  for  in-  the  defendants  were,  the  terms  of  the 

terest,  and  sometimes  for  a  rent-charge,  conveyance  from  B  to  A,  waiving  all 

The  last  receipt  was  about  forty  years  right  of  redemption ;   the  reversionary 

subsequent  tu  the  lease.    Ten  years  after  character  of  B's  estate,  yielding  no  pre- 

this  receipt,  a  bill  was  brought  for  re-  sent  profit,  and  worth  at  the  time  nut 

demption  by  the  grandson  of  A,  the  es-  more  than  £200;  and  the  want  of  any 

tate  having  nearly  doubled  in  value  since  covenant  to  pay  the  money,  and  oAise- 

the  mortgage.    H^ld,  it  would  not  lie.  quently  of  any  mutuality  in  the  transac- 

Mellor  9  Lees.  2  Atk.  494.  t Ion,  which  is  essential  to  constitute' a 

A  having  received  a  patent  from  the  mortgage.    Tasburgh  r.  Echlin,  2  Bro. 

crown  for  land  fur  a  term  of  years,  at  a  Pari.  Gas.  26o. 
certain  rent,  a  subsequent  patent,  not 
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dence.  Parol  evidence  is  received,  not  to  explain  or  construe 
the  writings,  but  to  show  the  true  character  of  the  contract. 
Various  and  minute  circumstances  are  to  be  taken  into  view. 
If  a  fair  price  is  advanced,  the  property  liable  to  injury,  such 
as  requires  frequent  repairs,  and  of  fluctuating  fashion  and 
profits;  or  if  the  purchaser,  though  not  put  into  actual  posses- 
sion, leases  to  the  grantor,  and  receives  the  rents,  Ac,  without 
accounting,  and  the  grantor's  wife  releases  her  dower;  and  if 
the  estate  consists  of  a  large  building,  which  is  subject  to  fire, 
and  at  the  grantee' s  risk,  and  he  has  no  power  to  enfoi*ce  his 
claim  against  the  grantor,  there  being  no  covenant  or  promise 
by  the  latter,  while  he  at  the  same  time  has  the  right  of  repur- 
chasing within  a  given  time:  all  these  facts  go  to  show  a  condi- 
tional sale.^  The  want  of  any  personal  obligation  against  the 
grantor,  though  not  conclusive,  is  very  strong  evidence  of  a 
conditional  sale;  for  a  mortgagee  must  have  a  remedy,  express 
or  implied,  against  the  person  of  the  debtor.  But  Chancery 
will  always  lean  in  favor  of  a  mortgage.*(a) 

'  Slee  V.  ManhatUD,  &c.  1  Paige,  66;  Dayis  v.  Thomas,  1  Rubs  &  M.  606;  2 

Murphy  9.  Galley,  1  Allen,  109;  Bethle-  Sumn.  487. 

hem  V.  Anoia,  40  N.  H.  89;  Hiellish  9.        *  Conway   v.  Alexander,  7   Cranch, 

Robertson,  26  Verm.  608;    Hoo|)es  v,  287;   Menude  v*  Delaire,  2  Des.  664; 

Bailey,  28  Miss.  828;  Bayley  v.  Bailey,  Baiiter  v.  Willey,  9  Verm.  276;  Holmes 

5  Gray,  606;  Davis  v.  Stonestreet,  4  v.  Grant,  8  Paige,  248;  Chambers  v. 
Ind.  101;  Stomey  v.  McHurray,  27  Mis.  Hise,  2  Dev.  &  B.  £qn.  876;  Glover  «, 
118;  Jones  v.  Jones,  1  Head,  106;  Wil-  Payn,  19  Wend.  618;  Bacon  v.  Brown. 
Hams  V,  Bishop,  16  III.  668;  Goodman  v.  19  Conn.  29;  Dongherty  o.  McColgan,  6 
Grierson,  2  Ball  &  B.  274;  Robinson  v.  G.  &  John.  276;  Russell  v.  Southard,  12 
Cropsey,  2  £dw.  188;  Robertson  v.  How.  189;  Gait  v.  Jackson,  9  Geo.  161; 
Campbell,  2  Call,  864;  Chapman  v.  Tur-  Gaither  v  Teagne,  7  Ired.  460;  Page  «. 
ner,  1.  244;  Sevier  v.  Greenway,  19  Ves.  Foster,  7  N.  H.  892;  Verner  t>.  Winstan- 
418;  Hicks  v.  Hicks,  6  Gill  &  J.  82;  ley,  2  Sch.  &  L.  898;  Perry  v.  Meddow- 
Bennet  V.  Holt.  2  Terg.  6;  Hickman  9.  croft,  4  Beav,  197;  Williams  v.  Owen, 
Quinn,  6, 06;  Hannah,  &c.  Bland,  226-6;  10   Sim.    886;    Baker    v.  Thrasher,  4 

Denio.  498. 

(a)  It  has  been  held,  that  parol  evl-  parties,    are    particularly   attentive   to 

dence.  though  admissible  to  prove  an  any  circumstances  tending  to  show  an 

absolute  deed  a  mortgage,  Is  not  admis-  Inconsistency  between  the  form  of  an  act 

sible  to  prove  a  formal  mortgage  to  be  a  and  the  intent  of  the  parties,  and  will 

conditional  sale;  that«  in  the  one  case*  tske  great  pains,  when  their  suspicion  is 

the  prouf  raises  an  equity  consistent  thus  excited,  to  get  at  the  substance  of 

with  the  writing,  and  in  the  other  would  of  what  was  done  or  Intended     But  it 

contradict  it.    Kunklo  v.  Wolfersherger,  is  a  conclusion  of  reason,  and  therefore 

6  Watts,  180.  must  be  the  presumption  of  every  court. 
On  the  other  hand  it  has  been  said,  that    solemn    instruments    declare   the 

that  in  examining  transactions  between  truth,  until  error,  mistake  or  imposition 
borrowers  and  lenders,  courts  of  equity,  be  shown.  McDonald  v,  McLeod,  1  Ired. 
aware  of  the  unequal  relation  of  the    Equ.  226. 
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^  28.  The  same  general  principle,  of  not  restricting  the  right 
of  redemption,  has  been  applied  to  the  cose  of  a  lease  from 
mortgagor  to  mortgagee,  which  is  in  the  nature  of  a  partial  sur- 
render of  the  equity  of  redemption.  So,  also,  to  a  l^ase  from 
mortgagee  to  mortgagor,  accompanied  by  a  covenant  to  recon- 
vey  the  premises  to  the  mortgagor,  upon  payment  of  a  certain 
sum  by  a  specified  time;  in  which  case  a  redemption  will  be 
decreed,  even  against  a  purchaser  from  the  mortgagee,  with 
notice.^ 

^  24.  The.rule  above  stated,  as  to  the  right  of  redemption, 
and  the  distinction  between  a  mortgage  and  a  conditional  sale, 
has  been  applied  to  the  conditional  assignment  of  a  mortgage 
itself.  Thus  A  assigns  a  mortgage  to  B,  upon  condition  that,  if 
certain  expected  receipts  shall  amount  to  $300,  B  shall  re-assign 
and  account  for  the  surplus  over  that  sum;  if  they  shall  not 
amount  to  that  sum,  and  unless  A  in  one  week  pay  the  deficiency, 
the  mortgage  to  be  considered  as  absolutely  assigned.  The 
receipts  having  fallen  short  of  $300,  held,  this  was  a  mortgage 
or  pledge,  not  a  conditional  sale,  and  that  A  should  have  relief 
in  equity  on  making  up  the  $300.^ 

§  25.  The  law  seems  to  be  now  'well  settled,  though  after 
much  doubt  and  discussion,  that  a  clause  may  be  inserted  in  a 
mortgage,  empowering  the  mortgagee,  upon  breach  of  condition, 
to  make  sale  of  the  mortgaged  premises,  pay  his  debt  from  the 
proceeds,  and  account  with  the  mortgagor  for  the  ba1auce;(a) 
and  such  sale,  made  conformably  to  the  teims  of  the  mortgage, 
and  without  the  mortgagor's  joining  in  the  sale,  vests  in  the 
purchaser  all  the  title  conveyed  by  the  mortgage,  free  from 
redemption,  and  turns  the  mortgagor  into  a  tenant  by  suffer- 
ance. This  remedy  is  generally  regarded  as  merely  cwntdattve, 
and  not  impairing  or  impaired  by  any  other  legal  or  equitable 

'  GubbiDs  V.  Creed,  2  Sch.  &  Lef.  214;  v.  Gillespie,  2  John.  Ch.  80;  Miami,  &c. 

Wright  V.  Bates,   13  Verm.  841.     See  v.  Bank,  &c.,  Wright.  249 

Slee  V,  Manhattan,  &c.,  1   Paige,  48;  *  Solomon  v.  Wilson,  1  Whart.  241. 
Fuller  V.  Hodgdon,  25  Me.  248;  Holridge 

(a)  By  the  civil  law,  the  mortgagee    him  of  it.    1  Dom.  360.    It  is  said  to  be 
has  this  power  by  implication,  and  even    invalid  in  Virginia.    4  Kent,  148,  n. 
an  express  agreement  will  not  deprive 
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proceeding  to  enforce  the  moi*tgagei  unless  more  restrictive  of 

the  mortgagor's  rights  than  the  power  itself;  (a)  and  the  power 
passes  to  an  assignee  of  the  mortgage.^(d) 

'  Cheek  v.  Waldrum,  25  Ala.   152;  8  Sandf.  Gba.  60;    Stabback  v.  Leat, 

FaoniDg  9.  Kerr,  7  Clarke,  450;  Randall  Coop.  46;  Curling  v.  Shuttleworth,  6 

V.  Uazvlton,  12  Allen,  412;  Walton  «.  Ring.  121;  Green  v.  Tanner,  8  Met.  428; 

Cody.  1  Wis.  420;  Wilson  v.  Watts,  9  Clay  v.  Willis,  1  R.  &  C.  864;  Destre- 

Md.  856;  Leffler  v.  Armstrong,  4  Iowa,  han  v.  Scudder,  11  Miss.  484;  Longwith 

482;  Rloom  v.  Van  Rensselaer,  15  III.  v.  Rutler,  8  Gilm.  82;  Sanders  v.  Rich- 

508;    Smith    v.   Rovin,  4  Allen,    518;  ards,    2  Coll.  568;  Hobson  v.   Rell,   2 

Roartye.  Mitchell,  7  Gray,  248;  Rrad-  Rear.  17;   Hyndman  «.  Hyndman,   19 

ley  e.  Cheater,  fite.,  86  Penn.  141;  Sec-  Yerin.  9;  Major  v.  Ward,  5  Hare,  598; 

ond,  &c.  p,  Piatt,  5  Doer,  675;  Corder  Wright  v.  Rote,  2  Sim.  fliSt.  828;  Moses 

V.  Morgan,  18  Yes.  844.     See  Kinsley  v.  e.  Margatroyd,  1  John.  Cha.  119;  Cou- 

Ames,  2  Met. '29;  Hobson  v.  Rell.  2  tant  e.  Servoss,  8  Rarb.  128;  Jencks  v. 

Beav.  17;  Gorson  «.  Rlakey,  6  Misso.  Alexander,  11  Paige,  619;  Coee.  Pea- 

273;  Cameron  v.  Irwm,  5  Hill,  272;  Hoi-  cock,  14  Ohio  St.  187 ;  Sedgwick  v.  Laflin, 

den  V,  Gilbert,  7  Paige,  208;  Gates  v.  10  Allen,  480;  Fowle  e.  Merrill,  lb.  850; 

Jacob,  1  R.  Mon.  307;  Dobson  v.  Racey,  Railey  e.  i£tna,  &c.,  lb.  286. 

(a)  Thus  it  may  be  exercised,  though  plus;  and  that,  unless  due  notice  be  giTen 

the  mortgagee  has  entered  and  taken  the  of  a   sale,    equity   will    set   it   aside, 

rents  and  profits.    Montague  v.  Dawes,  Roberts  e.  Rozon,  (Feb.,  1825;)  4  Kent, 

12  Allen,  897.  146.    See    Rrisbane    e.  Stoughton,  17 

A  title  passes  by  the  sale,  though  the  Ohio,  482. 

debt  has  been  tendered,  unless  there  has  And  it  is  said,  the  only  doubt  as  to 

been  an  immediate  suit  to'  redeem.    lb.  the  validity  of  such  power  seems  to  be, 

(6)  Such  power  having  been  inserted  as  it  alTects  the  rights  of  subsequent 

in  a  deed  of  defeasance,  the  proceeds  to  mortgagees.    Walk.  Intro.  806. 

be  first  applied  to  the  debt,  and  the  sur-  In  Maryland,  by  statute,  real  estate 

plus  paid  to  the  mortgagor,  the  mort-  mortgaged  in  the  city  of  Raltimoro  may 

gagee,  on  failure  of  payment,  agreed  bo  sold  under  such  power.    Md.  Stat, 

with  a  third  person  to  convey  the  land  1886-7,  chap.  249.    (Sec  Md.  Sts.)    The 

to  him.    The  court  decided,  that  this  validity  of  a  power  to  sell  is  also  recog- 

agreement  was  not  equivalent  to  an  ac-  nized  in  other  States, 

tiial  sale,   but   seemed    to  take  it  for  If,  upon  a  sale  under  a  power,  the 

granted,  that  such  conveyance  would  be  mortgagee  hiniHelf  purchases,  the  sale  is 

oflTectuai  to  pass  the  estate.    Croft  v.  voidable  in  equity,  by  the  mortgagor,  for 

Powell,  2  Com.  a.  608.  good   grounds,  though    not    absolutely 

In  a  similar  case,  the  land  having  l)een  void.  In  Mew  York  and  Michigan,  the 
sold  at  auction,  the  purchaser  required  mortgagee  is  authorized  to  purchase,  if 
the  concurrence  of  the  mortgagor,  who  it  be  done  fairly;  and,  in  New  York,  the 
refused  to  join,  alleging  that  the  sale  affidavit  of  vale,  without  deed,  will  per- 
was  made  at  a  sacrifice,  and  without  his  feet  his  title.  In  the  same  State,  the 
consent.  The  purchaser  then  brings  a  power,  to  be  efi*ectual,  must  be  register- 
bill  against  the  mortgagee  and  mort-  ed  or  recorded,  and  the  sale  is  made 
gagor,  which  was  sostained  against  the  equivalent  to  a  foreclosure,  as  against 
former,  but  dismissed  as  to  the  latter,  the  mortgagor  and  all  claiming  by  title 
Clay  V.  Sharp,  2  Cruise,  95;  Sug.  on  subsequent  to  the  mortgage.  Similar 
Vend.,  6th  ed.,  App.  14.                           .  provisions  in  Maryland  and  Maine.  (See 

Lord  Eldon  considered  the  power  in  Powers.)  In  Vermont,  a  late  case  de- 
question  as  a  dangerous  and  extraordi-  cides  that  such  i>ower  docs  not  exist, 
nary  «»ne,  and  of  modern  introduction.  Wing  v.  Cooper.  87  Verm.  169.  In 
and  thought  it  should  be  vested  in  some  Michigan,  the  mortgagee  cannot  sell,  if 
third  person  as  a  trustee  for  both  par-  he  has  previously  commenced  a  suit, 
ties.  Rut  Chancellor  Kent  remarks,  which  is  pending.  In  Mississippi,  with- 
that  the  mortgagee  himself,  under  such  ont  six  months'  notice.  Munroe  v  Al- 
power,  becomes  a  trustee  for  the  sur-  laire,  2  Caines'  Case  in  £r.  19;  Davoue 
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§  26.  A  power  to  sell,  in  an  insti^ument  which  would  other- 
wise be  a  mortgage,  does  not  change  the  character  of  the  mort- 
gagee's estate.  For,  although  he  may  pass  an  absoltUe  title  to  a 
third  person,  by  executing  the  power,  yet,  until  it  is  executed, 
he  himself  has  only  a  conditional  title.  And  even  a  purchaser 
will  not  take  an  abaoltde  estate,  it  seems,  if  he  has  notice  of  the 
original  nature  of  the  transaction,  and  purchases  with  some 
reference  to  the  conditional  character  of  the  title.^ 

*  Eaton  V.  Whiting,  8  Pick.  484.  oonTeyanoe  was  here  expressly  tn  tnut 
(This  case  seems  to  recognise  the  valid-  to  sell,  and  the  condition  contained  in  a 
ity  of  the  power  in  question;  though  the    subsequent  clause.) 

V.  Fanning,  2  John.  Cha.  252;*  Sleev.  SUt.  1840,  28,  9;   Middlesex,  &e.  v. 

Manhattan  Co.,  1  Paige,  48;  2  N.  Y.  Minot,  4  Met.  826;  King  v.  Duntz,  11 

BoT.  St.  546;  4  Kent.  147;  Maine  St.  Barb.  191. 

1888,  ch.  888;  N.  Y.  Stat.  1842.  chap.  

277,  sec.  8;  Miss.  Rey.  St.  499;  Miss^  *  These  were  cases  of  trust. 
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CHAPTER  XXX. 

MOBTGAOE.      WHAT   ESTATE  IT  OBEATES    IN    THE    MOBTGAGOB  AND 

THE  HOBTGAGEE. 

1.  Estate  remains  in  the  mortgagor,  as  8.  Cannot  commit  waste,  but  not  bound 

to  third  persons,  but  not  as  to  the  to  repair. 

mortgagee.  9.  Lease  by  mortgagor  before  or  after 

4.  Mortgagee  may  take  possession,  when ;  the  mortgage ;  rights  of  the  lessee 

agreement  for  mortgagor's  posses-  and  mortgagee. 

sion.  20.  Waste  by  mortgagee. 

7.  Mortgagor  in  possession,  nature  of  his  21.  Lease  by  mortgagee. 

estate— tenancy  at  wUl,  Slc. 

§  1.  Although  a  mortgage,  in  form,  purports  to  convey  a 
present  estate  to  the  mortgagee,  liable  to  be  defeated  by  per- 
formance of  the  condition  named;  yet  the  well  settled  modem 
doctrine  is,  that,  notwithstanding  the  conveyance,  the  mortgagor, 
not  only  in  equity,  but  at  law,  remains  owner  of  the  land,  till 
some  further  act  is  done  to  vest  it  in  the  mortgagee.  In 
other  words,  although  the  condition  of  a  mortgage  is  in  form 
subsequent,  operating  to  devest  an  interest  once  vested;  yet  it  is 
in  substance  and  practice  precedent^  operating  to  vest  an  estate 
which  previously  remained  in  the  mortgagor.  The  language  of 
the  transaction  is,  that  A  conveys  to  B,  reserving  the  right  to 
take  back  the  estate  on  doing  a  cei*tain  act;  while  the  effect  of  it 
is,  that  A  transfers  to  6  a  mere  claim  or  lien  upon  the  land,  with 
the  right  of  gaining  the  land  itself  upon  A's  failing  to  perform 
such  act. 

^  2.  Several  considerations  seem  to  show  that  this  is  the  true 
view  of  the  relation  between  mortgagor  and  mortgagee.  Before 
entry  or  suit  for  possession,  a  mortgagee  cannot  empower  a  third 
person  to  exclude  the  mortgagor.^    The  mortgagor  is  a/ree- 

'  Silloway  v.  Brown,  12  Allen,  80. 
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holder  iu  respect  to  the  estate  mortgaged.  This  estate,  iu  his 
hauds  is  regarded  as  real  property,  and  as  such  is  inherited,  and 
raust  be  conveyed,  leased,  devised  or  taken  upon  legal  process; 
while  the  mortgagee's  interest,  on  the  other  hand,  is  merely 
personal,  as  will  lH  more  fully  explained  hereafter.  The  mort- 
gagor may  maintain  an  ejectment  or  real  action  for  the  land,  to 
which  the  mortgage  cannot  be  set  up  as  a  defence.  A  mortgage 
is  not  an  alienation  or  sale  of  the  land  in  a  technical  sense;  as, 
for  instance,  for  the  purpose  of  revoking  a  devise  or  forfeiting 
the  rights  of  a  party  insured,  or  violating  an  obligation  not  to 
sell^  without  first  offering  the  land  to  the  obligee.  So,  it  has 
been  held,  on  the  other  hand,  that  a  powen*  to  sell  does  not 
involve  a  power  to  mortgage.  So  a  mortgagor  gains  a  settle- 
ment  as  owner,  is  required  or  entitled  to  serve  as  juror  or  mem- 
ber of  the  legislature,  or  may  be  received  as  bail.^  And  a  mort- 
gagee, before  taking  possession,  is  not  so  far  an  ovmer,  as  to  be 
entitled  to  notice  of  the  proposed  laying  out  of  a  road  over  the 
land,  or  to  damages.^a) 

'Child8v.Ghild8,10OhioSt.842;6ry-  274;  Perkins  v.  Dibble,  10  Ohio,  488; 
an  V.  Butts,  27  Barb.  606;  Elfe  v.  Cole,  Ralston  v.  Hughes,  18  Illin.469;  Meach- 
26  Geo.  197;  Wood  v.  Trask,  7  Wis.  666;  am  v.  Fitcbburg,  8ur.,  4  Gnsh.  201; 
Hall  V,  Savill,  8  Iowa,  87;  Jenkins  v.  Davis  v.  Anderson,  1  Kelly,  176;  Mayo 
Quincy,  &c.,  7  Gray,  878;  Woodward  v,  v.  Fletcher,  14  Pick.  681 ;  Heath  v,  Wil- 
Fickett,  S  Gray,  117;  Pollard  v.  Somer-  liams,  26  Maine,  209;  Howard  v.  Robin- 
set,  &c.,  42  Maine,  221;  Brown  v.  Snell,  son,  6  Gush  128;  Wilson,  2  Ves.  &  B. 
6  Flort.  741 ;  Stinson  v.  Ross,  61  Maine.  262;  Gholmondeley  v.  GUnton,  2  Jac.  & 
656;  Bronson  v.  La  Grosse,  2  Wall.  288;  W.  188;  Great  Falls,  &c.  v.  Worster,  15 
Jackson  «.  Willard,  4  John.  41;  Hun-  N.  H.  412;  Thome  p.  Thome,  1  Vera. 
tington  9.  Smith.  4  Gonn.  286;  Willing-  141-182;  HaU  v.  Dencb.  1  Vera.  829; 
ton  V.  Gale,  7  Mass.  188;  M'Gall  v.  Lenox,  Levering  v.  Fogg,  18  Pick.  640;  McTag- 
9  8.  &  R.  802;  Ford  v.  Pbilpot,  6  Har.  gart  v.  Thompson,  2  Harr.  149;  Neilson 
&  J.  812;  Wilson  v.  Tronp.  2  Gow.  196;  v.  Lagow,  12  How.  98;  Albany,  &c.  v. 
Blaney  V.  Bearce,  2  Greenl.  182;  Astor  Bay,  4  Gomst.  9;  Gonover  v.  The  Mn- 
V,  Miller,  2  Paige.  68;  Miami,  &c.,  v.  tual,  &c.,  8  Denio,  264;  Howard  «.  Rob- 
Bank.  &c.,  Wright,  249;  Den«.  Dimon,  inson,  5  Gush.  119;  The  King  v.  St. 
6  Halst.  166-7;  Winslow  v.  Merchants',  Michael's.  &c..  Dougl.  G82;  Rex  v.  Mat- 

&c..  4  Met.  810;  Glsrk  v.  Beach.  6  Gonn.  tingley.  2  T.  R.  12;  v.  Ghailey, 

142;  Wilkins  V.  French,  20  Maine,  111;  6  T.   R.   766;   Montgomery  v.  Bruore, 

Cooper  V    Davis,  16  Gonn.  666;  Doe  9.  1  South.  267;   1  Pow.  170  a;  Beamish 

McLoskev.  1  Alab.  (N.  S.)  708;  Doe  v.  v.  The  Overseers,  Sec.,  7  £ng.  L.  &  Eqn. 

Goldwin,  2  Ad  &  £1.  (N.  S.)  148;  486. 

V.  Day,  lb.  147;  Ewer  v.  Uobbs,  6  Met.        *  Parish  v,  Gilmanton,  11  N.  H.  298. 

a;  Glass  v.  Ellaon,  9  N.  H.  69;  Smith  v.  See  Wright  «.  Tukey,  8  Gush.  290. 
Moore,   11,.  66;  Ellison  v.  Daniels,  lb. 

(a)  In  New  Hampshire,  the  old  and  mortgagor  retains  only  a  power  to  rtgain 

literal  construction  of  a  mortgage  seems  thtfee^  and  that  the  condition  as  to  Aim. 

to  be,  at  least  in  theory,  substantially  (not  as  to  the  mortgagee,)  is  a  precedent 

retained.    It  is  there    said,    that   the  one,  he  being  a  mere  tenant  at  saffer- 
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§  3.  It  will  be  at  once  perceived,  however,  that  all  the  par- 
ticulars above  named  have  reference  to  the  relation  which  a 
mortgagor  sustains  to  third  persona.  A  mortgage  being  merely 
security  for  a  debt,  thei-e  would  be  little  propriety  in  attributing 
to  it  the  effect  of  passing  away  the  estate  from  the  former 
owner,  except  so  far  as  is  requisite  to  effect  the  object  of  the 
transaction.  But  to  this  extent,  or,  in  other  words,  as  between 
the  mortgagor  and  the  mortgagee,  for  the  purpose  of  rendering 
available  the  security  given;  a  different  rule  prevails,  and  the 
mortgagee  has  all  or  most  of  the  rights  of  a  legal  owner.(a) 

§  4.  A  mortgage  gives  to  the  mortgagee  an  immediate  righl 
of  possession^  which  he  may  assert  by  entry  or  action,  unless 
there  be  an  express  stipulation  to  the  contrary.  But  this  is 
often  the  case,  and  is  said  to  be  a  very  ancient  practice,  as  early 
as  the  time  of  James  I.^    A  parol  agreement,  that  the  mort- 

*  Powselyv..  Blackman,  Cro.  Jac.  659;  ker,  27  Maine,  681;  Miner  «.  SteTens,  1 

Partridge  v.  Bere,  6  B.  &  A.  6(M;  Jack-  Gash.  485;  Hobart  v.  Sanborn.  18  N.  H. 

Hon  V.  Bronson,  19  John.  825;  14  Pick.  226;  Harris  v.  Hajnes,  84  Verm.  220; 

680>1;   Dickenaon  v.  Jacknon,  6  Cow.  Harmon  v.  Short,  S  Sm.&  M.  488;  Wal- 

147;  Wilkinson  v.  Hall.  4  Scott,  801;  cop  v.  McKinney,  10  Mis.  229;  Smith  v. 

Doe  V.  Giles,  5  Bing.  421;  Doe  v.  Cad-  Taylor,  9  Ala.  688;  Mclntyre  v.  Whit- 

wallader,  2   B.    &  Ad.    478;    Doe    v.  field,  18  Sm.  &  M.  88;  Brown  v.  Stew- 

Maisey,  8  B.  &  C.  767;  Partington  v.  art,  1  Md.  Cha.  87;  Reed  v.  Davis,  4 

\Toodcock,  6  Ad.  &  £11.  695;  Doe  v.  Pick.  217;  Rogers  v.  Grazebrook,  8  Ad. 

McLoskey,  1  Alab.  (N.  S.)  708;  Lackey  Sc  £11.  (N.  S.)  895;  Allen  v.  Bicknell,  86 

V.  Holbrook,  11  Met.  460;  Allen  v.  Par-  Maine,  486. 

ance,  and  baring  no  right  of  possession,  not  consent  to  the  erection  of  the  hoase, 

Brown  e.  Cram,  1  N.  H.  171.    See  also  and  forbade  its  remoral;  that  the  rights 

Haven  v.  Low,  4  N.  H.  16;  Chamberlain  of  the  latter  wonld  not  be  affected  by 

V,  Thompson,  10  Conn.  243;  1  Pow.  107,  the  event  of  this  sait,  and  the  hoase 

n.;    Montgomery  v.  Brnere;    1   Sonth.  woald  remain  subject,  as  before,  to  his 

268;  Heighway  v.  Pendleton,  15  Ohio,  claim.    Jewett  v.  Patridge,  8  Fairf.  248. 

735;  Jameson  v.  Bruce,  6  Gill  &  J.  74;  It  was  Intimated  by  the  court,  that  the 

Goodwin  v.  Stephenson,  11  B.  Mon.  21 ;  mortgagee  acquired  no  lien  apon  a  house 

(deciding  that  a  mortgagor  cannot  sue  thus  erected,  although  he  might  secure 

upon  the  coTcnants  in  the  deed  to  him  the  rents  by  taking  possession;  but  that 

of  the  land  mortgaged,  the  mortgagee  it  was  the  personal  property  of  A.    lb. 

being  legal  owner)  Gambril  v.  Doe,  8  252.    Bee  Evans  v.  Merriken,  8  6111  & 

Blackf.  140;  Meyer  o.  Campbell,  12  Mis.  J.  89;  Richards  v.  Chace.  2  Gray,  585; 

608;  (holding  thst  a  mortgagor  cannot  Kimbali   v.  Lockwood     6    R.  I.    189; 

recover  in  ejectment.)  Goodwin  v.  White,  26  Conn.  822. 

(a)  A,  by  consent  of  B,  a  mortgagor        The  distinction   above    pointed   out 

in  possession,  built  a  house  upon  the  seems  to  have  been  reversed  by  an  ob- 

land.    The  house  was  sold  on  execution  servation  of  the  court  in  Massachusetts; 

as  A's,  and  C,  the  purchaser,  brings  a  that  *'  the    mortgagee    has   the  whole 

suit  for  it  against  D,  who  claimed  under  estate  against  all  but  the  mcrtgagor,  in 

a  purchase  from  B.    Held,  the  mortga-  the  same  manner  as  if  it  were  abso- 

gee  having  a  mere  lien  on  the  property,  lute."  Fay  e.  Brewer,  8  Pick.  404.  This, 

if  any  interest  in  it,  D  could  not  defend  however,  is  a  mere  dictum,  and  the  law 

vu  the  ground  that  tlie  mortgagee  did  seems  to  be  well  settled  as  above  stated. 

36 
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gagor  shall  remain  id  possession  till  breach  of  condition,  is 
insufficient;  though  the  condition  be  to  support  the  mortgagee 
and  his  wife,  which  could  probably  be  done  only  out  of  the 
estate  mortgaged. ^(a)  But  an  agreement  or  understanding,  that 
the  mortgagor  is  to  remain  in  possession,  may  be  implied  from 
the  terms  of  the  deed  or  other  accompanying  instrument  It 
may  operate  by  estoppel^  covenant^  condition  or  reservation.* 
Thus  A  sold  to  B  a  mill,  took  a  mortgage  back,  and  gave  B  a 
bond,  stating  the  privileges  which* B  was  to  enjoy  in  using  the 
water,  dam,  &c.,  covenanting  to  build  machinery  in  the  mill, 
and  not  follow  himself,  or  suffer  others  to  follow  the  same  occu- 
pation, while  B  continued  'it;  and  reserving  to  himself  the  use 
of  a  room  in  the  mill  for  a  certain  time.  Held,  the  bond 
amounted  to  a  covenant,  that  B  might  occupy  the  mill  till 
breach  of  condition,  and  that  A  could  not  maintain  a  writ  of 
entry  at  common  law  against  B.^  So  where  the  condition  of  a 
mortgage  was,  that  the  mortgagor  should  carry  on  the  farm 
during  the  life  of  the  mortgagee,  and  deliver  him  one-half  of 
the  produce;  held,  the  mortgagee  had  no  right  to  enter,  till  con- 
dition broken  or  waste  committed;  or  except  for  the  purpose  of 
taking  his  share  of  the  produce.^ 

§  5.  Where  the  mortgagor  of  a  leasehold  estate  reserves  the 
right  to  remain  in  possession  till  breach  of  condition,  and  holds 
over  after  such  breach,  he  is  not  liable  for  rent  to  the  mortga- 
gee, previous  to  the  entry  of  the  latter.  And,  if  a  mortgagor 
have  tendered  the  debt  after  it  fell  due,  the  title  to  the  estate 
cannot  be  tried  in  a  suit  for  rent.^ 

§  6.  A  mortgagor,  resemng  the  right  to  keep  possession  till 

'  Colman  p.  Packard,   16  Mass.  89;  v.   Fisher,    18  N.  H.    9;    Coote,  876; 

Blaney  v.  Bearce,  2  Greenl.  182.  Bethlehem  v.  Anois.  40  N.  H.  84;  Clay 

•  11  Pick.  477;  Dearborn  v.  Dearborn,  v.  Wren,  84  Me.  187. 

9  N.  H.  117;  Flanders  v.  Lamphear.  lb.  '  Bean  v.  Mayo.  6  Greenl.  89. 

201.    See  Wilkinson  v.  Hatl,  4  Scott,  *  Hartshorn  «.  Hubbard,  2  X.  H.  458; 

801;    Lamb   v.    Foss,    8    Shepl     240;  Flagji;  v.  Flagg,  11  Pick.  475. 

Rhoades  v.  Parker,  10  N.  H.  88;  Holmes  *  Mayo  v.  Fletcher,  14  Pick.  525. 

(a)  Where  a  mortgage  is  upon  this  support.     Austin   v,  Austin,  9  Verm, 

condition,  the  mortgagor  may  be  allowed  420.    See  Northy  v.  Northy,  45  N.  H. 

to  redeem,  upon  the  terms  of  a  pecn-  141. 
uiary  compensation  for  past  and  future 
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breach  of  condition,  may  allow  a  stranger  to  occupy  under  him; 
and  the  latter,  having  entered  before  breach,  is  not  a  trespasser 
in  continuing  to  occupy  afterwards. \a) 

§  7.  Where  there  is  no  agreement,  express  or  implied,  that 
the  mortgagor  shall  retain  possession,  his  possession  is  strictly 
at  the  will  of  Che  mortgagee.  It  is  not  adverse  to  the  latter.  Ho 
has  often  been  called  a  tenant  at  will.  But,  technically,  there 
is  little  propriety  in  this  designation.  In  the  first  place,  a  mort-. 
gagor  wants  the  chief  mark  or  characteristic  of  a  tenant  or 
lessee,  which  is  the  payment  of  rent;  for,  while  a  mortgagor, 
or  any  one  holding  under  him,  remains  in  possession,  he  receiyes 
the  rents  and  profits  for  his  own  account;  and,  in  the  second 
place,  he  has  none  of  the  privileges  of  a  tenant  at  will,  in  regard 
to  notice  to  quit,  but  may  be  immediately  turned  out  without 
any  notice,  and  without  the  privilege  of  emblements,  the  crop 
being  liable  for  the  debt.(d)  Lord  Mansfield  justly  denonid- 
nated  him  a  quasi  tenant  at  will;(c)  at  the  same  time  remarking, 
with  reference  to  the  prevailing  language  of  the  law  on  the  sub- 
ject, that  "  nothing  is  so  apt  to  confound  as  a  simile."  It  has 
been  truly  observed,  however,  that,  whatever  character  we  may 
give  to  the  mortgagor  in  possession  by  sufferance  of  the  mort- 
•gagee,  he  is  still  a  tenant;  and  that  he  has  sometimes  been  called 
an  agents  but  without  foundation,  for  he  is  not  liable  to  accoitnt. 
Nor  is  he  a  servant ,  because  the  mortgagee  has  no  possession. 

'  Mayo  9.  Fletcher,  14  Pick.  525. 

(a)  InVennont  and  Wisconsin  stat-  819;  Giliett  v.  Balcom,  6  Barb.  870; 

ntes  provide  that  the  mortgagor  shall  Jones  v.  ThomaS;  8  Blackf.  428;  Shep- 

faave  the  right  of  possession  till  breach  ard  v.  Philbrick,  2  Denio.  174. 

of  condition,   unless    the  deed  clearly  (c.)  It  will  be  seen  presently,  that 

Bhow  the  contrary.  while  a  mortgagor,  in  most  respects,  has 

In  Massachusetts  and  Maine,  on  the  a  less  estate  than  a  tenant  at  will,  he  is 
other  hand,  the  mortgagee^  right  of  pos-  in  one  particular  treated  more  favorably 
session  is  recognized,  unless  (in  Massa-  than  the  latter.  It  has  been  stated  (£<- 
chusetts)  there  is  an  agreement  to  the  taU  at  Wili))  that  the  asrignee  of  a  ten- 
contrary.  Term.  Rev.  St.  215;  Mass.  ant  at  will  becomes  a  trespasser  by  entry 
Rev.  St.  686;  Me.  Kev.  St.  558;  Ruby  upon  the  land;  while  the  better  opinion 
V,  Abyssinian,  &c.  8  Shepl.  206.  is,  that  the  assignee  of  a  mortgagor  is 

(6)  A  mortgagee,  not  in  poseession,  not  a  trespasser,  but  succeeds  jto  all  the 

has  no  emhUmtnU.     Toby  v.  Reed,  9  rights  of  the  mortgagor. 
Conn.  225.    See  Cbilds  v.  Dolan,  5  Allen, 
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Nor  can  the  mortgagor,  or  one  claiming  undel:  him,  be  a 
disseiaor*^ 

^  8.  A  mortgagor  will  be  restrained  by  the  Court  of  Chan- 
cery from  committing  waste,  even  before  condition  broken, 
though  not  liable  therefor  at  law;  and  thereby  diminishing  the 
security  of  the  mortgagee.  {Infra,  s.  12.)  But  the  mortgagor 
is  not  bound  to  make  repairs.  If  he  cut  down  trees  before 
breach  of  condition,  the  mortgagee  cannot  have  trover  against 
him.  On  the  other  hand,  if  the  mortgagor  in  possession  severs 
anything  from  the  land,  sells  it  to  a  third  person,  and  the  mort- 
gagee then  takes  it  from  such  purchaser,  the  purchaser  may 
maintain  an  action  agaii^st  him.^(a) 

§  9.  A  mortgagor  in  possession  cannot  make  a  le(i$e  to  bind 
the  mortgagee.^    His  possession  cannot  be  considered  as  holding 

*  Most  V.  GalliiDore,  Doug.  279;  1  T.    1,  OUey,  12  Ad.  &  Ell.  481;  Fuller 

R.  878;    Doug.    21;    14    Pick.    500-1;  v.  Wads  worth.  2  Ired.  268. 

Woodward   v.  Piokett,    8   Gray,  617;  '  FarranlvLovel,  8  Atk.  728;  Smith 

GoDuer  v.  Wbitmore,  52  Maine,  185;  v.  Goodwin,  2  Greenl.  178;  Gampbell  9. 

Jackson  v.  Fuller,  4  John.  215;'  Crews  Macomb,  4  John-    Cha.  584;    Faj   v. 

V.  Pendleton,  1  Leigh,  297;  Rockwell  v.  Brewer,  8  Pick.  208;  Peterson  v.  Clark, 

Bradley,  2  Conn.  1;  Wakenian  v.  Banks,  15  John.  205;  15  Conn.  556;  Salmon  «. 

lb.    445;    4    Kent,    155-6;    Bl%n«y    v.  Clagett,8  Bland,  880;  Murdock,  2, 461; 

Bearoe,  2  Greenl.  182;  McCall  v.  Lenox,  Usborne  v.  Usborne,  1  Dick.  75;  John- 

9  S.  &  R.  811;  Souders  v.  Van  Sickle,  son  v.  White,  11  Barb.  194;  Boston,  &c. 

8  Halst.  816;  Partridge  9.  Bere,  5  B  &  v  King.  2  Cush.  400;  Van  Wyck  v.  Al- 

A.  604;  Christophers  v.  Sparke,  2  Jac.  liger,  6  Barb.  507;  Ensign  v.  Golburn,  11 

&  W.  284;  l^Ioyeso.  Sturdivant,  6  Shepl.  Paige,  508;  Gray  v,  Baldwin,  8  Blackf. 

104;  Castleman  v.  Belt,  2  B  Monr.  158;  164;  Brown  v  Stewart,  1  Md.  Cha.  87; 

Hitchman  v.  Walton,  4  Mees.  &  W.  409;  Brick  v.  Getzinger,  1  Halst.  Cha.  891; 

Cooper  V.  Davis,  15  Conn.  556;  Joyner  Humphreys  v.  Harrison,  1   Jac  &  W. 

V.  Vincent,  4  Dev.  &  B  512;  Miner  v.  581;  Hampton  v.  Hodges,  8  Ves.  105; 

Stevens,  I  Cush    485;  Doe  v.  Maisey,  8  Goodman  v.  Kine,  8  Beav.  879. 

B  &  C.  767;  Litchfield  v.  Ready,  1  Eng  *  Keech  v.  Hall,  Dougl.  21.    See  Ha- 

L.  &  £q.  460;  Stedman  v.  Gas.iet,  18  ven  v.  Adams,  4  Allen,  80;  Kimball  «. 

Verm.  846;  Doe  «.  Tom,  4  Qu.  B.  615;  Lockwood,  6  R.  I.  188. 

(0)  But  it  has  been  held    that   the  mortgagee  may  either  have  an  ii^unction 

mortgagee  luay  bring  an  actiop  for  tim-  in  equity,  an  action  at  law,  or  claim  the 

ber  cut  by  one  who  entered  under  the  timber  itself,  unless  the  rights  of  third 

mortgugt*.     Bussey  v.  Paige,  2  Sh»*pl  persons    have    intervened.      Smith    v. 

182;  Gore  v.  Jenness,  1  Appl.  58.    See  Moore,  11  N.  H.  55.    A  mortgages  to  B, 

Frothiogham  v.  M'Cusick,  11  Shepl.  408;  then  to  C;  neither  of  whom  takes  pos- 

Langdon  v.  Paul,  22  Verm.  205;  Van  session.    A  cuts  timber  from  the  land 

Pelt  o.  McGraw,  4  Comst.  110;  Lull  v.  after  which  B's  mortgage  is  discharged. 

Matthews,  19  Verm.  822.    In  case  of  re-  Held,  C  might  maintain  trespass  agaiiixt 

denipiioii,  he  is  bound  to  account   for  A.     Sanders  v.  Reed.  12  N.  H.  558.    It 

what  he  receives.     lb.     If  the  mortga-  has  been  held  that  a  mortgagee  has  not 

gee  has  expressly  or  impliedly  authorized  a  sufficiently  vested,  immediate  or  di- 

the  cutting  of  timber,  jt  belongs,  when  rect  title  to  the  pruperty,  to  niaiutain  an 

cut,  to  the  mortgagor;  otherwise,  the  action  for  injuries  done  to  it  by  a  third 
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out  a  false  appearance,  or  inducing  a  belief  that  there  is  no 
mortgage,  for  it  is  the  nature  of  the  transaction  that  he  should 
remain  in  possession,  and  the  mortgagee  receive  interest;  and 
'Whoever  wants  to  be  secure,  when  he  takes  a  lease,  should 
inquire  after  and  examine  the  title  deeds.  Whenever  one  of 
two  innocent  persons  must  be  a  loser,  the  rule  is,  **  qidptnar  in 
tempore,  potior  est  in  jttre*"  Hence  the  mortgagee  may  main* 
tain  ejectment  for  the  land  against  the  lessee.  Such  are  the 
principles  laid  down  by  Lord  Mansfield  on  this  subjeot.  In 
the  United  States  they  derive  additional  force  from  the  univer« 
sal  practice  of  registering  mortgages  as  well  as  other  deeds.  If 
not  recorded,  a  mortgage  will  be  invalid  against  a  subsequent 
lease;  but  if  it  is  recorded,  the  lessee  has  implied  notice, 
and  takes  subject  to  the  mortgage.  In  the  case  decided  by 
Lord  Mansfield,  it  is  said  the  mortgagee  had  no  notice  of  the 
lease,  nor  the  lessee  of  the  mortgage;  and  that,  if  the  mortga- 
gee had  encouraged  the  tenant  to  lay  out  money,  he  would  be 
bound  by  the  lease.  How  far  this  fact  would  qualify  the  effect 
of  registration,  is  perhaps  a  doubtful  question. 

§  10.  It  is  to  be  observed,  however,  that  an  assignee  of  th<ft 
mortgage  succeeds  to  all  the  rights  of  the  mortgagee  himself. 
Hence,  if  after  a  lease  by  the  mortgagor  the  mortgagee  assigns 
the  mortgage,  the  assignee  may  have  ejectment  against  the 
tenant^ 

§  11.  It  has  been  said  that  the  mortgagee  may  consider  the 
lessee  of  the  mortgagor  as  a  treapasser,  a  disseisor ,  or  a  lessee, 
at  his  election.  It  seems,  however,  that  the  mere  entry  of  such 
lessee  does  not  constitute  him  a  trespasser,  but  only  his  refusal 
to  quit  when  required.  In  Eeech  v.  Hall,  the  case  above  cited, 
it  is  said,  *'  the  tenant  stood  exactly  in  the  situation  of  the  mort- 
gagor," against  whom,  clearly,  trespass  would  not  lie  without 

'  Thunder  v.  Belcher,  8  £.  449. 


perwiif  except  in  case  of  a  direct  intent  mortgage  debt.  Lane  «.  Hitchcock,  14 
to  wrong  and  defrand  him.  and  the  mort-  John.  218;  Bank,  &c.  v.  Mott,  17  Wend, 
gagors  insolvency  or  inability  to  pay  the    664;  Gardner  «.  Heartt,  8  Denio,  282. 
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previous  notice.^  So  the  mortgagee  cannot  recover,  in  an  action 
of  trespass  for  mesne  profits  against  an  assignee  of  the  mortga- 
gor, the  rents  and  profits  accruing  after  commencement  of  a  suit 
by  the  mortgagee  to  obtain  possession.^(a)  In  deciding  this 
point,  the  court  remark,  *'  it  seems  to  be  admitted  that  the  mort- 
gagor was  not  a  trespasser  before  he  was  served  with  the  writ 
in  the  action  to  foreclose."  '*  The  question  submitted  is  the  same 
as  if  the  action  were  between  the  mortgagee  and  mortgagor."^ 
'*He  cannot  be  considered  a  trespasser  until  after  an  entry  by 
the  mortgagee."^  Chancellor  Kent  is  of  opinion  that  the  assignee 
is  no  more  a  trespasser  than  the  mortgagor  himself;  and  that 
this  is  the  better  and  more  intelligible  American  doctrine.^(d) 

§  12.  Though  mere  occupancy  does  not  constitute  the  mort- 
gagor a  trespasser^  yet,  for  any  wrongful  act  on  his  part  relating 
to  the  estate,  the  mortgagee  may  maintain  trespass  against 

^  2  Cruise,  76;  1  Pow.  159  n.  160.  Goodier,  16  L.  J.  Q.  B.  (N.  S.)  436; 

See  Eyans  v.  Elliot.  9  Adol.  &  El.  842;  Wilton  v.  Dnnn,  7  Eng.  L    &  Eqn.  406; 

Doe  V.  Barton,  11,  807.    If  the  mortga-  Knowles  v.  Maynard,  18  Met.  852;  Doe 

gee  adopt  the  lessee  as  his  tenant,  he  v.  Olley.  12  Ad.  &  Ell.  481;  Wheeler  r. 

does  not  thereby  affirm  the  lease,  but  the  Brancomb,  5  Q.  B.  878;  Field  v.  Swan, 

lessee  holds  from  year  to  year.    Doe  v.  10  Met.  114;  Crosby  v.  Harlow,  8  Shepl. 

Bucknell,  8  Carr.  &  P.  506;  Brown  v.  499;  Simers  v.  Saltus,  18  Deuio.  214; 

Storey,  1  Scott,  N.  9.    See  Hill  v.  Jor-  Turner  v,  Gamerons,  See.  2  Eng.  L.  & 

dan,  80  Maine,  867;  Dixie  v.  Davies,  8  Eqn.  842;  Coke  v.  Pearsall,  6  Ala.  542; 

Eng.  L.  &  Equ.  510;'  Zeiter  v.  Bowman,  Massachusetts  v.  Wilson,  10  Met.  126. 

6  Barb.  188;  Clark  v.  Abbott,  1  Md.  Ch.  *  Wilder  v.  Houghton,  1  Pick.  87. 

474;  Henshaw  v.  Wells,  9  Humph.  568;  *  lb.  88. 

Smith  V.  Taylor,  9  Ala.  688 ;  Doe  r.  War-  *  lb.  89. 

burton,  11  Ad.  &    Ell    307;    v.  •  4  Kent,  166-7. 

(a)  But  where  dne  in  possession,  claim-  on  the  other  hand,  it  has  been  held,  that 
ing  under  the  mortgagor,  refuses  posses-  ejectment  would  not  lie  against  a  mort- 
sion  to  the  mortgagee  upon  his  enlry  for  gagor  as  a  trespasser,  without  notice; 
breach  of  condition,  the  latter  may  main-  there  being  a  privity  of  estate  and  a  ten- 
tain  an  action  against  him  for  mesne  ancy  at  will  by  implication.  But  it 
profits,  though  the  entry  be  insufficient  would  lie  against  an  assignee  of  the 
for  foreclosure.  Northampton,  &c.  v.  mortgagor.  It  will  be  seen  hereafter, 
Ames,  8  Met.  8.  that  the  action  of  ejectment  by  a  mort- 
em) Where  the  mortgagee  himself  pur-  gagee  is  now  abolished.  Rockwell  v. 
chases  under  a  sale  for  foreclosure,  after  Bradley,  2  Conn.  1 ;  Wakeman  v.  Banks, 
the  decree,  he  may  treat  an  occupant  lb.  445;  Groton  v.  Boxborough.6  Mass. 
under  the  mortgagor  as  a  tenant  or  a  50;  M'Call  v.  Lenox,  9  S.  &  R.  811, 
trespasser.  He  is  entitled  to  the  rents  Jackson  v,  Laughhead.  2  John.  75; 
from  the  time  of  demanding  possession  Jackson  v.  Fuller,  4,  215;  Jackson  v. 
or  obtaining  a  conveyance.  Castleman  Hopkins,  18,  487;  2  N.  Y.  R.  S.  812. 
V.  Belts,  2  B.  Monr.  158.  In  New  Hampshire,  the  mortgagor  may 
In  Massachusetts,  Connecticut  and  be  treated  as  a  trespasser.  Pettengillv. 
PennsyWania,  the  English  rule,  by  which  Evans,  1  N.  H.  54.  See  Metropolitan, 
a  mortgagor  is  not  entitled  to  notice  to  &c.  v.  Brown,  4  Hurl.  &  N.  4i^. 
quit,  has  been  adopted.    In  New  York 
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him;  as,  for  instance,  the  cutting  and  carrying  away  of  timber 
trees.  {Supra,  s.  7.)  Where  the  land  mortgaged  is  wild  land, 
a  question  has  been  made,  whether  a  general  usage  to  cut  tim- 
ber upon  such  land  is  to  be  held  equivalent  to  an  implied 
license.  Trespass  also  lies,  by  an  assignee  of  the  mortgage, 
against  an  assignee  of  the  mortgagor,  for  the  removal  of  fix- 
tures, though  erected  by  the.  latter  assignee.^ 

^  13.  A  lease  by  the  mortgagor,  subsequent  to  the  mortgage, 
is  valid  between  him  and  the  lessee,  and  as  to  all  the  world  but 
the  mortgagee,  and  entitles  the  lessee  to  redeem.' 

§  14.  Where  a  lease  has  been  nutde  before  the  mortgage,  the 
mortgagee  takes,  of  course,  subject  to  the  former,  and  cannot 
interfere  with  the  lessee's  possession,  so  long  as  the  latter  fulfils 
his  own  obligations  in  regard  to  the  land.  But  a  mortgagee, 
under  such  circumstances,  seems  to  stand  on  the  footing  of  any 
other  assignee  of  a  reversion,  and,  after  condition  broken,  nuty 
call  on  the  tenant  to  pay  rent  to  him  instead  of  the  mortgagor. 
Since  the  statute  of  Anne,  no  aUommerU  is  necessary  to  create 
this  liability  on  the  part  of  the  tenant.  Although  the  statute 
provides  that  any  payment  of  rent  by  the  tenant  shall  be  effec- 
tual until  he  has  notice  of  the  assignment,  yet,  upon  the  giving 
of  such  notice,  the  title  of  the  assignee  relates  back  to  the  time 
of  the  assignment.  Upon  this  principle,  the  mortgagee,  in  the 
case  supposed,  may  call  on  the  tenant  to  pay  not  only  future 
rents,  but  those  at  the  time  in  arrear,  and  may  distrain  fo.r  them. 
(P.  568.)  This  remedy  is  said  to  be  a  very  proper  additional 
advantage  to  mortgagees,  to  prevent  collusion  between  the  ten- 
ant and  the  mortgagor.^  It  has  been  seen,  that  in  several  of  the 
States,  by  express  statutes,  a  lessee  may  attorn  to  a  mortgagee 
after  forfeiture.     (See  Attornment.) 

§*  15.  Hence  it  appears,  that,  although  the  relation  of  land- 
lord and  tenant  does  not  subsist  between  mortgagee  and  mort- 

*  Stowell   V.  Pike,    2   Greenl.    8S7;    ard,  15  Pick.  147;  Mansonj  v.  U.  S. 
Smith  9.  Goodwin,  2  Greenl.  178.  Sec.  4  Ala.  N.  S.  786;  Gastleman  p.  Belt, 

'  See  Bacon  v.  Bowdoin,  22  Pick.  401;  2  B.  Hon.  158.    In  Kentucky,  he  may 

Mass.  Rev.  St.  ch.  107,  sec.  18.  bring  an  action  for  use  and  occupation. 

*  Moss  V.  Gallimore,  Doug.  279;  Birch  lb.    See  Kawson  v.  Eicke,  7  Ad.  k  £11. 
V.  Wright,  IT  R.  884;  Smith  v,  Shep-  451;  Field  v.  Swan,  10  Met.  112. 
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gBgor,  it  may  arise  between  the  mortgagee  and  the  lessee  of  the 
mortgagor. 

§  16.  In  the  cases  above  referred  to,  where  the  mortgagee's 
claim  of  rent  was  made  upon  breach  of  condition  by  the  mort- 
gagor; it  is  sajd,  the  mortgagor  previously  received  the  rent 
by  a  taoit  agreement  with  the  mortgagee,  but  the  mortgagee 
may  put  an  end  to  this  agreement  when  he  pleases.  Whether 
this  tacit  agreement  would  prevent  the  mortgagee  from  claiming 
rent  immediately  upon  the  execution  of  the  mortgage,  is  a  point 
not  distinctly  decided;  but,  on  principle,  it  would  seem  to  have 
no  such  effect.  The  true  view  of  the  matter  would  appear  to 
be,  that,  where  the  mortgage  is  made  before  the  lease,  the  lat- 
ter is  wholly  invalid  against  the  former;  but  where  the  lease 
is  made  first,  it  is  by  priority  paramount  to  the  mortgage, 
and  the  lessee  cannot  therefore  be  disturbed;  but  still  the  mort- 
gagee takes  the  place,  and  succeeds  to  all  the  rights  of  the 
mortgagor.(a) 

(a)  The  tenant  is  held  liable  to  pay  la  connection  with   the    snbject   of 

the  mortgagee  rents  due  at  the  time  leases  made  by  a  mortgagor^  may  be 

of  notice,  aa  weU  as  those  acoraing  snb-  stated  the  rale  of  law  applicable  to  the 

seqnently.    Popeo.  Biggs,  9B.&G.  245.  liability  on  the  part  of  the  mortgagee, 

(P.  667.)'  created  by  a  mortgage  of  leasehold  pro- 

If  a  mortgagee  enter  for  breach  of  perty. 

condition,  and  order  a  lessee  in  posses-  It  was  once  held,  that,  where  a  lease- 

sion  to  pay  him  the  rent,  thoagh  the  en-  hold  is  assigned  by  way  of  mortgage,  the 

try  be  not  sach  as  is  necessary  for  fore-  mortgagee  does  not,  like  other  assignees, 

closure,  it  will  still  give  the  mortgagee  a  become  liable  to  the  covenants  of  the 

title  to  the  rent  as  against  the  mortga-  lease  immediately f  but  only  after^ntry. 

gor.    Stone  v.  Patterson,  19  Pick.  4/6.  But  the  law  seems  to  be  now  settled 

A  tenant  of  the  mortgagor,  if  the  otherwise.  To  guard  against  this  con- 
mortgage  be  forfeited  during  his  lease,  sequence  of  an  assignment,  it  is  usual  to 
may  attorn  to,  and  take  k  lease  from,  mortgage  a  term  by  way  of  under-lease, 
the  mortgagee,  and  the  mortgagor  can  But  the  mortgagee  thereby  loses  the 
then  maintain  no  action  for  the  rent,  right  of  reiiewalf  which  he  would  have  as 
Jones  V.  Clark,  20  John.  51;  Magill  v.  assignee.  The  mortgagee  is  liable  only 
Hinsdale,  1  Conn.  464;  Jackson  v.  De-  for  rent  due  after  the  mortgage  is  made, 
lancy,  11  John.  865.  But  mere  notice  not  for  prior  instalments.  Eaton  v. 
to  a  lessee  by  the  mortgagee  will  not  Jaques,  Doug.  457;  Williams  v,  B^san- 
raake  him  his  tenant.  Johnson  v.  Jon*^s,  quet,  1  Brod.  &  B.  238;  2  Cruise.  108, 
9  Ad.  &  £11.  809;  Evans  v.  Elliott,  lb.  n.  a.;  1  Pow.  on  Mort.  197,  n.  1;  Blanej 
842.  V.  Bearoe,  2  Greenl.  182;  Astor  e.  Miller, 

A  mortgagee  remained  in  possession  2  Paige,  68;  Morris  «.  Mowatt,  lb.  586; 

six  years,  without  acknowledgment  of  McMurphy  v.  Minot,  4  N.  H.  251. 

the  mortgagor's  title,  bought  out  a  ten-  Devise  to  A,  B  &  G,  subject  to  a  life 

ant  for  life  of  the  equity,  and  occupied  estate,  and  charged  with  the  payment 

twenty  years  more.    Held,  his  occupancy  of  £200,  a  legacy  to  the  children  of  the 

was  not  adverse  during  the  tenancy  for  testators  niece.    Before  the  death  of  the 

life,  and  the  reversioner  miffht  redeem,  tenant  for  life,  A  and  B  conveyed  their 

Hyde  «.  Dallaway,  2  Hare,  528.  reversion  by  way  of  mortgage  for  500 
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§  17.  If  the  mortgagee  himself  take  a  lease  from  the  mort- 
gagor, he  shall  not  set  up  the  mortgage  as  a  defence  to  a  suit 
for  the  rent.  If  the  lenm  be  made  first,  he  may  refuse  to  pay 
rent,  which  shall  go  to  extinguish  the  mortgage  debt^ 

^  18.  The  lessee  of  a  mortgagor,  the  mortgage  being  prior 
to  the  lease,  if  ejected  by  the  mortgagee,  is  not  entitled  to 
emblements.^ 

§  19.  The  doctrine  that,  where  a  mortgage  is  pi'ior  to  a  lease 
made  by  the  mortgagor,  the  mortgagee  may  claim  rent  of  the 
lessee  as  his  tenant,  has  been  strongly  denied  in  New  Jersey 
and  New  York.  It  is  said  that  the  oose  of  Birch  v.  Wright,' 
the  only  case  where  the  point  is  pretended  to  hare  been  settled, 
does  not  decide  it,  but  stands  upon  other  grounds.(a) 

§  20.  A  mortgagee  in  possession,  being  the  legal  owner  of 
the  inheritance,  has  power  at  law  to  commit  waste.  (See  chap. 
31.)  But  a  court  of  chancery  will  restrain  him  from  doing  it* 
unless  the  security  is  defective;  or  will  decree  an  account  of 
the  trees  cut  down,  and  an  application  of  the  proceeds  to  pay, 

>  NewftU  V.  Wrigbt,  3  Mmb.  18S.   See       "  Lane  v.  King,  8  Wend.  5S4. 
Wolcott  V,  Sullivan,  1  Edw.  899.  '  1  T.  R.  878. 

years.  Held,  an  action  of  debt  would  by  bis  own  deed  to  claim  it  afterwards, 
lie  against  the  mortgagees  for  the  legacy.  But  in  the  present  case  the  defendant 
Braithwaite  v.  Skinner,  6  Mees.  &  W.  was  never  tenant  to  the  mortgagee,'  nor 
818.  *  even  to  the  mortgagor.  Moreover,  a 
(a)  A  mortgaged  land  to  B,  but  re-  statute  (Rev.  L.  192)  provides  that  a 
mained  in  possession,  and  conveyed  to  tenant  shall  not  attorn  to  a  ttranger, 
C.  C  admitted  D  as  his  tenant.  C's  Therefore,  D  could  not  lawfVilly  attorn 
interest  in  the  land  was  afterwards  sold  to  any  one  but  G  or  his  grantee,  and  E, 
on  execution  to  £.  Immediately  npon  holding  under  an  execution  sale  against 
the  sale,  and  before  a  deed  was  given,  D  0,  was  to  be  regarded  as  his  grantee; 
attorned  to  E,  and  agreed  to  occupy  at  while,  on  the  other  hand,  B  was  to  be 
a  certain  rent.  B  afterwards  notified  D  held  a  stranger.  Nor  was  the  attorn- 
to  pay  rent  to  him,  and  D,  receiving  an  ment  to  B  justified  by  the  statutory 
indemnity,  accordingly  paid  it.  £  brings  provision,  which  excepts  mortgagees 
an  action  against  D  for  the  rent.  Held,  from  the  general  prohibition  of  attorn- 
these  facts  furnished  no  defence  to  the  ment;  for  this  merely  leaves  attornment 
Bait.  A  distinction  was  taken  between  to  a  mortgagee  to  be  valid  or  void,  ac- 
the  case  of  a  lease  prior  to  the  mort-  cording  to  the  circumstances  of  the  case, 
gage  and  the  present  case,  where  it  but  does  not  justify  attornment  to  any 
was  subsequent  to  the  mortgage.  In  but  the  grantee  of  the  landlord.  Sou- 
the  former  case,  the  rent  passes  as  in-  ders  v.  Van  Sickle,  8Hal8t.3H;  M'Kir- 
cident  to  the  reversion  which  is  mort-  cher  v.  Hawley,  16  John.  289.  See  Ga- 
gaged,  and  the  mortgagor  is  estopped  vis  v.  M'Glary,  6  N.  H.  529. 
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first  the  interest,   and  then  the  principal   of  the  mortgage 

debt.*(a) 

§  20  a.  The  mortgagee  may  also  maintain  an  action  at  law 
against  the  mortgagor  for  waste.  Thus  actions  of  replevin, 
trespass,  case  and  trover  have  been  sustained.^ 

^  21.  A  mortgagee  in  possession  cannot  make  a  lease  of  the 
land  to  bind  the  mortgagor,  unless  there  be  an  absolute  neces- 
sity for  it;  and  if  the  mortgagor  bring  a  bill  in  equity  for 
reconveyance,  and  tender  the  amount  due,  although  the  mort- 
gagee set  up  such  lease  in  his  answer,  and  offer  to  reconvey 
upon  the  plaintiff's  assenting  thereto,  a  reconveyance  will  be 
decreed  free  from  this  condition.' 

'  Hanson  v.  Derby,  2  Vern.  892;  Sel.  Page  v.  Robinson,  10  Cash.  99;  Wood- 
Gas,  in  Chan.  80;  2  Grnise.  81.  See  ward  v.  Piokett,  8  Gray,  617;  Frothing- 
Evans  «.  Thomas,  Cro.  Jac.  172;  McCor-  ham  «.  M'Gnsick,  11  Shepl.40S;  Wright 
mick  V,  Digby,  8  Blackf.  99;  Reid  v.  v.  Lake,  80  Verm.  206;  Busaey  «.  Page, 
Bank.  &c.,  1  Sneed,  262;  Murdock,  2  2  Shepl.  182. 
fland,  461.  '  Hungerford  v,  Glay,  9  Mod.  1. 

'  Waterman  v.  Matteson,  4  R.  I.  689; 

(a)  So  a  mortgagee  will  be  held  liable  other  trees.    He  must  account  for  the 

for  palling  down  cottages  on  the  land,  proceeds  of  timber  cut  by  a  third  per- 

Sandon  v.  Hooper,  6  Beav.  246.  son,  which  are  received  by  him.    Blaney 

In  Maine,  a  question  has  been  made,  v.  Bearce,  2  Greenl.  182;  Gorev*  Jenness, 

whether  a  mortgagee  after  entry  may  1  Appl.  58.     (See  chap.  81.) 
cut  and  carry  away  for  sale  timber  and 
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CHAPTEfl  XXXI. 

EQUmr  OF  BEDEMPnON.      NATURE  OF  THE  ESTATE — ^WHO  MAT 

REDEEM,    ETC. 

1.  Distinction  between  an  equity  of  re-    10.  Heirs,  &c. 

demption  and  a  trust;  mortgagor    11.  Whether  the  whole  debt  must  be 
has  seisin.  paid. 

2.  Curtesy.  12.  Tacking. 

8.  Dower.  14.  Whether  known  in  U.  S< 

4.  Whether  assets.  16.  Future  advances,  &e. 

6.  Subject  to  legal  process.  17.  Time  of  redemption. 

7.  Who  may  redeem.  20.  "So  redemption  in  case  ot  fraud, 

8.  Subsequent  incumbrancers.  21.  Terms  of  redemption-— account— 4*0- 

9.  Dowress,  &c.— on  what  terms.  pairs,  interest,  Skc. 

§  1.  An  equity^ of  redemption  has  been  held  to  resemble  a 
trtisi.  But  in  some  respects  the  rights  of  a  mortgagor  are  bet- 
.  ter  protected  by  the  law,  than  those  of  a  ceslm.  A  trust  is  said 
to  be  created  by  the  contract  of  the  jxxrty,  and  therefore  subject 
to  his  directions.  But  an  equity  of  redemption  is  inherent  in 
the  land,  and,  as  has  been  seen  (ch.  29),  not  liable  to  be  impaired 
even  by  express  restrictions.  It  is  in  fact  the  creature  of  a 
court  of  equity,  and  not  an  interest  reserved  by  the  parties. 
The  former,  anciently,  did  not  bind  a  party  coming  to  the  estate 
in  the  post;  while  the  latter  adhered  to  the  estate,  into  whose 
hands  soever  it  might  come.^  A  mortgagor,  after  breach  of 
condition,  if  in  possession,  has,  in  the  view  of  a  court  of  equity, 
an  equitable  seisin,  equivalent  to  a  legal  seisin  in  the  view  of  a 
court  of  law.  Hence,  his  interest  is  subject  to  conveyance, 
devise,  descent,  entailment,  mortgage,  and  to  be  charged  with 
an  annuity.     It  is  not  a  mere  right,  but  an  estate  in  the  land. 

>  Pawlett  9.  Att'y  Gen.,  Hard.  469}  worth,  18  lU.  664;  King  v.  The  Mer- 
17  Yes.  188(  2  Cruise.  88;  Wood  v.  chants',  &c.,  1  Seld.  547;  Briggs  v, 
Jones,  Meigs,  618.  See'Goates  v.  Wood-    Davis,  20  K.  T.  16. 
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The  mortgage  itself  being  only  a  chone  in  action^  unless  the  own- 
ership of  the  land  is  in  the  mortgagor,  it  is  in  nobody.  The 
interest  of  the  latter  is  no  otherwise  a  right  of  action  than  every 
trusty  which,  though  not  to  be  executed  but  by  subpoena  out  of 
chancery,  is  still  regarded  as  real  estate.^(a) 

§  2.  On  the  same  principle,  an  equity  of  redemption  is  sub- 
ject to  curtesy,  if  the  wife  is  in  possession  of  the  land  during 
coverture.  For,  though  such  possession  is  a  mere  tenancy  at 
will,  it  is  in  equity  that  of  the  real  owner ,  subject  only  to  a  pecu- 
niary charge.  Nor  is  the  husband  to  be  deprived  of  curtesy 
on  the  ground  of  laches,  in  not  paying  off  the  mortgage  and 
thereby  acquiring  an  absolute  title,  by  analogy  to  the  rule  which 
requires  of  him  actual  entry  upon  a  legal  estate  of  the  wife; 
for  the  payment  of  a  mortgage  is  a  far  more  difficult  matter 
than  a  mere  entry  upon  land;  besides  that  the  mortgagee  is 
entitled  to  notice,  before  he  is  bound  to  accept  such  payment. 
Upon  these  grounds,  a  decision  of  Sir  Joseph  Jekyll,  disallow- 
ing curtesy  in  an  equity  of  redemption,  was  reversed  by  Lord 
Hardwicke.^ 

'  2  Cruise,  118;  2  Abr.  Eq.  728;  Cm-  1  Atk.  608.    See  Httner  v,  Egere,  28 

borne  v,  Scorfe,  1  Atk.  608$  ElUthorpe  Penn.  805;  Sentill  v.  Robeson,  2  Jones, 

V.  Dewing.  1  GhiBm.  140.  Equ.  510. 

'  Gasborne  v.  Inglis,  2  Abr.  Eqa.  728; 

(a)  In  Soatb  Carolina  and  Pennsyl-  the  assignee  of  a  mortgagor  cannot  main- 

tania  the  right  of  redemption  is  not  an  tain  a  Mil  for  injunction   against  the 

equitable,   but    a    strictly  legal    right,  mortgagee,  who  is  proceeding  to  recover 

State  V,  Laval,  4  M'C.  840;  Anderson  v.  possession  at  law;  and  for  a  decree  that 

Neff,  11  S.  &  R.  228.  the    mortgage  be    cancelled.    Hunt  v. 

An  equity  of  redemption  is.a  iUlt  in  Haynard,  0  Pick.. 489.    See  Eastman  v. 

equity,  not  merely  a  trutt.    1  Sand.  Us.  Foster,  8  Met.  19. 
208.    See  Sampson  v.  Paltison.  1  Hare.        A  mortgagee  is  not  precluded,  by  the 

688<  Downe  «.  Morris,  8  Hare,  404.    A  nature  of  his  relation  to  the  mortgagor, 

mortgage  deed  does  not  per  «€  create  a  from  buying  the  land,  under  a  mortgage 

trust ;  it  conveys  the  estate  subject  to  a  sale,  at  a  low  price.    Mott  v,  TValkley,  8 

condition.  The  mortgagee  is  not  acconnt-  Edw.  590. 

able  to  any  one  until  he  enters,  takes  pos-        Conveyance  to  A  in  trust,  chargeable 

session,  and  receives  the  rents  and  profits,  with  a  certain  sum,  subject  thereto  in 

in  which  case  he  may  in  some  sense  be  trust  for  B,  and  with  a  power  of  sale  to 

considered  as  a  trustee,  for  he  is  to  ren-  A.   Held,  A  could  not /orec/o««.  1  Hare, 

der  an  account;  but  this  roust  be  done  588.    See,  as  to  the  nature  of  the  estate 

in  the  manner  and  for  the  purposes  pro>-  or  title  called  an  equity  of  redemption, 

vided  in  the  several  statutes  for  redeem-  Burgess «.  Wheate.  1  W.  Bl.  145; Preston 

ing  mortgages,  and  he  is  not  trustee  in  v.  Christmas,  2  Wils.  86;  Viscount,  &c.  v. 

any  other  light.    Hence,  under  the  stat-  Morris,  8  Hare,  407;  Asay  v.  Hooner.  5 

ute  giving  equity  Jurisdiction  of  trusts  Barr,  21;  Borst  v.  Boyd,  8  Sandf.  Cha. 

to  the  Supreme  Court  in  Massachusetts,  501;  Silvester  «..  Jarman,  10  Price,  81; 
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§  3.  But,  in  England,  independently  of  an  express  statute,  an 
equity  of  redemption  is  not  subject  to  dower.  In  this  respect, 
it  is  placed  on  the  same  footing  with  a  trust.^  In  one  case,^  the 
Master  of  the  Bolls  said,  he  did  not  know,  or  could  find  any 
instance,  where  dower  of  an  equity  of  redemption  was  contro- 
verted and  adjudged  against  the  dowress;  and  decreed  in  favor 
of  the  claim.  But  afterwards'  Lord  Talbot  made  a  contrary 
decision  in  regard  to  a  trust,  which  has  been  since  uniformly 
adhered  to.  And  no  peculiar  equities  on  the  part  of  the  wife 
will  operate  to  change  the  rule  in  her  favor;  as,  for  instance, 
the  facts,  that  the  husband  expressed  his  expectation  and  desire 
that  she  should  have  dower,  and  was  so  instructed  by  the  per- 
son who  drew  his  will;  that  the  wife  is  left  for  the  most  part 
otherwise  unprovided  for;  and  that  certain  articles  of  luxury, 
such  as  a  coach  und  horses,  and  plate,  are  bequeathed  to  her,  for 
which  she  can  have  no  use  without  dower  to  support  her.^(a) 

>  2  Cruise,  122.  '  Att'y  Gen.  v.  Scott,  For.  188;   1 

*  BftoJu  9.  Sutton,  2  P.  Wma.  719.         Cruise,  444. 

*  Dixon  V,  Saville,  2  Cruise,  117. 

Coates  V.  Woodvortb,   18   Illin.  654;  Rev.  Sts.  262,  268;  Ark.  Rev.  Sts.  887; 

Chapman  v.  Mull,  7  Ired.  Equ.  292;  Verm.  Rev.  St.  289;  Wise.  Rev.  Sts. 

Clarke  v.  Sibley,  13  Met.  210;  Hewitt  v.  883;  Thompson  v,  Boyd,  1  N.  J.  68;  2, 

Hultng,  11  Penn.  27;  Pratt  v.  Thornton,  548;  Tabele  v.  Tabele,  1  John.  Cha.  45; 

28  Me.  855;  Bank,  &c.  v.  Whyte.  1  Md.  Titus   v.    Neilson.    5,    452;    Mantz    v, 

Cha.  586.  Buchanan,  1  Md.  Ch.  202;  Hoogland  v. 

(a)  By  a  recent  statute,  dower  is  al-  Watt,  2  Sandf.  Cha.   148;   Denton  v. 

lowed  in  equitable  estates.    In  Mary-  Nanny,  8  Barb.  618;  Frost  v.  Peacock, 

land,  and  the  Maryland  part  of  the  Dis-  4  £dw.  Cha.  678;  Bolton  v.  Ballard,  18 

trict  of  Columbia,  the  old  English  rule  Mass.  229;  Hildreth  v.  Jones.  18  lb.  525; 

prevailed,  till  expressly  changed  by  Stat-  Kiles  v    Nye,   18   Met    185;    Lund  v. 

ute  in  the  year  1818.    See  Miller  v.  Woods,  11  Met.  566;  Wedge  v.  Moore, 

Stnmp,  SGill,  804;  M'lver  v.  Cherry,  8  6  Cush.  8;  Raynham  v.  Wilmarth,  18 

Hnniph.  718;  Sielle  v.  Carroll.  12  Pet.  Met.  414;  Gage  v.  Ward,  25  Maine,  101; 

201;  Maybnrry  v.  Brien.'15  lb.  21.  Littlefield  v.  Crocker,  80,  192;  Rossiter 

lu  the  United  States,  the  English  rule  v.  Cossit,  15  N   H.  88;  Clough  v.  Elliott, 

is  not  adopted.    It  has  been  seen  (chap.  8  Fost.   182;  Matthewson  v.  Smith,   1 

9).  that  in  several  of  the  States  dower  Ang.  22;  Danforth  v.  Smith,  28  Verm, 

is  allowed,  by  express  statute,  in  all  247;  Brown  v.  Lapham,  8  Cush.  558; 

tquiiabU  estates;  and  decisions  to  the  Tillinghast   v.  Fry,    1  Ang.    58;  Van 

same  effect,  in  regard  to  equities  of  re-  Vronker  v.  Eastman,  7  Met.  157;  Thayer 

demption,  have  been  made  in  New  York,  v.  Richards,  19  Pick.  398;  Henry's  Case,  4 

Connecticut  and  Massachusets.    Chan-  Cush.  257;  Hinds  v.  Ballou,  44  N.  H. 

cellor  Kent  says,  that  dower  is  allowed  619;    Norris  v.   Morrison,  45  lb.  490; 

in  equities  of  redrmption  in  Massachu-  Conover   v.  Porter,   14  Ohio  St.  450; 

setts,  New  York,  Connecticut,  New  Jer-  M'Arthur  v.  Franklin,  15  Ohio  St.  485. 

sey,   Pennsylvania,  Virginia,  Alabama,  (In  New  Jersey,  a  contrary  doctrine  was 

Indiana,  and  probably  most  or  all  of  the  formerly  held.    Montgomery  v.  Bruere,  1 

••ther  States.    4   Kent.  44;  Cooper  v.  South.  260.     See  Thompson  v.  Boyd.  1 

Whitney,  8  Uill,  95.     See,  also,  Mich.  N.  J.  88;  2  lb.  548;  Hinchman  v.  Stiles, 
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But  where  a  mortgage  is  made  /or  years^  and  not  in  fee,  dower 
is  allowed  in  the  equity  of  redemption.  If  the  mortgage  hoB 
been  satisfied,  chancery  will  remove  the  term  for  the  benefit  of 
the  widow;  if  not,  she  will  be  bound  to  pay  one-third  of  the 
interest  or  of  the  principal.* 

§  4.  In  England,  an  equity  of  redemption  was  formerly  not 
legal  aaseta  in  the  hands  of  the  heir,  but  he  might  plead  '*  rims 
per  de9cent.^^  Since  the  statute  of  frauds,  like  a  trust,  it  has 
been  held  to  be  assets  in  equity;  but  only  to  pay  debts  of  that 
description,  to  which  the  lands  would  have  been  liable  if  it  had 
been  a  legal  estate.  Where  the  mortgage  is  made  for  years,  the 
equity,  being  incident  to  the  reversion  in  fee,  is,  like  the  latter, 
legal  assets.^  By  St.  3  and  4  Wm.  IV,  ch.  104,  equities  of 
redemption,  generally,  are  made  legal  assets;  and  the  English 
rule  has  no  application  in  this  country. 

§  5.  In  England,  an  equity  of  redemption  has  been  held  not 
liable  to  be  taken  on  execution.  And  it  has  been  doubted 
whether  this  principle  is  changed  by  St.  1  and  2,  Vict.,  ch.  110. 
But  VL  judgment  is  a  lien  upon  an  equity  of  redemption.^  And  in 
the  United  States  equities  of  redemption  are  almost  universally 
made  subject  to  legal  process  for  the  debts  of  the  mortgagor. 
This  subject  will  be  considered  hereafter.(a)  (See  ch.  35.)  On 
the  other  hand,  the  interest  of  a  mortgagee  before  foreclosure 
cannot  be  taken  upon  execution.^ 

§  6.  Although  an  equity  of  redemption  is  liable  to  be  taken 
on  execution  by  third  persons,  the  mortgagee  himself  shall  not 
be  allowed  to  take  it  upon  a  judgment  recovered  for  the  mort- 
gage debt;  because  a  shorter  time  is  allowed  for  redeeming  an 

>  2  Grnise.  128.  Forth  v.  Duke,  Sec.  4  Madd.  601;  Coote, 

*  lb.  128—4.  79  80. 

*  PlQQket   V.  PeDson,    2   Atk.  290}       ^  I  JPow.  255,  n.  1.     (See  ch.  82.) 

« 

1  Stockt.  861,  454.    In  Ohio,  where  the  not  thus  liable.    Van  Ness  v.  Hyatt,  18 

condition  is  broken  before  marriage,  and  Pet.  294.    See,  also,  for  the  law  in  South 

the  equity  of  redemption  released  afler,  Carolina,  State  «.  Laval,  4  HcC.  840$ 

there  is  no  dower.    Rands  «.  Kendall,  15  Hill  v.  Smith.  2  McL.  448. 

Ohio,  671.)  In  New  York,  an  equity  of  redemption 

If  the  executor,  &c.,  of  the  husband  is  held  liable  to  execution  by  the  corn- 
redeem  the  mortgage,  the  widow  shall  mon  law  of  that  State.  Jackson  «.  Wil- 
have  dower.    18  Mass.  227,  525.  lard,  4  John.  41 ;  Hitchcock  v.  Harriog- 

(a)  In  that  part  of  the  District  of  ton,  6,  290;  Collins  ».  Torry,  7,  278. 
Columbia  ceded  by  Maryland,  they  are 
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equity,  sold  on  execution,  than  for  redeeming  the  land  itself.^ 
But  where  a  negotiable  note  secured  by  mortgage  is  assigned 
without  the  mortgage,' the  equity  of  redemption  may  be  attached 
and  sold  ou  execution  by  the  indor8ee.^(a) 

^  7.  With  regard  to  the  persons  who  are  entitled  to  redeem; 
it  is,  of  course,  to  be  understood,  that  any  party  in  whom  the 
law  vests  an  equity  of  redemption,  either  by  its  own  operation 
or  by  his  voluntary  act,  may  redeem  the  mortgage;  indeed,  the 
latter  part  of  the  proposition  is  a  mere  repetition  of  the  former, 
since  an  equity  of  redemption  is  itself  nothing  else  but  the  right 
or  power  to  redeem.  It  seems,  any  one  may  redeem  a  moit- 
gage,  who  is  .entitled  to  the  legal  estate  of  the  mortgagor,  or 
claims  a  subsisting  interest  under  him.^  Thus,  a  lessee  who 
took  a  lease  after  the  mortgage.     So,  it  seems,  the  holder  of  a 

'  Atkins  V.  Sawyer,  1  Pick.  861 ;  Gamp  v,  Dnane,  9  John.  691;  lb.  611;  Smith 

V.   Coxe.  1  Dev.   &  B.   62;  Goring  v.  v.  Manning,  9  Mass.  422;  4  Kent,  166; 

Sbreve,  7  Dana,  64;  Palmer  v.  Foote,  7  N.  Y.  St.  1888,  262;  Parvis  v.  Brown,  4 

Paige,  487;  Waller  v.  Tate,  4  B.  Mon.  Ired.  Eqa.  413;  Boarman  v.  Catlett,  18 

681;  Lysterv.  Holland,  1  Yes.  Jun.  481;  Sm.  &  M.  149;  Brainerd  v.  Cooper,  10 

Tice  V.  Annin.  2  John.  Gh.  180.  N.  T.  866;  M'Dougald  v.  Gapron,  7  Gray, 

'  Grane  V.  March,  4  Pick.  181.  278;  Beach  «.  Gooke,  8  Tiffa.  (28  N. 

*  Gibson   v.  Crebore,  6   Pick.    149;  Y.)  698. 
Moore  V.  Beasom,  44  N.  H.  216;  Grant 

• 

(a)  One  holding  a  note  secured  by  debt,  extinguishes  the  incumbrance  and 

mortgage  indorsed  the  note  and  assigned  passes  an  absolute  title  to  the  purchaser, 

the  mortgage  to  a  third  person.    The  Pierce  v.  Potter,  7  Watts,  476. 
mortgagor  afterwards  died,  having  de-        If  the  mortgagee  purchases  the  land 

vised  all  his  real  estate  to  the  mortgagee,  for  less  than  the  debt,  the  mortgagor 

The  latter  gave  his  own  note  to  the  as-  cannot  compel  an  entry  of  satisfaction 

signee  for  the  amount  of  the  first  note,  on  the  mortgage.    lb. 
with  the  interest  which  bad  accrued  on        In  Kentucky,  it  is  held,  that,  although 

it,  the  second  note  bearing  a  memoran-  an  equity  cannot  lawfully  be  sold  on  ex- 

dum,  that  when  paid  it  would  discharge  ecution,  in  a  suit  by  the  mortgagee;  yet, 

the  first.    The  assignee  retained  the  first  if  sold,  and  if  the  purchaser  pay  the 

note,  brought  a  suit  on  the  second,  re-  mortgage  debt,  he  stands  in  the  place  and 

covered  judgment,  levied  on  the  right  of  succeeds  to  tb.e  rights  of  the  mortgagee, 

redemption,  and  indorsed  the  proceeds  Goring  v.  Shreve,  7  Dana,  221.    If  land 

ori  the  first  note  in  part  payment.    In  an  be  mortgaged  to  a  surety  as  indemnity, 

action  brought  by  the  purchaser  of  the  it  cannot  qe  taken  on  execution  for  the 

equity,  held,  the  levy  was  void,  the  facts  debt.    Bronson  v.  Robinson,  4  B.  Monr. 

showing  a  sale  in  behalf  of  the  mortga-  148.    See  Koe  v.  Gouch,  1  Root.  462; 

gee  of  the  right  of  redemption,  for  the  Buck  v.  Sherman,  2  Doug.  (Mich)  176; 

purpose  of  paying  the  mortgage  debt.  Bratton,  &c.  8  Barr,  164;  Mottv.Glark, 

Washburn  v.  Goodwin,  17  Pick.  187.  9,  899;  Towers  v.  Tuscarora,  Sec.,  8, 297; 

In  New  York,  an  equity  of  redemption  Hartz  v.  Woods,  lb.  471;  Gathcart's, 

cannot  be  soId,upon  an  execution  founded  &c.  18  Penns.  416;  Klock  v.  Gronkhite,  1 

on  a  judgment  at  law  for  the  mortgage  Hill,  108;  Brouster  v    Robinson,  4  B. 

debt.    2  Rev.  St.  868.  Mon.  148;  Freeby  v.  Tupper,  16  Ohio, 

In  Pennsylvania,  the  sale  of  land  mort-  467. 
gaged,  under  an  execution    upon    the 
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mere  easement  in  the  land.^  So  where  one  co-tenant  conveys  a 
parcel  of  the  land  by  metes  and  bounds,  takes  back  a  mortgage 
and  assigns  it,  a  lessee  for  years  from  the  mortgagor  may  redeem 
the  mortgage  from  the  assignee,  if  he  has  no  title  under  the 
other  co-tenant.'''  But,  in  general,  a  mere  equitable  owner,  such 
as  a  cestui  que  trust;  or  one  having  a  mere  personal  claim,  such 
as  an  annuitant;  or  a  party  holding  a  contract  in  relation  to  the 
land;  cannot  redeem.^ 

§  8.  Any  subsequent  incumbrancer  may  redeem,  and  thereby 
take  the  place  of  the  prior  one;  such  as  a  judgment  creditor, 
in  those  States  where  a  judgment  constitutes  a  lien  on  real 
estate.(a)  And,  in  England,  the  cognizee  of  a  statute,  (see  ch. 
29,  sec.  1,  n,)  acknowledged  after  the  filing  of  a  bill  for  fore- 
closure, has  been  allowed  to  redeem  even  after  the  foreclosure, 
if  recent,  and  although  the  mortgagee  had  no  notice.  So  where 
a  tenant  mortgages  for  years,  and  the  land  escheats,  the  lord  of 
the  manor  may  redeem.  So  the  crown  may  redeem  a  mortgage 
on  an  estate  forfeited  for  crime.  So  the  assignee  of  a  bankrupt, 
even  a  prowling  assignee,  who  buys  an  equity  long  abandoned 
for  a  trifling  sum.^ 

^  9.  A  dowress  or  jointress  may  redeem.  So  a  tenant  by  the 
curtesy.  In  one  case,  in  Massachusetts,  it  was  doubted,  on 
Account  of  the  court^s  limited  equity  jurisdiciion,  whether  a 
widow  could  redeem  for  the  purpose  of  entitling  herself  to 
dower.  But  it  seems  to  be  now  well  settled  that  she  may. 
Dower  is,  however,  subject  to  the  rights  of -the  mortgagee,  and 
he  may  defend  against  the  claim  till  the  mortgage  is  sati8fied.^(d) 


>  Bacon  v.  Bowdoia,  22  Pick.  401. 

■  lb.  2  Met.  591. 

*  2  Story's  Equ.  sec.  1028;  Upham  v. 
Brooks.  2  W.  &  M.  407;  Porter  v.  Road, 
1  Appl.  868. 

^  2  Cruise,  127;  Crisp  v.  Heath,  7 
Vin.  Abr.  62;  2  Lit.  884;  Baok,  &c.  v. 
Carrol,  4  B.  Moor.  45;  Downe  v.  Morris, 
8  Hare,  404.  (Id  Alabama,  a  second 
mortgagee  may  either  pay  the  first  mort- 


gage, and  then  file  a  bill  to  hare  a  sale 
for  payment  of  both  mortgages,  or  he 
may  file  a  bill  for  foreclosure  without 
payment,  making  all  necessary  parties, 
and  have  a  decree  for  sale  to  pay  both. 
Cullum  V,  Irwin,  4  Alab.  N.  S.  462; 
Chambers  «.  Mauldin,  lb.  477.  See 
Moore  v.  Beasom,  44  N.  H.  216.) 

*  Bird  9.  Gardner,  10  Mass.  864.    See 
Wilkins  v.  French,  2  Appl.  111. 


(a)  In  New  Hampshire,  an  attaching  assignee  may  redeem  from  the  execution 

creditor.    N.  H.  St.  1845,  288.    Where  purchaser.    Bigelow  v.  Willson,  1  Pick, 

an  equity  of  redemption  is  attached,  the  486.    See  chap.  82. 

owner  may  still  make  another  mortgage  (6)  It  has  been  heretofore  held,  that, 

of  it,  and  the  second  mortgagee  or  his  where  a  purchaser  of  the  equity  of  re- 
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• 

§  10.  In  ease  of  the  mortgagor's  death,  his  heir  or  assigiiee 
aloue  can  redeem.     And,  even  though  the  estate  be  insolvent, 

this  is  no  ground  of  objection  to  a  redemption  by  the  heirs; 
more  especially  after  the  lapse  of  a  long  time  from  the  mortga- 

demption  pays  the  mortgage  debt,  and  to  extinguish  the  mortgage.  Jennison  v. 
takes  an  assignment  of  the  mortgage,  Hapgood,  14  Pick.  845.' 
the  widow  cannot  redeem  without  pay-  A  mortgaged  land,  his  wife.  B.  Join- 
ing the  whole  debt.  But  a  recent  case  h>g,  to  release  her  dower.  After  the 
in  Massachusetts  decides,  that  a  wife  who  death  of  A,  his  administrator  sold  the 
signed  the  mortgage,  releasing  her  dowei,  equity  of  redemption  to  G,  who  took 
may  redeem  after  the  husband's  death,  possession  of  the  land.  G  then  paid  the 
by  paying  her  proportion  of  the  debt,  mortgage  debt,  took  an  assignment  of 
estimated  according  to  the  vatne  of  the  the  mortgage,  and  afterwards  made  a 
rest  of  the  estate,  including  the  rever-  declaration  that  he  held  for  the  pnfpose 
sion.  If  another  person,  claiming  under  of  foreclosure.  B  had  no  notice  of  his 
the  mortgagor,  redeems,  she  will  be  en-  purpose  to  foreclose,  and  brought  a  bill 
titled  to  her  share  of  the  land  by  paying  in  equity  to  redeem.  Decreed  for  the 
her  share  of  the  debt,  according  to'  the  plaintiff,  and  that  the  defendant  should 
▼alue  of  her  life  interest  in  one -third  of  account  from  the  time  of  assignment. 
her  estate.  Yan  Duyne  v.  Thayer,  14  Gibson  v.  Grehore,  6  Pick.  146. 
Wend.  283;  Gibson  v.  Grehore,  6  Pick.  In  Ohio,  a  widow  may  redeem,  though 
146;  6  John.  Gh.  482;  Gass  v.  Martin,  6  she  Join  in  the  mortgage,  unless  she  waa 
N.  H.  25;  Yan  Yroncker  v,  Eastman,  7  made  partyto  the  foreclosure.  McArthnr 
Met.  157.  See  Gregory  v.  Gregory,  16  v.  Franklin,  16  Ohio  St.  198. 
Ohio  St.  660;  Hinds  v.  Ballon,  44  N.  H.  In  Mew  York,  where  a  wife  pledges 
619;  Baker  v.  Fettes,  16  Ohio  St.  596;  her  own  land  for  a  debt  of  the  husband, 
also  Morris  v.  Morrison,  45  N.  H.  490;  she  has  all  the  rights  of  a  surety.  Bat 
(affirming  the  distinction  above  stated  as  if  she  Joins  in  a  mortgage  of  his  land, 
to  the  payment  of  the  whole  or  of  only  she  cannot  claim  that  it  Im  satisfied  from 
one'tkird  of  the  debt;  (M' Arthur  v.  his  interest  alone,  so  aa  to  give  her  a 
Franklin,  16  Ohio  St.  198,  (deciding  that  right  of  dower.  Hawley  v.  Bradford,  9 
by  consent  only  a  proportion  may  be  Paige,  200.  In  case  of  a  sale  under  the 
paid.)  mortgage,  she  shall  have  dower  oiAy  in 

If  the  purchaser  of  an  equity  of  re-  the  surplus  remaining  after  payment  of 

demption  takes  an  assignment  of  the  the  debt;  but  the  costs  of  suit  will  not 

mortgage,  and  continues  in  possession  of  be  allowed  as  against  her.    lb. 

the  lai^  more  than  three  years  from  In  Michigan,  if  the  heir  or  other  rep- 

■uch  assignment,  the  condition  having  resentative  of  the  mortgagor  redeem  the 

been  broken  before  the  sale,  and  then  land,  the  widow  may  either   pay  her 

the  husband  dies,  the  widow  may  redeem,  share  and  take  one-third  of  the  land,  or . 

unless  she  had  notice  of  his  being  in  pos-  ^ke  so  much  less  than  a  third  as  will  be 

session  for  condition   broken;   and,  in  equivalent  to  her  share  of  the  debt, 

snch  case,  the  defendant  shall  account  Mich.  Rev.  St.  262-8. 

only  for  rents  received,  and  be  allowed  In  Arkansas,  where  land  subject  to 

only  for  repairs  made,  since  the  husband's  mortgage  is  sold  for  the  mortgage  debt 

death.    Baton  v.  Simonds,  14  Pick.  98.  after  the  husband's  dtoth,  she  will  be 

A  mortgagor  devised  the  estate  to  his  entitled  to  the  interest  of  one-third  of 
son,  who  died,  leaTing  a  widow.  The  any  surplus.  Rev.  St.  887. 
executor  sold  the  equity,  purchased  it  In  Yermont,  the  widow  of  a  mortga- 
Iiimself,  and  redeemed  the  mortgage,  gor  has  dower  upon  payment  of  her  pro- 
paying  one-half  of  it  with  assets  in  his  portion  of  the  debt,  under  direction  of 
hands  as  executor,  according  to  the  di-  the  Probate  Gourt.  If  the  heir,  &c., 
rections  of  tho  will,  and  the  rest  with  his  pay  the  debt,  she  has  one-third  of  the 
own  funds.  The  sale  was  affirmed  by  land,  dedncting  the  value  of  the  pay- 
the  son's  widow  and  heirs.  Held,  the  ment.  The  administrator  is  required  to 
widow  should  have  for  her  dower  the  in-  pay  the  mortgage,  if  for  the  benefit  of 
terest  for  her  life  of  one-third  of  the  those  interest^  to  redeem,  either  from 
price  of  the  equity,  and  one-third  of  the  the  personal,  or  by  sale  of  the  real  es- 
amount  paid  from  the  testator's  estate  tate.    If  there  is  a  sufficient  persona! 

37 
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gor's  death,  during  which  the  creditors  have  done  no  act  towards 
redemption.^ 

^  11.  A  party  interested  cannot  redeem  a  moi*tgage,  without 
paying  the  whole  debt;  and,  if  he  has  only  a  partial  interest  in 
the  property,  he  will  stand  in  the  place  of  the  party,  whose 
interest  in  the  estate  he  discharges.  The  distinction  is  made, 
that  one  person,  having  a  partial  interest  in  property  mortgaged, 
cannot  compel  other  owners  to  contribute  for  its  redemption; 
because  a  foreclosure  may  perhaps  be  for  their  benefit.  But, 
if  he  redeem  alone,  he  may  hold  the  whole  till  he  is  reimbursed. 
He  is  an  assignee,  and  stands  in  the  place  of  the  mortgagee. 
So,  if  one  of  several  mortgagees,  in  a  subsequent  mortgage, 
elects  not  to  pay  his  share  in  redeeming  a  prior  one;  the  others, 
who  do  redeem,  have  a  prior  lien  for  the  sum  paid,  and  may  in 
equity  compel  the  former  to  pay  his  share,  or  convey  his  inte- 
rest to  themselves.^(a) 

*  Smith  V.  Manning,  9  Mass.  422;  El-  Brooks  v.  Harwood,  8,  497;  ChHtenden 

lioU  9.  Pattou,  4  Yerg    10;   Shaw  v,  v.  Barney,  1  Verm.  28;  Smith  v.  Kelly, 

Hoadley,  8  Blackf.  165;  Wells  v.  Morse,  27  Me.  287;  Hubbard  v.  Ascatuey,  &c., 

11  Verm.  17.  20  Verm.  402;  Brown  v,  Worcester,  &c., 

'  6  Pick.  162;  Messiter  v.  Wright,  16,  8  Met.  47. 
1&8;  Saunders  v.  Frost,  5  lb.  269.    See 

estate,  the  court  may  order  dower  in  the  cross    bill  filed  by  them,  that  this  is 

whole  land.    Verm  Rev.  St.  289.  absolutely  necessary  for  their   protec- 

In  Maine,  a  mortgagor  may  devise  his  tion.     Farmers',    &c.    v.    Seymour,    9 

equity  in  lieu  of  dower.    So  the  Probate  Paige,  688. 

6ourt  may  assign  it.    The  widow  may  A  mortgagor  of  two  parcels  of  land, 

then  redeem,  or  the  heir,  who  may  then  who  conveys  one  of  them,  cannot  compel 

eject  her  till  she  refunds.    Wilkins  v.  his  grantee  to  contribute  to  a  redemption 

French,  2  Appl.  111.  of  the  mortgage.    Allen  v.  Clark,  17 

In  New  Hampshire,  where  one  of  sev.-  •  Pick.  47.   But  if,  after  such  conveyance, 

eral  mortgagees  was  to  have  possession  together  with  a  mortgage  back  for  the 

of  part  of  the  premises  for  life,  and  a  purchase-money,  the  mortgagor  convey 

pecuniary  provision,  under  certain  cir-  the  other  parcel  to  another  grantee,  and 

cumstances,  not  exceeding  a  particular  become  insolvent,  and  the  second  grantee 

sura;  held,  a  tender  by  the  widow  to  an  refuse  to  contribute  to  a  redemption,  the 

assignee   of  the  husband  of  a  sum   of  first  grantee,  upon  redeeming,  may  claim 

money,  as  an   indemnity  against  such  an  assignment  of  the  mortgage,  and  thus 

provision,  did  not  discharge  the  mort-  compel  contribution.    lb. 

gage,  or  give  her  a  claim  to  dower.  Bui-  Mortgage  of  two  lots  of  land.    The 

lard  V.  Bowers,  10  N.  H.'600.    The  bus-  right  of  redeeming  one  was  transferred 

hand  or  his  asnignee  would  be  entitled  to  A,  and  the  right  of  redeeming  the 

to  possession,  and  the  widow  to  dower,  other  to  B,  and  the  mortgagee  afterwards 

until  a  claim  made  for  such  provision.  lb.  released  the  former.    Held,   B.  in  re- 

(a)  Where  a  suit  for  foreclosure  is  deeming,  could  not  compel  A.  to  contri- 

brought  against  more  than  one  defend-  bute,  but  was  entitled  to  an  alvatenieut 

ant,  it  will  not  be  delayed  to  give  them  of  such  proportion  of  the  sum  due  Ktw 

opportunity  of  litigating  their  own  mu-  the  mortgage,  as  the  value  of  A's  parcul 

tual  rights;   unless  it  appear,  upon  a  bore,  at  the  time  of  making  the  mori- 


EQUITY  OF  REDEMPTION.     NATURE  OF  THE  ESTATE,  ETC.     579 

§  12.  In  this  connection  we  may  consider  the  doctride  of 
tacking,  *In  England,  agreeably  to  the  maxim,  that  '*  he  who 
will  have  equity  must  do  equity,"  it  has  been  held,  that  a  mort- 
gagor cannot  redeem  the  mortgaged  estate,  without  paying  not 
only  the  mortgage  debt,  but  a  subsequent  bond  given  by  him  to 
the  mortgagee  for  money  borrowed.  But  this  doctrine  wiGu»  not 
adhered  to  with  respect  to  the  mortgagor  himself.  It  is,  how- 
ever, still  retained  as  against  the  h^r  or  devisee  of  the  mortga- 
gor; for  a  bond  debt  of  the  ancestor  becomes  his  own,  and  the 
descended  estate  is  assets  in  his  hands;  and,  therefore,  he  will 
not  be  allowed  to  redeem  without  paying  it.  And  the  same 
doctrine  has  been  applied,  where  one  who  has  loaned  money 
upon  land  afterwards  takes  an  assignment  of  a  mortgage  made 
by  the  borrower.  So,  if  part  of  a  debt  is  paid,  and  more  money 
borrowed  upon  a  defective  security,  the  mortgagor  shall  not 
redeem  wilhout  paying  the  whole  amount  due.  Though  the  prin- 
ciple is  not  adopted,  as  against  an  assignee  of  the  equity  of 
redemption,  or  any  subsequent  incumbrancer;  who  may  always 
redeem  without  paying  any  independent  claim. held  by  the 
moi-tgagee  against  the  mortgagor.  So  it  has  been  said,  that, 
where  one  makes  two  distinct  mortgages  of  separate  estates, 
one  of  which  proves  defective  in  title  or  value,  neither  he,  nor 
a  purchaser  of  one  of  the  estates,  holding  under  him,  will  be 
allowed  to  redeem  one  without  redeeming  both.^ 

§  13.  The  doctrine  of  tacking  is  also  applied  to  questions 
between  successive  mortgagees.  Numerous  decisions  are  found 
in  the  books,  which  recognize  the  principle  that  if  a  third 


'  '^ 


2  Cruise,  127-184. 

irage,   to   the  yalne   of  both    parcels,  refuses  to  reoeiye  them;  the  court  will, 

Farkman  v.  Welch,  19  Pick.  281.  by  special  decree,  order  that  the  case 

If  a  mortgage  debt  is  payable  by  in-  stana  open,  the  mortgagee  to  retain  pos- 

stalments,  and  for  non-payment  of  the  session  till  they  become  due.    lb.    See 

first  of  them  the  mortgagee  enters,  and  Tillinghast  v.  Fry,  1  R.  I.  406;  Towle  v. 

after  all  have  become  due  tlie  mortgagor  Halt,  14  N.  H.  61.    The  rule  stated  in 

brings  a  bill  to  redeem;  he  will  be  re-  the  text  does  not  necessarily  operate  to 

qnired  to  pay  the  whole  debt,  as  the  con-  debar  a  party  from  redeeming  part  of  the 

ditlon  of  redemption.    Mann  v.  Richard-  land,  because  the  right  of  redeeming  an- 

son,  21  Pick.  855.  other  part  has  been  lost.-    Dexter  v.  Ar- 

[f,  In  such  case,  a  part  of  the.instal-  nold,  1  Sumn.  118. 
merits  are  not  due,  and  the  mortgagee 
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mortgagee,  without  notice  of  a  second  mortgagee,  purchase  in 
the  first  mortgage,  thus  acquiring  the  legal  title,  tfie  second 
mortgagee  cannot  redeem  the  first  mortgage  without  redeeming 
the  third  also.^ 

§  14.  The  rules  above  stated,  by  which  equity  imposes  upon 
a  party,  who  seeks  its  aid  in  redeeming  a  mortgage,  terms  that 
are  not  provided  for  by  the  mortgage  itself,  have  been  said  to 
be,  in  some  particulars,  solely  matters  of  arrangement,  to  pre- 
vent a  circuity  of  suits,  and  to  have  no  foundation  in  natural 
justice.  They  are  strikingly  at  variance  with  the  registration 
system  universally  practised  upon  in  the  United  States,  and 
chiefly  on  this  ground,  perhaps,  have  never  been  generally 
adopted  as  a  part  of  American  law.(a) 

§  15.  In  this  connection  we  may  consider  the  question,  which 
has  been  somewhat  discussed,  how  far  a  mortgage  may  be  made 
to  operate  as  security  ior  ftavre  advances  made  or  liabilities 
incurred  by  the  mortgagee.  The  principle  is  said  to  be,  that 
subsequent  advances  cannot  be  tacked  to  a  prior  mortgage,  to 
the  prejudice  of  a  bona  fide  junior  incumbrancer;  but  a  mort- 

*  Story's  Equ.  412;   Baker  v.   Pier-  12  Yet.  180;  Parefoy  v.  Parefoy,!  Vera 

■on,  6  Mich.  528;  2  Cruise,   127-184.  29;  Shuttleworth  v.  Laycock,  2  Vern. 

See  White  «.  Htllacre,  8  T.  8c  Coll.  697;  286;  Margrave  «.  Le  Hooke,  lb.  207 1 

Gmgeon  v.   Gerrard.  4,   119;   Second,  Pope  v,  Onslow,  lb.  286;  King,  1  Atk. 

8fcc.  V.  Woodbury,  2  Shepl.  281;  Williams  800;  Titley  v,  Davis,  2  Y.  k  C  (N.  R.) 

V.  Owen,  18  Sim.  597;  Aldworth  v.  Rob-  899;  Roe  v.  Soley,  2  Bl.  726;  Demain- 

inson,  2  Beav.  287;  Young  v.  English,  7  bray  v.  Metcalf,  Pr.  Cha.  421;  Gator  v. 

Beav.  10;  Watts  v.  Symes.  8  £ng.  L.  he  Charlton,  Coote.  468;  Gollett  v.  Munden, 

Equ.  247;  Brace  v.  Duchess,  &c.,  2  P.  lb.;  Jones  v.  Smith,  lb.;   Hooper,  19 

Wms.  491;  Gray  v.  Jenks,  8  Mas.  522;  Yes.  477;  Ireson  v.  Demi,  2  Cox,  425; 

Hartison  v.  Feth,  Pre.  Cb.  61;  Edmunds  Bowker  v.  Bull,  1  Sim.  (N.)  29. 
V.  Povey,  1  Yern.  187 ;  Barnett  v.  Weston, 

(a)  In  Massachusetts,  Yermont,  New  ing  v,  Cooke,  8  Pick.  48;  Yan  Yronker 
Jersey.  Tennessee  and  Illinois,  cases  v.  Eastman,  7  Met.  157;  Green  v.  Tan- 
have  occurred  in  which  the  courts  have  ner.  8  Met.  411;  Hicks  v,  Bingham,  11 
had  occasion  to  advert  to  them,  but  Mass.  800;  Green  v.  Chester,  7  Humph, 
have  denied  their  binding  force  in  those  77;  Lawson  v.  Sutherland,  18  Yerm. 
States.  While  in  Maryland,  Yirginia  809;  Frye  v.  Bank,  8cc.  11  Illin.  867; 
and  Connecticut,  they  have  been  to  some  Robertson  v.  Campbell,  2  Call,  862; 
extent  recognized  and  enforced.  Lee  v.  Chamberlain  v.  Thompson,  10 Conn.  251; 
Stone,  5  Gill  &  J.  21-2;  2  Swift.  186-7;  Orvis  v.  Newell,  17  Conn.  97;  Wood- 
Scripture  V.  Johnson,  8  Conn.  218.  (But  son  v.  Perkins,  5  Gratt.  845. 
in  Maryland,  tacking  is  now  unknown.  The  doctrine  of  tacking  was  first  at- 
Coombs  V.  Jordan,  8  Bland,  880.  And  tacked  and  exploded  in  the  case  of 
a  mortgage  is  valid  only  fur  what  appears  Grant  v.  U.  S.  Bank,  I  Caines' Cas.  in 
upon  the  face  of  it.  Md.  L.  825.)  Hop-  Er  112;  in  which  €ren.  Hamilton  made 
I>er  n.  Sisco,  1  Halst.  Cha.  848,  n.;  Lor-  a  celebrated  argument  against  it. 
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gage  is  always  good  to  secure  future  loans,  when  there  is  no 
intervening  equity.^  In  other  words,  where  a  mortgage  is 
expressly  made  to  cover  future  debts,  these  debts  will  be 
secured  by  it,  in  preference  to  the  claim  of  a  third  person,  who 
takes  another  mortgage  between  the  making  of  the  first  and  the 
incurring  of  the  proposed  future  debts,  with  notice,  express  or 
implied,  of  the  first  mortgage.  But  a  mortgage  cannot  be 
enlarged  by  tacking  subsequent  advances  to  it  in  virtue  of  a 
parol  agreement;  nor,  it  seems,  under  a  written  contract,  unless 
the  subsequent  mortgagee  has  full  notice  of  it.^  It  has  been 
held,  that  a  mortgage  may  be  given  to  secure  future  advances, 
or  as  a  general  security  for  future  balances.  So,  when  a  mort- 
gagee has  indorsed  bills  in  blank,  and  taken  the  mortgage  as 
secuhly,  it  is  not  affected  by  subsequent  mortgages,  though 
made  before  the  bills  are  put  in  circulation.  So  a  mortgage  is 
good  to  secure  a  future  book  account.'  It  is  said,^  the  question 
of  the  validity  of  such  a  mortgage  may  arise  under  several  dif- 
ferent aspects.  One  inquiry  is,  what  language  in  the  deed  itself, 
or  what  evidence,  independent  of  the  deed,  is  necessary  and 
sufiicient  to  create  such  a  security.  Another  consideratlbn  is, 
whether  the  question  is  between  the  parties  to  the  mortgage,  or 
between  the  mortgagee  and  creditors  of  the  mortgagor,  or  sub- 
sequent incumbrancers;  also,  how  far  such  creditors  and  incum- 
brancers are  bound  by  the  registration  of  the  first  mortgage, 
and  the  first  mortgagee  by  a  registration  of  the  second  mort- 

M  Kent,   176;    Jamfis  v.  Morey,  2  May,  12  Ala.  678;  Kramer  47.  Bank,  &c 

Cow.  292;    Hendricks   v.  Robinson,  2  15  Ohio,  258;  Gordon  v  Graham,  2'Equ. 

John.   Cha.  809;  Averill  v.  Guthrie,  8  Gas.  Abr.  598;  Truscott  v.King,6Barb. 

Dana,  88;  Leeds  v.  Cameron,  8  8nmn.  846;   Stnyvesant  v.  Hall,  2  Barb.  Ch. 

492;  Walling  v.  Aiken,  1  M'Mal.  li  Ex  161;  Bank,  &c.  «.  Christie,  8  CI.  &  Fin. 

ffarte  Hooper.  19  Yes.  477;  Walker  v.  214;  Huntington  v.  Cotton,  81  Miss.  268; 

Snediker,   1    Hoffm.   146;    Johnson   v.  Rowan  v.  Sharps,  &c.  29  Conn.  282; 

Bowie,  2  T  &  Coll.   268;   Welland  «.  Bayler  v.  Com.  40  Penn.   87;  Bell  v. 

Gray,  lb.  199;  Watson  v.  Pickens,  12  Fleming.   1   Beasl.   18,  490;   Speer  v. 

Sm.   8c  M.    608;    Craig   v.  Tappin,   2  Whitfield,  2  Stockt.  107;  Wilson  v.Rus- 

Sandf.    Cha.    78;    Quinebaug,    8tc.    v.  sell,  18  Md.  494;  Miller  v.  Whittier,  86 

French.  17  Conn.  129;  Torrey  v.  Bank,  Maine,  577;  Miller  v.  Lockwood.  5  Tiffa. 

&c.  9  Paige,  649;  North  v.  Crowell.  11  (82  M.  Y.)  298;  Goddard  v.  Sawyer,  9 

V.    H.  251;    McDanlels  v.  Colvin,  16  Allen,  78;  Stone  v.  Lane,  10  Allen,  74. 

Yerm.  800;  Collins  v.  Carlile,  18  III.  254;  '  Bank,  &c.  v.  Finch.  8  Barb.  Ch.  298; 

Bank  v.  Finch,  Sec.  8  Barb.  Cha.  297;  Bnrdett  v.  Clay,  8  B.  Mon.  287;  McDan- 

Lewis  ff.  De  Forest,  20  Conn.  427;  Mix  iels  v.  Colvin,  16  Yerm.  800. 

V.  Cowlea,  20  Conn.  420;  Hawkins  v.  *  1  Hill,  on  Mortg.  211. 
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gage^  in  reference  to  all  subsequent  advances.  The  court  in 
Massachusetts  have  remarked,^  that  a  stipulation  in  a  mortgage, 
for  the  security  of  future  advances  and  responsibilities,  may 
have  a  fraudulent  aspect,  or  may  be  satisfactorily  explained, 
according  to  the  attending  circumstances.  A  mortgage  made 
for  this  consideration  alone  might  be  void  against  creditors,  as 
tending  to  facilitate  collusion,  and  enabling  the  mortgagor  to 
get  credit  on  his  property  without  notice  of  the  incumbrance. 
But,  where  the  object  is  to  secure  an  existing  demand,  the  addi- 
tion of  a  clause,  securing  future  advances,  does  not  necessarily 
avoid  the  mortgage.  These  remarks  are  evidently  directed  to 
the  point,  whether  such  a  mortgage  is  void  for  the  whole;  not 
whether  it  is  effectual  to  cover  the  future  advances«(a)  In 
another  case,  Judge  Story  remarks,^  that  a  conveyance  may  be 
valid  in  point  of  law,  although  given  for  future  advances,  if  it 
be  bona  fide^  and  for  a  valuable  consideration;  that  this  will 
hardly  be  denied,  and  has  been  most  solemnly  settled. 

%  16.  To  render  a  prior  mortgage  valid  against  subsequent 
incumbrances,  the  condition  of  the  former  need  not  be  so  com- 
pletely certain,  as  to  preclude  the  necessity  ef  extraneous 
inquiry,  but  only  sufficiently  definite  to  give  the  necessary 
information,  with  the  exercise  of  common  prudence  and  dili- 
gence.^ 

'  Badlam  v.  Tucker,  1  Pick.  898;  At-  Gh.  14)  Garber  v.  Henry,  6  Watts,  57; 

kioBon  V.  Haling,  2  T.  R.  462.    See  7.  Hart  v.  Chalker,  14    Conn.    77.     See 

Vin.  Abr.  62-8.  Young  v.  Wilson,  27  N.  Y.  (18  Smith) 

'  De  Wolf  V.  Harris,  1  Mas.  580.  851;  Gilman  v.  Moody,  48  N.  H.  289; 

'  Pettibone  v.  Griswold,  4  Conn.  158;  Freeman  v.  Anld,  87  Barb.  587;  Griffin 

St.  Andrews,  &c.  v.  Tompkins,  7  John.  9.  N.  J.  ficc,  8  Stockt.'49. 

(a)  The  condition  of  a  mortgage  was  note  Indorsed  by  him,  and  all  other  notes 

to  pay  a  debt  due  by  note,  dated  May  thereafter  indorsed'by  him,  for  the  mort- 

10,  1884,    on    demand,    with    interest,  gagor^s  benefit,  not  exceeding  a  certain 

Held,  invalid  against  a  subsequent  mort-  sum.  Is  void,  with  respect  to  the  latter 

gagee.     Hart  v.  Chalker.  14  Conn.  77.  notes,  against  a  subsequent  Incumbran- 

See  also  Yanneter  v.  Yannetter,  8  Gratt.  cer.    Shepard  t>.  Shepard,  6  Conn.  87. 
147;  Spader  v.Lawler.  17  Ohio,  871.    A        Mortgage  from  A  to  B,  dated  May 

mortgage,  conditioned  to  pay  all  notes,  18,  conditioned  as  follows:  ''Whereas  B 

which  the  mortgagee  may  give  or  indorse  has  indorsed  for  A  a  note  for  $1,000,  and 

for  the  mortgagor,  and  all  receipts  which  has  agreed  to  indorse  $1,000  In  a  note  or 

he  may  hold  against  liim,  is  void  against  notes  hereafter,  when  thereto  requested  \^ 

creditors.  Pettibone  o.  Griswold,  4  Conn.  If  A  shall  pay  said  notes,  the  deed  to  be 

158.    So.  a  mortgage  conditioned  to  In-  void.    June  16,  B  indorsed  a  note  for 

demnify  the  mortgagee  against  a  certain  A  for  $1^000,  which  B  was  afterwards 
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§  17.  With  regard  to  tho  time  within  which  a  mortgage  shall 
be  redeemed,  although  no  precise  period  of  limitation  is  fixed 
hy  law,  and  matters  in  equity  are  governed  by  the  course  of  the 

court;  yet,  in  analogy  to  the  statute;  of  limitations,  uninter- 
rupted possession  by  the  mortgagee  for  twenty  years  will  raise 
a  presumption,  that  the  right  of  redeeming  is  abandoned,  more 

obliged  to  pay.  In  November  A  mort-  bank;  but  tbis  instrament  was  not  re- 
gag^  the  same  land  to  G,  a  bona  fide  corded.  Held,  the  mortgage  was  not 
cnMlitor.  On  a  bill  for  foreclosure  by  B  fraudulent  as  against  subsequent  pur- 
against  C,  held,  the  mortgage  was  a  valid  chasers;  that  new  notes,  given  the  bank, 
security  for  the  second  note.  Hubbard  whether  in  renewal  of  the  original  ones 
r.  Savage,  8  Conn.  215.  See  Smith  v.  or  not,  were  covered  by  the  mortgage, 
Prince,  lb.  472.  though  a  third  person  had  become  a 

Condition  of  a  mortgage  from  A  to  B,  partner  with  the  mortgagors,  and  the 

that,  if  A  shall  pay  B  the  sums  to  be  ad-  new  notes  were  made  or  indorsed  in  the 

vanced  htm  by  B,  according  to  an  agree-  name  of  the  new  firm.    Commercial,  &c. 

ment  mentioned  in  a  certain  bond  of  v.  Cunningham,  24  Pick.  270. 

even  date  from  A  to  B;  and  fulfil  every  A  being  indebted  to  B,  and  B  being 

other  agreement  mentioned  in  said  bond,  also  liable  for  him  as  surety,  A  gives  a 

and  buUd  the  bridge  therein  mentioned,  mortgage  to  secure  a  note,  covering  the 

and  do  ail  other  things  contained  therein;  whole  amount  of  debt  and  liability;  and 

the  deed  and  bond  to  be  void.    A  after-  the  next  day,  before  any  payment  by  B, 

wards  mortgages  to  C.    Held,  the  mort-  as  surety,  makes  an  assignment  for  bene- 

gage  to  B  should  stand  as  security  for  fit  of  creditors.    Held,  the  mortgage  was 

advances  made  after  the  mortgage  to  C*  valid  so  far  as  to  secure  the  debt  due  to 

Crane  v.  Deming,  7  Conn.  887.     (See  B.    Sanford  r.  Wheeler,  18  Conn.  165. 

Booth  V.  Barnum,  9  lb.  286.)  Mortgage  to  secure  a  note  for  $500, 

A  mortgaged  to  B,  conditioned  nomi-  such  note  being  given  solely  on  account 
nally  to  secure  a  certain  specified  sum,  of  the  mortgagee's  suretyship  for  that 
but  in  reality  to  secure  different  sums  amount,  upon  which  he  siterwards  paid 
due  at  the  time,  advances  afterwards  to  the  debt.  Held,  as  against  a  subsequent 
be  made,  and  liabilities  to  be  incurred  to  mortgagee,  the  mortgage  was  invalid, 
an  uncertain  amount.  Held,  although  North  v.  Belden,  18  Conn.  876. 
the.mlsrepresentation  of  the  true  condi-  Mortgage  to  secure  A,  the  mortgagee, 
tion  subjected  the  mortgage  to  suspicion,  as  indorser  of  certain  notes.  When 
yet,  as  it  proved  on  inquiry  to  be  a  fair  these  fell  due,  they  were  renewed  by 
transaction,  the  mortgagee's  claim  was  giving  others  with  different  names,  but 
good,  not  only  for  debts  due  at  the  time,  the  original'  liability  of  A  remained  un- 
Imt  fur  those'  subsequently  incurred  upon  discharged,  no  new  credit  was  given,  and 
the  faith  of  the  mortgage,  as  against  all  he  finally  paid  the  new  notes.  •  Held,  the 
persons  except  those  Injured  and  deceived  mortgage  was  still  valid.  Pond  v.  Clarke, 
by  the  misrepresentation;  but  that  it  14  Conn.  884  (overruling  Peters  v.  Good- 
should  not  hold  to  secure  advances  made  rich,  8  Conn.  146.) 
after  notice  of  a  subsequent  conveyance  '  In  Maryland,  the  validity  of  a  murt- 
by  or  incumbrance  against  the  mortga-  gage  to  cover  future  advances  seems  to 
gor.    Shirras  v.  Caig,  7  Crauch,  34, 50-1.  be  recognized,  though  not  distinctly  de- 

A  note  secured  by  mortgage,  duly  re-  elded.    So  in  South  Carolina.    But,  In 

corded,  wais  given  by  a  firm  to  the  plain-  New  Hampshire,   a    statute    seems   to 

tiffs,  a  bank,  who  at  the  same  time  gave  render  It  void.    Union,  &c.  v.  Edwards, 

the  mortgagors  a  writing,  setting  forth  1  Gill  fie  J.  868;  Clagett  v.  Salmon,  5  lb. 

that  the  note  was  held  as  collateral  for  814;  1   M'Cord's  Cha.  265;   N.  H.  L. 

other  liabilities  of  the  mortgagors  to  the  1829,  682;  Rev.  St.  245. 

bank,  and  that  the  note  and  mortgage  But,  notwithstanding  the  statute,  such 

were  to  remain  for  said  purposes  so  long  mortgage  is  valid  for  the  amount  of  pre- 

as  the  bank  should  hold  any  note  against  sent  indebtedness.    8  Sumn.  488;  Kew 

the  mortgagors,  and  so  long  as  they  Hampshire,  8ic.  v.  WlUard,  ION.  H.  210. 
should  be  under  any  liabilities  to  tho 
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especially  as  against  the  heir  of  the  mortgagee.(a)  So,  where 
there  has  been  a  decree  to  redeem  and  account,  the  lapse  of 

(•)  It  will  be  seen  that  the  legal  time  doctrine  of  presamption,  arising  from 

of  limitation  is  changed  in  many  of  the  the  lapse  of  time  and  total  neglect  to 

States.    The  rule  in  eqnitj  yarics  ac-  •take  any  measure  to  enforce  a  claim, 

cordingly.    See,  as  to  tlie  effect  of  lapse  could  properly  be  applied  to  the  case  of 

of  time  in  equity,  Mitchell  v.  Thompson,  a  mortgage  of  real  estate}  and,  in  some 

1  M'Lean,  106;  Piatt  v.  Yattier,  lb.  164}  of  the  earlier  English  cases,  the  doctrine 
Scott  V.  Evans,  lb.  4S6}  Cools  V.  Colj-er,  was  advanced,  that    the  common  law 

2  B.  Monr.  78;  Dexter  v.  Arnold,  8  presumption  applicable  to  bonds,  Judg* 
Sumn.  152;  Wells  v.  Morse,  11  Verm,  ments.  &c.,  arising  from  a  delay  of 
9;  Humbert  v.  Rector,  &c<,  24  Wend,  twenty  years  to  enforce  the  same,  did  not 
687.  Apply  in  the  case  of  a  mortgage;  as  in 

In  England,  by  St.  8  &  4  Wm.  IV.cfa.  such  cases  the  legal  estate  was  in  the 

27,  sec.  28,  the  time  of  redemption  is  mortgagee,  and  the  mortgagor  was  a 

now  limited  to  twenty  years  next  after  mere  tenant  at  will,  and  his  possession 

the  mortgagee's  taking  possession;  or  was  therefore  the  possession  of  the  mort- 

f^om  any  written  acknowledgment  given  gagee.    But  this  doctrine  was  repudiated 

by  him  to  the  mortgagor  of  the  right  by  Lord.Thnrlow  in  tHe  case  of  Trash  v. 

of  the  latter,  if  such  exisU.     1  Steph.  White,  (8  Bro.  C.  C.  289.)  and  by  the 

Com.  284.   See  Hodges  r.  Croydon,  fltc.,  master  of  the  rolls  in  Christophers  v. 

8  Beav.  86;  Du  Yigier  v.  Lee,  8  Hare,  Sparke,  in  very  strong  language;  and 

826.  the  cases  of  debts  secured  by  mortgages 

It  has  been  said,  thiH  '*  the  right  to  are  plaoed  on  the  same  footing  with  other 
foreelate  and  tlie  right  to  redeem  are  demands,  and  held  liable  to  be  de- 
reciprocal  and  eommensnrable.''  Cauf*  feated  by  the  same  presumption,  arising 
man  v.  Sayre,  2  B.  Monr.  206.  So,  also,  from  lapse  of  time  and  laches  of  the 
'*  in  the  case  of  a  mortgagor  coming  to  mortgagee." 

redeem,  that  court  (equity)  has.  by  The  effect  of  long*oontinued  posses- 
analogy  to  the  statute  of  limitations,  sion.  as  has  been  seen,  upon  the  rights 
which  takes  away  the  right  of  the  plain-  of  mortgagee  or  mortgagor,  has  been 
tiff  after  twenty  years'  adverse  posses-  usually  maide  to  depend  upon  general 
sion,  fixed  upon  that  as  the  period,  after  principles  or  analogies.  It  has  been  a 
forfeiture  and  possession  taken  by  the  point  somewhat  discussed  and  variously 
mortgagee,  no  interest  having  been  paid  decided,  whether  a  general  etatute  qf 
in  the  meantime,  and  no  circumstances  /initiation,  as  such,  can  be  relied  on  by 
to  aoconnt  for  the  neglect  appearing,  way  of  formal  plea  in  case  of  mortgage ; 
beyond  which  a  right  of  redemption  that  is,  whether  the  possession  of  one 
shaU  not  be  favored.  In  respect  to  the  party  can  be  considered  adveree  to  the 
mortgagee,  who  is  seeking  to  foreclose,  other.  In  England,  late  statutes  (as  has 
the  general  rule  is.  that,  where  the  mort-  been  seen  eupra,  see  also  Sts.  7  Wm.  IV 
gagor  has  been  permitted  to  retain  pos-  8t  1  Vict.,  chap.  28)  establish  deAnite 
semion^  the  mortgage  will,  after  a  length  periods  of  limitation  for  suits  of  this  de- 
of  time,  be  presumed  to  have  been  dis-  scription.  and  thereby  place  such  suits 
charged,  by  payment  of  the  money  or  a  on  the  jtame  footing  with  other  actions 
release,  unless  ciroumstances  can  be  relating  to  real  property.  But  in  the 
shown  sufficiently  strong  to  repel  the  United  States,  where,  in  general,  no  such 
presumption ,-^as  payment  of  interest,  a  statutes  exist,  the  question  still  remains 
promise 4o  pay,  an  acknowledgment  by  open,  whether  mere  lapse  of  time  can  bo 
the  mortgagor  that  the  mortgage  is  still  set  up  as  a  statutory  bar  in  cases  not  in- 
existing,  and  the  like  ''  Hughes  v.  Ed-  eluded  within  the  specific  provisions, 
wards,  9  Wheat.  497-8;  ace.  Christo-  hereafter  to  be  mentioned,  for  foreclosun* 
phers  e.  Sparke,  2  Jac.  8c  W.  286;  Gates  and  redemption.  Hadle  v.  Healey,  7 
V.  Jacob,  1  B.  Mon.  809;  Chick  v.  Rollins,  Yes.  k.  B.  686;  Montgomery  v.  Chad- 
44  Maine,  104;  Coates  v.  Woodworth,  18  wick,  7  Clarke.  114;  Bailey  v.  Garter,  7 
III.  664;  Belmont  r.  O'Brien,  2  Kern.  Ired.  Eq.282;  Bacon  v.  Mclntire,  8Met. 
894;  Hurd  v.  Coleman,  42  Maine.  182.  87;  Coates  v.  Woodworth.  18  Illin.  654, 

The  following  remarks  are  made  by  Fenwick  v.  Macey,  1  Dana,  279;  Dexter 

the  court  in  Massachusetts:  '*A  question  «.  Arnold,  2  Sumn.  109. 
has  been  sometimes  raised,  whether  the 
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twenty  years  after  such  decree,  the  mortgagee  being  in  posses- 
sion, will  be  a  bar  to  redemption.  But  the  same  disabilities — 
coYertui*e,  infancy,  imprisonment,  and  absence  from  the  country 
— which  make  an  exception  to  the  rule  of  limitation  at  law,  will 
also  save  an  equity  of  redemption  from  being  barred  in  equity. 
But  not  an  absconding,  which  is  an  avoiding  or  retarding  of  jus- 
tice. And  in  equity,  as  at  law,  where  twenty  years  had  elapsed 
in  the  life  pf  the  ancestor,  no  subsequent  disability  in  the  heir 
will  take  the  case  out  of  the  rule  of  twenty  years'  limitation. 
Where  a  bill  for  redemption  itself  shows  that  the  mortgagee 
has  had  possession  above  twenty  years,  it  has  been  held,  (though 
since  denied,)  that  the  latter  need  not  plead  the  limitation,  but  * 
may  demur  to  the  bill.  •  In  equity,  as  at  law,  in  case  of  disabit 
ity,  the  party  will,  it  seems,  be  allowed  not  twenty,  but  only  ten 
years,  after  its  removal.^ 

§  18.  The  limitation  above  referred  to,  being  founded  chiefly 
upon  the  difficulty  of  a  moitgagee's  accounting  after  long  con- 
tinued possession,  is  not  applicable,  where  an  account  has  been 
settled  within  twenty  years.  Thus,  after  there  had  been  four 
descents  on  the  part  of  the  plaintiff,  and  three  on  the  part  of 
the  defendant,  but  the  mortgagee,  within  twenty  years,  upon  a 
bill  for  foreclosure,  had  made  up  au  account;  a*  redemption  was 
decreed.  So,  where  there  had  been  a  stated  account,  with  an 
agreeipeut  to  turn  interest  into  principal — although  the  mort- 
gagee had  been  in  possession  forty  years.  So,  where  within 
twelve  years  the  clerk  of  the  mortgagor's  solicitor  had  settled 

'  Gordon  v.  Hobsrt,  2  Samn.  401;  Hopkins,  1  Sch.  &  Lef.  429;  Martin  v. 
Bollinger  v.  Ghontean,  20  Mis.  89;  Bir-  Bowkorj  19  Verm.  626;  McDonald  v, 
nie  V.  Caystile.  40  Eng.  L.  k,  Eqn.  28;  Sims,  8  Kelly,  888;  Field  v.  Wilson,  6 
Aggas  9.  Pickerell,8Atk.  225;  2GrniBe,  B.  Mon.  479;  Gates  v.  Jacob,  1,  809; 
186-6;  Phillips  V.  Sinclair,  7  Shepl.  269;  Giles  v.  Baremore,  6  John.  Cba.  662; 
1  Ch.  Rep.  286;  White  v.  Ewer,  2  Vent.  Banhan  v.  Minard.  4  Paige,  448;  Cook 
840;  Ashton  v.  Milne,  6  Sim.  869;  St.  v.  Arnham,  8  P.  Wms.  288;  Newcomb 
John  V.  Tarner,  2  Vern.  418;  Cornel  v.  v,  St.  Peter's,  &c.,  2  Sandf.  Cb.  686: 
Sykes,  1  Cb.  R.  198;  Knowles  v.  Spence,  Farrow  v.  Farrow,  6  B.  Mon.  482;  Evans 
1  Ab.  Equ.  816;  Jenner  v.  Tracy,  8  P  v.  Hoffman,  I  Halst.  Ch.  864;  Morgan  v. 
Wms.  287.  n.;  Belch  «.  Harvey,  lb.;  1  Davis,  2  Harr.fic  Mi.  H.  18;  Cook9.Sol- 
K.  J.  R.  C.  412;  Dexter  v  Arnold,  8  Un,  2  Sim.  &  St.  164;  Dowlingv.  Ford,* 
Snmn.  162;  Bonham  v.  Newcomb,  2  11  Mees.  £c  W.  829;  Bennett «.  Cooper, 
Ventr.  864;  Spring  v.  Haines,  8  Shepl.  9  Beav.  262;  Noyes  v»  Sturdivant,  6 
126;  Borst  v.  Boyd,  8  Sandf.  Ch.  607;  Shepl.  104;  Murray  v.  Fisbback,  6  B. 
Davis  o.  Evans,  6  Ired.  626;  Slee  v.  Mon.  408. 
Manhattan,  &c.,  1  Paige,  66;  Bond  r. 
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an  account  of  what  was  due,  in  order  to  pay  off  the  mortgage, 
though  no  farther  proceedings  were  bad.^  Upon  a  similar  prin- 
ciple, any  deliberate  act  of  the  mortgagee,  done  within  twenty 
years,  by  which  he  recognizes  the  existence  of  the  mortgage  as 
such,  will  prevent  the  equity  from  being  barred  by  lapse  of 
time,  either  in  favor  of  the  mortgagee  or  one  claiming  under 
him.  Thus,  where  a  mortgagee,  twenty-three  years  after  the 
mortgage,  made  a  will  devising  that,  if  the  mortgage  should  be 
redeemed,  the  money  should  go  in  a  certain  way;  and  sixteen 
years  after  the  will,  the  mortgagor  being  dead,  his  heir  brought 
a  bill  to  redeem;  a  redemption  was  decreed.  But  parol  evi- 
dence, it  seems,  is  insufficient.^  So  an  acknowledgment  by  the 
mortgagee,  in  an  answer  in  equity,  that  the  mortgage  still  sub- 
sists as  such,  is  sufficient  to  preserve  the  right  of  redemption 
from  being  barred  by  lapse  of  time.  But  the  acknowledgments 
of  a  mortgagee,  made  after  he  has  transferred  his  interest,  will 
not  bind  a  purchaser  without  notice.^(a) 

'  1  Sumo.  109;  Proctor  v.  Gowper,  2  lor  «.  Middleton.  6  Hare,  76;  Smarts. 

YerD.  877;  Conwayv.  Shrimptoh,6Bro.  Hunt,  4  Yes.  478  n.;  Hardy  v.  Reeyea. 

Pari.   187;  Barrun  v.  Martin,  19  Yes.  lb.  480;  Trulock  v.Robey,  12  Sim.  402; 

827;  2  Cruise,  108;  Hyde  v.  Dallaway,  Calkins  v.  Calkins,  8  Barb.  805;  Jackson 

2  Hare,  528;  Howell  v.  Price,  Gilb.  106;  v.  Slater,  5  Wend    295. 

Dallas  V.  Floyd, '6  Sim.  879;  Palmer  v.  '  Orde  v.  Smith,  Sel.  Cas.  in  Chan. 

Eyre,  6  Eng.  L.  &  Eq.  855;  Crooker  v.  9;  Heyer  v.  Pruyn,  7  Paige,  465;  Dox- 

Jewell',  81  Me.  806;  Harsand  e.  Hardy,  ter  v.  Arnold,  8  Sumn.  152. 

18  Yes.  455;  Fairfax  v.  Montague.  12  *  Dexter  v.  Arnold,  2  Sqmn.  109;  8 

Yes.  84:  Barron  v.  Martin,  Coop.  189;  Mur.  218.    See  Chonteau  v.  Burlaiido, 

Palmer  v.  Jackson,   5  B.  P.  C.  281;  20  Mis.  482. 
Lucas  V.  Denuison,  18  Sim.  584;  Batche- 

(a)  Where  a  mortgagor  has  been  iu  ficient  to  bar  the  debt,  if  it  stood  alone, 

possession  twenty  years,  the  presump-  The  debt  is  said  to  remain,  although  the 

tion  of  payment  is  not  conclusive,  if  statute  of  limitations  may  discharge  the 

parol  evidence  is  offered  of  an  unequlvo-  remedy  upon  the  note.    But  the  non- 

cal  recognition  of  the  debt.    Cheever  v.  production  of  the  personal  security,  in 

Porley,  11  Allen,  584.    The  question  has  connection  with  great  lapse  of  time,  may 

been  raised,  whether  even  the  debt  itself,  bar  a  suit  to  recover  the  land  upon  the 

which  is  secured  by  mortgage,  might  not  mortgage.    Fisher's,  &c.  v»  Mossman,  11 

be  thereby  saved  frum  the  operation  of  Ohio  St.  42;  Wilkinson  v.  Flowers,  87 

the  statute  of  limitations,  by  which  it  Miss.  579;  Almy  v.  Wilbur  2  W.  &  M. 

would  otherwise  be  barred;  and  the  pre-  871 ;  Brocklehurst  v.  Jesaop,  7  Sim  488; 

vailing  dcictrine  seems  to  be    that  the  Dowling  v.  Ford,  11  Mees.  &  W.  829; 

claim  upon   the  personal  security  con-  Balch  v.  Onion,  4  Cusb.  559;  Bennett  v. 

linues  as  long  as  tlmt  upon  the  land  Cooper,  9  Beav.  252;  Crane  v.  Paine.  4 

mortgaged;   although  in  Massachusetts  Cush.  488;  Merrills  e.  Swift-,  18  Conn, 

a  different  rule  has  been  adopted.     But  257;  Elkins  v.  Edwards,  8  Geo.   825; 

in  that  State  an  action  may  be  main-  Inches  v.  Leonard.  12  Mass.  879.    See 

tained  upon  the  mortgage,  not  withstand-  Savings,  &c    v.  Ladd,  40  N.   H.  'lo9; 

ing  the  lapse  of  a  period  of  time  suf-  Perkkis  r.  Sterne,  28  Tex.  56] 
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§  19.  Although  the  rule  above  stated,  as  to  the  extinguish- 
ment of  an  equity  of  redemption  by  lapse  of  time,  is  well 
established,  yet  it  is  said,  that  the  relation  between  mortgagee 
and  mortgagor  is  so  far  analogous  to  that  of  trustee  and  cestm 
que  trusty  that  the  possession  of  either  party  is,  as  to  the  other, 
amicable^  not  adverse^  unless  the  former  show  an  unequirocal 
intent  to  the.  contrary,  (see  sec.  7,  n.  c.)  and  therefore  the  statute 
of  limitations  does  not  run  against  the  party  out  of  possession; 
that  a  morJ;gagor  cannot  disseise  the  mortgagee.  So,  even 
where  a  mortgagee  attempts  to  convey  an  absolute  title,  this 
is  no  disseisin  of  the  mortgagor,  but  passes  merely  a  defeasible 
estate.^ 

§  20.  A  coui*t  of  equity  will  not  aid  a  mortgagor  in  redeem- 
\  ing  his  estate,  where  such  redemption  would  be  a  violation  of 
good  faith  on  his  part,  and  an  injury  to  the  mortgagee,  who  has 
relied  upon  his  statements  and  promises.  Thus  A,  a  mortgagors- 
encouraged  B  to  purchase  the  mortgage  from  the  mortgagee,  C, 
saying  that  the  land  was  not  worth  more  than  the  debt,  and 
that  he  would  never  redeem.  B  purchased  the  mortgage,  and 
made  expensive  improvements  upon  the  land.  Held,  A  should 
not  be  allowed  to  redeem.*(a) 

§  21.  With  regard  to  the  terms  upon  which  a  mortgagor  may 
redeem  his  estate,  or  the  respective  claims  and  allowances 
between  him  and  the  mortgagee,  the  general  principle  is,  that 
a  moitgagee  in  possession  is  sl  steward  or  bailiff  o{  the  mort* 
gagor,  without  a  salar}r'',  and  accountable  to  him  for  all  the  pro- 
fits of  the  land.  So,  also,  is  an  assignee  of  the  mortgagor  or  a 
subsequent  mortgagee.  In  general,  however,  he  is  not  respon- 
sible for  all  that  might  have  been  made  from  the  land,  but 
only  for  actual  receipts;  unless  guilty  of  gross  neglect  or 
wrong,  as  by  rejecting  a  good  tenant  or  admitting  an  insufScient 
one;  nor  is  he  subject  to  any  account,  unless  the  mortgage  is 

Fenwick   r.  Macey,  1  Dana,  279;        '  Fay  v.  Valentine,  12  Pick.  40. 
Dexter  v.  Arnold,  2  Sumn- 109. 

(ff)  But  a  mortgagee  will  not  lose  Ins    redeem.    Danforth  v.  Roberts,  7  Shepl. 
right  of  strict  foreclosure,  by  a  mere    867. 
promise  to  give  time  to  the  mortgager  to 
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redeemed.^  But  where  the  mortgagee  enters  before  condition 
broken,  it  seems  the  law  will  hold  him  to  a  very  strict  account 
of  the  rents  and  profits,  such  entry  being  regarded  as  a  harsh 
proceeding,  contraiy  to  the  intention  of  the  transaction,  and 
unwarranted  by  any  default  of  the  mortgagor.(a) 

§  22.  If  it  be  proved  that  the  land  was  let  by  the  mortgagee 
for  a  certain  rent,  it  will  be  presumed  that  it  was  leased  for  the 
whole  time  on  the  same  terms,  unless  the  contrary  be  shown. 
And  if  he  has  kept  no  account  of  the  rents,  he  i^  chargeable 
with  what  he  may  be  presumed  to  hare  received;  and,  if  he  him- 
self occupy,  with  an  occupation  rent  But,  in  general,  he  is  not 
chargeable  with  interest  on  the  rents.'  If  the  mortgagee  either 
enters  on  the  land,  but  allows  the  mortgagor  to  take  the  profits, 
or  permits  him  to  use  the  moi'tgage  for  keeping  off  other  credit- 
ors, he  will  be  held  accountable  for  the  profits.  But  a  first 
.mortgagee,  who  enters  for  breach  of  condition,  but  allows  the 
mortgagor  to  remain  in  possession  without  accounting  for  rents 
and  profits,  is  not  himself  liable  thus  to  account,  though'  he 
entered  for  the  purpose  of  preventing  an  attachment  of  the 
crops  by  creditors  of  the  mortgagor.^ 

§  23.  The  mortgagee,  in  general,  can  claim  no  compensation 
for  his  own  trouble  in  receiving  the  rents,  and  even  a  special 
agreement  therefor  will  be  disallowed.  But  for  the  necessaiy 
services  of  an  agent,  and  for  counsel  fees,  he  may  have  an  allow- 

'  1  Vern.  45;  Anthony  o.  Rogers,  20  Borr,  17  Conn.  556;  Rellog  v.  Rock* 

Mis.  381;  Reitenbaugh  r    Ludwick,  81  well,   19,  446;    Bank,  &c.  v.  Rose,   1 

Penn.  381;  Cross  «.  Hepner.  7  Ind.  859;  StroWh.  Equ.  257;  Tennent  v.  Dewees, 

Brown  v.  Simons,  44  V,  H.  475;  Bailey  7  Barr,  805;  Walton  v.  Wltbington.  9 

p.  Myrick,  52  Maine,  182;  Gladding  o.  Miss.  549;   Bennett  v.  Butterwortli,  12 

Warner,  86  Verm.  54;  Hawks  c  Sawyer,  How.  867. 

88  Verm.  99;  Gould  v,  Tancred,  2  Atk.  '  Sel.  Cas.  in  Chy.  68;  Dexter  v.  Ar- 

584;  1  Abr.  Eqn.  828;  Hubbard  v..  Shaw,  nold,  2  Sumn.  109;  1  Ala.  (N.  S.)  496; 

12  Allen,  120;  Hogan  tr.  Stone,  1  Alab.  Lloyd  v.  Mason,  2  My.  fie  C.  487;  Beare 

V,  S.  496;  Ruckman  «.  Astor,  9  Paige,  v.   Prior,  6  Beav.   188.    See  Miller  v. 

517;  Portland,  &c.  v.  Fox,  1  Appl.  99;  Lincoln,.  6  Gray,  556. 

Cholmondeley  v.  Clinton,'  2  Jac.  fie  W.  '  Coppring  v.  Cooke,   1   Vern.  270; 

179;  Moore  v.  DeGraw,   1   Halst.   Ch.  Chapman  v.  Tanner,  lb.  267;  Charles  v. 

846;  Beare  v.  Prior,  6  Beav.  183;  Trn-  Dunbar,  4  Met.  498. 
lock  V,  Robey,  15  Sim.  265;  Holabird  v. 

(a)  In  Massachusetts  and  Maine,  by  fitu*  Mass.  Rev.  St.  685;  Me.  lb.  558; 
statute,  the  mortgagee,  in  such  case,  Knby  v.  Abyssinian,  ficc.  8  Sbepi.  806. 
shall  account  for  the  clear  renU  and 'pro-    See  M'Carroo  v.  Cassidy,  18  Ark.  84. 
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anee;  and  in  Massachosetts  h^  is  usually  allowed  a  commission 
of  five  per  cent  for  his  own  trouble,  though  there  is  no  fixed 
rule  upon  the  subject,  and  he  is  not  restricted  to  this  per  cent- 
age.'  But  if  he  occupy  himself,  he  shall  not  have,  for  his  care 
of  the  estate,  any  commission  on  the  rent  with  which  he  is 
charged.*  The  question,  whether  a  mortgagee's  charges  are 
reasonable,  is  not  for  a  jury,  but  for  the  court,  with  reference 
to  the  facts  found  by  the  jury.  And  in  an  action  by  the  mort- 
gagor, or  his  assignee,  to  recover  back  money  overpaid  to  a 
mortgagee  m  possession,  in  order  to  prevent  a  foreclosure,  the 
same  legal  and  equitable  rules  are  to  govern,  which  apply  to  a 
settlement  of  the  mortgagee's  account  upon  a  bill  for  redemp- 
tion.^a) 

§  24.  ^  mortgagee  shall  account  for  all  loss  by  gross  negli- 
gence or  wilful  default,  in  bad  cultivation  and  omission  to 
repair.(&)  So  also  he  shall  account  for  toaste  committed  by  him; 
as,  for  pulling  down  cottages.  But  the  English  doctrine  of 
waste  is  subject  to  the  same  modifications  as  between  mortgagor 
and  mortgagee,  which  have  already  been  stated  in  relation  to 
landlord  and  tenant.     See  also  ch.  30,  sec.  20.^ 

§  25.  The  mortgagee  shall  not  be  required  to  account  for  the 
proceeds  of  improvements  made  by  himself.^ 

§  26.  The  mortgagee  will  be  allowed  for  all  necessary  repairs, 
and  for  the  expense  of  defending  the  title  to  or  obtaining  pos- 
session of  the  land,,  both  of  which  claims  shall  bear  interest;(c) 

■  Hobbard  v.  Shaw,  12  Allen,  120;  '  Tucker   o.  Buff\im,    16    Pick.  46; 

Moore  v.  Cable,  1  John.  Cha.   885;  2  Eaton  v.  Simonds,  14,  98. 

Mar.  889;  Gibson  v.  Crehore,  5  Pick.  '  Cazenove  v.  Cutler,  4  Met.  246. 

146;   Clark  v.  Robbins,  6  Dana,  850;  *  Givens  o.  M'Calmont,  4  Watts,  460; 

Adams  v.  Brown,  Law  Rep.  (May,  '61)  Bland,  22  n.;  Sandon  v.  Hooper,  6  Bea?.    . 

p.  88.  246. 

»  Moore  v.  Cable,  1  John.  Ch.  885. 

(a)  In  Maine,  the  mortgagor  may  have  (c)  By  the  civil  law,  he  is  allowed  for 

execution  for  the  excess  of  rents  received  improvements  not  absolutely  necessary, 

by  the  mortgagee  over  the  repairs.  And  with  interest.    1  Domat,  865. 

the  court  may  deduct  on  this  account  In  Maryland,  a  mortgagee  is  allowed 

from  the  money  brought  into  court.  Me.  for  necessary  repairs  and  permanent  im- 

Kev.  St.  567.  proveroents.  RawHngs  v.  Stewart.  Bland, 

(6)  He  is  not  liable  for  damages  done  22  fa.;  Neale  v.  Hagthorp,  8  lb.  590. 

by  a  suitable  tenant,  or  for  wood  for  fire  Judge  Story  says,  it  seems  there  is  no 

and  repairs.     Hubbard  v,  Shaw,  12  AU  universal  duty  in  a  mortgagee  to  make 

len,  120.  all  sorts  of  repairs;  but  he  is  bound  to 
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« 

and  he  will  be  allowed  for  all  necessary  repairs  and  betterments, 
though  the  expense  exceed  the. rents  and  profits.  So  for  taxesj 
if  paid  by  necessity.^ 

§  27.  He  will  not  be  allowed,  in  general,  for  the  clearing  of 
wild  lands,(a)  nor  for  any  ornmnental  improvements  or  new 
erections,  unless  permanently  beneficial,  or  absolutely  necessary 
for  the  upholding  of  the  estate;  as  in  case  of  an  aqueduct, 
requisite  for  supplying  the  premises  with  water.     Nor  will  he 

» 

be  allowed  for  insurance,  unless  effected  at  the  mortgagoi-'s 
request.  It  is  said,  however,  that  there  is  no  inflexible  rule  on 
this  subject,  but  the  question  of  allowance  is  in  the  discretion 
of  the  court,  subject  to  the  particular  facts  of  each  case.  The 
mortgagee  will  not  be  permitted  to  make  improvements,  which 
will  cripple  the  right  of  redemption.^ 

§  28.  The  mortgagee  shall  not  get  any  advantage  from  the 
mortgage  fund,  beyond  the  principal  and  interest  of  his  d^bt. 
It  is  the  general  rule,  that,  where  a  mortgagee  receives  a  sum 
exceeding  the  interest  due,  it  shall  go  to  sink  the  principal. 
But  in  decreeing  an  account,  it  seems,  the  Court  of  Chancery 
will  not  require  that  every  trifling' amount  be  thus  applied;  or, 

'  2  Samn.  126, 6, 148;  Crafts  v.  Grafts,  v.  Land,  14  Jnr.  288;  White  v.  Brown,  2 

18  Gray,  868;  Bollinger  v  Chouteau,  20  Cnsh.412;  Pettibonev.  Stevens,  16 Conn. 

Mis.  89;  Woodward  v.  Phillips,  14  Gray,  19;  Lewis  v.  De  Forest,  ^  Conn.  427; 

188;  M' Arthur  t,  Franklin,  16  Ohio  St.  St.  8  &  9  Vict.,  ch.  66. 
193;  M'Cumber  v.  Gilman,  16  111.  881;        *  Moore  v.  Cable,  1  John   Cha.  886; 

Strongv.  Blanchard,4  Allen,  688;  Mont-  10  Pick.  898;  Russell  v.  Blake,  2  Pick. 

gomery  v.  Chadwick,    7  Clarke,    114;  606;  Saunderar  v.  Frost.  6  Pick.  269; 

Waterman  v*  Curtis,  26  Conn.  241 ;  God-  Ford  v.  Philpot,  6  H.  &  John.  812;  Qnin 

frey  v.  Watson,  8  Atk.  618;  Kced  v.  v.Brittain,l  HoffVn.868;Clark9.  Smith, 

Reed,  10  Pick.  898;  Mix  v.  Hotchkiss,  Saxt.   121;   DougheHy  v.  M'Colgan,  6 

14  Conn.  82.    See  Thorneycroft  v.  Crock-  Gill  &  J.  276;  4  Kent,  167,  n.;   Mix 

ett,  16  Sim.  446;  McConnel  v.  Holobush,  v.  Hotchkiss,  14  Conn.  82;  Sandon  v 

11   Illin.  61;  Marine,  &c.  v.  Blays,  4  Hooper,  6  Beav.  246;  Horlock  v.  Smith, 

Harr.  &  J.  848;  Arnold  v.  Foot.  7  B.  Mon.  1  Coll.  Cha.  287. 
66;  Page  v.  Foster,  7  N.  H.  892;  Dobson 

make  snch  as  are  reasonable  and  neces-  Snmn.  126,  6;  Gordon  v.  Lewfs,  lb.  148; 

sary,  nnder  the  particular  circumstances  Reed  v.  Reed,  10  Pick.  198. 

of  each  case.    If  a  building  is  very  old  He  is  allowed  for  all  disbursements,  to 

and  diiapidated,  there  is  no  rule  reqni-  which  the  mortgagor  or  his  assignee, 

ring  him  to  incur  a  greatly  dispropor-  having  notice  of  the  facts,  or  the  means 

tionate  expense  in  repairing;    and  he  of  knowing  them,  assents.    Cazenove  v. 

certainly  is  not  bound  to  make  any  new  Cutler.  4  Met.  246. 

advances.    And  he  is  not  allowed  for  (a)  Oa  the  contrary,  if  he  cut  timber, 

improvements,  unless  they  increase  the  he  may  be  chargeable  for  waste.  Givens 

value  of  the  estate.    Dexter  v.  Arnold,  2  v.  McCalmont,  4  Watts,  460. 
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111  all  cases,  evGD  that  annual  rests  be  made.  It  takes  into  view 
the  hardship  upon  the  mortgagee,  of  being  obliged  to  enter  and 
receive  his  debt  in  fractions,  and  obtaining  no  allowance  for  his 
eai*e  and  trouble,  though  treated  as  a  bailiff  in  his  liability  to 
account.  In  general,  the  mortgagee  will  be  liable  for  an  excess 
of  the  interest  received  by  him  over  the  interest  of  his  debt; 
but  it  will  be  otherwise  where  he  retains  it,  after  satisfaction  of 
his  debt,  by  mistake.  The  party  claiming  to  redeem  shall  allow 
interest  upon  the  money,  which  he  tendered,  and  which  the 
defendant  refused  to  accept.^(a) 

§  29.  Where  surplus  rents  remain  in  the  hands  of  the  mort- 
gagee after  satisfaction  of  his  debt,  they  constitute  a  chose  in 
action^  which  may  be  assigned  by  the  mortgagor;  and  the 
assignee  may  maintain  a  bill  for  an  account.'  When  the  mort- 
gage is  accompanied  with  apotver  of  salt  to  the  mortgagee,  the 
surplus  to  be  paid  to  the  mortgagor,  his  executors  and  adminis- 
trators; if  the  land  is  sold  in  the  mortgagor's  lifetime,  the  sur- 
plus will  be  personal  estate;  if  after  his  death,  the  equity  will 
descend  to  his  heirs,  and  the  surplus  will  pass  along  with  it.^(6) 

'  Goald  V.  Taucred.  2  Atk.  584;  Kitt-  Booker  v.  Gregory,  7  B.  Mon.  489;  Bob- 

redge  v.  McLaughlin,  8S  Maine,   618;  tun,  Kc.  v.  King,  2  Gush.  400;  Bourne 

Goi^on  9.  Lewis,  2  Snmn.  148;  Tucker  v.  Littlefleld.  29  Maine,  802;  Aston  v. 

V.  Buffum.  16  Pick.  46;  Finch  V.Brown,  Aston,    1    Yes.    264;    Earp,    1    Pars. 

8    Beav.  70;    Jenkins    v.  Eldredge,  8  (Penus.)  458. 

Story,  825;    Paige  v.  Broom,  4  Russ.  '  2  Sumn.  148. 

224;  McDaniels  v.  Lapbani,  21  Term.  '  Wright  v.  Rose  2  Sim.  b  St.  828. 
222;    Dunshee    v.   Parmelee,    19,   172; 

(a)  Mortgage,  payable  in  two  years,  In  Maine  and  Rhode  Island,  the  mort* 
with  interest  semi-annually.  After  two  gagor  will  be  entitled  to, redeem,  by  pay- 
years,  an  assignee  enters  under  a  judg-  ing  or  tendering  the  debt  due,  with 
inent.  and  receives  the  rents,  &c.  Upon  interest  and  costs,  or  performing  or  ten* 
a  bill  to  redeem,  brought  by  the  widow,  dering  performance  of  any  otber  condi- 
Leld,  there  should  be  annual  rests;  the  tion  of  the  mortgage,  together  with  the 
amount  paid  by  defendant  the  first  year  amount  of  reasonable  expenses  incurred 
for  repairs,  &c.,  to  be  deducted  from  the  in  repairs  and  betterments,  over  and 
rents,  and  the  balance  considered  the  net  above  the  rents  and  profits.  And,  in 
rents;  the  interest  for  the  first  year  to  Maine,  if  the  mortgagor  have  paid  money 
he  added  to  the  principal,  the  net  rent  to  the  mortgagee,  or  brought  it  into 
deducted  from  the  product,  and  the  bal*  court,  without  deduction  on  account  of 
ance  to  form  a  new  principal,  and  so  on  the  rents  and  profits  received  by  the 
to  the  time  of  judgment.  Van  Yronker  mortgagee  he  8hall  be  entitled  to  a  re- 
V  Eastman,  7  Met   157.  stitution  of  the  balance  tine  him  on  this 

{jb)  In  Mew  York,  the  surplus  of  pro-  account.    In  Massachusetts,  if  the  mort- 

ceeds  uf  sales  passes  to  heirs  and   is  gagee.  or  any  one  under  him,  has  had 

HHsets.    Mo8es  v.  Murgatroyd,  1  John,  possession,  he  shall  account  for  the  rents 

Cha.  119.  and  profits,  and  be  allowed  for  reason- 
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able  repairs  and  iraproTements,  for  taxes  In  Georgia,  a  mortgagee  is  made  ]i» 

aiid  assessments,  and  other  necessary  ble  for  taxes  upon  the  land,  if  the  mort* 

expenses  in  the  care  and  management  of  gagor  does  not  pay  them.    Prince,  848. 

the  estate.    If  there  is  a  balance  dne  Upon  a  bill  in  equity,  to  redeem  ait 

him,  it  shall  be  added  to  the  amount  equity  of  redemption  $M  on  execution ^ 

which  the  mortgagor  is  to  tender;  if  the  defendant  shall  account  for  the  rents 

there  is  a  balance  due  from  him.  it  shall  and  profits,  though,  before  suit  com 

go  to  sink  the  debf .    1  Smith's  St.  160-  menced,  the  plaintiff  tendered  the  amonnt 

1-4;  Mass.  Rev.  St.  686;  R.  I.  Sts.  of  the  purchase-money  which  ho  paid 

(Bill  in  equity  to  redeem.    Answer,  for  the  equity,  without  deducting  the 

that  the  tender  made  by  the  plaintiff  was  rents   and    profits.    Where   such  pur* 

conditional,  and  that  he  had  not  been  chaser,  after  the  tender,  occupied  under 

always  afterwards  ready  to  pay.    Held,  a  lease  fVom  the  mortgagee  at  a  lov 

the  defendant  could  not  subsequently  rent,  and  afterwards  purchased  the  mort- 

plead;  that  the  suit  was   commenced  gage,  held,  he  should  account  for  tb« 

more  than  a  year  after  the  tender,  ac-  fair  annual  yalue  of  the  land,  with  an 

cording  te  St.  1821,  c.  86,  sec.  8.  Tucker  allowance  for  repairs  and  improvements. 

V.  Bnffum,  16  Pick.  46.)  Tucker  v.  Buffum,  16  Pi^.  46. 
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CHAPTER  XXXn. 

MOBIOAOE.      ESTATE  OF  A  MOBTQAQEE — SUOGESSITE  MOBTGAOBS  OF 

THE  SAME  LAND. 

1.  Mortgage — ^personal  estate— pataeB  to      6.  Sabseqaent     mortgagees  —  general 

executors,  flu.)  derise  of  a  mort-  principles, 

gage;  American  doctrine— wheth-  7.  Rights  of,  not  affected  by  transac- 
er  an  assignment  of  the  debt  passes  tions  between  first  mortgagee  and 

the  mortgage.  mortgagor. 

2.  Assignment  of  mortgage  is  the  trans-  9.  Assignment  of  first  mortgage. 

fer  of  mn  ettate.  10.  Mortgage  to  seyeral  persons  by  one 

8.  Interest  of  mortgagee,  not  liable  to              deed. 

execution.  12  &  n.  Equitable  interference  for  sab- 

4.  Statute  of  limitations,  and  lapse  of               sequent  mortgagee;  fraud  on  the 

time.  part  of  the  mortgagor. 
6.  Insurance. 

§  1.  A  MOSTGiA0E,  though  it  purport  to  convey  a  fee-simple, 
yet,  being  merely  security  for  debt,  is  personal  estate^  so  long 
as  the  right  of  redemption  continues.  Both  in  law  and  equity, 
the  mortgagee  has  only  a  chattel  interest,  or  a  chose  in  action. 
He  is  not  the  substantial  owner.  His  principal  right  is  to  the 
money,  and  his  right  to  the  land  is  only  as  security  for  the 
money.  Hence,  upon  the  mortgagee's  death,  the  mortgage 
passes  to  his  executors,  not  to  his  heirs;  is  primarily  liable  for 
debts;  and  may  be  devised  without  the  formalities  necessary  to 
a  will  of  re^  estate.*(a)    And  though  the  heir  of  the  mortgagee 

'  Treat  of  Equ.  B.  8,  ch.  1,  sec.  18;  Cole,  86  Verm.   185;  Grace   v.  Hunt, 

Whitney  v.  French,  26  Verm.  668;  Ben-  Coolce,  844;  Jackson  v.  De  Lancy,  18 

nett  V.  Taylor,  6  Cal.  461;    Grow  o.  John.  587;  Ballard  v.  Garter,  6  rick. 

Vance,  4  Iowa,  484;  Bryau  «.  ButU,  27  112;  Chase  v.  Tuckerman,  11  6.  &  J. 

Barb.   505;  Young  v.  Miller,  6  Gray.  185;  Me.  Key.  St.  555;  Gutts  «.  York, 

158;  Steel  v.  Steel,  4  Allen,  421;  Ely  v.  &c.  6  Shepl.  190     See  Silvester  v.  Jar- 

Schofield,  85  Barb.  880;  George  v.  Ba-  man,  10  Price,  78;  Harriett,  &c.,  M'Lel. 

ker,  8  Allen,  826  n.;  Riley  v.  M'Gord,  &Y.  292;  Thombrough  v.  Baker,  1  Gaa. 

24  Mie.  266;  Babbitt  v.Bowen,  82  Verm,  in  Gha.  285;  Bunyan  v.  Merserean.  11 

487;  Naglee  v.  Macy,9Gal.426;  Grooker  John. 584; Martin v.Mowlin, 2 Burr.  978; 

V.  Temell,  81    Maine,  806;  Gooper  «.  Dougherty  v.  M'Golgan,  6  Gill  £c  J.  276. 

(a)  In  Johnson  v.  Bartlett,  17  Pick.    Hatch  v.  Dwight.  17  Mass.  299,  it  is  in- 
481,  Hunt   9.  Hunt,  14,    879-80,  and    timated  that  entry  for  condition  broken 

88 
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be  in  possession  after  condition  broken,  and  there  be  no  want 
of  assets,  he  shall  be  decreed  to  convey  to  the  administrator.^ 
But  it  has  been  held,  that  lands  held  originally  under  old  mort- 
gages passed  by  a  general  devise,  though  no  release  of  the  right 
of  redemption  was  shown;  and  that  there  was  no  equity  between 
the  executor  and  the  heir  or  devisee,  requiring  any  change  of 
the  property  from  its  condition  at  the  death  of  the  deceased 
owner.^  So  if  the  mortgagee  indicate  an  intention  to  pass  the 
mortgage  as  real  estate,  the  law  will  so  treat  it.(a)  Thus, 
where  he  devises  it  to  ^is  daughter  and  her  heirs^  the  husband 
of  such  daughter,  upon  her  death,  shall  not  hold  it  as  personal 
property,  but  it  shall  go  to  her  heirs.^  And  it  seems  to  be  now 
settled,  that  a  mortgage  will  pass  by  will,  under  general  words 
relating  to  the  realty,  unless  the  expressions  of  the  will,  or  the 
purposes  and  objects  of  the  testator,  call  for  a  diflferent  con- 
struction.* So,  if  the  mortgagee,  after  a  decree  for  foreclosure, 
but  before  an  account  taken,  or  actual  foreclosure,  devise  the 
mortgage  to  a  relation  to  whom  he  is  indebted  in  a  smaller  sum, 
this  is  no  satisfaction  of  the  debt,  being  regarded  as  a  devise  of 

'  Ellis  V.  Guavas.  2  Gha.  Gas.  50.  v.  M'Gillis,  9  Barb.  85;  Asay  v.  Hoover, 

*  Att'y-Gen.  v.  Bowor,  5  Ves.  800.  2  Barr,  21;  Gay  v.  MinoC,  8  Gush.  852. 

See    Pawlett   v.  Att  y-Gen.,   Hardrea,  •  Noys  v.  Mordant,  2  Yern.  581. 

467;  Fields,  &c.  7  £ng.  L.  &.  Equ.  260;  *  Jackson  v.  Delancy,  18  John.  555; 

Priel.  Law  Rep.  June,  1850,  p.  92;  Beck  Braybroke  v.  Inship,  8  Vcb.  407. 

might    change    the    character    of    the  is  the  same.    Gibson  v.  Bailey,  9  N.  H. 

^mortgagee's    estate.        So,    in    Rhode  168. 

Island,  it  is  said,  if  the  mortgagee  In  Massachusetts  and  Rhode  Island,  it 
dies  toithout  taking  postetsiorif  the  may  be  sold  for  payment  of  debts  by 
mortgage  passes  to  his  executors,  and  license  of  conrt.  In  Maryland,  an  exe- 
the  heirs  need  not  be  made  parties  in  a  cutor  may  discharge  .a  mortgage.  1 
bill  to  redeem.  1  Sumn.  109.  So,  in  Smith,  16*6-7;  Mass.  Rvv.  St  430;  R.  I. 
NewYork,tljo  mortgagor  is  said  to  have  L.  283-4;  Mich.  L.  57;  Md.  L.  2528 
the  legal  title  t\\\  forecloanre  or  entry.  See  Boylston  r.  Carver,  4  Mass.  609; 
Van  Duynr?  r.  Thayre,  14  Wend.  235-6.  Webber  v.  Webber.  6  Greenl.  127; 
See,  also,  Perkins  v.  Dibble,  10  Ohio,  Johnson  ;.  Bartlett,  17  Pick.  477;  Blair, 
438;  Miami,  &c.  v.  Bank,  &c.,  Wright,  18  Met.  126;  Mass  Sts.  1849,  ch.  47; 
249.  1851,  ch.  288.  As  to  the  mortgage  of  a 
III  Massachusetts,  Rhode  Island,  mortgage,  see  Goffin  v.  Loring,  9  Allen. 
Maine  and  Michigan,  statutes  provide,  154.  The  law  allows  grace  upon  a  raort- 
that  the  executor,  &c  ,  of  a  mortgagee  gage,  as  upon  the  accompauying  note. 
may  recover  possession  of  the  land,  and  Coffin  v.  Loring,  5  Allen,  158. 
hold  it  as  assets,  and  be  seised  to  the  use  (a)  This  is  not  in  analogy  with  the 
of  the  heirs,  widow  or  devisees,  in  rule,  by  which  a  bequest  of  a  chattel 
Maine,  and,  in  Massachusetts,  of  credit-  to  one  and  his  heir$  passes  it  to  his  ex- 
ors  also,  or  of  the  same  persons  who  ecutors.  or  that  by  which  mortgage- 
might  claim  the  money  if  paid  tu  redeem  money,  though  secured  to  heir^,  goes  to 
the  land.    In  New  Hampshire  the  law  executors.    2  Gha.  Gas.  51. 
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real  estate.^  But  in  such  cases,  although,  as  between  a  devisor 
;ind  devisee,  the  mortgage  is  treated  as  real  estate;  j^et,  for  pay- 
ment of  debts,,  it  is  held  to  be  personal  assets  in  case  of 
deficiency.^((i) 

*  Garret  r.  Evers,  2  Cruiso,  86.  •  lb. 

(a)  The  general  doctrine  above  stated  Tonng  v.  Miller,  6  Graj,  152;  Blake  v. 
(sec.  1)  seems  to  have  beei^  fully  recog-  Williams,  86  N.  H.  40;  Moore  v.  Ware, 
iitzed  in  New  York  by  Mr.  Justice  Kent.  88  Maine,  406;  Bridenbecker  v.  Lowell, 
He  says,  the  estate  in  the  land  is  the  82  Barb.  0;  Dubois,  &c.  88  Penn.  281; 
name  thing  as  the  money  due  on  the  Hough  v.  Osborne,  7  Ind.  140;  Ander- 
note;  is  liable  to  debts;  goes  to  execu-  son  v»  Baumgartner,  27  Mis.  80;  Paine 
tors;  passes  by  a  will  not  conformable  v.  French,  4  Ham.  818;  Crow  v.  Vance, 
to  the  statute  of  frauds;  is  transferred  4  Iowa,  484;  Ord  v,  M'Kee,  5  Gal.  616; 
or  extinguished  by  an  assignment,  or  Burdett  v.  Clay,  8  B.  Mon.  287;  Dick  v, 
even  a  parol  forgiving  of  the  debt.  The  Mawry,  9  Sm.  &  M.  448. 
land  is  but  appurtenant  to  the  debt.  In  New  Jersey,  it  has  been  held  that 
Whoever  owns  the  latter,  is  likewise  the  principle,  of  treating  a  mortgage  as 
owner,  of  the  former.  There  must  be  a  mere  incident  to  the  debt  which  it  is 
something  peculiaV  in  the  case,  some  designed  to  secure,  does  not  dispense 
very  special  provision  of  the  parties,  to  with  the  necessity  of  a  formal  assign- 
induce  the  court  to  separate  the  owner-  ment  of  the  former,  to  a  party  who  pays 
ship  of  the  note  from  that  of  the  mort-  and  takes  up  the  latter,  in  order  that  he 
gage.  In  the  eye  of  common  sense  and  may  defend  against  a  suit  for  the  land 
of  Justice,  they  will  generally  be  united,  by  the  mortgagor.  And  where  an  in- 
Upon  these  grounds,  Judge  Kent  held,  formal  assignment  was  first  taken, 
that  the  delivery  of  a  mortgage,  accom-  another  formal  assignment,  made  after 
panying  the  indorsement  of  a  note  which  commencement  of  suit,  will  be  ineffec- 
it  was  made  to  secure,  passed  the  mort-  tual  as  a  defence  to  the  action.  In  such 
gage  as  well  as  the  note.  Mr.  Justice  case,  the  mortgagee  holds  the  mortgage 
RadclifTe,  on  the  other  hand,  held,  that  in  truet  for  the  party  who  pays  the  debt, 
the  legal  title  to  the  land  did  not  pass,  but  the  latter  has  no  legal  tide.  Den  v. 
although  the  assignee  acquired  an  equit-  Dimon,  6  Halst.  166. 
able  interest,  which  a  court  of  equity  In  New  Hampshire,  it  is  said,  a  mort- 
would  sustain;  that  although,  as  be-  gage  passes  nothing,  unless  it  appears 
tween  mortgagor  and  mortgagee ^  the  that  the  debt  secured  also  passed,  or 
mortgage  was  to  be  regarded  as  per-  was  in  the  power  of  the  mortgagee, 
sonal  estate,  so  as  to  pass  to  executors,  (Warden  v.  Adams,  16  Mass.  288;  Par- 
or  be  extinguished  by  payment  of  the  sons  v.  Welles,  17  Mass.  419;  Bell  v. 
debt;  yet  it  could  not  be  so  regarded,  in  Morse,  6  N.  H.  206;  Southerin  v.  Men- 
reference  to  a  transfer  to  third  persons,  dum,  6  N.  H.  420.  But  see  Cutler  v. 
In  a  subsequent  case.  Judge  Kent  ad-  Haven,  8  Pick.  490.) 
heres  to  his  former  doctrine,  that  at  law,  The  estate  of  a  mortgagee  is  held  to 
as  well  as  in  equity,  the  mortgage  is  re-  be  real,  so  far  as  is  necessary  to  perfect 
garded  as  a  mere  incident  attached  to.  his  security,  but  not  so  as  to  enable  him 
the  debt.  Joboson  r.  Hart,8  John.Cas.  to  transfer  the  laud  without  the  debt, 
829;  Jackson  v.  Willard,  4,  48.  or  to  pass  the  debt  by  a  mere  deed  of 

A  similar  doctrine  is  adopted  in  Penn-  the  land.    Whether  the  rule  is  diiferent. 

sylvania.  ■    In  Maryland,  a    mortgage,  after    possession  taken,  is    treated    as 

containing    a    |K>wer    to    sell,  may  be  doubtful.    Ellison  v.  Daniels,  11  N.  H. 

assigned  by  indorsement  in  blank.    In  274.    A  later  case  decides,  that  the  deed 

Vermont,  a  mortgage  may  be  assigned  of  a  mortgagee,  in  possession,  will  convey 

by  parol.    Pratt  v.  Bank,  &c.  10  Verm,  his  rightb  under  the  mortgage.    Lam- 

298.     See  Wilkins  v.  French,  2  Appl.  prey  r.  Nudd,  9  Post.  299. 

HI;  Johnson  V.  Hart.  8  John.  Cas.  829-  In    Massachusetts,  where    negotiable 

80;   lb.   826-7;  Jackson  v.    Willard,  4  notes  are  secured  by  mortgage,  and  as- 

Jobn.  48;  2  Rawle,  242;  Craft  v.  Web-  signed  without  the  latter,  the  mortgagee 

»ter,  4.  242;  Md.  St.  1836.  ch.  249,  sec.  becomes  a  trustee  for  the  assignees,  and 
15;  Slaughter  v.  Fuust,  4  Blackf.  380; 
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§  2.  Although  a  mortgage  iu  most  respects  is  treated  as  a 
mere  security  accompanying  the  debt ;  yet  the  assignment  of  a 
mortgage  is  held  to  be  the  conveyance  of  an  estate,  and  not  the 
mere  transfer  of  a  security.  Hence,  the  assignee  must  bring  an 
action,  if  at  all,  in  his  own  name.^  Though,  if  the  mortgagor  is 
disseised,  the  mortgagee  is  also  disseised,,  and  cannot  convey 
his  interest.^  But  where  the  mortgage  is  assigned  as  security 
for  a  smaller  sum  than  is  due  upon  it,  the 'mortgagee  may  main- 
sain  a  bill  for  foreclosure,  especially  if  the  assignee  refuses  to 
8ue.^(a)  So,  where  he  guarantees  the  mortgage  debt  to  the 
assignee,  he  is  a  proper  party  to  a  suit  for  foreclo8ure.^(d) 

'  Gould  V.  Newman,  6  Masii.  280.  *  Bristol  v.  Morgan,  8  Edw.  142;  Cor- 

*  Crane  v.  March,  4  Pick.  181;  Dad-  tis  v,  Tyler,  9  Paige,  482 ;  Leonard  •. 

inan  v,  Lamson,  9  Allen,  85.  Morris,  lb.  90. 
'  Norton  v,  Warner,  8  Edw.  lOG. 

holds  the'  mortgage  for    their   benefit,  the  Htme  property,  whereas  the  several 

Crane  v.  March,  4  Pick.  181.             *  bonds  in  this  case  are  distinct  things; 

In  Vermont,  as  has  been  seen,  an  as-  and,  if  the  respective  dAtes  of  the  trans- 
aignment  of  all  the  notes  secured  by  fers  were  open  to  inquiry,  great  uncer- 
nortgage  passes  the  mortgage  also.  An  tainty  and  A*aud  wonid  be  likely  to  en- 
assignment  of  a  part  of  them  may  or  sue.  The  mortgagee  himself  has  equal 
may  not  have  this  effect,  according  to  rights  with  the  assignees,  because  the 
the  agreement  of  the  parties.  Lan^on  assignment  involved  no  transfer  of  the 
9.  Keith,  0  Verm.  299.  mortgage,  unless  by  implication,  and  no 

In  Pennsylvania,  a  mortgage,  and  the  warranty  express  or  implied.    Donley  v. 

claim  which  it  secures,  are  so  far  dis-  Hays,  17  Ser.  &  R.  400. 

tinct,  that,  where  a  tcire  facias  is  brought  This  decision  was  made  by  a  majority 

on  a  bond  with  warrant  of  attorney,  it  is  of  the  court  in  Pennsylvania.    Gibson, 

no  defence,  that  a  mortgage  by  which  the  Gh.  J.,  dissented,  on  the  grounds,  that 

bond  was  secured  is  not  iu  the  plain-  the  assignment  created  a  moral  obliga- 

tilf's  possession,  or  is  lost,  mislaid  or  tion  upon  the  mortgagee,  which  equity 

destroyed.    Hodgdon  v.  Naglee,5  Watts  would  enforce,  though  not  a  legal  one; 

&  S.  217.    See  Haskell  v.  Monmouth,  that,  the  debt  being  the  principal,  and 

&c.  52  Maine,  128.  the  mortgage  an  accessory,  the  assign- 

(a)  Wht^re  a  mortgage  is  itself  mort-  ment  of  a  part  of  the  debt  was  an  assign- 
gaged,  it  seems,  three  years'  redemption  ment  of  the  mortgage,  not  pro  ratat  but 
will  be  allowed,  as  in  case  of  real  estate,  pro  tatUOj  and  the  assignee,  a  purchaser 
Cutts  V.  York,  &c  ,  6  Shepl.  190  of  all  the  iecurities  of  the  assignor,  to  be 

ib)  Where  a  mortgage  is  given  to  se-  used  by  him  as  freely  and  beneticially  as 

cure  several  bonds,  and  the  mortgagee  by  the  assignor  himself;  and  that  the 

assigns  a  part  of  them  at  different  times  sane  principles  were  applicable  to  as- 

and  to  different  persons,  and  the  mort-  signees  of  separate  parts  of  the  same 

gaged  premises  are  afterwards  sold  upon  debt. 

execution    in    favor  of  the   mortgagee  Where  a  vendor  of  land  takes  several 

against  the  mortgagor;  the  process  of  notes  for  the  price,  retaining  also  a  lien 

sale  shall  be  applied  in  payment  of  all  upon  the  land,  and  assigns  some  of  the 

the  bonds  pro  rataj  as  well  those  which  notes,  with  the  lien,  retaining  the  others; 

the  mortgagee  himself  retains,  as  those  upon  a  sale  of  the  property,  the  proceeds 

which  he  has  transferred.    The  principle,  shall  be  applied  to  all  the  notes  prorata^ 

"  qui  ifTior  in  tempore^  potior  ui  in  jure f'^  unless  a  contrary  intention  is  expreswd 

is  not  applicable  to  this  case,  because  it  in  the  assignment.    Ewing  v.  Arthur.  1 

relates  only  to  successive  charges  upon  Humph.  587:  ace.  McVay  v.  Bloolgood, 
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ft 

\  3.  It  has  been  already  seeOi  (ch.  31,)  that  an  equity  of 
redemption  is  liable  to  legal  process  for  the  debts  of  the  mort- 
gagor. On  the  other  hand,  the  estate  of  a  mortgagee^  before 
foreclosure  or  possession  taken  by  him,  is  not  subject  to  be 
attached  or  taken  iipon  execution.  Until  foreclosure,  it  is  a 
mere  chose  in  action^  and  an  incident  attached  to  the  debt,  from 
which  it  cannot  properly  be  separated.  As  distinct  from  the 
debt,  the  mortgage  has  no  determinate  value;  and,  if  assigned, 
the  assignee's  rights  must  be  subject  to  the  holder  of  the  per- 
sonal security.  And  the  debt  cannot  be  sold  with  the  mortgage, 
it  being  well  settled  that  a  chose  in  action  is  not  subject  to  sale 
on  execution,  ^(a) 

^  4.  Notwithstanding  the  principle  that  the  mortgage  is 
merely  incident  to  the  personal  security  which  it  accompanies, 
the  statute  of  limitations,  applicable  to  the  latter,  will  not  bar 
a  claim  upon  the  former.  On  the  contrary,  the  recital  of  a  debt 
in  the  mortgage  deed  has  been  held  to  take  such  debt  out  of 
the  operation  of  the  statute.  ^(6) 

'  Jacksoi^  V.  Willard,  4  John.  48-4.  Halst.  478;  ch.  88,  N.  H.  Rev.  St.  860; 

'  Clark  V.  Ball,  2  Root,  829;  Langan  Tbayer  «.  Mann,  19  Pick.  686;  GrhmeU 

V.  Henderson,  liBland,  282;  Heyer  v.  v.  Baxter,  17  Pick.  888;  Miller  v.  Helm, 

Prnyn,  7  Paige.  466;  Ghesijn  v.  Dalbey,  2  Sm.  &  M.  6S7. 
2  Y.  &  C.  170.    See  Den  v.  Spinning,  1 

9  Por.  547.    Bat  wliere  a  note  aecared  bj  In  MaasachuBetta  and  Connecticut,  it 

mortgage  is  assigned,  this  is  pro  tanio  an  Is  distinctly  decided,  that,  before  entry, 

assignment  of  the  mortgage,  and,  if  the  the  mortgagee's  interest  is  not  subject  to 

security  is  insnlBcleiit  for  the  whole  debt,  execution;  and  doubted,  whether  it  is  so 

the  assignee  has  a  prior  claim.    Galium  subject  before  foreclosure ;  because,  till 

V.  £rwin,  4  Ala.  (N.  S.)  462.    Succes-  that  event,  all  the  inconveniences  exist 

sive  assignees  have  priority  in  the  order  which  are  applicable  in  the  other  case, 

of  their  assignments,  unless  it  is  ex-  The  like  decision  has  been  made  in  Ken* 

pressly  agreed  otherwise.    lb.  tucky.    In  New  Hampshire,  the  interest 

(a)  These  remarks,  made  by  Mr.  Jns-  of  the  mortgagee  cannot  be  levied  on, 

tice  Kent,  seem  to  require  not  merely  unless  that  of  the  mortgagor    is    also 

en<ry,  but /orec/o«ttrc,  by  the  mortgagee,  taken,  and  they  join  in  appointing  an 

to  subject  bis  interest  to  be  taken  on  ex-  appraiser,  or  unless  there  has  been  an 

ecution.    The  case  Onds,  however,  that  entry    to    foreclose.    A  judgment   for 

the  mortgagee  had  not  entered,  and  the  possession   is   not  enough.     Eaton    e. 

question  stated  for  decision  is,  whether  Whiting,  8  Pick.  488;  Marsh  v.  Austin, 

asaleis  valid,  made  "before  foreclosure,  1   Allen,   286^   Thornton  v.  Wood,  42 

and  while  the  mortgagor  Is  suffered  to  Maine,  282;  Jenkins  v.  Quincy,  &c.  7 

retain  possession.''     And  the    learned  Gray,  878;  Huntington  v.  Smith,  4  Conn, 

judge  remarks,  that,  fDAen  Me  mortgagee  287;  1  Dana,  24-188;  Johnson  v.  Bart- 

has  taken  posneeion,  the  rente  and  pr/^te  lett,  17  Pick.  477;  Glass  v.  Ellison,  9 

may  become  the  subject  of  computation  N.  H.  69. 

and  sale.    Jackson  v.  Willard,  4  John.  (b)  A  mortgage  was  made  in  1809, 

41-2-4.  and    recorded.    The  mortgagor   trans- 
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§  5,  The  principle,  that  the  personal  security  and  the  accom- 
panying mortgage  are  incident  to  each  other,  does  not  apply  to 
any  merely  collateral  security,  obtained  by  the  mortgagor  for 
the  benefit  of  the  estate.  Thus  the  mortgagee  has  no  claim  to 
a  policy  of  insurance  upon  the  premises,  to  the  exclusion  of 
other  creditors.  It  is  a  mere  personal  contract,  not  attached  or 
incident  to  the  mortgage.'  But  if,  by  the  terms  of  the  mort- 
gage, the  mortg^or  was  bound  to  insure  for  the  mortgagee's 
benefit,  the  latter  has  an  equitable  lien  upon  the  insurance  to 
the  amount  of  his  debt.^  The  mortgagor  and  mortgagee  may 
each  insure  his  own  interest.  If  the  latter  does  it,  it  is  merely 
an  insurance  of  the  debt,  which  ceases  when  the  debt  is  paid. 
If  a  loss  occurs  before  such  payment,  he  may  recover  to  the 
amount  of  the  debt,  and  the  insurer  may  claim  an  assignment 
of  the  debt,  and  enforce  it  against  the  mortgagor.  If  the 
mortgagor  obtains  insurance,  it  has  been  held  that  he  may 
recover  the  full  amount  of  the  policy.^(a) 

§  6.  It  has  already  been  stated,  (ch.  31,)  that  a  mortgagor 
may  mortgage  his  equity  of  redemption,  or,  as  it  is  commonly 
expressed,  make  a  second  mortgage  of  the  land;  and  that  a 
second  mortgagee  stands  in  the  place  of  the  mortgagor,  as  to  his 

'  Columbia.  &c.  v.  Lawrence,  10  Pet.  Felton  o.  Brooks,  4  Cash.  203;  Larrabee 

507;  McDonald  v.  Black,  20  Ohio,  185.  v.  Lambert,  82  Maine  97;  Eernocham  v. 

See  Curtis  9.  Tyler,  9  Paige,  482;  Graves  N.  Y.  &c.  17  K.   Y.  428;  Jenkins  v. 

V.  Hampden,  &c.  10  Allen,  281.  Quincy,  &c.  7  Gray,  870;  Insurance  Co. 

*  Carter  r.  Rocket,  8  Paige,  487.  v.  Woodruff,  2  Dutch.  541;  Nichols  v. 

'  Carpenter  v.  Providence,  &c  16  Pet.  Barter,  5  R.  1. 491 ;  Grosvenor  v.  Atlan- 

495.    See    King  v.   The  State,  &c.  7  tic,  &c.  17  N.  Y.  891;  Loring  v.  Manu- 

Cush.  1;  Thomas  9.  Von  Kapff,  6  G.  &  factnrer8\  &c.  8  Gray,  28;  Pollacd  v. 

John.  872;  Vernon  v.  Smith,  5  B.  &  A.  Somerset,  &c.  82  Maine,  221;  Larrabee 

1;  Kittredge  v.  Rockingham,  &c.  (N.  v;  Lumbert,  82  Maine,  07;  Hillsborough, 

H.)  Law  Rep.  (Dec.  1849)  412;  King  v.  &c.  44  N.  H.  288. 
State,  &c.  (Mass.)  lb.  (June,  1851)  88; 

ferred  the  estate.  The  mortgagee  never  Different  mortgagees  have  claims  accord- 
gave  notice  of  his  mortgage  to  the  pur-  ing  to  priority.  Any  insurance  by  the 
chaser;  and,  in  1821,  brought  a  suit  for  mortgagee  will  be  void,  if  he  claims  un- 
the  land,  and  recovered.  Dick  v.  Batch,  der  this  act,  unless  the  insurer  of  the 
8  Pet.  80.  mortgagor  consent.  St.  1844,  97-8. 
(a)  In  Maine,  by  statute,  where  a  Where  a  life  policy  is  assigned  to  the 
mortgagor  effects  insurance,  if  he  con-  mortgagee,  in  trust,  to  receive  the  pre- 
sents in  writing,  the  insurer  may  pay  the  '  ceeds,  he  cannot  have  a  decree  to  sell  it, 
loss  to  the  mortgagee;  if  he  does  not  but  may  have  one  for  the  foreclosure, 
consent,  a  trustee  process  lies,  and  a  and  still  retain  the  policy.  Dyson  v, 
payment  will   be   available   pro    tanto.  Morris,  1  Hare,  418. 
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right  of  redeemiDg  the  first  mortgage.^  And  the  right  in  equity, 
of  redeeming  any  number  of  successive  mortgages,  may  be  mort- 
gaged anew,'(a)  It  seems  to  be  the  universal  rule  in  the  United 
States,  that  mortgages,  like  other  deeds,  take  effect  in  the  order 
of  tJieir  reffistration.  In  England,  upon  the  same  principle  of 
tacking,  by  which  it  has  been  seen,  (ch.  31,)  that  a  mortgagee 
may  insist  upon  payment  of  independent  claims  against  the 
mortgagor,  as  the  condition  of  redemption  ;  a  third  mortgagee 
may  gain  priority  over  a  second  mortgage,  by  buying  up  the 
first  mortgage  and  tacking  it  to  his  own,  thereby  obliging  the 
second  mortgagee  to  redeem  both,  in  order  to  redeem  one.  ' 

§  7.  The  rights  of  a  second  mortgagee  cannot  be  impaired  by 
any  transaction,  to  which  he  is  not  a  party,  between  the  first 
mortgagee  and  the  mortgagor;  nor,  on  the  other  band,  will 
such  transaction  operate  as  an  extinguishment  of  the  first  mort- 
gage, unless  the  circumstances  plainly  demand  this  construe- 
tion.(J) 

'  8  Mass.  555, 16  Pet.  495.   See  Clark  280  ;  Hooper  v.  Ramsbottom,  6  Taan. 

V.  Brown,  8  Allen,  500 ;  N.  £.  &c.  v.  12  ;    Dale  v.  Shirley,  8  B.  Mon.  524 ; 

Merriam.2Ib.  891;  Kilborn  v.  Bobbinii,  Kimmell  v.  Willard,  1  Doug.  217;  Si- 

4  Allen,  869;  Trenchard  v.  Warner,  18  monds  v.  Brown,  18  Verm.  ^1;  Clarke 

Illin.   142;    Warburton  r.  Lanman,  2  v.  Stanley,  10  Barr,  472;  Jonea  v.  Phelps, 

Greene,  420;  Ellsworth  «.  Mitchell,  81  2  Barb.  Cha.  440;  Holabird  v.  Bnrr,  17 

Maine,  247;  Barber  v.  Cary,  11  Barb.  Conn.  556;  Bank,  &c.  v.  Peter,  18  Pet. 

549;    State,  8cc.  v.  Campbell,  2  Rich.  128;  Hall  v.  Bell,  6  Met.  481. 
Equ.  179;  Head  v.  Egerton,  8  P.  Wms. 

(a)  So,  land  subject  to  the  lien  of  an  protesting  that  he  considered  it  as  ez' 

execution  may  be  mortgaged ;   and  the  tinguished,  and  brought  a  bill  in  equity 

mortgagor    cannot    interfere    with   the  to  redeem.    Held,  1.  That  although,  by 

mortgagee's  title,  by  ordering  a  sale  of  purchasing  the  equity  of  redemption, 

more  than  enough  to  satisfy  the  execu-  according  to  the  English  law,  £  might 

tion.    Addison  v.  Crow,  5  Dana,  279*  have  excluded  interrening  incumbrances, 

(6)  A  mortgaged  to  B,  afterwards  to  yet,  as  the  doctrine  of  tacking  is  here 

C,  afterwards  to  D.    B  and  C.  entered  unknown,  he  acquired  no  such  right.    2. 

on  the  same  day,  for  condition  broken.  That  the  right  of  C  to  redeem  B's  mort- 

Afterwards  £,  a  creditor  of  A,  attached  gage  was  not  reduced,  by  the  sale  on 

h!s   equity    of    redemption,    recovered  execution,  from  three  years  to  one  year; 

judgment  in  the  suit  against  him,  and  such  abridgment  of  the  right  of  redemp- 

subsequently    purchased    and  took    an  tion  being  wholly  confined  to  the  relation 

assignment  of  B's  mortgage.      At  the  between  the  mortgagor  and  purchaser, 

execution  sale.  E  afterwards  purchased  and  not  affecting  the  claims  of  other 

A's  equity  of  redemption,  and,  after  the  mortgagees,  accruing  before  attachment 

expiration  of  a  year  from  such  purchase,  of  the  equity,  which  are  not  subject  to  be 

believing  and  representing  himself  to  be  impaired  by  any  transaction  between  the 

the  absolute  owner  in  f^e,  conveyed  with  mortgagor  and  his  creditors.-    8.  That 

warranty  to  F.     C,  the  second  mort-  the  union  of  the  equity  of  redemption 

gagee,  tendered  to  F   the  amount  due  and  the  first  mortgage  in  the  hands  of 

iipr»n  B's  mortgage,  at  the  same  time  £  did  not  extinguish  the  latter.  Decreed 
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^  8.  A  junior  mortgagee  must  be  made  party  to  a  bill  for 
foreclosure  by  a  senior  one— else  he  is  not  bound  thereby.^ 
But,  in  New  Hampshire,  if  a  mortgagee  bring  an  action  at  law 
against  the  mortgagor,  recover  judgment,  enter  and  remain  in 
possession  a  year;  the  foreclosure  binds  a  subsequent  mortgagee, 
though  not  notified  of  such  entry.*  A  second  mortgagee  cannot 
enjoin  a  suit  against  him  for  foreclosure  by  the  first  mortgagee 
to  whom  nothing  is  due  on  the  mortgage  ;  this  being  a  defence 
at  law.  But  if  he  also  prays  to  redeem,  the  bill  may  await  the 
result  of  the  suit  at  law.' 

§  9.  An  assignment  of  the  prior  mortgage  to  a  subsequent 
mortgagee  does  not  necessarily  operate  as  an  extinguishment  of 
the  first  mortgage.  Thus,  where  a  mortgagee  leased  the  land, 
and  a  subsequent  mortgagee  undertook  to  discharge  the  first 
mortgage,  paid  the  debt,  and  took  an  assignment  of  the  first 
mortgage  and  the  lease,  for  the  purpose  of  collecting  the  rent; 
this  was  held  no  extinguishment^ 

^  10.  Where  a  mortgage  is  made  to  several  persons,  to  secure 
debts  due  to  them  severally,  but  giving  a  partial  priority  to 
some  over  others;  they  are  not  to  be  regarded  as  prior  and  sub- 
sequent mortgagees,  in  reference  to  their  respective  claims  upon 
the  property,  but  as  parties  to  one  deed,  with  full  notice  of  its 
terms.(a) 

^  Cooper  •.  ICnrtin,  1  Dana,  25.  *  Dickinion  v.  Gnnii.  12  Allen,  547. 

*  Downer  •.  Clement,  11  N.  H.  40.  *  Willard  v.  Harvey.  5  N.  H.  252. 

that,  on  payment  of  the  sum  due  upon  and  the  proceeds  insufficient  to  pay  the 

the  first  mortgage,  .F  should  surrender  whole  sum  secured;  held,  they  should 

the  land,  and  convey  and  release  his  be  distributed  according  to  the  sums 

right  as  the  assignee  of  E.    Thompson  v.  expressed  in  the  mortgage;  that  C  did 

Chandler,  7  Greenl.  177.     (See  ch.  88,  not  stand  as  a  subsequent  mortgagee, 

sec.  14  )  but  the  owner  of  an  interest  in  common 

(a)  A  debtor  mortgaged  to  three  credi-  with  the  others,  and  under  the  same 

tors,  A,  B  and  C,  who  were  absent,  and  title;  that  he  had  neither  done  any  act 

ignorant  of  the  transaction.    The  sum  nor  relinquished    any  right,  in  conse- 

secured  was  $8,000,  to  be  paid  in  the  quence  of  the  mortgage,  to  his  own  pre- 

proportion  of  $2,000  to  the  mortgagee  judice;  and  that,  having  affirmed  the 

last  named,  and  to  the  first  and  second  instrument  in  part,  he  was  bound  by  it  in 

$8,000  each.    At  the  date  of  the  mort-  the  whole.    Irwin  v.  Tabb,  17  S.  &  R. 

gage,  the  second  and  third  had  advanced  419.    * 

the  amount  of  their  respective  claims,  Where  a  trustee,  holding  two  sums  of 
but  the  first  bad  not.  He  had  since,  money,  oue  belonging  to  A.  the  other  to 
however,  made  up  the  deficiency  by  B,  loaned  both  to  C,  taking  distinct 
further  advances.  The  property  being  mortgages  at  the  same  time,  and  not  in- 
sold  on  execution  under  the  mortgage,  tending  any  priority,  but  one  mortgage 
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§  11.  A  second  mortgagee  succeeds  to  all  the  rights  of  the 
mortgagor,  arisiDg  out  of  any  special  contract  which  the  latter 
has  made  with  the  first  mortgagee,  in  relation  to  the  land* 
Thus,  if  the  first  mortgagee,  haring  taken  a  lease  of  the  mort- 
gagor, covenanting  to  pay  rent,  refuse  to  pay  the  rent  to  a  sub- 
sequent mortgagee,  when  demanded,  not  haring  paid  it  to  the 
mortgagor;  the  subsequent  mortgagee,  when  he  redeems,  may 
compel  the  first  mortgagee  to  account  for  the  profits,  as  received 
towards  the  payment  of  his  prior  mortgage.^ 

§  12.  Where  one  creditor  has  two  funds,  from  which  he  may 
satisfy  his  debts,  and  another  has  a  subsequent  lien  on  only  one 
of  the  funds,  the  former  creditor  will  be  compelled  in  equity  to 
resort  to  his  exclusive  fund,  provided  it  can  be  done  without 
injury  to  himself  or  the  debtor.  Thus,  if  A  mortgages  two 
estates  to  B,  and  then  mortgages  only  one  of  them  to  C,  the 
court  will  order  B  to  take  satisfaction  from  the  estate  which  is 
not  included  in  C's  mortgage,  if  sufficient  for  the  purpose.  But, 
where  there  exists  any  doubt  of  the  sufficiency  of  this  estate,  or 
where  the  first  mortgagee  is  unwilling  to  run  the  hazard  of 
obtaining  payment  from  it,  equity  cannot  take  from  him  any 
part  of  bis  security,  till  he  is  fully  satisfied.^(a) 

§  13.  In  connection  Mrith  the  subject  of  auccesaive  morigage8f 
may  be  briefly  stated  the  well  established  rule  of  equity,  that, 

*  Kewall  e.  Wright,  8  Mass.  188.  See  Sober  v.  Kemp,  6  Hare.  165 ?  Fer- 

'  ETertson  v.  Booth,  19  John.  486-98;  ris  v.  Crawford,  2  Denio,  695;  Lanoy  v. 

Pettibonev.  Stevens,  15  Conn.  19;  Ajres  Duke,  Sec.,  2  Atk.  444;  Miami,  &c.  v, 

V.  Hasted,  15  Conn.  516;  Bank  v.  Mitch-  Bank,  &c..  Wright.  249;  Barnes  r.  Bax- 

ell,  Rice  (Eqn.),  889;  Butler  «.  Taylor,  ter,  1  Y.  fc  Coll.  401;  Kellogg  v.  Rock- 

5  Gray,  455;  Palmer  r.  Fowley,  lb.  545.  well,  19  Conn.  446. 

was  recorded  a  short  time  before  the  gagee,  shall  not  be  allowed  to  redeem 

other;  held,  tbey  should  be  paid  rateably,  the  second  mortgage.    But  the  second 

according  to  their  respective  amounts,  mortgagee  (whose  deed  is  on  record » in 

Rboades  v.Canfleld.  8  Paige,  545.  Georgia),  may  redeem  the  first  mort- 

Where  one  owning  an  undivided  share  gage.  In  South  Carolina,,  if  a  person 
of  a  township  makes  a  mortgage,  cover-  suffer  a  Judgment,  or  enter  into  a  stat- 
ing but  a  portion  of  his  interest,  the  ute  or  recognizance,  binding  his  land, 
mortgagee  takes  a  proportional  share,  as  and  afterwards  mortgage  it,  without 
tenant  in  common.  Randell  v.  Mallett,  giving  notice,  in  writing,  of  the  prior  in- 
2Shepl.  51.  cumbrance;  unless,  within  six  months 

(a)  In  Georgia  and  South  Carolina,  from  a  written  demand,  he  clear  off  such 

a  jiiortgagor  who  makes  a  second  mort-  incumbranoe,  he  shall  not  be  suffered 

gage,  without  disclosing,  in  writing,  the  to  redeem.    Prince,  161;  1  Brev.  166- 

existence  of  the  first  to  the  second  mort-  7-^. 
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where  a  mortgage  is  given  for  a  debt  which  is  also  secured  by 
the  obligation  of  a  surety;  the  surety  is  entitled  to  be  subro- 
gated or  substituted  to  all  the  rights  and  remedies  of  the  credi- 
tor whose  debt  he  is  compelled  to  pay,  in  relation  to  the 
mortgaged  estate;  and  that  the  mortgagee  cannot  relinquish  the 
estate,  without  thereby  also  discharging  the  surety.^ 

§  14.  Where  a  mortgage  is  made  to  a  surety,  for  the  purpose 
of  indemnifying  him  for  his  liability  on  account  of  the  mortga- 
gor, similar  equitable  rules  are  applied,  as  in  the  case  above 
referred  to,  ^f  a  mortgage  accompanied  by  other  security  to  the 
mortgagee.  It  is  held,  that  such  a  mortgage  is  in  reality  a  secu- 
rity for  the  debt  itself;  to  the  benefit  of  which  the  creditor  is 
entitled.  But  he  cannot  make  a  claim  upon  it  till  the  indorser's 
liability  is  fixed,  and,  if  the  latter  is  discharged  by  his  laches^ 
he  loses  all  title  to  the  property.* 

§  15.  Somewhat  analogous  to  the  case  of  successive  mortgages^ 
is  that  of  a  conveyance  by  the  mortgagor  of  a  portion  of  the 
mortgaged  land,  retaining  the  remainder;  or  the  conveyance  of 
different  portions,  included  in  one  mortgage,  to  successive  pur- 
chasers, and  the  apportionment  of  the  mortgage  debt  upon  such 
parcels,  respectively.  The  general  rule  upon  this  subject  is, 
that,  if  the  mortgagor  conveys  a  part  of  the  land,  retaining  the 

'Mathews  v,  Aikin,   1  Gomst.  599;  Mills,  18  Pick.  894;  Goodhue  v.  Berrion, 

Root  V.  Bancroft,  10  Met.  46;  Gopis  v,  2  Sandf.  Gha.  680;  Tilford  v.  James,  7 

Middleton,  1  Tar.  &R.  281;  Hodgson  o.  B.  Mon.  886;   Sbepard  v.   Shepard,  6 

Shaw,  8  My.  &  K.   195;  Williams  v.  Gonn.  87;  Gurtis  v.  Tyler,  9  Paige,  482; 

Oweo,  18  Sim.  697;  Hays  v.  Ward,  4  Eastman  9.  Foster,  8  Met.  19;  Tel verton 

John.  Gh.  180;  Bowker  v.  Bnll,  1  Sim.  v.  Sheldon,  2  Sandf.  Gha.  481 ;  Irwin^s. 

(N.)  84;  Norton  v.  Goons,  8  Denio,  180;  &c.  v.  Longworth,  20  Ohio,  581 ;  Knox  «. 

Higgin*)  V.  Fraukis,  10  Jur.  828;  Gossin  Moatz,  8  Harr.  74;  Stewart  v.  Preston, 

V.  Brown,  1  Jones  (Penn.),  627;  McDer*  1  Branch,  10;  Kramer  v.  Bank,  &c.,  15 

mott  V.  Bank,  &c.,  9  Humph.  128;  Root  Ohio,  258;  Francis  v.  Porter,  7  Ind.  208; 

f>.  Stow,  18  Met.  5;  Gapel  v.  Batter,  2  Ellis  v.  Martin,  7  Ind.  652;  De  Gottes  «. 

Sim.  &  St.  467;    Becket  v.   Snow,  1  Jeffers,  7  Flori.  284;  Jones  v.  Qainni- 

Gash.  510;Orvisv.  NewelM7Gonn.  97;  piack,    &c.,    29    Gonn.    25;    Hilton    v. 

Brewer  v.  SUples,  8  Sandf  Gha.  579;  Gatherwood,  10  Ohio  St.  109;  Root  «. 

McLean  v.  Towle,  8  Sandf.  117;  King  v.  Gollins,  84  Verm.  178;  Day  o.  Patterson, 

McVickar,  8  Sandf.  Gha.  192;  Swan  v.  18  Ind.  114;  Gaskill  v.  Sine,  2  Beasl. 

Patterson,  7  Md.  164.  400;  Ghilton  v.  Ghapman,  18  Mis.  470; 

*  Holabird    «.   Burr,    17  Gonn.   556;  Strung  v.  Blanchard,  4  Allen.  558;  Bow- 

l^einhard  v.  Bank,  &c.,  6  B.  Mon.  252;  man  v.  McElroy,  15  La.  An.  466;   Pres- 

Miller  v.  Mnsselman,    6  Whart.    854;  cott  v.  Hayea,  43  l^.H.  598;  Emerson  v. 

Lewis  V.  DeForest,  20 Gonn.  427 ;  Stock-  Gilman,  44  N.  H.  285;  New,  &c.  r.  Fair- 

ard  V.  Stockard.  7  Ilamph.  808;  Moore  haven,  Sec,  9  Allen,  175. 
9.  Moberly,  7  B.  Mon.  299;  Davis  v. 
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rest,  the  part  retained  is  primarily  liable,  and  the  portions  con- 
veyed are  liable  to  the  inverse  order  of  their  alienation.(a)  And 
the  latter  branch  of  the  rule  applies,  where  the  whole  land  is 
successively  conveyed.\6) 

*  Ferguson  v.  Kimball.  8  Barb.  Cha.  John^nv  White,  11  Barb.  194;  Howard, 

616;  Gashing  v.  Ayer,  25  Maine,  888;  &c.  v,  Halaey,  4  Sandf.  565;  Kilborn  v. 

Kellogg  V. Kand,  11  Paige,  59;  Gumming  Bobbins,  4  Allen,  369;  Reilly  v.  Mayer, 

V.   Gumming,  8  Kelly,  460;   Knicker-  1  Beasl.  55;  Delaware.  &c.,  88  Penn. 

backer  V.  Boutwell,  2  Sandf.  Gha.  819;  516;  Salem  v.  Edgerly,  88  N.  H.   46; 

Uenkle  v.  AUstadt,  4  Gratt.  2S4 ;  Skeel  Aiken  v.  Gale,  87  lb.  501 ;  Bates  v.  Rnd- 

V.  Spraker,  8  Paige,  182;  Schryver  v,  dick,  2  Glarke,  428;  Lyman  v.  Lyman, 

Teller,  9  Paige.  173;  Sheperd  r.  Adams,  82  Venn.  79;  Gheever  v.  Fair,  5  Gal. 

82  Maiue.  68;  Morris  v.  Oakford,  9  Barr,  887;  Davis  v.  Rider,  5  Mich.  428;  Brown 

499;   Ghamplin  v.  Williams,  lb.  841;  v  Simons,  45  N.  H.  211;  44  lb.  475. 
Blyerv.  MonhoUand,  2  Sandf.  Gta.  478; 

(a)  As  between  the  mortgagor  and  a  587;  Pax  ton  v.  Harrier,  1  Jones,  812; 

purchaser,  where  land  is  conveyed  sub-  Holman  v.  Bank,  &c.,    12  Ala.    869; 

ject  to  a  mortgage,  the  amount  of  which  Howard,  &o.  v.  Halsey,  4  Sandf.  565; 

is  allowed  to  the  purchaser  by  a  deduc-  Patty  v.  Pease,  8  Paige,  277;  Stuyve- 

tion  from  the  price  of  the  land,  it  is  held  sant  v.  Hall,  2  Barb.  Gha.  151;  Engle  v. 

that  the  law  implies  a  promise  on  his  Haines,    1    Halst.  Gha.    186;   Ross  v. 

part  to  indemnify  the  grantor  against  Haines,  lb.  682;   Meney,.  4  Barr,  80; 

the  mortgage  debt.   Townsend  «.  Ward,  Wheelwright  v.  Loomer,  4  Edw.  Gha. 

27  Gonn.  610.     See  Klapworth  v.  Dress-  282;  Laws  of  Dela.  1859,  698;  Dennis  v. 

ler,  2  Beasl.  62.  Burritt,  6  Gal.  670. 

(6)  As  to  the  effect  of  a  reUast  by  the  See,  also,  somewhat  qualifying   the 

mortgagee  of  a  part  of  the  land  mort-  general  rule,  Beall  r.  Barclay,  10  B. 

gaged,  see  Shepherd  v,  Adams,  82  Me.  Mon.  201. 
68;  McLean  v.  Lafayette,  &c.,  8  McL. 
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CHAPTER  XXXm. 

MOBIOAGE.      A86IG10f£NT,  PAYMENT,  RELEASE,  ETC,  OF  MORTaAOES, 
AND  TRANSFERS  OF  EQUITllSS  OF  REDEMPTION. 

1.  Mortgage  cannot  be  assigned  without    10.  Discharge  of  ezecntion-Hiotconcln- 

the  debt.  sive  of  discbarge  of  mortgage. 

2.  Assignment   cannot   prejudice   the    11,  Payment  on  mortgage,  cannot  be 

mortgagor— notice,  &c.  applied  to  other  debts. 
8.  Mortgage  an  incident  to  the  debt^  12.  Snbstitaiiiig  of  one  security  for  an- 
priuciple  considered— and  whether  other,  &c. — in  general,  no  pay- 
payment  rerests  the  estate  in  the  ment  ot  mortgage, 
mortgagor;  discharging  mortgage  14.  Assignment  and  discbarge  of  mort- 
upon  the  record.  gage— when    a '  transfer  will    be 

7.  Release  of  eqnity— whether  a  pay-  construed  as  an  assignment,  and 

ment ;  release  of  mortgage— release  when  as  a  discharge. 

in  part .  28.  Satisfied  mortgage— ^whether  a  ttran* 

8.  Depotit  of  money  with  mortgagee—  ger  may  set  it  up* 

no  paymeut.  24.  Sale  by  mortgagor  with  mortgagee's 

9.  Death  of  mortgagor  does  not  turn  a  consent. 

mortgage  into  payment — practice    26.  Joint  release  to  mortgagee  and  mort- 
in  case  of  insolrency.  gagor. 

§  1.  It  is  said,  a  mortgagee  cannot  transfer  his  estate,  separate 
from  the  debt,  either  absolutely  or  for  security;  especially, 
before  it  becomes  absolute,  or  there  has  been  a  foreclosure.' 

§  2.  If  the  mortgagee  assign  his  mortgage,  in  general,  the 
assignee  can  claim  only  what  really  remains  due  upon  it  when 
assigned;  not  what  appears  to  be  due.  For  this  rcasen,  in  Eng- 
land, it  is  usual  to  make  the  mortgagor  a  party  to  such  assign- 
ment.* So  any  payment  to  the  mortgagee,  after  assignment, 
but  before  notice  of  it,  will  be  effectual  against  the  assignee; 
and  it  is  held,  that  registration  is  not  sufScient  notice  of  an 
assignment  as  against  the  mortgagor,  though  sufficient  to  bind 

'  Aymar  V.Bill,  5  John. Gh. 570.  But  Curt.    244;    Horstman   v.    Jerker,    49 

see  ch.  82.  Penn.  281 ;  Losey  v.  Simpson,  8  Stockt. 

*  Matthews  v.  Wallwyn,  8  Yes.  118.  246. 
See   Holbrook    u.    Worcester.    &c.,    2 
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subsequent  purchasers.^  Hence  it  appears,  that  all  dealings 
with  the  mortgagee,  even  in  his  character  of  mortgagee,  before 
notice  of  the  assignment,  are  valid.^  And  a  fortiori  is  this  rule 
applicable,  where  the  mortgagee  has  assumed  to  be  absolute 
owner  of  the  land,  by  having  purchased  the  equity  of  redemp- 
tion. Therefore,  if,  after  such  purchase,  he  assign  the  mortgage  aA 
a  subsisting  incumbrance,  and  then  convey  the  whole  estate  to  a 
third  person,  equity  will  not  allow  the  assignee  of  the  mortgage 
to  do  what  the  assignor  could  not  have  done,  by  interposing  a 
dormant  mortgage  to  the  prejudice  of  an  ignorant  purchaser;  to 
do  that  indirectly,  by  a  secret  assignment,  which  he  could  not 
do  directly.® 

§  3.  In  conformity  with  the  principles  stated  in  the  last 
chapter,  it  is  said,  by  Lord  Mansfield,  that,  where  a  debt  is 
secured  by  mortgage,  the  assignment  of  the  debt,  or  forgiving 
it,  will  draw  the  land  after  it,  though  the  debt  were  forgiven 
only  by  parol;  that  whatever  would  give  the  money,  will  carry 
the  estate  in  the  land  along  with  it  to  every  purpose;  and  that 
the  estate  in  the  land  is  the  same  thing  as  the  money  due  upon 
it  Upon  a  similar  principle,  a  simple  contract  debt  has  been 
held  not  to  acquire  the  character  of  a  specialty,  in  consequence 
of  being  secured  by  mortgage.^  These  remarks,  however,  are 
to  be  considered  as  rather  illustrative  of  the  general  qualities 
of  a  mortgagee's  estate  than  as  literally  true  under  all  circum- 

'  Williams  V.  Sorrell,  lb.  889;  James  v.  Somerville,  &c.,  1  Halst.  Cha.  688; 
9.  Johnson.  6  John.  Cha.  428.  In  Kew  Deming  v.  Comings,  11  N.  H.  474;  Mar- 
York,  this  is  ex  presnly  provided  by  stat-  shall  V.  fiillingsley,  7  Ind.  260;  Cham- 
ute.  1  N.  Y.  Rev.  St.  768;  ace.  Napier  berlain  v.  Barnes,  26  Barb.  160;  Mar- 
p.  Elam,  6  Yerg.  108;  Uodgden  V.  Nag-  tinean  v.  M'CoUnm,  4  Chandl.  158; 
lee,  5  Watts  &  S.  217.  Bloomer  v.  Henderson,  8    Mich.   895; 

*  4  Yes.  427.  See  Glidden  v.  Hunt,  Potts  v.  Blackwell,  4  Jones  £qu.  58; 
24  Pick.  221;  Clark  v.  Flint,  22.  281;  Pierce  v.  Faunce,  47  Maine,  607;  Mitch- 
Chambers  V.  G<»ldwin,  I  Smith.  252;  ell  v.  Burnham.  44  Maine,  286;  Eaton 
Williams  v,  Stevens,  1  Halst.  Cha.  119;  v.  GkJorge,  42  N.  H.  875;  Beatty  v.  Cle- 
Wolcott  V.  Sullivan,  1  £dw.  899;  Palmer  ment,  12  La.  An.  82. 
r.  Y*tefl,  8  Sandf.  187;  Bree  v.  Hoi-  ■  6  John.  Cha.  427. 
liech.  Pougl.  656;  Hammond  v.  Wash-  *  Martin  v.  Mowlin,  2  Burr.  978.  Seo 
ington,  1  How.  14;  Moore*s,  &c.,  7  W.  &  1  Halst.  478.  Also,  ch.  82;  Grinnell  v. 
S.  298;  Bowen  v.  Seeger,  8  W.  &  S.  222;  Baxter,  17  Pick.  883;  Crosby,  60  Maine, 
Mott  r.  Clark.  9  Barr,  899;  Farmers',  180,  (an  important  case);  Dyer  i?.  Tooth- 
So:,  r.  Douglass,  U  S.  &  M.  469;  Pea-  aker,  51  Maine,  880;  Conner  v.  Whit- 
>ndy  V  Feiiton,  3  Barb.  Cha  461;  Wil-  more,  52  Mame,  185;  Heath  r.  Page,  46 
Whiuh  v.  Biibeck,  1.  IloffVn.  Cha.  869;  Penn.  180;  Spring,  Sec.  9.  Tradesmen's, 
•>.<•}»  r.  Clark,  7  Paige,  189;  Van  Hook  &c.  46  Penn.  498;  44  Barb.  406. 
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8taiice8.(a)  It  sccins  to  be  only  where  the  condition  of  a  mort- 
gage is  performed  strictly  at  the  timtj  or  before  the  time,  thai  the 
title  will  ipso  facto  revest  in  the  mortgagor.  If  the  debt  be 
paid  aftei'  the  day^  the  mortgagee  becomes  a  trustee  in  equity, 
and  may  be  compelled  by  a  bill  to  reconvey;  the  necessity  for 
which,  however,  shows  that  the  legal  title  is  in  him.  So  a  term 
becomes  absolute,  and  must  be  surrendered  or  assigned.  So  the 
mortgagor  cannot  maintain  an  action  of  trespass  against  the  mort- 
gagee or  any  one  holding  under  him,  though  the  debt  may  have 
been  paid.^  But,  in  case  of  ancient  mortgages,  a  reconveyance 
may  be  presumed.^  And  an  acknowledgment  written  on  the 
back  of  a  mortgage,  under  hand  and  seal,  in  payment  and  fulfil- 
ment of  the  condition,  is  a  good  discharge.^  So  entry  of  satis- 
faction on  the  back  of  a  mortgage  discharges  it.**  And  Chancery 
will  decree  satisfaction  of  a  mortgage  which  has  been  paid,  so 
that  it  may  be  cancelled  on  the  record.^A) 

>  Howe  V.  Lewis,  14  Pick.  829;  Mar-  *  Allard  «.  Lane,  18  Maine,  9. 

dock  V,  Ford,  19  Ind.  52.  *  Kellogg  v.  Wood,  4  Paige,  67S.  See 

*  2  Crniae,  86.  Barnes  v.  Garoark,  1  Barb.  892. 

*  Allard  v.  Lane,  6  Shepl.  9. 

(a)  See  Mr.  Justice  Wilde's  criticism  the  other  hand,  in  these  States,  and  also 

upon  them.    Parsons  v.  Welles,  17  Mass.  in  Connecticut,  the  mortgagor   cannot 

424.    See  also  Yosc  v.  Handy,  2  Greenl.  maintain  this  action  against  the  mortga- 

888;  Evans  v.  Merriken.  8  Gill  &  J.  46;  gee,  the  latter  being  in  possession.    His 

Wilkins  v.  French,  20  Maine,  116;  Shan-  onlj  remedy  is  by  a  bill  in  equity.    These 

non  V.  Bradstreet,  1  Sch.  &  Lef.  66.  points  will  be  further  considered  here- 

(6)  Upon  the  point,  however,  whether  after.     (See  ch.  87.  s.  2.) 

mere  payment  of  the  debt  will  revest  the  (Mortgage  from  A  to  B,  to  secure 

estate  in  the  mortgagor,  there  seems  to  several  notes,  payable  at  different  times, 

be  a  conflict  of  the  American  authori-  and  afterwards  from  A  to  C.    Subse- 

ties.     Jackson  v.  Davis,   18  John.   1;  quently,  and  before  maturity  of  either 

Wentz  V.  Dehaven.  1   S.  &  li.  812;  1  of  the  above  notes.  A  gave  B  a  warranty 

Halflt.  471 ;  Morgan  v.  Davis,  2  Har.  &  deed  of  the  land,  in  full  satisfaction  and 

McH.  17;  Perkins  v.  Dibble,  10  Ohio,  discharge  of  them  and  of  another  note. 

488.    See  Uphain  v.  Brooks,  2  W.  &  M.  All  the  notes  were  surrendered  to  A,  but 

407;  Cutler  v.  Lincoln,  8  Gush.   128;  the   mortgage  was  not  discharged.    C 

Doton  V.  Hnssell,  17  Conn.  146;  Post  v,  brings  a  bill  in  equity  to  redeem  against 

Arnot,  2  Denio,  844;  Wolfe  v.  Dowell,  B.    Held.  B's  title  under  his  mortgage 

13  Sm.  &  M.  108;  Hadlock  v.  Buldnch,  was  defeated;  if  C's  mortgage  was  valid, 

31  Maine,  246;  Webb  v.  Flanders,  82,  he  had  by  writ  of  entry  a  complete  and 

175;  Williams  v.  Thurlow,  81. 892;  Jen-  adequate  remedy  at  law  against  B;  and, 

nings,  &c.  Wood,  20  Ohio,  261;  Bassett  therefore,  the  bill  could  not  besusUiued. 

V.  Mason,  18  Conn.  181.  Holman  v.  Bailey,  8  Met.  65.) 

In  Maine    and    Massachusetts,  after  In  New  Hampshire,  New  York  and 

payment  of  the  mortgage  debt,  the  mort-  Maryland,  a  tender,  even  after  condition 

gagee  cannot  maintain  a  writ  of  entry  broken,  revests  the  estate  in  the  mortga- 

for  the  land,  for  the  reason  that  in  such  gor.    The  statute,  in  New  Hampshire, 

case  he  could  not  recover  the  conditional  provides  for  a  redemption,  within  one 

judgment  provided  by  statute.    But,  on  year  after  entry  fur  condition  broken. 
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\  4.  Mere  possession  of  the  obligation  which  a  mortgage  is 
given  to  secure,  by  a  pai-ty  claimuig  the  land,  will  not  be  a 
sufficient  ground  of  defence  against  a  suit  by  the  holder  of  the 
inoi-tgage.  Thus,  in  a  suit  by  the  assignee  of  a  mortgage  against 
a  stranger  in  possession,  the  latter  produced  the  notes  secured 
by  such  mortgage,  but  no  discharge;  and  the  evidence  strongly 
tended  to  prove  that  the  notes  could  not  have  been  paid  to  any 
lawful  holder  or  assignee  of  the  mortgage.  Held,  a  discharge 
of  the  mortgage  should  not  be  presumed.^ 

'  Crocker  v,  Thompson,  8  Met.  224. 

and  that  the  mortgage  shall  hecome  196.  (See  lb.  1387,  6.)  Aik.  Dig.  94; 
'*  utterly  void."  Nor  is  this  constraction  S.  G.  St.  Dec.  1817,  p.  26;  Ind.  Rev.  L. 
controlled  by  other  provisions,  that  the  272;  Illin.  Rev.  L.  610;  K.  I.  L.  205.206; 
mortgagee  shall  release  apon  the  record.  Dela.  Rev.  L.  1829,  92;  MIsso.  St.  409, 
and  that  money  tendered  shall  be  paid  410;  Mich.  St.  1889,  2i9;  N.  H.  Rev.  St. 
Into  Court;  because,  those  apply  equally  245.  246;  Verm.  lb.  816;  Verm.  L.  1887, 
to  a  tender  before  breach  of  condition,  6,  7.  See  King  v.  HcYickar,  8  Sandf. 
and  are  designed  merely  to  perpetuatf  Ch.  192;  McLean  v.  Lafayette,  &c.,  8 
thg  evidence  of  payment  in  favor  of  the  McLean,  587;  Haskell  v.  Haskell,  8  Cush. 
mortgagor.  Wade  v.  Howard,  11  Pick.  540;  Patch  v.  King,  29  Maine,  448;  Peo- 
297;  New  England,  &c.  v.  Merriam,  2  pie  v,  Keyser,  1  Tiffa.  226.  In  Penn- 
Allen,  o90;  Wilson  v.  Ring,  40  Maine,  sylvania,  Illinois,  Missouri  and  Alabama, 
116;  Pearce  v.  Savage,  45  lb.  92;  Well  the  mortgagee  shall  enter  such  discharge 
V.  More,  40  lb.  515;  Gillett  v.  Eaton,  6  in  three  mouths  from  demand,  (or,  in 
Wis.  80;  Webb  v.  Flanders,  82  Maine,  Missouri,  give  a  release,)  under  penalty 
175;  Williams  9.  Thurlow,  81  Maine,  892;  of  forfeiting  a  sum  not  exceeding  the 
Wilkinson  v.  Flowers,  37  Miss.  579;  2  whole  debt.  In  South  Carolina,  in  three 
Hsr.  &  McH.  17;  Yose  v.  Handy,  2  months  from  demand  of  any  party  inte- 
Greeul.  322;  Parsons  V.  Welles,  17  Mass.  rested  in  the  estate,  under  penalty  of 
419;  Gray  r.  Jenks,  8  Mass.  520;  Smith  one-half  the  debt.  In  Arkansas,  within 
v.  Vincent,  15  Conn.  1;  Swett  v  Horn,  sixty  days;  in  Rhode  Island,  Vermont 
1  N.  U.  882;  Farmers',  8cc.  v.  Edwards,  and  New  Hampshire,  in  ten  days  from 
26  Wend.  541.  demand;  in  Massachusetts,  seven  days; 
(In  New  York  the  mortgagor  cannot  in  Delaware,  sixty  days,  under  penalty 
bring  ejectment.  Bolton  v.  Brewster,  82  of  paying  all  damage;  or,  in  Delaware,  a 
Barb.  389.)  fixed  sum,  with  treble  costs  in  Rhode 
In  New  Hampshire,  by  the  Revised  Island.  And  the  same  provision  is  made 
Statutes,  the  mortgage  becomes  void,  on  in  the  latter  State,  in  case  of  a  refusal  to 
performance  of  comiition.  with  payment  execute  a  release  of  the  mortgage.  The 
of  damages,  &c.,  arising  from  breach,  or  statute,  however,  is  not  to  impair  the 
a  tender  thereof.  Rev.  St.  245.  effect  of  any  other  legal  discharge,  pay- 
in  the  States  of  Massachusetts,  Maine,  ment,  satisfaction  or  release,  in  Rhode 
!New  Hampshire,  (where,  after  payment  Island.  In  Vermont,  the  mortgagor 
or  tender,  the  court  may  decree  a  dis-  may  have  a  discharge,  witnessed,  upon 
charge,  and  a  copy  of  the  decree  shall  be  the  deed  itself,  to  be  recorded  in  the 
recorded,)  Vermont.  Kbode  Island,  Penn-  margin  of  the  records. 
Nylvania,  Delaware.  South  Carolina,  Ala-  In  Indiana,  the  register  of  deeds  may 
baiua,  Indiana,  Illinois.  Missouri,  Ark  an-  discharge  a  mortgage,  on  the  exhibitiou 
sas,  Michigan,  (npon  certificate  from  the  of  a  certificate  of  i>ayment  or  satisfaction, 
mortgagee,  acknowledged,  &,c.,  like  signed  by  the  mor/^cr^or.  (^.  mor/gagee/) 
deeds.)  statutory  provision  is  made,  for  or  his  representative,  and  attached  to  the 
iliscbargiog  mortgages  upon  the  margin  mortgage,  which  shall  be  recorded.  A 
of  thi!  public  record.  Pnrd.  Dig.  106;  similar  provision  in  New  York.  IN.T. 
Mass.  Rev.  Stat.  408;  1  Verm.  L.  194,  Rev.  Sts.  751;  Ind.  Sts.  1886,  64. 
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§  5.  Where  a  moi*tgagor  releases  his  equity  of  redemption  to 
the  mortgagee  b}^  warranty  deed,  made  for  full  consideration, 
this  is  presumed  to  be  a  payment  of  the  mortgage  debt,  unless 
there  be  clear  proof  to  the  contrary;  and  the  presumption  is 
strengthened  by  the  lapse  of  more  than  six  years  from  the  pur- 
chase.^ But  where  a  mortgagor,  by  deed  of  sale  and  quit-claim, 
for  valuable  consideration  therein  expressed,  conveyed  the  land 
to  the  mortgagee;  held,  no  intention  being  shown  to  pay,  by 
such  conveyance,  the  notes  secured  by  the  mortgage,  they  might 
still,  if  outstanding,  be  collected  or  negotiated.' 

§  6.  It  has  been  suggested  as  a  questionable  point,  whether, 
by  a  purchase  of  the  equity  of  redemption  in  a  part  of  the  land, 
the  mortgage  is  Qot  extinguished  as  to  the  whole ;  upon  the 
principle  that  a  contract  cannot  be  apportioned,  and  in  analogy 
with  the  well  settled  rule,  as  to  a  purchase  of  part  of  the  land 
from  which  a  rent-charge  issues.^.    (See  p.  356.) 

§  7.  It  has  been  said,  in  Vermont,  that  a  release  of  the  equity 
of  redemption  to  the  mortgagee  does  not  strengthen  his  legal 
title.  But,  in  South  Carolina,  although  the  mortgagor  is  ex- 
pressly declared  to  be  legal  owner  of  the  land,  a  release  to  the 
mortgagee  will  give  him  the  whole  estate.^  Even  parol  consent 
of  the  mortgagee  to  a  sale  of  a  part  of  the  land  has  been  held 
to  operate  as  a  release  of  that  part.^  But  a  formal  release  of  a  part 
does  not  discharge  the  rest.^  And  where  the  same  party  holds 
two  mortgages,  embracing  the  same  land,  and  executes  a  partial 
release  of  each;  if  other  transactions  and  instruments  between 
the  parties  show  such  to  be  the  intent,  the  releases  will  operate 

to  transpose  and  substitute,  but  not  to  discharge  the  respective 
8ecurities.(a) 

*  Burnet  v,  Denniston,  6  John.  Gha.    See  CuUam  v.  Emanuel,  1  Alab.  (N. 
86;  Mileg  v.  Gomstock,  lb.  214.    See    S.)  28. 

Shelton  v.  Hampton,  6  Ired.  216;  Klock  *  James  v,  Johnson,  6  John.  Gh.  426. 

V.  Kronkite,  1  Hill,  107;  Brewer  v.  Sta-  *  EHtborp  v.  Dewing,  1  Gh!p.  141;  1 

pies.  8  Sandf.  Gha.  579;  White  v.  Todd,  Brev.    177  i    Taylor   v.    Stockdale,    8 

10  Mis.  189;  Longstreet  v.  Shipman,  1  M'Gord,  802 

Halst.  Gh.  48.  *  Laughlin  v.  Fergnson,  6  Dana,  120. 

*  Yan  Deusen  v.  Frink.  15  Pick.  449.  See  Proctor  v.  Thrall,  22  Verm.  262. 

'  Gulp  V.  Fisher,  1  WatU,  494. 

,   (a)  A  conveyed  to  B  an  undivided    mortgage  for  the  price,  and  afterwards 
moiety  of  certain  land,  taking  back  a    covenanted,  upon  request,  to  execute  M 
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§  S.  The  depositing  of  money  with  the  mortgagee,  accompa- 
nied with  the  uote  of  a  third  person,  upon  payment  of  which 
the  money  is  to  be  restored,  does  not  constitute  payment.  Thus 
a  mortgagor  sold  the  laud,  receiving  in  payment  the  purchasers 
note,  and  agreeing  to  extinguish  the  mortgage.    He  delivered 

the  note  to  the  mortgagee,  with  an  agreement,  that,  if  paid,  the 
proceeds  should  pay  the  mortgage;  and  he  also  left  the  sum 

due,  with  the  agreement  that  it  should  not  be  a^liedj  but 
merely  to  stop  the  interest.     The  mortgagee  receipted  for  the 

• 

convey anoea  requisito  for  a  partition .  He  Where  A.  owning  land  subject  to  mort- 
snbaequently  conveyed  the  other  moiety  gage,  sella  a  part  of  it  to  B,  who  assumes 
to  G,  taking  back  a  mortgage  for  the  the  whole  debt;  and  the  owner  of  the  re- 
price. B  and  C  then  exchanged  deeds  maining  portion  is  compelled  to  pay  it; 
of  partition,  in  aid  of  which,  A  released  he  may  claim  an  assignment  of  the  mort- 
the  divided  moiety  of  each  grantee  from  gage  to  reimburse  him.  Halsey  v.  Reed, 
the  other's  mortgage.  Held,  such  re-  9  Paige,  446.  In  such  case,  under  the 
leases  did  not  extinguish  the  mortgages  Revised  Statutes,  (in  New  York,)  upon 
as  to  one-half  of  each  divided  moiety,  a  suit  for  foreclosure,  chancery  may  make 
but  the  whole  divided  moiety  of  each  a  decree  over-  against  B,  for  any  defl- 
grantee  became  subject  to  hi^  mortgage,  ciency  id  the  mortgage  debt.  lb.  See 
as  his  undivided  moiety  was  before.  Brad-  Rathbone  «.  Clark,  9  Paige,  64S. 
ley  V.  Fuller.  28  Pick.  1.  Where  two  tenants  in  common  mort- 

Ay  holding  land  subject  to  mortgage,  gage  for  their  Joint  debt,  and  afterwards 

<!onveyed  a  part  of  it  to  B,  afterwards  make  partition;  the  part  set  oiT  to  eaoh 

received  the  price,  and  then  conveyed  shall  he  sold  to  pay  one-half  the  #ebt,  in 

the  remainder  for  its  full  valiie  to  C,  the  inverse  order  of  alienations,  made 

under  an  agreement  that  the  whole  price  subsequent  to  the  partition.    lb. 

should  go  to  pay  the  mortgage,  and  C's  In  South  Carolina,  the  right  to  compel 

portion  be  released  therefrom,  which  was  a  resort  to  one  particular  fund  among 

accordingly   done   by    the    mortgagee,  several,  is  not  applied  in  favor  of  subse- 

Held,  the  mortgage  still  remained  a  lien  quent  incumbrancers  or  general  creditors, 

upon  B^s  part  of  the  land.    Patty  v.  Bankv.  Mitchell,  Rice,  889.    In  Connec- 

Pease,  8  Paige.  277*  ticut,  the  law  does  not  sanction  any  mav 

A,  having  an  undivided  share  of  a  shslling  of  securities,  in  case  of  sucoes- 

township,  made  a  mortgage  of  it  to  B.  slve  mortgages  on  the  same  property, 

and  it  was  afterwards  divided  by  process  The  claim  of  the  first  mortgagee  is  paid 

of  partition.    Held,  B  should  hold  A's  in  full.    Mix  v.  Hotchkiss,  14Conn.  82; 

portion  of  the  land.    Randell  v.  Mallett,  Butler  v.  Elliott,  16, 187.    But  wheie  a 

2  Shepl.  61.  mortgagee  holds  other  scfcuritios,  upon  a 

In  Equity,  as  has  been  seen,  it  is  bill  for  foreclosure  brought  by  him,  other 

an  established  rule,  that,  where  a  credi-  mortgagees  may  require  that  he  mske  use 

tor   has  a  lien  on   several   parcels  of  of  such  securities  towards  the  discharge 

ofland,  some  ofwhich  belong  to  the  party  of  his  debt.    Pettiboae  v.  Stephens,  16, 

equitably  liable  for  the  debt,  and  others  19.     In  the  same  State  it  is  held,  that, 

have  been  sold  by  him;  such  debt  shall  where  there  are  two  funds  for  payment, 

be  first  charged  upon  the  portion  unsold,  one  creditor  can  compel  another  to  resort 

and  then  upon  the  others  in  the  inverse  to  one  of  those  funds,  in  exclusion  of  the 

order  of  the  respective  transfers.    Skeel  other,  only  where  there  is  but  one  debtor, 

v.  Spraker,  8  Paige,  182.    This  rule  ap-  and  the  claims  are  against  the  Ainds  of 

plies  to  different  mortgages  of  different  one.   Ayres  v.  Husted,  lb.  604.  See  also 

dates.    Schryraer V.Teller, 9 Paige,  178.  SUmford  v.  Benedict,  lb.  487;  Chester 

See  Torrey  v.  Bank,  &c.,  lb.  649.  v.  Wheelwright,  lb.  662. 
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mouey.     The  note  was  not  paid.     Held,  these  facts  did  not  con-* 
stitute  a  payment  of  the  mortgage.^ 

^  9.  The  death  of  a  mortgagor  does  not  have  the  effect  of 
turning  the  mortgage  into  payment  of  the  debt,  wholly  or  pro 
tanto.  Hence,  in  New  Hampshire  and  Connecticut,  where  a 
mortgagor  dies  insolvent,  the  course  is  to  have  the  whole  debt 
allowed  by  the  commissioners  of  insolvency,  and,  after  receiving 
his  dividend,  the  mortgagee  shall  hold  the  laud  for  the  balance. 
Nor  will  the  fact,  that  the  mortgagee  has  purchased  the  equity 
of  redemption,  make  any  difference.  But  in  Massachusetts  the 
practice  is,  to  allow  the  mortgagee  only  the  excess  of  the  debt 
over  the  value  of  the  mortgage.(a)  This  is  in  analogy  with  the 
English  practice  in  coses  of  bankruptcy.  And,  in  England,  the 
mortgagee  will  be  allowed  to  prove  against  the  estate  of  the 
deceased  mortgagor  only  what  remains  due  after  a  sale  of  the 

land.8 

§  10.  Where  a  mortgagee  recovers  judgment  upon  the  debt 
secured  by  the  mortgage,  and  gives  a  receipt,  acknowledging 
full  satisfaction,  upon  the  execution  issued  on  such  judgment; 
this  is  not  oonclusive  evidence  of  a  payment  and  discharge  of 
the  mortgage.  Thus,  where  the  judgment-debtor,  on  the  day 
previous  to  giving  such  receipt,  conveyed  his  equity  of  redemp- 
tion to  a  third  person,  who,  on  the  same  day  the  receipt  was 
given,  conveyed  it  to  the  mortgagee;  held,  the  payment  of  the 
judgment  must  be  construed  only  as  an  intended  confirmation 
of  the  mortgagee's  title;  because  the  supposition  of  the  pay- 
ment of  money  would  involve  the  absurdity,  that  either  the 
mortgagor  or  his  assignee  released  all  his  interest,  at  the  veiy 
moment  when  the  money  to  redeem  the  land  was  paid  to  the 
person  taking  the  release.^ 

*  Howe  V.  Lewis,  14  Pick.  829.  Bat  FindUy  v.  Hosmer,  2  Conn.  860;  Far- 
see  Toll  V.  Hiller,  11  Paige,  22S.  nam  v.  Boatelle,  18  Met.  160{  Belloe  «. 

*  Amory  v.  Francis,   16  Mass.   808;  Rogers,  9  Gal.  128;  Falkner  v.  Folsom, 
Greenwood  v.  Taylor,  1  Rass.  &  M.  185;  6  lb.  412;  Davis t.  Winn.  2  Allen,  111; 
Doe  V.  McLoskey,  1  Alab.  (N.  S.)  708;  Walker  v.  Baxter,  26  Verm.  710. 
Rowe  V,  Toung,  4  T.  &  Coll.  204.     See        *  Perkins  v.  Pitts,  11  Mass.  125. 
Graften,  &c.  v.  Doe,    19  Verm.    468;  . 

(a)  If  personal  property  is  pledged,  before  the  claim  can  be  allowed  against 
with  a  power  of  sale,  the  property  mast  the  estate.  Middlesex,  kc.  v.  Mlnot,  4 
be  sold  or  its  valae  legally  ascertained*,    Met.  825. 
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§  11.  Where  money  is  paid  by  one  person  interested  in  an 
equity  of  redemption,  to  obtain  a  partial  release  of  the  mort- 
gage, such  payment  shall  be  applied  to  the  benefit  of  others 
interested  in  the  equity,  and  not  to  independent  claims  held  by 
the  mortgagee.  Thus  A  mortgaged  to  B  two  distinct  parcels 
of  land,  and  afterwards  conveyed  one  of  them  to  C,  and  the 
other  to  D.  B  released  to  D,  for  a  certain  sum,  the  land  trans- 
ferred to  him.  C  afterwards  tendered  to  B  a  sum  which,  with 
the  amount  paid  by  D,  was  equal  to  the  whole  debt  due;  but  B 
claimed  the  right  to  apply  the  sum  paid  by  D  to  an  independent 
debt,  which  he  held  against  the  mortgagor.  Held,  C  might 
redeem  the  estate.^ 

^  12.  A  mortgage  being  given  as  security  for  a  debt,  and  not 
merely  for  any  particular  evidence  of  debt,  the  general  rule  is, 
that  nothing  but  actual  payment  of  the  debt  or  an  express 
release  will  operate  as  a  discharge  of  the  mortgage.  Hence, 
where  the  mortgage  is  given  to  secure  a  note,  which  is  after- 
wards cancelled,  and  a  new  one  substituted,  the  mortgage  will 
stand  as  security  for  the  new  note.^  Thus  in  Massachusetts, 
where  a  note  is  held  to  be  prima  fade  payment  of  a  debt,  a 
new  note,  substituted  for  an  old  one  which  was  secured  by  mort- 
gage, though  given  to  an  assignee  of  the  mortgage,  will  be  sub- 
ject to  the  same  security,  if  not  intended  as  payment;  as 
between  the  mortgagee  and  mortgagor,  or  parties  claiming 
under  them.  (Whether  in  relation  to  purchasers  from  the  mort- 
gagor, qu.Y    So  A  mortgaged  land  to  B,  to  secure  the  amount 

>  mcka  p.  Bingham,  11  Maaa.  800.  Clay,  8  B.  Mon.  287;  Bank,  &c.  v.  Finch, 

'  Baxter  v.  Mclntire,  18  Gray,  171;  8  Barb.  Gha.  298;  Uadlock  v.  Bulflnch, 

Cleveland  v.  Martin,  2  Head,  128;  Smith  81  Maine,  246;  Buawell  v.  Davia,  10  N. 

V.  Stanley,  87  Maine,  11;  Cottea  v.  Jef-  U.  424;  Euaton  v.  Friday,  2  Rich.  S.  C. 

fera,  7  Flori.  284;  Bimel  v.  Eakie,  9  Gal.  427,  n.;  Hardy  v.  Commercial,  &c.,  10 

104;  Markello.  Eichelberger,  12Md.  78;  B.  Mon.   98;    Flandera  v.   Baratow,  6 

Gaolt  V.  M'Gratb,  82  Fenn.  892;  Stracbn  Sbepl.  867;  Hugunin  v.  Starkweather,  6 

V.  Foaa,  42N.H.48;  Kobinaonv.  Urqn-  Gilm.    402;    McCormick    v.    Digley,    8 

hart,  1  Beaal.  615;  Brown  «.  Scott,  51  Blackf.  99;  New  Hampahire,  &c.  v.  Wil- 

Penn.  857;  Elliot  v.  Sleeper,  2  N.  H.  lard,  10  N.  H.  210.    But  a«e  Holman  r. 

526;    Croaby  V.  Chaae,  5  Shepl.  869;  Bailey,  8  Met.  55;  Bonham  v.  Galloway. 

Davia  v.Maynard,  9  Maaa.  247;  Williama  18    Illin.    68;    Pnraer   v.  Anderaon,  4 

V.  Little,  12N.H.  29.    See  Grngeon  o.  Edw    Cha.   17;  McGiven  v,  Wheelock, 

Gerard,  4  Y.  &  Coll.  119;  Teed  v.  Car-  7  Barb.  22;  Boaton,  &c.  v.  King,  2  Cual. 

rutbera,  2  Y.  &  Coll.  Cha.  81;  Morae  v.  400. 
CUyton,  18  Sm.  &  M.  878;  Burdett  v.        '  Watkina  v.  Hill,  8  Pick.  522. 
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of  a  certain  note,  which  he  afterwards  took  up,  and  gave  a  new 
one*  C  purchased  the  land  bona  fide  from  A,  who  delivered 
to  him  the  original  note,  which  he  had  taken  up,  C  brought  a 
bill  in  equity  against  B,  for  a  conveyance  free  from  his  mort- 
gage; but  the  bill  wa^  dismissed.^  So  where  a  notc^  given  to  a 
feme  8ole,  and  secured  by  mortgage,  was,  after  her  marriage, 
given  up  to  the  mortgagor,  and  a  new  one  taken  by  the  husband 
for  the  amount  then  due;  held,  the  mortgage  was  not  discharged 
as  against  a  purchaser  from  the  mortgagor.'  So  A  mortgaged 
to  B.  C,  a  creditor  of  B,  afterwards  summoned  A  in  a  trustee 
process  against  B,  recovered  judgment  against  A,  and  commit- 
ted him  upon  execution,  but  afterwards  gave  him  a  release  of 
the  judgment.  B  brings  ejectment  upon  the  mortgage.  Held, 
these  facts  constituted  no  defence  to  the*  action.^  But,  under 
special  circumstances,  and  to  effect  the  apparent  intent  of  the 
parties,  the  substitution  of  a  new  note  will  discharge  the  mort- 
gi^e.  Thus  a  mortgage  was  made  by  A  to  B,  conditioned  to 
pay  B  the  contents  of  a  note,  payable  on  demand,  signed  by  A 
as  principal  and  B  as  surety,  or  indemnify  B  against  his  liability 
thereupon.  The  note  was  afterwards  taken  up,  by  the  substitu- 
tion of  a  new  one,  signed  by  A  and  other  sureties;  and,  subse- 
quently, B  assigned  the  mortgage.  Held,  the  condition  was 
performed,  and  nothing  passed  by  such  assignment.^  So  A  gave 
a  mortgage  to  B,  to  secure  a  note  payable  by  instalments.  The 
first  being  due,  B  demanded  payment,  saying  that  if  it  were 
paid  he  could  sell  the  securities;  whereupon  A  gave  a  negotia- 
ble note  for  the  amount,  payable  in  four  months,  which  B  pro- 
posed to  have  discounted  at  a  bank.  At  the  same  time,  this 
indorsement  was  made  upon  the  first  note:  '^Keceived  the  first 
instalment  on  the  within,  of  $402.78."  B  having  afterwards 
assigned  this  note  with  the  mortgage;  held,  the  transaction  was 
not  a  mere  change  of  security  for  the  same  debt,  but  a  payment, 
and  a  discharge  pro  tanto  of  the  mortgage.' 

'  BoUes  V.  Ghaancey,  8  Conn.  890.  Bonham  v.  Galloway,  18  III.  68;  Bow- 

*  Pomroy  v.  Rice,  16  Pick.  22.  man  v.  Manter,  88  N.  H.  &80;  Dingman 
'  Gary  v.  Prentiss,  7  Mass.  68.  v.  Randall,  13  Gal.  612;  Mead  v.  York, 
«  Abbott  V.  Upton.  19  Pick.  484.  2  Seld.  449. 

*  Fowler  v.  Bash,  21  Pick.  280.    See 
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§  13.  The  giving  of  new  security  for  the  mortgage  debt  will 
not,  la  general,  operate  to  discharge  the  mortgage,  though  it  be 
of  a  higher  nature  than  the  original  security;  as  a  recognizance^ 
for  a  simple  contract^  But,  it  seems,  where  a  judgment  has 
been  recovered  upon  the  debt,  a  release  of  the  judgment  will 
discharge  the  mortgage.' 

§  14.  It  is  a  question  of  very  frequent  occurrence,  whether, 
under  the  particular  circumstances  of  a  case,  the  transfer  of  a 
mortgage  shall  be  considered  an  aamgnment^  by  which  the  mort- 
gage is  preserved  as  a  lien  or  incumbrance  upon  the  land ;  or  as 
a  discharge  or  exiinguiehmefUj  which  relieves  the  land  from  in- 
cumbrance, and  lets  in  other,  and  previously  posterior  claims. 
Upon  the  principle,  that  an  equitable  title  merges  in  the  legal 
title,  where  both  become  vested  in  the  same  person;  if  the 
holder  of  an  equity  of  redemption  pay,  and  take  an  assignment 
of  the  mortgage,  the  latter  is  extinguished,  unless  he  has  some 
lieneficial  interest  in  keeping  it  alive.  A  court  of  equity  will 
keep  an  incumbrance  alive  or  consider  it  extinguished,  as  will 
best  serve  the  purposes  of  justice,  and  the  actual  and  just  inten- 
tion of  the  party.'  A  merger  is  presumed,  where  an  estate  and 
the  charge  upon  it  become  united  in  one  person.  A  transfer  to 
a  trustee  is  held  to  be  evidence  against  such  presumption,  but 
not  conclusive.^  Where  there  is  no  direct  proof  of  the  inten- 
tion, it  may  be  inferred  from  circumstances,  one  of  which  is  the 
interest  of  the  party.  But  this  may  be  rebutted  by  others.  The 
party  may  intend  to  merge,  upon  a  mistaken  view  of  his  interest. 
He  may  judge  erroneously,  knowing  all  the  facts.    But  if  the 

*  Davis  9.  Maynard.  9  Maw.  247.  06;  Moore  v.  Harrisbnrg,  be..  6  Watta, 

*  Perkins  9.  Pitts,  11  Mass.  126.  18S;  Poole  v,  Hathaway,  9  Sfaepl.  86; 
'  Van  Wagenen  v.  Brown,  2  Dntch.196;    Hill  v.  Smith,  2  M'L.  446;  Hatch  v,  Kim- 

Mickles  V.  Townaend,  18  N.  T.  982;  N.  ball,  4, 146;  Bank,  &c.  v.  Tarleton.  28 

E.,&c.  V.  Merriam,  2  Allen,  390;  How  v.  Miss.  178;  Frye  v.  Bank,  Sec.,  11  lUiii. 

Woodmff.  12  Ind.,  214;  Jewett  «.  Dayis,  867;  Kobinson  v.  Leavitt,  7  N.  H.  100; 

lOAllen,  68;  Sahierv.  Siegner,  44  Barb.  Campbell  v.  Knights,    11   Shepl.  882; 

606;  Robinson  v.  Urqnhartt,  1  Beasl.  616;  Helmhold  v.  Man,  4  Whart.  410;  Slocum 

Champney  v.  Coope,  84  Barb.  889;  8  v.   Catlin,  22  Verm    187;  McGlven  v. 

Beav.  618;  Bailey  v,  Myrick,  60  Maine,  Wheelock.  7  Barb.  29;  Lond  «.  Lano,  8 

171 ;  Hinds  v.  Ballon,  44  N.  H.  619;  Nor-  Met.  617;  Brownv.  Lapfaam,  8 Cosh.  664; 

ris  V.  Morrison.  45  lb.  490;  Starr  v.  Ellis,  Kinley  v.  Hill,  4  W.  &  S.  426. 

6  John.  Gha.  896;  Bailev  v.  Willard,  8  *  Hood  «.  Phillips,  8  BeaV.  618. 
N.  H.  429;  Cooper  v.  Whitney,  8  Hill 
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intent  is  clear,  a  merger  will  take  place,  though  he  expected 
advantages  which  he  does  not  realize.^  A  mortgage  is  said  to 
be  extinguished  by  payment  from  the  debtor's  funds.*  Thus, 
where  a  mortgage  debt  is  discharged  by  a  bond  of  the  heirs, 
who  are  also  assignees  of  the  mortgage,  to  prevent  a  sale  of  the 
land,  the  mortgage  is  also  discharged.^  Equity  will  sometimes 
hold  a  charge  extinguished,  where  it  would  subsist  at  law;  and 
sometimes  preserve  it,  where  at  law  it  would  be  merged.  With 
reference  to  the  party  himself,  it  is  said,  it  is  of  no  sort  of  use 
to  have  a  charge  on  his  own  estate ;  and,  where  this  is  the  case, 
it  will  be  held  to  sink,  unless  something  shall  have  been  done 
by  him  to  keep  it  on  foot.  In  the  case  of  an  infant,  entitled  to 
the  estate  and  also  to  a  charge  upon  it,  the  court  will  keep  the 
rights  distinct,  if  it  be  deemed  most  beneficial  for  the  infant. 
But  equity  will  not  recognize  as  a  beneficial  purpose,  the 
enabling  a  mortgagee,  after  he  has  purchased  the  equity  of 
redemption,  at  some  future  time  to  assign  the  mortgage,  lying 
dead  in  his  possession,  to  a  creditor,  instead  of  giving  a  new 
mortgage.  On  the  contrary,  this  purpose  is  pregnant  with 
fraud  and  imposition.^  Thus,  upon  the  20th  of  August,  1800, 
A  mortgaged  to  B,  to  secure  payment  of  $2,500  in  one  year.  In 
1801,  C,  a  creditor  of  A,  caused  his  equity  of  redemption  to  be 
sold  on  execution,  and  became  himself  the  purchaser.  In  De- 
cember, 1806,  C  paid  and  took  an  assignment  of  B's  bond  and 
mortgage,  and  in  January,  1811,  conveyed  the  whole  estate  to 
D  for  $7,000,  with  warranty  against  incumbrances,  Ac.  In 
March,  1810,  C  assigned  the  bond  and  mortgage  to  E,  to  secure 
$3,500.  The  assignment  was  acknowledged  after  the  deed  to  D, 
and  D  in  his  answer,  (probably  to  a  bill  for  foreclosure,)  stated 
his  belief,  that  it  was  made  after  the  deed  to  him.  Held,  it  was 
the  intention  of  C  to  extinguish  the  mortgage,  inasmuch  as  he 
could  have  no  object  in  keeping  it  alive,  and  the  bill  was  dis- 
missed.®    On  the  other  hand,  when  the  transfer  to  the  mortga- 

*  Loomer  v.  Wheelright,  8  Sandf.  Gh.  *  Porbes  «.  Moffatt,  IS  Yes.  jr.  3S4; 
157.  Compton  v.  Oxenden,  2  Yes.  Jr.  261; 

*  Kinley  v.  Hill,  4  W.  &  S.  426.  James  «.  Johnson,  6  John.  Gha.  425. 

*  Robinson  «.  Leavltt,  7  N.H.  78.  See  *  Gardner  «.  Astor,  8  John.  Gha.  58. 
Hadley  v.  Gbapin,  11  Paige,  245. 
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gor  18  expressly  designed  to  effect  another  object,  it  will  not 
operate  as  an  ettinguishment.  Thus,  A  mortgaged  to  B  and  to 
C.  D  afterwards  extended  an  execution  upon  the  equity  of 
redemption.  B  and  C  entered  into  ay  agreement  with  A,  that 
the  land  should  be  sold,  and  the  proceeds  applied,  first  to  their 
mortgages,  then  to  the  execution  of  D.  The  land  was  sold 
accordingly  to  E,  who  paid  the  mortgage  debts,  and  the  balance 
of  the  proceeds  to  D.  D  was  privy  to  the  arrangement.  B 
acknowledged  upon  the  records  satisfaction  of  his  mortgage,  and 
C  released  to  A  all  his  right  in  the  land.  On  the  same  day,  A 
conveyed  with  warranty  to  E.  Held,  without  reference  to  D's 
knowledge  of  the  transaction,  the  effect  of  it  was  to  make  E 
substantially  the  assignee  of  B  and  C,  A  being  a  mere  instrument 
for  effecting  the  assignment;  and  that  D  was  not  entitled  to  the 
land,  without  paying  the  mortgages  to  E.^  So  A,  being  a  first 
mortgagee,  made  a  lease  of  the  land  to  B.  C,  a  subsequent 
mortgagee,  undertook  to  discharge  the  first  mortgage,  paid  the 
debt,  and  took  an  assignment  of  the  mortgage  and  lease,  for  the 
purpose  of  enabling  him  to  collect  the  rent.  Held,  no  extin- 
guishment of  the  mortgage.^ 

§  15.  Questions  arise,  in  cases  where  the  mortgage  passes 
into  the  hands  of  a  purchaser  of  the  equity  of  redemption,  as  to 
the  effect  upon  the  mortgage  debt;  more  especially  where 
accompanying  notes  are  taken  up.  K  a  second  mortgagee 
purchases  the  equity  of  redemption,  and  pays  the  notes  secured 
by  the  first  mortgage,  no  action  lies  upon  the  notes  against 
the  original  debtor  or  his  sureties.^  So  it  has  been  held, 
that,  where  a  purchaser  of  the  equity  of  redemption  takes  an 
assignment  of  the  debt  for  which  the  mortgage  was  given  as 
security,  the  effect  is  the  same,  as  if  the  moi*tgagor  himself  had 
done  it,  and  the  debt  is  to  be  considered  as  paid.  Thus  A  gives 
to  B  a  note  and  mortgage,  and  then  conveys  the  land  to  C.  C 
pays  B  the  amount  due  him,  takes  an  assignment  of  the  securi- 
ties, and  then  brings  a  suit  against  A,  in  the  name  of  B,  upon 
the  note.     Held,  the  action  would  not  lie.^     So  where  a  prior 

»  Marsh  v.  Rice,  1  N.  H.  167.  •  Viles  v.  Moulton,  11  Verm.  470. 

«  Wniard  V.  Harvey,  6  N.  H.  252.  «  Eaton  y.  George,  2  N.  H.  800. 
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incumbrancer  contracts  for  a  purchase  of  the  land  in  discharge 
of  his  debt,  and  assumes  the  payment  of  a  subsequent  mortgage 
as  a  part  of  the  consideration^  such  purchase  will  operate  as  aa 
extinguishment  of  his  mo^gage,  and  give  priority  to  the  subse- 
quent mor(gagee.(a)  But  if  a  mortgagee  assign  his  mortgage  aa 
security,  take  back  a  deed  of  the  land,  and  agree  to  pay  the 
assignee;  this  is  no  merger  of  the  mortgage.^  So  if  a  mortgagor 
applies  to  a  third  person  for  money  to  pay  the  mortgage,  agree* 
ing  to  give  him  the  same  security  which  the  mortgagee  had,  and 
on  receiving  the  money  pays  it  to  the  mortgagee,  and  takes  an 
assignment  to  the  lender;  this  is  no  discharge  of  the  mortgage.' 
So  A,  a  mortgagee,  took  a  deed  of  the  land  from  B,  the  mortga- 
gor, professing  to  be  designed  to  cancel  the  mortgage.  The  mort- 
gage and  notes  remained  with  the  mortgagee,  upon  the  agree- 
ment to  abide  the  event  of  an  attachment,  to  which  the  land  was 
then  subject  An  execution  being  afterwards  levied  upon  it; 
held,  the  mortgage  was  not  discharged,  but  still  had  precedence 
of  the  attachment.^ 

§  16.  Another  general  principle  on  this  subject  has  been  thu6 
stated.  When  he  who  has  the  right  to  redeem  pays  the  mort- 
gage money,  the  mortgage  is  discharged,  because  he  becomes 
absolutely  seised — he  pays  his  own  debt  on  his  own  account. 
The  mortgi^e  is  extinguished,  because  the  debt  is  paid  by  the 
real  debtor  to  the  creditor.    But,  where  one  owns  only  part  of 

'  Patty  «.  Pease,  8  Paige,  277.  *  Crosby  v.  Chase,  6  Shepl.  869.   gp^jf 

'  White  V.  Knapp,  8  Paige,  178. 

(a)  A  mortgaged  to  B,  then  to  C,  and  covenanted  to  pay  B.    Held,  C's  debt 

then  charged  the  land  with  another  debt  was  hereby  extinguished,  and  that  B 

to  B.    A  and  C  afterwards  entered  into  might  maintain  a  bill  for  foreclosore  upon 

an  indenture,  which  set  forth  that  C  had  both  his  mortgages,  withoat  paying  it 

agreed  for  an  absolute  purchase  of  the  Brown  v.  Stead,  5  Sim.  635. 
land  for  a  certain  sum,  b«ing  the  amount       An  estate,  subject  to  two  charges,  was 

of  all  the  debts,  out  of  which  he  was  to  devised  to  A,  who  held  the  first  one. 

pay  a  certain  part  to  the  ftrtt  mortgagee^  Upon  her  marrii^e,  a  settlement  was 

and  retain  the  balance  in  satisfaction  of  made,  to  which  B,  the  holder  of  the 

his  debt.    In  consideration  of  the  sum  second  charge,  was  no  party,  whereby  it 

named,  being  the  amount  of  B's  two  was  agreed  that  the  first  charge  should 

claims,  the  payment  of  which  C  aitumedf  not  be  raised.    Held,  B  should  hold, 

and  of  C's  own  debt,  A  conveyed  the  oloar  of  the  first  charge.  Farrow  v.  Roes, 

equity  of  redemption,    subject   to  the  4  Beav.  18. 
mortgage  and  charge  of  B,  to  C,  and  C 
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the  land,  as  he  might  pay  the  whole  and  call  for  contribution, 
so  he  may  buy  in  the  moi-tgage.^ 

§  17.  If  a  mortgagor  is  appointed  executor  of  the  mortgagee, 
such  appointment,  and  a  subsequent  conyeyanoe  of  the  land  by 
the  former,  will  operate  as  an  extinguishment  of  the  mortgage. 
Thus  A  mortgaged  land  to  B,  his  father,  as  security  for  a  bond. 
B  died  before  condition  broken,  having  appointed  A  his  execu* 
tor.  A  mortgaged  the  land  to  C,  with  the  usual  covenants  of 
warranty,  and  C  assigned  the  mortgage  to  D.  Afterwards,  A, 
as  executor,  assigned  his  own  mortgage,  given  to  B  in  his  life- 
time,  and  the  accompanying  bond,  to  £  ;  and  £,  in  a  suit  upon 
the  mortgage  against  A  in  his  natural  capacity,  recovered  pos- 
session of  the  land.  D  brings  a  suit  for  the  land  against  E. 
Held,  whether  the  mortgage  given  by  A  was  extinguished  by 
his  appointment  as  executor  or  not,  it  was  extinguished  by  his 
conveyance  to  C  So  where  the  mortgagor  was  appointed  ad- 
ministrator of  the  mortgagee,  and  returned  an  inventory,  including 
the  mortgage  debt,  and  an  account,  charging  himself  with  the 
personal  estate,  whereupon  there  was  a  decree  of  distribution ; 
held,  this  was  a  payment,  and  the  administrator  could  not 
afterwards  assign  the  moiigage.^  But  where,  certain  land  having 
been  twice  mortgaged,  the  mortgagor,  after  condition  broken, 
wa3  appointed  administrator  of  the  second  mortgagee,  and 
returned  an  inventory,  including  the  debt  due  from  himself; 
held,  such  appointment  was  not,  in  respect  to  an  assignee  of  the 
first  mortgage,  who  had  purchased  the  mortgagor's  right  of 
redemption,  a  payment  of  the  second  mortgagor's  debt,  and  an 
extinguishment  of  the  mortgage,  but  that  the  administrator 
might  redeem  as  against  such  assignee.^ 

§  18.  A  deed  of  quit-claim,  given  by  the  mortgagee  to  a  pur- 
chaser of  the  equity  of  redemption,  in  which  he  covenants  only 
against  the  acts  of  those  claiming  under  himself,  may  operate  as 

'  Taylor  v.  Bassett,  8  N.  H.  29S;  Drew       '  Ipswich,  Sec.  v.  Story,  6  Met.  810. 
V.  Rust,  86  K.  H.  885}  Rassell  v.  Piston,       *  Kinney  v.  Ensign,  18  Pick,  282.  See 

8  Seld.  171.  Hough  v.  DeForest,  18  Conn.  472;  Miller 

'  Bitchie  V.  Williams,  11  Mass.  60.  v.  Donaldson,  17  Ohio,  264. 
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an  assignment  of  the  mortgage.^  So  a  quit-claim  deed  from  the 
mortgagor. to  the  mortgagee,  after  assignment  of  the  mortgage^ 
is  no  merger.^  And  where  the  assignee  of  a  mortgage  takes  a 
quit-claim  deed  of  one-half  of  the  land;  this  is  at  most  an  extin- 
guishment of  only  a  part  of  the  debt.^  So,  in  Massachusetts,  a 
warranty  deed,  after  entry,  passes  the  mortgage,  though  the 
notes  are  not  assigned.^  So,  after  attachment  of  land  under 
mortgage,  the  mortgagee,  upon  payment  of  his  debt  by  a  third 
person,  and  with  the  mortgagor's  consent,  gave  to  such  third 
person  a  quit-claim  deed  of  the  land.  Held,  this  operated  as  an 
assignment,  not  an  extinguishment,  of  the  mortgage,  and  a  levy 
upon  the  land  by  the  attaching  creditor  did  not  give  him  a  legal 
title.  It  seems,  such  levy  passed  to  him  the  equity  of  redemp- 
tion, and  he  might  bring  a  bill  in  equity  to  redeem.^ 

§  19.  It  has  been  held  in  Massachusetts,  that,  where  a  wife 
joined  her  husband  in  a  mortgage,  and  a  purchaser  of  the  equity 
of  redemption,  from  the  administrator  of  the  mortgagor,  paid 
the  sum  due,  and  the  mortgage  was  discharged  upon  the  record; 
the  widow  was  not  thereby  Jet  in  to  her  dower,  the  discharge 
having  the  effect  to  pass  the  legal  interest  to  the  holder  of  the 
equity,  and  thus  vesting  the  whole  estate  in  him.®  But  this 
doctrine  has  been  since  overruled,  and  such  a  discharge,  made 
by  the  mortgagee  to  an  execution  purchaser  of  the  equity,  held 
an  extinguishment.of  the  mortgage,  which  let  in  the  widow  to 
her  dower.'' 

§  20.  The  purchaser  of  an  equity  of  redemption  at  an  execu- 
tion sale,  who  afterwards  takes  an  assignment  of  the  mortgage, 
may  recover  possession  of  the  land,  by  a  suit  commenced  before 
expiration  of  the  year,  within  which  the  mortgagor  has  a  right 
to  redeem,  although  neither  such  purchaser  nor  the  mortgagee 

*  Hunt  V.  Hnnt,  14  Pick.  874;  Dlzfield  *  Ruggles  v.  Barton,  18  Gray,  606. 

V.  Newton,  41  Maine,  221 ;  CoUamor  v.  *  Freeman  o.  M'Gaw,  15  Pick.  82.  See 

Langdon, 8  Wms. 82; Grorer V.Thatcher,  Wilson  v.  Troup,  2  Cow.  195;  Olmsted 

4  Gray,  526;  Conner  v.  Whitmore,  52  o.  £lder,2Sandf.  325;Crooker  v.  JeweU, 

Maine,  185;    Hinds   v.   Ballou,  44   N.  81  Maine,  806. 

H.  619.  '  Popkin  v,  Bumstead,  8  Mass.  491. 

'  Pratt  V.  Bank,  &c.,  10  Verm.  298.  ^  Eaton  v.  Simonds,  14  Pick.  98.    See 

'  Klock  V.  Cronkhite,  1  Hill.  107.  Swift  v.  Kroemer,  18  Cal.  526. 
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t 

ever  entered  on  the  laud.  There  is  no  merger  of  the  mort- 
gBge.\a) 

§  21.  Where  a  mortgagor  executes  a  release  of  the  equity  of 
redemption  to  the  mortgagee,  and  receives  from  him  the  note 
secured;  this  does  not  extinguish  the  mortgagee's  title  under 
the  mortgage,  or  his  right  to  recover  damages,  for  breach  of 
the  covenants  of  warranty  contained  therein.  The  fact  that  the 
mortgage  deed  contains  such  covenants,  whUe  the  deed  of 
release  does  not,  constitutes  a  sufficient  ground  for  keeping  the 
mortgage  alive.' 

§  22.  If,  after  a  conveyance  to  a  wife  p{  an  equity  of  redemp- 
tion, she  and  the  husband  take  possession,  and  the  husband 
takes  an  assignment  of  the  mortgage,  there  is  no  merger,  but 
she  holds  under  the  mortgagor,  and  he  under  the  mortgagee.^ 

^  23.  It  is  the  general  rule,  that  a  court  of  law  will  not  per- 
mit an  outstanding  satisfied  mortgage  to  be  set  up  against  the 
mortgjigor.  But,  as  the  legal  title  is  not  technically  released  by 
receiving  the  money,  this  rule  must  be  founded  on  an  equitable 

'  Tattle  V,  Brown,  14  Pick.  614.    See  *  Lockwood  v.  Stnrdevant,  6  Conn. 

West,  Sec.  V.  Chester,  1  Jones,  282;  Ber-  874;  Baldwin  v.  Norton,  2  Conn.  161; 

fit  V.  Hiester,  6  Whart.  210;  Moore  v.  Marshall  v.  Wood,  5  Verm.  250;*  Van 

hnltz.  1  Harris,  96;  Waddle  r.  Cureton,  Deusen  v.  Frink,  15  Pick.  458. 

2  Speers,  58.  '  Cooper  v.  Whitney,  8  Hill,  95. 

(a)  A  and  B,  tenants  in  common,  of  the  mortgage  conld  he  held  as  extin- 
mor^aged  to  C  and  D  to  secure  $400.  guished ;  that  the  recovery  of  a  judgment 
Afterwards,  their  equity  of  redemption  upon  the  mortgage  hy  C  and  D,  being 
was  sold  to  E,  upon  an  execution  in  favor  previons  to  D's  acquiring  any  interest  in 
of  another  creditor.  C  and  D  recovered  the  equity,  was  no  indication  of  his  in- 
a  judgment  for  possession  of  the  land;  tention,  as  to  an  extinguishment  or  otber- 
aod  afterwards  C  conveyed  all  his  inte-  wise;  and,  as  there  was  nothing  to  show 
rest  in  the  land  to  £,  and  £  conveyed  that  D  would  in  any  way  gain  by  keep- 
one-half  of  the  right  in  equity  of  A  and  ing  alive  a  moiety  of  the  mortgage,  it 
B.  which  be  had  purchased  at  the  execu-  should  be  held  extingnished.  Freeman 
tion  sale,  to  F.  Subsequently,  the  exe-  v.  Paul,  8  Greenl.  260. 
cution  in  the  suit  of  C  and  D  was  served.  Where  the  purchaser  of  an  equity  of 
by  delivering  possession  of  the  land  to  redemption,  under  two  distinct  mort- 
the  parties  entitled.  Afterwards,  £  con-  gages,  takes  an  assignment  of  the  first, 
veyed  to  D  all  his  interest  in  the  land,  this  is  no  merger,  nor  will  it  give  the 
thereby  uniting  in  D  the  titles  of  mortga-  second  mortgagee  a  priority  in  the  pro- 
gor  and  mortgagee  of  half  the  land.  This  ceeds  of  a  sale.  Millspaugh  v.  McBride, 
conveyance  F  treated  as  payment  of  one-  7  Paige,  509. 

half  of  the  debt;  and,  having  tendered  - 

the  amount  of  the  other  half,  he  brought  *  The  marginal  note  states  that  the 

a  bill  in  equity  against  D  to  redeem,  release  of  the  equity  was  by  a  warranty 

Held,  as  D  purchased  only  a  moiety  of  deed;  but  the  case  does  not  so  find, 
tbe  equity  of  redemption,  only  a  moiety 
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control  by  courts  of  law  over  parties  in  ejectment;  and  is  there- 
fore subject  to  exceptions,  where  equity  so  demands.  Thus 
land  was  sold  by  trustees,  for  pa3rment  of  the  debts  of  one 
deceased.  The  land  was  mortgaged  by  him  before  his  death, 
and  the  mortgagee  brings  ejectment  upon  the  mortgage,  against 
the  trustees,  and  the  heirs  of  the  mortgagor.  The  purchaser 
had  received  no  deed  from  the  trustees,  and  therefore  gained  no 
legal  title,  but  he  had  paid  most  of  the  purchase-money.  The 
mortgagee  having  obtained  a  decree  for  foreclosure  and  sale, 
the  purchaser,  with  the  consent  and  in  presence  of  one  of  the 
trustees,  paid  the  whole  amount  due  upon  the  mortgage;  the 
sum  being  considered  as  part  of  the  purchase-money  due  under 
the  sale  made  by  the  trustees.  The  mortgagee  gave  the  pur- 
chaser a  receipt,  and  an  order  to  enter  the  suit  *' settled,"  which 
was  done.  In  an  action  of  ejectment  by  the  heirs  of  the  mort- 
gagor against  the  purchaser,  held,  although  a  stranger  could  not 
set  up  a  mortgage,  satisfied  by  the  mortgagor,  to  defeat  his  title, 
yet  he  might  thus  use  a  mortgage  bought  in  by  himself;  that,  iu 
this  case,  the  purchaser  owning  the  equitable  estate,  and  having 
paid  off  the  mortgage  on  his  own  account,  the  incumbranco 
l>elonged  to  him,  and  the  mortgagor  could  not  have  demanded 
a  reconveyance  from  the  mortgagee;  and  that  the  action  would 
not  lie.^ 

§  24.  Where  a  third  person  purchases  mortgaged  property, 
nominally  as  from  the  mortgagor,  but  really  from  the  mortga- 
gee, or  with  his  concurrence  and  by  his  request;  the  latter  will 
not  be  allowed  to  set  up  a  title  under  his  mortgage.  Thus  A 
mortgages  to  B,  to  secure  the  purchase-money  of  property 
bought  from  R  Afterwards,  A  being  unable  to  pay  the  pur- 
chase-money, application  was  made  to  C,  with  the  knowledge 
and  by  the  desire  of  B,  who  himself  wrote  to  C  on  the  subject, 
to  buy  a  portion  of  the  property  at  an  advanced  price.  C 
accordingly  bought  it,  and  paid  the  price;  but  the  receipts 
were  expressed  to  be  on  account  of  A's  debt  to  B.  Before  the 
purchase  was  completed,  B  expressed  to  C  his  perfect  confi 

'  Peltas  V.  Clarke,  5  Pet.  481. 


' 
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dence  in  his  fulfilling  his  engagements.  Most  of  the  property 
vfas  delivered  to  C  with  B's  consent,  and  a  part  of  it  by  B  him- 
self. The  portion  remaining  in  B's  hands  haying  been  sold  at  a 
reduced  price,  and  his  debt  against  A  being  therefore  unsatis- 
fied; B  claimed  to  hold  the  part  conveyed  to  C,  under  his  mort- 
gage from  A. '  C  files  a  bill  for  a  perpetual  injunction  against 
this  claim.  Held,  B  was  a  party  to  the  contract  between  A  and 
C,  and  the  portion  of  the  property  sold  to  C  was  discharged 
from  the  mortgage.^ 

§  25.  Where  |t  release  of  a  mortgage  is  made  to  distinct  par- 
ties, it  will  take  effect  according  to  their  respective  interests  in 
the  land,  independent  of  such  mortgage.  Thus  A  mortgaged 
land  to  B.  Afterwards,  A  and  B  joined  in  mortgaging  to 
C  C  entered  for  condition  broken,  but,  before  the  three  years 
requisite  for  foreclosure  had  elapsed,  according  to  a  previous 
agreement,  tendered  a  release  of  his  mortgage,  which  they 
refused  to  receive,  until  five  years  had  passed  from  C's  entry. 
Held,  the  release  reinstated  A  and  B  in  their  former  relation 
of  mortgi^or  and  mortgagee,  as  if  the  mortgage  to  C  had  never 
been  made.' 

'  SkirYing  v.  Neaf?iUe,  2  Des.  IM.  *  Bayliesv.Bassey,  56reeiil.  168.  See 

George  v.  Wood,  9  Allen,  80. 
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CHAPTEK  XXXIV. 

MORTGAGE.      FROM  WHAT   FUND  TO  Bl#  PAID. 

1.  Debt  paldflrom  the  fund  benefited —  to  the  rule  of  applying  the  per- 

executor  and  heir.  sonal  estate;  rule  in  New  York; 

2.  Mortgage  by  father  and  son.  in  Pennsylvania (  recapitulation  of 
8.  Devised  lands;  personal  estate  may             cases. 

be  expressly  exempted;  exceptions    7.  Application  of  payments  In  equity. 

§  1.  It  is  a  rule  in  equity,  that,  where  a  person  dies,  leaving  a 
variety  of  funds,  one  of  which  must  be.charged  with  a  debt;  it 
shall  be  paid  out  of  that  fund  which  received  the  benefit.  Hence 
the  personal  estate,  in  the  hands  of  the  executor,  shall  be  applied 
to  discharge  a  mortgage  upon  the  real  estate,  in  the  hands  of 
the  heir;  because  the  money  borrowed  went  to  increase  the  per- 
sonal estate.  And  it  is  immaterial,  whether  there  is  any  per- 
sonal obligation  for  payment  of  the  money  or  not;  because  there 
was  a  debt  contracted  by  the  borrowing.^(a) 

§  2.  If  a  father  and  son  join  in  a  mortgage  of  the  father's 
land,  without  covenant,  the  father  receiving  the  money,  and  the 
son  conveying  for  a  nominal  consideration;  the  real  assets  of 
the  father  will  not  be  charged  in  the  hands  of  the  son,  an  heir 
not  being  bound  even  by  an  express  obligation,  unless  specially 
named;  nor  the  real  or  personal  assets  of  the  son,  who  had 
received  no  part  of  the  money  borrowed.*    See  sec.  5. 

>  2  Cruise,  146,  147.    See  Halsey  v.  61  Maine,  121;  Wright  o.  Holbrook,  lb. 

Reed,  9  Paige,  446;  Goodhne  v.  Barn-  587. 

well,  Rice,  108;  Quennell  v.  Turner,  4  '  2  Cruise,  146, 147. 
Eng.  L.  &  Equ.  84;  Douglass  v.  Durin, 
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§  3.  The  priDciple  above  stated  (sec.  1)  requires  the  discharge 
of  a  mortgage  upon  lands  deyised,  as  well  as  those  descended,  out 
of  the  personal  estate  of  the  testator.^ 

^  4.  The  personal  estate  is  liable  to  payment  of  a  mortgage 
debt,  though  the  land  is  devised  subject  to  the  incumbrance^  or 
the  personal  estate  bequeathed,  or  the  land  expressly  charged 
with  payment  of  debts,  or  the  real  estate  limited  in  trust,  either 
in  fee  or  for  a  term,  for  payment  of  debts.^ 
»  §  5.  If  the  personal  estate  is  deficient,  a  mortgage  shall  be 
discharged  fron^  the  proceeds  of  land  devised  for  payment  of 
debts.^  And  where  a  mortgaged  estate  is  devised,  and  another 
estate  descends  to  the  heir,  the  latter  shall  be  applied  in  pay- 
ment of  the  mortgage.^(a)  A  testator  may,  however,  exempt 
the  personal  estate  from  payment  of  the  mortgage  debt,  by  sub- 
stituting the  real  estate  in  its  stead.  And  this  may  be  done, 
either  by  express  words,  or  by  a  manifest  intent  appearing 
upon  the  will.^  So  the  specific  bequest  of  a  chattel  will  exempt 
it  from  liability  for  a  mortgage  debt.^  And  the  rule  above 
stated,  being  founded  on  the  consideration  that  the  debt  was 
originally  a  personal  one,  and  the  charge  on  the  land  merely  col- 
lateral, is  not  applicable  where  the  mortgage  debt  was  con- 
tracted by  one  person,  and  the  land  descends  to  another.'^  Thus, 
if  a  grandfather  mortgage,  with  a  covenant  to  pay  the  money, 
and  the  land  descend  to  his  son,  who  dies  without  paying  the 
mortgage,  leaving  personal  estate  and  a  son;  the  father's  per- 
sonal estate  shall  not  be  applied  in  payment  of  the  mortgage. 
So  a  covenant  by  one  person  to  pay  the  debt  of  another,  which 
is  secured  by  mortgage,  will  not  subject  the  personal  estate  of 
the  former,  primarily,  to  the  payment  of  the  debt.  And  even 
though  a  person  expressly  charge  his  real  and  personal  estate 
with  his  debts,  this  will  not  render  the  personal  estate  liable  to 

*  2  Cruise,  147.  '  lb.  152-^;  2  Atk.  424. 

*  lb.  148.  •  Ibid.  161,  162. 

'  lb.  149.  ^  2  Cruise,  163.    See  sec.  2. 

*  lb.  162. 

• 

(a)  This  point  wu  settled  by  Lord  which  he  remarked,  that,  "  not  to  con- 
Hardwicke,  upon  reconsideration  of  a  fess  an  error,  is  nuich  worse  than  to 
decree  to  the  contrary,  in  regard   to    err." 
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the  payment  of  a  mortgage  made  by  another.  Upon  the  same 
principle^  where  one  purchases  an  equity  of  redemption,  his 
personal  estate  will  not  be  applied  to  payment  of  the  mortgage- 
money,  even  though  he  have  expressly  covenanted  to  pay  it, 
unless  it  appears  to  have  been  his  intention  to  make  the  debt 
his  own.  So,  in  case  of  a  deed  givep,  subject  to  a  mortgage, 
the  land  is  the  primary  fund  for  payment.  Equity  effects  a 
^rogation  in  favor  of  the  mortgagor.  So,  also,  as  against  a 
second  purchaser  from  the  first  grantee,  though  the  second  deed 
does  not  mention  the  mortgage.  So,  in  case  of  sale  of  the 
equity  of  redemption  on  execution,  the  land,  in  equity,  is  the 
primary  fund;  and,  if  a  suit  is  brought  upon  the  bond,  and 
judgment  given  for  the  defendant,  this  is  no  bar  to  a  subsequent 
bill  for  foreclosure.  If  a  wife  joins  her  husband  in  a. mortgage 
of  her  own  estate,  and  the  money  goes  to  his  benefit,  his  per- 
sonal estate  will  be  first  applied  in  payment  of  it  But  where 
money  is  borrowed  on  the  wife's  estate,  partly  to  pay  her  debts, 
and  partly  for  the  husband's  use,  the  latter  is  not  bound  to 
indemnify  the  wife's  estate  against  any  part  of  it.  And,  if  it 
appear  not  to  have  been  the  wife's  intention  to  stand  as  a  credi* 
tor  for  the  mortgage  money,  the  husband's  personal  estate  will 
not  be  liable.^(a) 

*  2  Cruise,  164r-5-6-8>70-78-5;  Jumel  Averill,  15  Barb.  20;  Tripp  «.  Vincent, 

V.  Jnmel,  7  Paige,  691;  Hayer  v.  Prueo,  8  Barb.  Cha.  618;  Cherry  v.  Tronro,  2 

lb.  466.  See  Cox  v.  Wheeler.  lb.  248;  lb.  618;  Chnrch  v.  Savage,  7  Cash.  440. 
Skeel  V.  Spralser,  8,  182;    Gilbert  v 

(a)  In  New  York,  the  heir  or  devisee  will  makes  no  provision  therefor,  and  It 

of  a  mortgaged  estate  shall  not  call  upon  will  be  useful  to  the  estate,  and  not  ii|}a- 

the  executor  to  redeem  it,  unless  the  will  rious  to  creditors.    Otherwise,  the  oonrt 

expressly  so  direct.    1  N.  T.  Rev.  Stats,  may  ordef  a  sale  of  the  equity.  Sts.  61. 

749;  Halsey  v.  Reed,  9  Paige,  446.    In  In   Pennsylvania,  A  mortgaged  to  tiie 

1824,  A  gave  a  bond  secured  l>y  mort-  plaintiff  one  lot  of  land,  and  then  devised 

gage.    B  purchased  the  land,  subject  to  all  his  estate,  comprising  many  other  lota, 

payment  of  the  mortgage,  and  conveyed  to  B.    B  died,  having  devised  the  mort- 

to  a  trustee  for  the  benefit  of  A's  wife,  gaged  tract  to  C,  and  the  rest  of  her 

After  A's  death,  the  cestui  que  trust ,  estate  to  her  executors.    The  plaintiff 

being  legal  owner,  under  the  Revised  having  recovered   Judgment  upon  the 

Statutes,  administered  upon  the  estate,  bond  which  accompanfMl  the  mortgage, 

Heldjinequity,  the  land  was  the  primary  a  motion  was  made  that  the  sum  due 

fund  for  payment  of  the  mortgage,  and  should  be  levied  upon  the  land  mort- 

the  administratrix,  owning  subject  there-  gaged,  and  the  rest  of  the  estate  dis- 

to,  was  not  allowed  for  a  payment  of  the  charged.    Held,  that  all  the  lands  which 

mortgage.  Jumelv.  Jumel,  7  Paige,  691.  had  belonged  to  A  should  oontribote, 

In  Missouri,  the  court  may  order  re-  according  to  their  respective  values;  that 

demption  with  the  personal  assets,  if  the  there  was  nothing  in  the  will  of  B.  ahow- 
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^  6.  Although  an  heir  is  entitled  to  the  aid  of  the  personal 
property  of  the  mortgagor  in  paying  off  mortgages,  yet,  if  be 
disposes  of  the  mortgaged  estate,  he  cannot  afterwards  come 
upon  the  personal  estate  for  assistance.  And  there  seems  to  be 
no  authority,  requiring  an  administrator  to  redeem  mortgaged 

ing  an  iDiention  that  G  abonld  take  the  to  a  mortgage ,  al though  the  mortgage  is 
estate  cum  onere,  and  therefore  it  should  afterwards  assigned,  and  the  party  coto- 
share  eqnally  with  the  other  lands  in  nants  to  pay  the  money,  his  personal 
payment  of  the  mortgage  debt;  and  that  estate  will  not  be  bound.  The  devisee 
to  charge  0  with  the  whole  debt,  she  of  land  having  voluntarily  charged  a 
being  a  specific  devisee,  would  plainly  simple  contract  debt  of  the  testator  upon 
defeat  the  intention  of  B,  while  to  charge  the  land  devised,  and  died;  held,  tha 
the  lands  held  by  the  residuary  legatees  debt  was  not  the  proper  debt  of  the  de- 
would  not  have  that  effect.  Morris  v.  visee,  and  his  personal  estate  was  not 
McConnaughy,  2  Dall.  189.  liable. 

In  New  Hampshire,  an  administrator  In  Tweddell  v,  Tweddell,  (2  Bro.  101, 

must  redeem  a  mortgage,  unless  licensed  152;)  A  purchased  the  equity  of  redemp- 

to  sell  subject  thereto.    Rev.  Sts.  818.  tion  of  a  mortgaged  estate,  and  agreed 

As  between  heir  and  executor,  the  with  the  mortgagor  to  pay,  in  part  con- 
rules  above  slated  are  of  comparatively  sideration  of  the  purchase,  the  mortgage 
little  consequence  in  the  United  States;  debt  to  the  son  and  heir  of  the  mortga- 
becauae,  in  general,  real  and  personal  gee,  and  the  rest  of  the  purchase-money 
estates,  at  the  death  of  the  owner,  pass  to  the  mortgagpr.  He  also  covenanted 
to  the  same  heirs.  As  between  devisee  with  the  mortgagor,  that  he  would  thus 
and  executor,  they  may  be  important;  pay  the  mortgage  debt,  and  iudemnifv 
but  very  few  cases  have  been  decided,  the  mortgagor  from  the  mortgage.  A 
There  is,  however,  one  opinion  of  extra-  died,  having  devised  the  estate.  Upon 
ordinary  ability  and  value;  being  that  a  bill  by  the  devisee,  to  have  the  mort- 
deli  vered  by  Chancellor  Kent  in  Cumber-  gage  discharged  from  the  personal  estate ; 
land  V.  Codrington,  8  John.  Cha.  252,  in  held,  the  personal  estate  was  not  thus 
which  case  he  presents  at  length  the  liable;  that  the  personal  estate  is  never 
English  doctrine  and  decisions  upon  this  charged  in  equity,  where  it  is  not  at  law; 
subject,  as  follows:  that  A  took  the  land  subject  to  the 

As  between  the  representatives  of  the  charge,  but  the  debt,  as  to  him,  was  a 

real  and  personal  estate  of  the  deceased  real,  not  a  personal  one;  and  that  his 

purchaser  of  a  mortgage,  the  land  is  the  contract  with  the  mortgagor  was  a  mere 

primary  fund  to  pay  off  the  mortgage.  contract  of  indemnity,  which  would  have 

In  Shaflo  v.  ShaJfto,  (2  P.  Wms.  664.  been  implied,  if  not  expressly  made, 
n.  1,)  decided  by  Lord  Tburlow  in  1786,  InBillinghurstv.  Walker,  (2  Bro.  604,) 
tbedeviseeof  land,  mortgaged  by  the  tes-  an  estate  was  held  by  a  lease  for  lives, 
tator,  covenanted  with  the  holder  of  the  subject  to  a  charge  of  £2,200  to  A.  It 
mortgage,  that  the  estate  should  remain  was  conveyed  by  the  holder  to  B,  subject 
as  security  for  the  debt  and  interest,  to  this  charge,  and  subject  to  a  charge 
with  an  additional  one  per  cent,  of  inte-  of  £900  to  C;  and  B,  in  the  indenture  of 
rest.  The  question  was,  whether  the  conveyance  to  which  A  was  party,  cove- 
personal  estate  of  the  devisee,  who  had  nanted  to  pay  both  charges.  B  paid  the 
died  in  the  meantime,  should  not  pay  the  debt  to  C,and  afterwards  gave  bond  to  pay 
debt  and  interest,  or  at  le^t  the  arrears  A  the  interest  of  her  claim  for  life,  and 
of  interest,  with  the  additional  one  per  the  principal  at  his  death.  The  lease 
cent.  Held,  the  land  was  the  primary  having  been  repeatedly  renewed.  B  died, 
fund  to  discharge  the  mortgage,  that  the  having  devised  the  estate  to  two  of  the 
interest  must  follow  the  nature  of  the  defendants,  and  appointed  two  others  of 
pt  Incipal,  and  that  the  contract  for  addi-  the  defendants  his  executors.  The  charge 
tional  interest  was  also  in  the  nature  of  being  called  in,  and  paid  to  a  legatee  of 
a  real  charge.  A,  by  the  executors  of  B,  the  defendants 

In  Tankerville  v.  Fawcett,  (2  Bro.  57,)  were  called  on  by  the  plaintiffs,  pecunlaiy 

Lord  Kenyon  declared,  that,  where  an  legatees  of  B,  who  were  unpaid,  to  have 

estate  descends  or  comes  to  one,  subject  £2,200  replaced  by  the  devisees  of  the 

iO 
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estates  in  foreign  countries;  innsmuch  as  he  would  have  no 
power  to  do  any  act,  as  administrator,  in  those  countries.' 

§  7.  In  connection  with  the  subject  of  this  chapter,  may  pro- 
perly be  stated  the  rules  of  law,  regulating  the  application  of 
moneys  paid  by  a  party  who  is  indebted  upon  mortgage,  and 

^  Haven   v.  Foster,    9   Pick.   188-4.  1  Lit.  818;  Church  v.  Savage,  7  Cash. 

See  JeDoisoD  p.  Hapgood,  10  Pick.  77 ;  440. 

land,  and  paid  over  to  them.    Held,  not-  each  of  these  propositions  are  said  to  be 

withstauding  the  covenant  hy  B  to  pay  equally  numeroas  and  decisive.    8  John, 

the  debt,  contained  in  an  instrument  to  Cha.  256-7. 

which  A,  the  holder  of  the  debt,  was  a  In  Woods  v.  Huntlngford,  (8  Yes.  128,) 

party,  and  the  subsequent  bond,  altering  A  had  mortgaged  land  to  raise  money 

and  extending  the  original  time  of  pay-  for  his  son,  B.    The  land  was  afterwards 

ment;  the  nature  of  the  charge  was  not  conveyed,  subject  to  the  mortgage,  to  the 

varied,  but  it  remained  primarily  a  debt  use  of  B,  who  joined  with  his  father  in  a 

upon  the  land ;  that,  though  B  incurred  covenant  for  payment  of  the  money.  The 

a  personal  liability  to  the  creditor,  this  land   was  next  reconvoyed  to  A,  who 

did  not  subject  his  personal  estate,  be-  covenanted  to  discharge  the  mortgage, 

cause  such  intention  did  not  appear;  and  and  afterwards  borrowed  a  farther  sum 

the  defendants  were  decreed  to  pay  over  from  the  mortgagee,  and  made  a  new 

the  money.  mortgage  for  the  whole  debt.    The  ques- 

Hence,  it  seems,  to  charge  the  per-  tion  was  between  the  heir  and  personal 

sonal  estate,  the  assumption  of  the  debt  representative  of  A,  which  should  pity 

must  be  accompanied  with  evidence  of  the  debt.    Lord  Alvanley,  M.  R.,  held, 

an  intention  to  assume  it,  as  a  pertonal  that,  though  the  debt  belonged  primarily 

debt,  detached,   as  it  were,  from  the  to  B  in  equity,  and  to  A  and  B  together 

land.    8  John.  Cha.  266.  at  law,  A  had  made  it  his  own;  and  that 

InMatthcsonv.  Hardwicke,(2P.Wms.  it  was  as  strong  a  case  as  could  exist, 

664,  n..)  the  testator  devised  land  to  A  without  express  declaration.     He  was 

and  B  iu  fee,  charged  with  the  payment  careful  not  to  contradict  in  any  degree 

of  debts  and  legacies.     A  paid  all  of  the  principle  established  in  Tweddell  r. 

them  but  one  legacy,  for  which  he  gave  Tweddell,  which  was  a  very  governing 

his  note,  and  died.    It  was  admitted  that  case.    In  that  case,  there  was  no  com- 

he  had  paid  off  the  other  incumbrances,  munication  with  the  mortgagee,  but  only 

iu  order  to  relieve  the  land  from  them  a  covenant  of  indemnity;  and  the  pur- 

entirely.     Held,  the  note  was  merely  chaser  did  not  thereby  personally  assume 

collateral  security,  and  the  land  the  pri-  the  debt.    8  John.  Cha.  258. 

mary  fund  for  payment  of  the  legacy.  In  Butler  «.  Butler,  (5  Yes.  584.)  the 

The  question  in  the  latter  cases  seems  purchaser  of  an-  equity  of  redemption 

to  be,  not  whether  the  party  acquiring  agreed  with  the  vendor,  to  pay  the  mort- 

the   mortgaged  or  charged   estate  has  gage  debt  of  £2,000,  and  also  £1,000  to 

made  himself  personally  liable  for  the  the  vendor;  but  there  was  no  communi- 

debt,  but  whether  the  land  or  the  per-  cation  with  the  mortgagee.    The  antho- 

sonal    estate  shall    be  treated   as    the  rity  of  Tweddell  v.  Tweddell  was  recog- 

primary  fund  for  payment.     Thedistinc-  nized,   as  showing  that    the  land  was 

tion  is  this:  that,  where  one  mortgages  primarily  chargeable  with  the  debt,  which 

land  as  security   for  his  own  debt,  the  did  not  becom^the  debt  of  the  purchaser, 

debt  is  the  principal,  and  the  mortgage  as  a  personal  liability      Lord  Alvanloy 

merely   collateral.      But,  on  the  other  collected  from  the  decisions,  that  the 

hand,  where  one  acquires  an  estate  al-  purchaser  of  land,  charged  with  a  debt, 

ready  mortgaged,  even  though  he  per-  by  a  mere  covenant  to  indemnify  the 

ttonally  assume  the  debt,  and  covenant  to  vendor,  does  not  make  the  debt  his  own, 

pay  it,  he  is  understood  to  become  a  except  in  retpect  to  the  estate;  and  the 

debtor  only  in  respect  to  the  land,  and  his  estate,  not  his  personal  property,  must 

pn<mihe  to  be  made  on  account  of  the  bear  it.    The  purchaser  might  be  cir- 

land,  which  theref(»re  is  the  primary  fund  cuitously  liable  to  the  vendor  for  his  in 

for   payment.      The  cases   establishing  demnity,  but  the  decree  would  have  been, 
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also  upon  other  securities,  to  the  same  creditor;  and  likewise 

the  appropriation  of  payments,  with  reference  to  the  conflicting 
interests  of  successive  mortgagees. 

§  8.  Where  a  creditor,  holding  several  debts,  some  of  which 
are  secured  by  mortgage  and  others  not,  joins  them  in  one  suit, 

in  such  case,  for  a  sale  of  th^  land.    8  mortgage-money  is  taken  as  part  of  the 

John.  Cba.  258.  price,  the  charge  becomes  a  debt  from 

In  Waring  v.  Ward,  (6  Yes.  670;  7,  the  purchaser.  But  he  admits  that  Lord 
8S2,)  the  testator,  having  purchased  a  Thurlow's  principle  was  right,  in  a  case 
mortgaged  estate,  borrowed  a  further  where  the  contract  of  the  purchaser  gives 
sum.  and  gave  a  new  bond  and  mortgage  to  the  mortgagee  no  direct  and  immediate 
for  it.  Held,  the  debt  should  be  paid  right  againnt  himself,  but  is  a  mere  con- 
from  the  personal  estate,  because  the  tract  of  indemnity, 
personal  contract  was  primary,  and  the  Chancellor  Kent  remarks  upon  these 
real  contract  only  secondary.  Lord  £1-  observations,  (8  John.  Cha.  260,  261,) 
don,  in  giving  judgment,  remarked,  that  that  the  mortgage  debt  is  always  part  of 
in  general  the  personal  estate  was  prima-  the  price,  unless  the  vendor  agrees  to 
rily  liable,  because  the  contract  was  pri-  remove  the  incumbrance.  By  covenant- 
marily  a  personal  contract,  and  the  land  ingto  indemnify  the  vendor,the  purchaser 
bound  only  in  aid  of  the  personal  obliga-  takes  the  land  cum  onere,  and  the  value 
lion.  That  Lord  Thurlow  carried  the  of  the  incumbrance  is  of  course  deducted 
doctrine  so  far  as  to  hold,  that,  if  the  from  the  value  of  the  land.  This  was  the 
purchaser  of  an  equity  of  redemption  fact  in  many  of  the  cases  already  cited, 
covenants  to  pay  the  mortgage  debt,  and  From  this  series  of  cases.  Chancellor 
also  to  raise  the  interest  from  four  to  five  Kent  deduces  the  general  principle,  (8 
per  cent.;  yet,  as  between  his  real  and  John.  Cha.  261, 262,)  that  a  covenant  by 
personal  representatives,  even  the  addi-  thepurchaserof  an  equity  of  redemption, 
tional  interest  is  not  primarily  a  charge  to  indemnify  the  vendor  against  the 
upon  the  personal  estate,  being  incident  mortgage,  does  not  make  the  debt  his 
to  the  charge.  That,  even  without  any  own,  so  as  to  render  it  primarily  charge- 
express  covenant,  the  purchaser  of  an  able  upon  his  personal  assets.  To  pro- 
eqnity  is  bound  to  indemnify  the  vendor  duce  this  effect,  there  must  be  a  direct 
against  any  personal  obligation,  and  pay  communication  and  contract  with  the 
a  debt  charged  upon  the  land.  That  the'  mortgagee,  and' moreover  some  decided 
case  of  Tw^dell  v.  Tweddell  proceeded  evidence  of  an  intention  to  charge  prima- 
upon  the  ground,  that  the  debt  due  the  rily  the  personal  estate;  as  where  the 
niortgagee  was  never  a  debt  directly  from  original  contract  is  essentially  changed, 
the  purchaser.  That,  if  Lord  Thurlow  and  lost  or  merged  in  the  new  and  distinct 
was  right  upon  the  fact,  the  case  was  a  engagement  with  the  mortgagee;  and  the 
clear  authority,  that  the  purchase  of  an  party  shows  that  he  meant  to  take  upon, 
equity  will  not  make  the  mortgage  debt  himself  the  debt,  absolutely  and  at  all 
the  debt  of  the  purchaser.  That  in  his  events,  as  a  personal  debt  of  his  own. 
hands  it  is  the  debt  of  the  estate,  and  a  Chancellor  Kent  then  proceeds  to  a 
mortgage  interest,  as  between  his  repre-  consideration  of  the  older  cases  upon  this 
sentatives.  subject,  and  concludes  that  they  establish 

In  the  Earl  of  Oxford  v.  Lady  Rodney,  the  same  doctrine.  Ibid.  263.  264. 
(U  Ves.  417.)  the  testator  purchased  a  In  Pockley  v.  Pockley.  (1  Vern.  86.) 
mortgaged  estate,  puid  the  consideration  the  testator  had  purchased  an  annuity 
remaining  for  the  vendor  beyond  the  out  of  mortgaged  lands,  and  taken  an 
mortgage,  and  then  covenanted  with  the  assignnient  of  the  mortgage  to  protect 
mortgagee  to  pay  him  the  mortgage  debt,  his  purchase.  By  his  will,  he  directed 
After  his  death,  upon  the  question  that  the  mortgage  debt  should  be  paid 
whether  the  personal  estate  should  go  to  from  his  personal  estate.  Lord  Chancel- 
pay  the  debt.  Sir  William  Grant,  M.  R.,  lor  Nottingham  decreed,  that  it  should 
remarked,  that  it  was  not  very  easy  to  be  thus  paid,  in  consequence  of  this  ex- 
recoucile  the  case  of  Tweddell  v.  Twed-  press  direction. 

dell  with  the  deciition  in  Parsons  v.  Free-  Chancellor  Kent  remarks,  (Ibid.  264,) 

man,  by  Lord  ilardwickc,  that,  where  the  that  this  case  shows,  that  the  purchase 
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and  recovers  judgment,  and  the  execution  Js  satisfied  only  in 
part;  a  court  of  equity  will  first  apply  the  moneys  received,  to 
extinguish  those  parts  of  the  claim  which  are  not  secured  by 
the  mortgage.  And  whenever  the  mortgage  is  enforced  in  a  suit 
for  foreclosure,  upon  the  hearing  in  equity  to  ascertain  the 
amount  due,  every  consideration,  as  to  the  application  of  pay- 
or land  mortgaged  did  not  at  that  day  the  idea  of  the  court  was,  that  the  cove- 
make  the  debt  a  personal  one,  but  an  nant  was  by  way  of  accommodating  t{ie 
express  direction  by  will  was  required  to  charge,  and  not  of  making  the  debt  hU 
have  this  effect.  This  view  is  confirmed  own.  But  Chancellor  Kent  considers  the 
by  the  observation  of  the  counsel  in  the  decision  as  conformable  to  those  in  other 
case,  that  the  purchaser  of  an  equity  of  cases.  8  John.  Cha.  266. 
redemption  must  hold  the  land  subject  In  Leman  v.  Newnham.  (1  Yes.  67,) 
to  the  debt,  but  was  not  personally  liable,  the  same  point  was  settled,  where  a  sou, 
as  for  his  own  proper  debt.  inheriting  a  mortgaged  estate,  cove- 
In  Coventry  v.  Coventry,  (9  Mod.  12;  nanted  with  the  mortgagee  to  pay  the 
2  P.  Wms.  222;  Str.  596,)  A  had  a  life  debt. 

estate,  with  power  to  settle  a  jointure  In  Parsons  v.  Freeman,  (Ambl.  115; 
upon  his  wife.  He  covenanted  to  settle  2  P.  Wms.  664  n.)  Lord  Uardwicke  re- 
lands  accordingly,  but  died  before  doing  marked  that,  where  an  ancestor  has  not 
it.  The  plaintiffs  brought  a  bill  against  charged  himself  personally  with  a  mort- 
the  heir  for  a  specific  execution.  Held,  gage  debt,  the  heir  shall  take  cum  onere* 
the  assets  of  A  should  not  be  applied 4o  So  if  one  purchase  the  equity  of  redemp- 
relieve  the  settled  estate,  because,  where-  tion,  with  usual  covenants  to  pay  the 
ever  assets  were  thus  applied,  the  debt  mortgage,  he  knew  of  no  decision  to  that 
originally  charged  the  personalty.  The  effbct,  but  was  Inclined  to  think  the  heir 
covenant  remained  as  a  real  lieu  on  the  could  not  claim  to  have  the  land  relieved, 
settled  estate,  and  the  personal  estate  But  where,  as  in  that  ease,  the  purchaser 
could  not  be  applied,  since  there  was  nu  agreed  with  the  vendor  to  pay  a  part  of 
debt  from  which  this  estate  was  to  be  the  price  to  him,  and  the  rest  to  the 
relieved.  mortgagee,  this  made  the  debt  his  own, 
InBagot  V.  Oughton,  (I  P.  Wms.  847,)  and  the  personal  estate  should  he  first 
the  ancestor  mortgaged  his  estate,  and  applied  to  pay  it. 
died.  His  daughter  and  heir  married;  (chancellor  Kent  supposes,  (lb.  266, 
and  the  husband  settled  the  estate  by  267,)  that  this  case  is  imperfectly  re- 
fine on  himself  and  his  wife,  joined  in  an  ported,  no  facts  being  given,  and  a  very 
assignment  of  the  mortgage,  and  cove-  brief  note  of  the  opinion.  He  remarks 
nanted  to  pay  the  money,  and  died.  Lord  that,  as  it  stands,  it  is  repugnant  to  most 
Chancellor  Cowper  held,  that  the  mort-  of  the  cases  which  preceded  and  followed 
gage  was  not  to  be  paid  from  the  personal  it;  and  that  Lord  Hardwicke  himself 
estate  of  the  husband,  the  covenant  being  soon  afterwards  made  a  contrary  deci- 
only  an  additional  security  to  the  lender,  sion.  Thus,  in  Lewis  v-.  Nangle,  (Amb. 
and  not  designed  to  change  the  nature  150;  2  P.  Wms.  664.  n.)  a  mortgaged  es- 
of  the  debt.  tate  came  to  a  married  woman.  The 
In  Evelyn  V.  Evelyn^  (2  P.  Wma.  659,)  husband  borrowed  money  by  bond  and 
A  mortgaged  his  laud,  and  his  son  B  mortgage  of  the  land,  the  wife  joining, 
afterwards  covenanted  with  an  assignee  and  the  money  being  applied  partly  fur 
of  the  mortgage  to  pay  the  debt.  Upon  his  use  and  partly  to  pay  Iter  debts.  The 
the  death  of  A,  B  came  to  the  estate  by  husband  gave  a  bond,  and  covenanted  to 
settlement,  and  died  intestate.  Held,  pay  the  whole  mortgage  debt.  Lord 
B's  personal  estate  should  not  be  applied  Hardwicke  held,  according  to  the  pre- 
to  the  debt,  fur  it  was  still  A's  debt,  and  sumed  intention  of  the  parties,  that  the 
B's  covenant  was  merely  a  surety  for  the  land  was  still  the  primary  fund  for  pay- 
Isnd.  meat,  and  that  the  husband  was  nut 

In  Aucaster  v.  Mayer,  (1  Bro.  454,)  bound  to  relieve  it. 

Lord  Thurlow  was  inclined  to  think,  that.  In  Forrester  v.  Leigh,  (Amb.  171;  2 

in  the  preceding  case,  B,  by  his  covenant,  P.  Wms.  664,  n.,)  a  testator  purchased 

had  assumed  the  debt;  a.id  lie  supposed  several  mortgaged    estates,  and  cove- 
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ments  and  partial  satisfaction,  will  arise,  which  could  be  enter^ 
tained  in  the  ordinary  coui*8e  of  a  bill  in  equity.  The  case  is  one, 
not  of  volunti^y  payment,  but  of  a  satisfaction  pro  ianto  in 
invzitmij  and  the  plaintiff  may  well  be  presumed  to  make  the 

application,  in  the  manner  most  beneficial  to  himself.^(a) 

'  WnUams  V.  Reed,  8  Has.  428-4.    See  Norton  v.  Sonle,  2  Greenl.  841. 

njiuted  to  pay  the  debt  dae  npon  one  of  Chancellor   Lffford   decreed,   that   tho 

them .    He  parchaaed  only  a  part  of  an-  mortgage  debt  was  the  debt  of  the  grand- 

other  of  the  eatalea,  and  he  and  his  coi  father  at  his  death;  and  that  his  per- 

pnrchaser  covenanted  to  pay  their  several  sonal  estate,  which  came  first  to  the  son 

shares,  and  to   indemnify  each  other,  and  afterwards  to  the  grandson,  should 

Held,  by  Lord  Hardwicke,  as  between  be  applied  to  pay  it.    The  decree  was 

legatees  and  devisees  of  the  testator,  the  affirmed  in  the  House  of  Lords, 

debts  should  be  paid  from  the  land.  Chancellor  Kent  (8  John.  Cha.  270^ 

In  the  case  of  the  Earl  of  Belvidere  v,  271,  272)  questions  the  authority  of  thi« 

Bochford,  (6  Bro.  Pari.  520,)  A  mort-  case  as  a  precedent,  although  a  different 

gaged  to  Bt  and  afterwards  sold  to  C.  decision  would  have- operated  with  ex' 

In  the  corenant  of  warranty  in  the  latter  treme  hardship  under  the  circumstances^ 

deed,  the  mortgage  was  excepted,  and  "  But  hard  cases  often  make  bad  preee- 

the  deed  stated,  that  the  mortgage  debt  dents."    He  remarks,  that  it  has  been 

was  to  be  paid  by  C  out  of  the  purchase-  disregarded  or  rejected  by  Lord  Thuf - 

money.    An  indorsement  also  acknow-  low,  Lord  Alvauley,  Lord  Eldon,  and 

ledged  payment  of  a  part  of  the  price  Sir  William  Grant;   and  also  that  no 

an  perfection  of  the  deed,  and  the  rest  precise  account  is  given  of  the  reasons 

allowed  on  account  of  the  mortgage*    C,  upon  which  the  decision  was  founded, 

by  his  will,  gafe  a  large  personal  estate  and  it  may  perhaps  be  considered  aa 

to  his  wife,  and  also  devised  to  her  tlie  turning  upton  the  constrnction  of  a  will, 

mortgaged  land  for  life,  then  to  his  old-  and  its  very  special  provisions, 

est  son  George  in  fee,  subject  to  debts  The  result  of  the  cases,  as  stated  by 

and    legacies,,  declaring    tliat  his  wife  Chancellor  Kent,  is,  (8  John.  Cha.  272) 

should  bold,  free  from  iucnrobrance,  and  that,  as  to  wills,  the  testator  may  charge 

that  Greorge  should  pay  the  interest  of  an  incumbrance  upon  his  personal  as- 

tbe  mortgage  debt  from  other  lands  de-  sets,  by  express  directions,  or  by  dispo- 

vised  to  him.    After  sume  legacies,  he  sit  ion  and  language  equivalent  to  such 

bequeathed  the  rest  of  his  personal  es-  directions — as  where  a  charge  upon  the 

tate,  after  payment  of  all  his  just  debts,  land  would  oppose  or  defeat  other  pro- 

and  all  his  real  estate,  to  George,  whom  visions  in   the  will.    And.  in  order  to 

he  appointed  his  executor.    George  paid  charge  the  personal  assets  by  acts  done 

the  interest,  but  not  the  principal,  of  the  in  his  lifetime,  he  must  become  directly 

mortgage  debt.    His    mother   also  re-  liable  to  the  creditor,  and  also  indicate 

leased  her  interest  in  the  land  to  him.  in  some  way  an  intention  to  make  the 

He  made  a  will,  giving  small  annuities  debt  his  owd. 

to  his  younger  sons;  the  mortgaged  A  mortgagor  by  his  will  ordered  pay- 
land,  according  to  his  estate  therein,  to  mont  of  his  debts,  and  devised  his  resi- 
his  youngest  son  William;  and  the  priu-  duary  lands,  including  the  land  mort- 
cipal  part  of  his  estate,  being  very  large,  gaged,  and  all  his  residuary  personal 
to  his  eldest  sou  Robert.  After  the  property,  to  his  oldest  son,  who  was  the 
death  of  George,  Robert  refused  to  pay  executor.  The  son  dies  intestate,  the 
the  principal  or  interest  of  the  mortgage  mortgage  not  being  paid.  The  father 
debt,  and,  William  being  unable  to  pay  and  son  leave  sufficient  personal  property 
it,  the  mortgage  was  sold,  and  after-  to  pay  the  mortgage.  Held;  as  between 
wards  the  estate  also,  under  a  decree,  the  heir,  and  administrator  of  the  son, 
William  then  filed  a  bill  against  the  exe-  the  mortgaged  estate  was  tho  primary 
cutors  of  the  father  (of  whom  Robert  fund  for  payment.  Clarendons.  Barham, 
was  one)  and  of  the  grandfather,  to  have  1  Y.  &  Coll.  Cha.  688. 
the  niortgaga  debt  paid  from  the  per-  (a)  Bill  in  equity  brought  by  A  against 
sonal  assets,  m  relief  of  the  land.    Lord  B  and  C,  to  foreclose  a  mortgage,  made 
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by  B  to  A,  Janaary  1, 1817,  to  secure  a  were  bound  to  regard  the  equitable  sihia- 

noto  for  $1,116.  G  was  a  purchaser  of  B's  tion  of  the  property  at  the'  time  of  C'a 

right  of  redemption.   G  filed  a  cross  bill,  purchase,  taking  into  view  A's  parol  ob- 

in  which  he  alleged,  that  the  mortgaged  ligation  to  release  a  part  of  it,  as  any 

premises  consisted  of  two  distinct  parcels  other  course  would  Im)  punishing  him  for 

of  land ,  one  of  which  was  of  much  greater  the  benevolent  act  of  relinquishing  a  part 

value  than  the  other;  that  lot  No.  1,  of  his  security  $  and  that  G,  not  being  a 

being  the  less  valuable  parcel,  had  been  mere  speculator  or  volunteer,  but  having 

sold  to  him  in  November,  1821,  upon  purchased  in  consequence  of  his  being 

an  execution  against  B  and  himself,  as  bail  for  B,  was  entitled  to  the  privilege, 

B's  security,  for  $175;  and  he  prayed  which  A  would  otherwise  have  had,  of 

that  the  mortgage  debt,  due  to  A,  might  electing  between  the  two  modes  of  relief 

be  apportioned  upon  No.  1  and  No.  2,  above  named.    Ghittenden  v.  Barney,  1 

according  to  their  respective  value,  and  Verm.  28. 

the  former  discharged  from  the  mort*  A  mortgaged  two  estates  to  B,  then  one 

gage,  upon  payment  of  the  amount  thus  to  G,  then  both  to  B,  for  the  former,  and 

charged  upon  it;  or  that  A  might  be  de-  also  another  debt;  then  both  to  D,  with 

creed  to  accept  his  debt  from  G,  and-  notice  of  the  prior  incumbrances.    The 

assign  the  mortgage  to  him.    It  appeared  property  was  not  sufficient  to  pay  all  the 

that  in  July,   1821,  B  sold  No.  2,  the  claims,  but  No.  82  was  sufficient  to  pay 

purchaser  having  received  a  verbal  pro-  B.    Held,  as  between  G  and  D,  the  court 

mise  from  A  to  release  his  claim  to  it  would  not  require  B  to  satisfy  his  whole 

under  the  mortgage.    In  February,  1822,  claim  from  No.  82,  so  as  to  give  G  a  prior 

after  G's  purchase  of  No.  1.  A,  without  Hen  upon  the  other  land,  but  B*b  claim 

consideration,  accordingly  made  a  re-  might  be  charged,  rateably,  upon  both 

lease.    Held,  this  was  not  a  case,  where  estates.    Barnes  v.  Raester,  1 Y.  &  Goll. 

G,  as  a  party  interested  in  one  of  two  Gha.  401 . 

mortgaged  estates,  might,  by  the  aid  of  See  further,  as  to  the  subject  of  this 

equity,  throw  the  burden  upon  the  other,  chapter,  Halliwell  v.  Tanner,  1  Rnss.  & 

because  A's  interest  would  be  thereby  My.  688;  Goodburn  v*  St-evens,  I  Md. 

ii^ured;  but  thatG  was  entitled  to  relief,  Gh.  420;  Symons  v.  James,  2  Y.  &  Goll. 

either  by  paying  A  his  debt,  and  taking  (N.  S.)  801;  Mansell,  &c.,  1  Pars.  871; 

a  conveyance  of  all  the  property  still  in-  Mason,  &c.,  1  Pars.  182;  Jones «.  Bruce, 

cumbered  by  the  mortgage;  or  by  paying  11  Sim.  221 ;  Ouseley  v.  Anstruther.  10 

such  proportion  of  the  debt,  as  the  value  Beav.  458;  Ibbetson  v.  Ibbetson,  12  Sim. 

of  G's  purchase  bore  to  that  of  all  the  206;  Blount  v.  Hipkins,  7,  48;  Ghurch 
estate  holden  in  security;  that  the  court  .  v.  Savage,  7  Gush.  440. 
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CHAPTER  XXXV. 

SALES  OF  EQUITIES   OF  BEDEMFTION  ON  EXECUTION. 

1.  Estate  of  mortgagor — ^aniyersally  Ha-  7.  Attachment   of  equity— mortgage 

ble  to  execution.  discharged  before  sale. 

2.  Effect  of  sale — ^mortgagor's  right  after  8,15.  Redemption   from   purchaser— 

sale.  when,  and  on  what  terms. 

8.  Levy  upon  two  executions.  16.  Fraudulent  mortgage;  sale  of  equity 

4.  Levy  in  case  of  disseisin.  yoidt  right  to  redeem  subsequent 

6.  No  ouster  of  mortgagee.  mortgages. 
6.  Purchaser  becomes  seised. 

§  1.  The  right  of  a  mortgagor  to  redeem  his  estate  is  almost 
unlyersally  liable,  in  the  United  States,  to  be  ^en  upon  exe- 
cution by  his  creditors.(a)     This  liability  seems  to  be  a  neces- 

(a)  In  New  Hampshire,  equities  of  worth,  2  Conn.  244;  Scripture  v.  John- 
redemption  have  always  been  held  liable  son,  8,  211;  Kelly  «.  Bumham,  9  N.  H. 
to  execution,  and  the  statute  of  July  8,  20;  Swift  v.  Dean,  11  Verm.  828;  Na- 
1822,  merely  has  the  effect  to  change  the  pies  v.  Minier,  8  Penn.  476;  Roberts  v, 
mode  of  levy,  from  an  extent  to  a  sale.  Williams,  5  Whsrt.  170;  Tower's,  &c., 
Pritchard  V.  Brown,  4N.H.402.  So  in  9  W.  &  S.  108;  Kitaiball  v.  Smith,  21 
Maryland,  Kentucky,  North  Carolina  Verm.  449;  Jones  v.  Thomas,  4  Ired.  12; 
and  New  York.  Waters  v.  Stuart,  1  Allen  v.  Parish.  8  Ham.  626;  Dougherty 
Gaines'  in  £r.  47;  1  Ky.  Rev.  L.  653;  v.  Lithicum,  8  Dana,  194;  Trudear  v. 
Pratt  V.  Lane,  9  Cranch,  466;  1  M.  G.  McVicar,  1  La.  Ann.  R.  426;  Governor 
Rev.  Stat.  266.  Whether  in  Indiana,  v.  Powell,  9  Ala.  88;  Steward  v.  Allen, 
quetre,  Lasselle  v.  Barnett,  1  Blackf.  6  Greenl.  103;  Warren  v.  Ghilds,  11 
158.  Mass.  222;   White  v.  Bond.   16  Mass. 

In  Mississippi,  it  has  been  held  that  400 ;    Jenks   v.    Ward,    4   Met.    404  ; 

an  equity  of  redemption  is  not  subject  Brown  v.  Worcester,  &c.,  8,  47;  Slocum 

to  sale  on  execution,  unless  the  whole  v.  Gatlin,  22  Verm.  187;  Franklin,  &c. 

debt  has  been  paid.    Boarman  v.  Catlett,  v.  Blossom,  10  Shepl.  646;  Swift  v.  Dean, 

18  Sm.  &  M.  149;  Tbomhiil  v.  Gilmer.  11  Verm.  828;   Kimball  v.  Smith,  21 

4,  153.     See  Wolfe  v.  Dowell,  18,  108;  Verm.  449;  Houghton  v.  Bartholomew, 

Henrys.  Fullerton,  lb.  681;  F#rmersS  10  Met.  188;  Phelps  v.  Butler,  2  Ohio, 

&c.  V.  Gommercial,  fitc.,   10  Ohio,  71;  881;  Ely  v.  McGuire,  lb.  880;  Davis  v. 

Hunter  v.  Hunter,  Walker,  194;  State  Evans,  5  Ired.  525;  Gurtls  v.  Root,  20 

V.  Lawson,  1  Eng.  269;  Morris  v.  Way,  111.  58;  Knight  v.  Fair,  9  Gal.  117;  Perry 

16  Ohio,  469;  Whitaker  v.  Sumner,  7  v.   Hayward,    12  Gush.   844;    Pratt  v. 

Pick.    551;    Pomeroy   v.   Winship,    12  Skolfleld,  45   Maine,   886;    Harwell  v. 

Mass.  514;  Atkins  v.  Sawyer.  1  Pick.  Fltts,  20  Geo.  728;  Lenox  v.  Lotrebe,  1 

351;  Thayer  V.  Felt.  4  Pick.  854;  Gom-  Hemp.   251;    Thompson   v.   Parker,    2 

missioncrs,  &c.  v.  Hart,  1   Brev.  492;  Jones  Equ.  475;  Reed  v.  Diven,  7  Ind. 

State  V,  Laval,  4  McG.  886;  Pnndersnu  189;  Wootton  v.  Wheeler,  22  Tex.  888; 

V.  Brown,  I  Day,  93;  Hinman  v.  Leaven-  Grocker  v.  Frazier.  52  Maine,  405. 
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sary  incident  or  consequence  of  the  principle,  already  considered 
at  length,  that  the  mortgagor,  until  foreclosure,  and  as  to  third 
persons,  remains  the  owner'  of  the  landj  while  the  mortgagee  has 
a  mere  Iterij  which  is  not  subject  to  legal  process.  The  mort- 
gagor's actual  possession  is  unnecessary  to  such-  liability.^  The 
provisions  of  law  in  the  several'  States,  relating  to  the  seizure 
and  sale  of  equities  of  redemption  upon  execution,  will  be  par- 
ticularly stated  hereafter.  (YoL  II.)  A  few  general  principles 
on  the  subject  are  stated  in  this  chapter. 

§  2.  In  Massachusetts,  by  statute  1783,  ch.  57,  an  equity  of 
redemption  might  be  set  off,  as  land  subject  to  incunibrance,  to 
the  judgment  creditor,  and  the  debtor  might  redeem  the  right 
in  equity  by  paying  the  debt.  By  a  later  statute,  (1798,  c.  77,) 
a  right  in  equity  might  be  sold,  and  the  proceeds  applied  to 
payment  of  the  debt;  and  the  debtor  was  allowed  three  years 
to  redeem.  The  provisions  of  the  Revised  Statutes  upon  the 
subject  will  be  stated  hereafter.  The  former  statutory  rules  are 
stated  by  the  coiirt,^  as  above  mentioned;  and  are  referred  to  in 
this  place,  not  because  now  in  force,  but  merely  as  introductory 
to  other  observations  of  the  court  in  the  same  case,  which  seem 
to  be  of  permanent  applicability,  and  probably  are  adopted,  in 
substance,  in  all  the  States. 

^  3.  Where  an  equity  of  redemption  is  taken  on  execution, 
the  whole  estate  of  the  debtor  is  taken  from  him.  A  mortgagor 
is  considered  as  the  ownei;  against  all  but  the  mortgagee.  But 
a  debtor,  after  such  levy,  has  not,  strictly  speaking,  any  estafo 
or  interest  in  the  land.  He  is  not  a  freeholder.  He  has  only  :i 
possibility,  or  right  to  an  estate,  on  payment  of  a  certain  sum 
of  money.  The  law  presumes  that  he  has  received  the  full 
value  of  his  estate;  and  the  right  of  redemption,  still  reserved 
to  him,  is  a  mere  personal  privilege  to  Jceep  his  own  land,  if  he 
does  not  wish  to  part  with  it  at  its  full  value.  He  is  under  no 
obligation  to  redeem.  There  is  no  reciprocity  between  him  and 
the  creditor.  The  creditor  cannot  demand  the  money,  but  is 
merely  bound  to  convey  the  land,  on  receiving  payment  in  a 

'  Watktns  v.  Gregory,  6  Blackf.  118.         *  Kelly  v.  Beera.  12  Maas.  8S8-9. 
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certain  time.  Upon  these  grounds,  the  right  in  question  yfas 
held  not  liable  to  be  again  taken  upon  ezecution.(a)  The  court, 
in  their  opinion,  remark,  that  the  legislature  might  have  made  it 
thus  liable;  but  have  not  done  so,  probably  because  it  was  con- 
sidered of  no  value.  Real  tMate  mortgaged  is  made  subject  to 
execution;  because  land  is  usually  mortgaged  for  less  than  its 
yalue,  and  the  right  of  redemption,  therefore,  is  a  valuable  inte- 
rest  Nor  can  it  be  said  that  the  debtor,  after  such  sale,  still 
owns  his  former  right  of  redemption,  but  subject  to  a  new  lien 
by  the  purchaser.  This  is  not  the  language  of  the  statutes. 
His  whole  estate  is  takpn  from  him.  His  remaining  right  is  like 
a  right  of  pre-emption^,  as  if  the  purchaser  had  covenanted  to 
convey  to  him  at  a  certain  price,  paid  in  a  certain  time.^(d)  But 
where  the  same  equity  of  redemption  is  aimultaneonsly  attached 
by  two  creditors,  both  executions  may  be  levied  upon  it,  and 
each  creditor  will  be  entitled  to  a  moiety  of  the  proceeds,  with- 
out reference  to  the  relative  amount  of  the  debts.  They  bold, 
not  in  shares  or  proportion,  but  per  mie  et  per  tout.  But  as  the 
attachment  constitutes  merely  a  lien  in  security  of  a  debt,  if  the 
moiety  which  either  can  hold  is  more  than  sufficient  to  satisfy 
his  debt,  the  surplus  will  go  to  the  other.'(c) 

'  12  Mass.  889-90.  '  Sigoarney  v.  Eaton,  U  Pick.  414. 

(a)  Bat,  if  mortgaged  anew,  the  new  (c)  In  levying executionSyWheresimul- 

eqnity  of  redemption    may  be   taken,  tancous  attachments  have  been  made,  an 

Reedv.  Bigelow,  5  Pick.  281.    In  Ken-  officer  may  seize  the  whole  estate,  bat 

tncky,  the  debtor  may  validly  convey  shoald  only  return  a  moiety,  in  case  of 

his  interest,  after  an  execution  sale  of  his  two  such  executions,  upon  either  of  the 

equity  of  redemption.    Uibbet  v.  Spur-  executions.    Perry  v.  Adams,  Mass.  Law 

rier,  8  B.  Monr.  470.    In  Maine,  such  Kep.  Jan.  1842,  p.  864.     Where  land  is 

interest  is  liable  to  be  taken  on  execution,  simultaneously  attached  upon  two  writs. 

Me.  Rev.  St.  890.  and  one  of  the  attaching  creditors  levies 

(6)  The  following  case  further  illus-  upon  the  whole  land  by  metes  and  bounds, 

trates  the  same  general  principle :  the  other  may  levy  upon  an  undivided 

A  made  a  mortgage  of  certain  land,  moiety  or  an  undivided  share,  not  ex- 

Augnst  8,  1811,  his  equity  of  redemp-  ceeding  such  moiety,  sufficient  to  satisfy 

tion  was  sold  on  execution  to  B.    After-  his  execution.    Durant  v.  Johnson,  19 

wards,  on  the  same  day,  another  deputy  Pick.  644.    Two  executions  were  simul- 

sheriff  undertook  to  sell  the  same  right,,  taneously  levied ;  one  upon  the  whole 

upon  another  execution,  to  C,  and  gave  land  by  metes  and  bounds,  the  other 

him  a  deed  of  it.    August  18,  the  same  upon  fourteen-fifeenths  of  one  undivided 

right  was  sold  and  conveyed  upon  a  third  half  of  it.    Held,  the  latter  made  the 

execution  to  D.    D  brings  a  real  action  execution  creditor  a  tenant  in  common 

for  the  land  against  A.    Held,  no  title  with  the  former  creditor  of  the  whole, 

had  vested  in  D.  Kelly  v.  Beers,  12  and  not  a  moiety  only,  of  the  fourteen - 
Mass.  887. 
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§  4.  It  has  been  held,  that  a  right  in  equity  to  redeem,  being 
a  mere  incorporeal  hereditament^  will  pass  by  sale  on  execution, 
though  the  land  have  been  long  in  the  possession  of  a  disseisor.^ 
In  an  earlier  case,  however,  or  a  previous  hearing  of  the  same 
case,  it  was  remarked,  that  an  execution  purchaser  might  main- 
tain  a  real  action  for  the  land  against  a  stranger,  unless  the  latter 
had  disseised  the  mortgagor  before  the  sale.^  The  true  principle 
upon  this  subject,  and  one  which  seems  to  reconcile  the  appa- 
rent contradiction  between  the  former  cases,  has  been  settled  in 
a  case  long  subsequent  to  both  of  them.^  It  is  here  held,  that, 
if  the  mortgagor  is  seised,  at  the  time  of  the  sale  on  execution, 
the  sheriff's  deed  conveys  to  the  purchaser  the  mortgagor's 
actual  seisin^  precisely  as  a  deed  by  the  mortgagor  himself 
would  have  done;  but  if  the  mortgagor  is  not  seised,  then  the 
sheriff's  deed  passes  not  a  seisin,  but  a  right  of  entry.  In  the 
latter  case,  it  seems,  the  deed  of  the  sheriff  is  not  invalid,  on 
account  of  an  adverse  possession  by  a  stranger;(a)  because,  if 
this  j^ere  the  case,  creditors  would  have  no  power  to  take  an 
equity  of  redemption  for  their  debts,  where  the  mortgagor  is 
disseised.  The  entry  of  the  sheriff  could  not  purge  the  dis- 
seisin, no  entry  being  necessary  to  a  sale.  The  judgment  credi- 
tor could  not  enter,  having  no  right  before  the  levy;  and  the 
purchaser  has  no  interest  till  after  the  sale.  The  mortgagor 
could  not  be  expected  to  enter,  for  the  purpose  of  having  the 
land  taken  from  him  b}*-  execution.  Hence,  the  sheriff's  deed 
must  pass  a  sesin  in  law.     The  purchaser  may  enter,  and  then 

*  Willington  v.  Gale,  18  Hau.  4S8.  *  Poignard  r.  Smith,  6  Pick.  172.   See 

»  lb.,  7  Mass.  189.  sees.  10,  11. 

fifteenths  or  an  undivided  half.    Perry  9.  one  with  a  part  of  the  proceeds,  and 

Adams,  8  Met.  51.  &pp1y  the  balance  to  the  other.    Bacon 

It  has  been  held,  that,  where  an  equity  v.  Leonard,  4  Pick.  277.    If  an  equity 

of  redemption  is  ffuccc'Mm/y  attached  by  is  taken  by  different  officers,  and  the 

different  creditors,  a  sale  on  execution  proceeds  are  more  than  sufficient  to  sat- 

by  the  second,  before  the  first  has  recov-  isfy  the  executions  in  the  hands  of  the 

ered  judgment,  is  void  aj^ainst  all  the  officer  selling,  he  is  bound  to  pay  the 

others;  and  the  third  acquires  the  rights  surplus  to  the  other  officers.    Denny  v. 

of  th<*  second.   Pease  v.  Bancroft,  6  Met.  Hamilton.  16  Mass.  402.     See  Forbush 

90      (But  see  Mass.  Rev.  Sts.,  chap  99,  v.  Witlard.   16  Pick.  42;  LittleflHd  v. 

sees.  84,  85.)    An   officer  may  legally  Kimball,  5  Shepl.  818;  Wade  v.  Merwin, 

seize  an  equity  of  redemption  on  two  11  Pick.  2S0. 
executions,  sell  it  on  one,  satisfy  this        (a)  See  Mass.  Rev.  St.  468. 
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"bring  a  writ  of  entry  upon  his  own  seisin;  or,  perhaps,  before 
entry^  he  might  bring  an  action,  founded  upon  the  seisin  of  the 
mortgagor,  to  whose  rights  he  has  succeeded. 

§  5.  The  sale  on  execution,  of  a  right  in  equity  to  redeem, 
will  not  operate  as  an  ouster  of  the  mortgagee,  who  has  previ- 
ously entered  under  his  mortgage.  Such  sale  is  effectual  in 
passing  to  the  purchaser  all  the  rights  of  the  mortgagor;  and 
an  entry  for  the  purpose  of  seizing  and  levying  upon  such 
right  is  no  trespass.  It  is  consistent  with  the  rights  of  the 
mortgagee.  But,  for  any  subsequent  entry,  the  niortgagee  may 
maintain  trespass  against  the  purchaser,  without  a  re-entry. *(a) 

§  6.  Where  a  statute  provides,  that  the  sheriff's  deed  of  a 
right  in  equity  shall  pass  the  title,  in  the  same  manner  as  a 
deed  executed  by  the  debtor  himself;  such  purchaser  becomes 
seised  except  as  against  the  mortgagee,  and  may  maintain  an 
action  for  the  land,  without  actual  entry.^  So,  where  the  pur- 
chaser of  an  equity,  sold  upon  execution,  had  tendered  to  the 
holder  of  the  mortgage  the  amount  due  upon  it;  held,  he  had 
acquired  a  seisin,  sufficient  to  sustain  an  action  for  the  land 
against  the  mortgagor.^ 

§  7.  The  form,  in  which  executions  are  to  be  levied  in  the 
several  States  upon  equities  of  redemption,  will  be  particularly 
stated  in  another  part  of  this  work.  Equities  being  subject  to 
attachment  as  well  as  execution,  in  those  States  where  this  method 
of  securing  debts  is  adopted,  the  question  has  arisen,  how  an 
execution  is  to  be  levied,  where  a  mortgage  is  discharged  after 
attachment,  and  before  sale.(A)  And  it  has  been  held,  that  the 
mode  of  levy  is  to  be  determined  by  the  situation  of  the  mort- 
gagor's estate  at  the  time  of  attachment,  and,  if  at  that  time  the 
mortgage  was  extinguished,  though  before  the  levy  a  new  mort- 

'  Sfaepard  v.  Pratt,  16  Pick.  82.  '  Porter  v,  Millett..  9  Mass.  101.    See 

"  WilllDgton  9.  Gale,  7  Mass.  188.  sec.  4. 

(a)  It  has  been  held  in  Kentucky,  that    gagee's  title  has  priority.    Addison  v. 
an  equity  of  redemption  cannot  legally    Grow,  5  Daua,  279. 
be  sold,  pending  a  suit  to  foreclose  tho        (6)  In  Maine,  where  an  equity  of  re- 
mortgage,  and  if  sold,  though  upon  an    demption  is  attached,  the  creditor  may 
execution  prior  to  such  suit,  tho  mort-    require  the  mortgagee  to  state  an  account 

of  his  claim.    Me.  Rev.  St.  584. 
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gage  was  made,  a  levy  as  upon  an  equity  of  redemption  is  void.(a) 
From  this  decision,  it  would  seem  to  be  a  necessary  inference, 
that  the  converse  of  the  proposition  must  also  be  true  ;  and,  if 
the  land  is  subject  to  mortgage  at  the  time  of  attachment,  but 
the  mortgage  is  extinguished  before  the  sale,  that  the  levy  can- 
not be  made  by  metes  and  bounds,  as  upon  a  legal  estate,  but 
only  by  the  sale  of  an  equity  of  redemption.  But,  in  a  later 
casCj  a  contrary  doctrine  seems  to  be  advanced.  It  is  said,  that 
the  attachment  merely  fixes  a  lien  on  the  premises,  without 
transferring  the  title  or  affecting  the  nature  of  the  estate.  The 
mode  of  levy,  the  act  by  which  a  title  is  to  be  transferred,  it 
would  seem,  nrast  be  determined  by  the  nature  of  the  debtor's 
title  at  the  time  of  the  levy,  and  not  at  the  time  of  the  uttucli- 
ment*  The  equity  of  redemption  U  in  fact  gone,  and  it  would 
seem  to  be  absurd  to  pursue  a  mode  solely  applicahic  to  h  j»nl>- 
sisting  equilal»le  estate,  when  such  cslute  no  longer  exists.  Thcisc 
remarks  are  made,  without  rcfcrcuce  to  any  statutory  provision^ 

(a)  A  mortgaged  to  B  on  the  15th  of  the  dfiicbargc,  or  the  asjiignee  of  C,  for 
December,  1806,  to  secure  $500,  and,  on  wliose  beneilt  the  mortgages  were  aliU 
the  29th  of  April,  1807.  mortgaged  the  to  be  considered  in  force.  And  £  could 
same  land  to  B.  to  secure  $800.  On  the  not  be  held  to  gain  an  equitable  title  by 
18th  of  July,  1807,  A  conveyed  the  land  his  purchase,  and  at  the  same  time  treat 
to  C,  subject  to  the  mortgages.  On  the  the  mortgages  as  extinguished,  without 
28d  of  July.  1807,  C  mortgaged  the  land  any  expense  to  him.  Upon  the  possible 
to  B,  to  secure  the  sums  of  $1,500  and  supposition,  that  the  mortgage  had  been 
$837.  On  the  24th  of  July,  1807,  B  dia-  redeemed  by  A,  £  could  make  no  title 
charged  A's  mortgages,  acknowledging  except  upon  the  grot^nd  that  the  incnm- 
full  satisfaction.  The  sums  secured  by  brances  still  subsisted  for  A*s  benefit^ 
A's  mortgages  made  a  part  of  those  and  to  secure  to  him  the  money  paid  for 
secured  by  C's  mortgjige.  On  the  18th  £'s  use.  £  came  in  the  right  of  A,  aod 
of  May,  1807,  D,  a  creditor  of  A,  caused  could  not  claim  against  the  mortgages  to 
A's  estate  in  the  land  mortgaged  to  be  B,  who,  if  £  had  any  title,  was  a  mort- 
attached;  and,  in  D«H:ember,  1807,  levied  gagee  in  possession,  or  the  assignee  of  a 
his  execution  upon  A's  equity  of  redemp-  subsisting  mortgage,  originally  mcule  to 
tion,  which  was  sold  by  the  ofiicer  to  £.  himself;  and^  as  to  £.  claimed  under 
Neither  D  nor  the  officer  knew  the  fact,  mortgages  not  redeemed  or  discharged^ 
that  B  had  discharged  the  mortgages  and  subject  to  which  his  title  waa  ac- 
made  to  him  by  A.  £  brings  an  action  quired.  As  a  general  rule,  it  may  per- 
against  B  to  recover  the  land.  Held,  if  haps  be  said,  that  the  purchaser  of  an 
at  the  time  of  the  sale  on  execution  there  equity  of  redemption  can  aver  no  aeisiu 
was  no  subsisting  incumbrance  except  or  title  against  any  other  person  than  the 
the  mortgage  by  G,  which  arose  after  the  execution  debtor,  or  his  immediate  ten- 
attachment,  then  the  levy  was  void,  being  ants  or  assigns.  Hence,  though  £  might 
made  in  the  form  prescribed  in  relation  recover  against  C,  he  could  not  recover 
to  equities  of  redemption;  and,  if  B's  against  B.  having  no  leg^l  seisin  or  title, 
mortgage  was  still  in  force,  then  the  pur-  till  B's  mortgage  was  redeemed.  Forster 
chaser's  proper  remedy  was  by  a  bill  in  v.  Mellen,  10  Mass.  421  See  Bryant  v. 
equity  to  redeem.  B  either  still  con-  Morrison,  44  N.  H.  288 
tinued  the  mortgagee,   notwithstanding 
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but  the  court  consider  the  case  as  provided  for  by  an  express 
statute.^ 

§  8.  The  lien,  created  by  the  attachment  of  an  equity  of 
redemption,  may  extend  beyond  the  amount  of  the  judgment 
recovered  in  the  suit,  and  cover  the  whole  amount  for  which  the 
equity  is  sold  upon  execution.  Thus,  where  the  mortgagor, 
after  such  attachment,  conveys  his  right  in  equity  to  a  third 
person,  and  the  equity  is  aifterwards  sold  on  execution,  for  a 
much  larger  sum  than  the  amount  of  the  execution ;  as  the  sur- 
plus belonged  to  the  mortgagor,  not  to  the  purchaser  from  him, 
the  latter  cannot  redeem,  without  paying  the  whole  purchase- 
money  paid  to  the  sheriff.' 

§  9.  A  mortgage,  made  to  defraud  creditors,  is  as  to  them 
void,  and  creates  no  equity  of  redemption,  liable  to  be  taken  on 
execution.  In  authorizing  the  sale  of  an  equity  of  redemption, 
the  legislature  contemplate  the  existence  of  a  valid  mortgage. 
Moreover,  a  creditor  may  levy  upon  the  land  of  his  debtor,  and 
thereby  acquire  cm  good  title  as  the  latter  Jmd  therein;  and,  in 
regard  to  his  creditors^  a  fraudulent  grantor  has  a  perfect  title. 
Nor  can  one  creditor,  by  attaching  an  equity  of  redemption,  and 
thereby  recognizing  the  mortgage  as  valid,  deprive  othera  of 
the  right  to  treat  it  as  void,  by  seizing  the  land  itself.(a)    Thus 

*  Freeman  v.  McGaw,  16  Pick.  88-84.  all  v.  Rowell,  15  N.  H.  572;  Abbott  v. 

See  Mass.   Re?.  St.  550;  Litobfleld  v.  Startevant.  80  Maine,  40;  Dougherty  v. 

Cudworth,  15  Pick.  28;  Mechanics,  &c.  Smithicum,  8  Dana,  194. 

V.  Williams.  17, 488;  N.  H.  Rev.  St.  869;  '  Gilbert  v.  Merrill,  8  Greenl.  295. 
Pillsbary  v.  Smith,  25  Maine,  427 ;  Good- 

(a)  An  erecution  pn  rchaser  of  an  equity  mortgage,  is  afterwards  estopped  to  deny 

of  redemption,  who  receives  a  deed  froni  its  existence;  and  the  demandant,  pur- 

the  officer  for  the  benefit  of  the  creditor,  chasing  with  notice  for  his  use,  is  also 

cannot  dispute  the  mortgage  as  fraudu-  estopped.    And  even  ifhe  had  purchased 

lent,  and  on  that  ground  claim  the  land  without  notice,  having   purchased  the 

as  unincumbered.  premises  as  an  equity  ofredemptian,  which 

The  cuurt  remark,  it  was  at  the  option  could  not    exist    without  a    subsisting 

of  the  creditor  to  treat  the  mortgage  as  mortgage,  he  would  be  as  much  estopped 

invalid,  and  set  off  the  estate  by  appraise-  to  contest  the  mortgage  as  if  it  had  been 

ment,  or  to  treat  it  as  valid,  and  sell  the  recited  in  his  deed.    Russell  v.  Dudley, 

right  of  redemption.    But  he  could  not  8  Met.  147. 

treat  the  mortgage  as  subsisting,  so  as  to  But  where  A.  a  second  mortgagee, 

warrant  a  sale,  and  then,  when  he  had  took  an  assignment  of  the  first  mortgage, 

taken  his  deed,  treat  the  mortgage  as  a  and  a  release  of  the  equity  of  redemptioif 

nullity,  and  claim  the  estate  in  fee.   The  from  B,  the  mortgagor,  and  aflerwards  a 

creditor,  by  treating  It  as  a  subsisting  creditor  of  B  levied  an  execution  upon 
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A  mortgaged  land  to  defraud  his  creditors.  B,  one  of  the  credi- 
•tors,  attached  A's  equity  of  redemption.  Pending  this  attach- 
ment, C,  another  creditor,  extended  an  execution  upon  the  land, 
treating  it  as  unincumbered  property.  Afterwards,  A's  equity 
of  redemption  was  sold  on  execution,  and  in  completion  of  the 
attachment,  to  an  innocent  purchaser,  D.  In  an  action  to  recover 
the  land,  brought  by  C  against  D;  held,  the  sheriflfs  sale  was 
void,  no  equity  of  redemption  having  been  created  by  the  mort- 
gage, and  that  C  had  a  good  title  to  the  land.  If  D  had  claimed 
by  a  direct  purchase  from  A  himself,  he  would  have  taken  the 
land  free  of  incumbrance,  as  an  innocent  purchaser.  But,  claim- 
ing by  a  statute  titles  he  was  bound  to  prove  everything  necessary 
to  constitute  such  title.  ^ 

§  9  a.  Where  an  equity  of  redemption  is  seized  on  execution, 
and  the  mortgage  debt  is  then  paid  before  sale,  there  may  still  be 
a  sale  of  the  equity,  the  proceedings  having  relation  to  the  seizure.' 

^  9  b.  In  a  late  case  it  is  held,  that  a  levy  as  upon  an  equity 
after  payment  of  the  mortgage  is  void,  though  neither  the  credi- 
tor noi*  the  officer  had  notice  of  such  payment^ 

§  10.  Where  an  execution  is  extended  upon  mortgaged  real 
estate,  and  in  the  appraisal  no  deduction  made  for  the  mortgage; 
the  creditor  acquires  a  good  title  as  against  the  debtor  and  those 
claiming  under  him.^  But  it  has  been  held,  that,  to  render  such 
extent  valid,  it  must  distinctly  appear  in  the  return  that  the 
mortgage  was  disregarded  in  the  appraisal.^  An  appraisal  of 
the  estate  necessarily  implies  that  no  deduction  was  made  for  the 
mortgage.** 

^11.  The  right  of  redeeming  subsequent  mortgages  maybe 
taken  in  execution. 


'  Billiard  v.  Uinkley,  6  X^reenl.  289. 
See  chap.  86}  Perry  r.  Hay  ward,  12  Gush. 
844;  Verry  v.  Richardson,  6  Allen,  107; 
Gerrish  t>.  Mace,  9  Gray,  286. 

'  Bagley  v  Bailey.  4  Shepl.  151. 

■  Grover  ».  Flye,  5  Allen,  548. 

*  White  V.  Bond,  16  Mass.  400;  Hovey 
V.  Bartlett,  84  N.  H.  278. 


*  Litchfield  v.  Gudwortb,  15  Pick.  28. 

'  Mechanica',  &c.  v.  Williams,  17  Pick. 
488.  Sec  Jenks  v.  Ward,  4  Met.  404; 
Brown  v.  Worcester,  Sec,  8  lb.  47;  also 
Mass.  Rev.  Sts.  468-9,  and  Mass.  Gen. 
Sts.;  providing  that  an  equity  may  be 
set  off,  deducting  the  mortgage. 


his  equity  and  purchased  it  himself;  held,  release  by  fraud  upon  6,  though  B  had 
in  support  of  his  title,  such  creditor  might  not  attempted  to  avoid  them.  Van  Dou- 
show  that  A  obtained  his  mortgage  and    sen  v.  Frink,  15  Pick.  449. 
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§  12.  Thus,  the  creditor  of  a  mortgagor  having  attached  an 
equity  of  redemption,  the  debtor  made  another  mortgage,  after 
Tvhich  all  his  interest  in  the  land  was  attached  by  another  credi- 
tor. The  equity  first  attached  was  then  sold  on  execution, 
%vhich  was  satisfied  by  a  part  of  the  proceeds ;  and,  before  the 
ofiicer  had  paid  over  the  surplus,  the  execution  of  the  second 
creditor  was  delivered  to  him.  Held,  the  surplus  belonged  to 
the  second  mortgagee;  and  the  second  creditor  might  levy  on 
the  right  of  redeeming  the  second  mortgage.^ 

§  13.  In  Massachusetts,  if  the  mortgagor  does  not  within  a 
year  redeem  his  equity  of  redemption,  sold  on  execution,  his 
whole  interest  is  lost,  and  he  cannot  redeem  the  mortgage, 
though  the  purchaser  does  not  redeem.^(a) 

§  14.  Where  rights  in  equity,  of  redeeming  distinct  parcels 
x>f  land  from  several  mortgages,  are  sold  upon  one  execution, 
they  ought  to  be  sold  separately,  and  not  for  a  gross  sum ;  for 
the  debtor  heia  a  right  to  redeem  one  without  redeeming  others. 
But  a  third  person  cannot  object  to  a  joint  sale.^(ft) 

§  15.  After  three  years  from  registration  of  a  foreclosure  cer- 
tificate, a  creditor  of  the  mortgagor  and  execution  purchaser  of 
the  equity  of  redemption  cannot  contest  the  mortgage  as  fraudu- 
lent against  creditors,  or  the  foreclosure  as  fraudulent  for  want 
of  notice  to  him.^ 

»  Clark  V.  Austin,  2  Pick.  52S.  •  Fletcher  r.  Stone,  8  Pick.  250. 

'  IngeraolU.  Sawyer,  2  Pick.  276.  *  Taylor  «.  Dean,  7  Allen,  261. 

(a)  Under  the  Revised  Statates,  ch.  assigned  in  equity  by  a  common  quft- 

73,  sees.  44,  46,  if  the  purchaser  refuse  claim  deed,  which  remises,  releases  and 

to  release  the  equity,  upon  a  tender  by  quit-claims  the  party's  right  and  interest 

the  debtor  or  his  assignee  of  the  sum  due  in  and  to  the  mortgaged  premises,  haben- 

him  therefor,  a  writ  of  entry  lies  to  re-  Hum  to  the  grantee,  his  heirs  and  assigns, 

cover  the  equity.    Hooker  r.  Hudson.  Tucker  v.  Buffiin,  16  Pick.  46.    Where 

19  Pick.  467.  an  eqnity  is  sold  on  execution,  the  pur- 

A  subsequent  demand  for  the  money,  chaser  takes  the  place  of  the  debtor,  and 
made  by  the  purchaser,  but  after  dark,  holds  subject  to  all  incumbrances.  Grow 
is  unseasonable,  and  does  not  avoid  the  v.  Tinsley,  6  Dana,  402.  As  to  the  re- 
tender.  Tucker  v.  Buffum.  16  Pick.  46.  cording  of  the  officer's  deed,  see  Hough- 
In  Maine,  where  the  execution  purchaser  ton  v.  Bartholomew.  10  Met.  188;  Pratt 
redeems  the  mortgage,  and  within  the  t>.  Harvey,  4  Gray,  486;  Rackleffr.  Nor- 
year  the  mortgagor  redeems  the  equity,  ton,  1  Appl.  274.  As  to  estoppelm  case 
the  latter  may  redeem  the  mortgage  of  an  execution  sale,  see  Phelps  v.  But- 
from  the  former  as  he  might  from  the  ler,  2  Ohio,  881;  Davis  v.  Evans,  5  Ired. 
mortgagee.    Me.  Rev.  St.  567.  626;  Dougherty  v.  Linthlcum,  8  Dana, 

(6)  The  right  to  redeem  an  equity  of  194;  Goodall  v.  Rowell,  16  N.  U.  672. 
redemption,  sold  on  execution,  is  validly 
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CHAPTER   XXXVI. 

MORTGAGE.      WHEN  VOID  OR  VOIDABLE. 

■ 

1.  Gkneral  remarks.  8.  Eviction. 

2»  Usury.  9.  Want  of  consideration. 

7.  Infancy.  9  a.  Fraud. 

^  1.  In  many  respects,  a  mortgage  is  not  distinguishable,  with 
reference  to  the  circumstances  which  render  it  void  or  voidable,^ 
from  an  absolute  deed.(a)  The  extensive  title  of  Deed  will  be 
considered  hereafter,  (see  Vol.  II,)  and  therefore  the  subject 
will  be  very  briefly  noticed  in  the  present  connection. 

§  2.  Upon  a  bill  for  foreclosure,  a  mortgage  may  be  declared 
void  for  vsuiy} 

^3.  If  a  lender  seeks  to  enforce  his  securities  in  equity  against 
the  mortgagor  or  his  assignee,  usury  is  a  defence,  and,  if  it  be 

*  De  Butts  V.  Bacon,  6  Cranch,  262.  v.  Rickard.  8  Harr.  &  J.  109;  Morgan  v. 

See  Richards  v,  Worthley.  6  Wis.  78;  Tipton,  8  McL.  889;  Lane  v.  Losee,  2 

Vickery  V.  Dickson,  85  Barb.  96;  Baxter  Barb.  66;  Miller  v.  Hull,  4  Denio,  104; 

V.  M'Intire,  18  Gray,  168;  Lockwood  v.  Robertson  v.  Campbell,   2  Call.   864  ; 

Mitchell.  7  Ohio  (N.  S.),  887 ;  Harting  v.  Thomes  v.  Cleaves,  7  Mass.  861 ;  Jackson 

Goldsmith,  1  Allen,  146;  Heath  v,  Ftkg^,  v.  Packard,  6  Wend.  416;  Hodgkinson  v. 

48  Penn.   180;  M'Oraney  v.  Alden,  46  Wyatt,  4  Ad.  &E11.  (N.  S.)  749;  Bush 

Barb.  272;  Soule  v.  The  Union.  &c.,  46  v.  Livingston,  2  Gaines'  Cas.  in  Error, 

Barb.    Ill;    Donnington  v.   Meeker,   8  66;  De  Butts  «.  Bacon,  6  Cranch,  262; 

Stockt. 862; Drury O.Morse, 8 Allen. 446;  Nichols  v.  Cosset,  1  Root,  294;  Sher- 

Cunningham  v.  Davis,  7  Ired.  £qu.  6;  man  v.  Gassett,  4  Gilm.  621;  Righter  v. 

Ballinger  v.  Edwards,  4  lb.  449;  Dyer  v.  Statt,  8  Sandf.  Ch.  608;  Cotheal  v.  Bly- 

Lincoln,    11    Yerm.    800;    Pearsall   v.  denburgh,  1  Halst.  Ch.  17, 681;  Gambril 

Kingslaud,  8  Edw   196;  Hodgkinson  v.  v.  Rose,  8  Blackf.  140;  Brooks  v.  Avery, 

Wyatt,  4  Ad.  &  Ell.  (N.)  749;  Black-  4  Comst.  226;  Fox  v.  Lipe,  24  Wend, 

burn  V.  Walwick,  2  Y.  &  Coll.  92;  Mor-  164;  Stoney  v.  American,  &c..  11  Paige, 

ris  V.  Way,  16  Ohio,  469;  N.  Y.,  &c.  v,  655;  Neefusw.  Vanderveer,  8  Sandf.  Ch. 

American,  Sec.,  8  Sandf.  Ch.  216;  Mum-  268;   Jackson  v.  Colden,  4  Cow.  266} 

ford  V.  American,  &c..  4  Comst.  468;  Warner  v.  Grouvemenr,  1  Barb.  86. 
Mitchell  r.  Preston,  6  Day,  100;  Tyson 

(a)  In  Massachusetts,  mortgages  made    to  the  heirs  of  the  mortgagor.    Man. 
for  a  gambling  consideration  are  void;    Rev.  Sts.  887.    See  Gen.  Sts. 
and,  when  declared  void,  the  lands  pass 
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• 

made  out,  the  court  will  order  that  the  securitiea  be  delivered 
up  and  cancelled.  The  distinction  is  made,  that,  if  a  borrower 
of  money  upon  usurious  interest  seeks  to  have  the  aid  of  a  Court 
of  Equity  in  cancelling  or  procuring  the  instrument  to  be  deliy*' 
ered  up,  the  Court  will  not  interfere  in  his  favor,  unless  upon 
the  terms,  that  he  will  pay  the  lender  what  is  really  and  bona, 
Jlde  due  to  him.  But  if  the  lender  comes  into  Equity,  to  assert 
and  enlcHTce  his  own  claim,  under  the  instrument,  there  the  bor- 
rower may  show  the  invalidity  of  the  instrument,  and  have  a 
decree  in  his  favor  and  a  dismissal  of  the  bill,  without  paying 
the  lender  an3rthing ;  for  the  Court  will  never  assist  a  wrong- 
doer  in  effectuating  his  wrongful  and  illegal  purpose.*(a)  And 
it  is  held,  liiat  parol  evidence  is  admissible^  to  prove  a  deed  ab« 
solute  in  form  to  have  been  given  as  security  for  usurious  inte- 
rest* Where  a  mortgage  coigns  a  power  of  sale^  under  which 
the  mortgagee  is  proceeding  to  foreclose^  without  the  dd  of  a 
court  of  equity,  and  tJke  borrower  files  a  bill  for  reliff;  he  has 
beto  held  to  pay  so  much  as  is  lawfully  due,  before  relief  wiU 
be  granted^'  Ajod  a  vendee  rnxder  such  power  has  the  better 
equity,  and  will  acquire  a  good  title,  though  the  mortgage  is 
usurious.  But  if  the  mortgagee  himself  purchase  through  an 
agent,  the  mortgagor  may  recover  the  land.*  Usury  between 
the  mortgagee  and  his  assignee  is  no  defence  for  the  mortgagor:* 
And  where  a  mortgage  is  assigned  for  the  amount  due  upon  it, 
and  the  mortgagor  agrees  to  repay  the  assignee,  a  sum  ezceediBg 
this  amount  and  l^al  interest,  he  cannot  avoid  the  mortgage 
upon  this  ground,  but  will  be  required  to  pay  only  the  law&l 
sum  due.^ 

*  1  story  on  Equ.  (8d  ed.)  77.  *  JackMn  v,  Btwrr,  10  John.  186. 

*  SUpp  V.  Phelps,  7  Dana,  SOOs  Cook  *  JTackaon  v.  Domiuick,  14  John.  485. 
9.  Colver,  2  B.  Hour.  72.  Bat  lee  IS  '  Bush*.  Livingston.  2  Gainet' Oss* in 
Maw.  448;  6  6re«nl.  808.  £.  66. 

'  Funingv. Dan]iam,5 John. Ch.  122; 
WiiMn  V.  Hwdedty,  1  Md.  Oh.  66. 

• 

(a)  In  PennsylTaaia,  a  Qsurions  con*  chiuettfl.  it  has  been  raggpated  as  a 
tract  is  not  absolutely  void.  Hence  a  donbtftil  point,  whether,  in  a  bin  to  ra^ 
mortgagee,  in  such  case,  may  recover  deem,  the  plaintiff  can  deduct  iiena^N^ 
the  amount  loaned,  with  legal  interest,  /or  ttfury  flrom  the  mortgage  debt.  Bob- 
Turner  V,  CaWert,  12  S.  &  R.  46;  Wy-  inson  «.  Gnild,  12  Met.  828. 
coff  V.  Longhead,  2  Pall.  92.    In  Massa- 
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§  4.  A  mortgage,  made  upon  usurious  consideration,  is  held yoid 
only  as  against  the  mortgagor,  and  those  lawfully  holding  under 
him.  Thus  it  is  good  in  the  hands  of  a  lessee  of  the  assignee 
of  the  mortgage.  A  purchaser  of  the  equity  of  redemption, 
subject  to  payment  of  the  mortgage,  cannot  impeach  it ;  and  it 
has  been  doubted  by  high  authority,  whether  the  purchaser  of 
an  equity  of  redemption  can  object,  that  the  mortgage  was  made 
upon  usurious  consideration,  or,  as  plaintiff,  can  have  any  relief 
in  equity,  without  offering  to  pay  the  amount  due.(a)  But  on 
the  other  hand  it  is  held  that  a  purchaser  from  the  mortgagor 
may  make  this  defence  against  an  assignee  of  the  mortgage.  So 
a  second  mortgagee  or  a  judgment  creditor  of  the  mortgagor.^ 

§  5.  If  a  judgment  has  been  recovered  upon  a  usurious  con- 
tract secured  by  mortgage,  and  a  new  mortgage  given,  the  mort- 
gagor cannot  resist  a  suit  on  the  latter,  upon  the  ground  of 
usury.^  So  where  a  mortgagee  sues  upon  a  mortgage,  and  the 
mortgagor  defends  upon  the  ground  of  usury,  but  fails,  and 
af^rwards  conveys  his  right  in  the  land;  the  assignee  cannot 
maintain  ejectment  against  the  mortgagee  upon  this  ground, 
being  estopped  by  the  former  judgment.^ 

.  §  6.  It  is  said,  that,  after  foreclosure  by  entry  and  continued 
possession,  the  mortgagee  has  a  perfect  title  to  the  land,  though 
the  mortgage  debt  was  usurious.^  But  a  mortgagor  shall  always 
be  allowed  to  avail  himself  of  the  defence  of  usury,  unless  he 
has  been  guilty  of  laches.  Thus  where  an  equity  of  redemption 
was  sold  on  execution,  and  after  a  year  the  purchaser  took  an 
as^gnment  of  the  mortgage,  the  mortgagor  having  always  re- 

^  Gordon  v,  Hobart,  2   Sumn.  401;  *  Thacher  v.  Gammon,  12  Mass.  26S; 

Green  v.  Tyler,  89  Fenn.  861;  Green  Mumford  v.  American,  &c.,  4  Comst. 

V.  Kemp,  18  Masst  616;  Bridge  v.  Hub-  468. 

bard,  16, 108;  Jackson  V.  Bowen,  7  Cow.  *  Adams   v.   Barnes,   17  Mass.  865. 

18;  Mechanics.  &c.  V.  Edwards,.  1  Barb.  See   Grow   v.   Albee,    19  Venn.   640. 

27;  Morris  v.  Floyd,  6  Barb.  180;  Tho-  Charchill  v.  Cole,  82  Yerm.  98;  McMar- 

maston,  Sec.  v.  Stimpson,  8  Shepl.  196;  ray  v.  Connor,  2  Allen,  205;  Bush  v. 

Doab  V.  Barnes,  1  Md.  Ch.  127;  Brooks  Cooper,  26  Miss.  699;  Vinlon  v.  King, 

v.  Avery,  4  Comst.  225;  Helfleld  v.  New-  4  Allen,  564. 

ton,  8  Sandf.  Cb.  564;  Briggs  v.  Sholes,  *  Flint  v.  Sheldon,  18  MAss  450.    See 

15  N.  H.  52;  Post  v.  Dart,  8  Paige,  689;  Bard  v.  Fort,  8  Barb.  Ch.  682. 
Brolasky  v.  Miller,  1  Stockt.  807.     See 
Waterman  v.  Curtis,  26  Conn.  241. 

(a)  In  North  Carolina,  usury  cannot    be  set  up  as  against  a  bonaflde  purchaser 

of  land.    N .  C.  St.  1842-48. 107. 
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tained  possession;  hold,  the  latter  might  set  up  usuij  as  a  defence 
to  an  action  of  ejectment  for  the  land.^ 

§  7.  The  mortgage  of  an  infant  is  voidable  only,  not  void. 
Hence,  where  an  infant  mortgaged  his  land,  and  after  coming  of 
age  made  a  deed  of  the  land,  recognizing  and  subject  to  the  mort- 
gage; the  latter  deed  was  held  to  be  a  confirmation  pf  th^  former 
one,  and  the  mortgagee  recovered  judgment  against  the  second 
grantee.^  So  where  A  conveyed  land  to  B,  an  infant,  at  the  same 
time  taking  back  a  mortgage  for  the  purchase-mgney;  and  B 
occupied  after  coming  of  age,  and  conveyed  with  warranty  to 
C:  held,  both  the  occupancy  and  conveyance  amounted  to  a 
confirmation  of  the  mortgage.' 

§  8.  To  an  action  of  ejectment  by  a  mortgagee  against  the 
mortgagor,  it  is  a  good  defence,  that  the  latter  has  been  evicted 
from  the  land  by  a  paramount  title;  notwithstanding  he  has  be* 
come  a  purchaser  under  such  title,  and  continues  to  occupy  the 
land.^  But  in  case  of  a  mortgage,  in  consideration  of  land  pur- 
chased by  the  mortgagor,  the  title  to  a  part  of  which  failed,  but 
without  fraud  on  the  part  of  the  grantor;  the  mortgagor  having 
entered,  and  the  conveyance  containing  covenants  of  warranty: 
held,  the  facts  funushed  no  defence  to  a  bill  for  foreclosure.^ 

§  9.  It  has  beeu  held,  that  want  of  consideration^  for  the  note 
secured  by  a  mortgage,  is  a  good  defence  to  a  suit  for  foreclo- 
sure, brought  by  the  mortgagee's  administrator,  even  though 
the  mortgage  was  given  to  defraud  creditors.  So  where  the 
consideration  is  less  than  the  amount  of  the  mortgage,  the  decree 
shall  be  rendered  only  for  the  real  amount  of  such  consideration. 
And  the  fact  may  be  proved  by  admissions  of  the  mortgagee.^ 
So  fraud  upon  a  mortgagor  avoids  the  mortgage^  and  a  bill  in 

*  Richardson  «.  Field,  6  Greenl.  S6.    ches,  «.  Minor,  9  S.  &  M.  644;  Banks  v. 
See  Hyland  v.  Stafford,  10  Barb.  558.        Walker,  2  Sandf.  Gh.  844;  Johnson  «. 

*Presidentv.Ghamberlin,16Ma88.220.    Gene,  2  John.  Cha.  646;  Bradford  v. 

*  Hubbard  v.  Cummings,  1  Greenl.  11.    Potts,  0  Barr,  87.    But  see  Van  Riperv. 
«  Jackson  V.  Marsh, 5  Wend.  44;  Conk-    Williams^  Green.  Ch.  407.    See  also 

lin  V.  Bowman,  7  Ind.  638.  Trask  v.  Wilder,  60  Maine,  460;  Small- 

*  Edwards  v.  Bodine.  26  Wend.  109.    wood  v.  Lewin,  2  Beasl.  128. 

S'ie  Withers  v.  Morrell,  8  Edw.  660;        '  Wease  v.  Pierce,  24  Pick.  141;  Abbe 

Bampos  v.  Plainer,  1  John.  Cha.  218;  v.  Newton,  19  Conn.  20;    Mackey  v. 

Darison  v.  DeFreest,  2  Sandf.  Cha.  466;  Brownfleld,  18  S.  &  R.  289;  Rood  v. 

Van  Waggoner  v.  M'Ewen,    1  Green,  Winslow,    1  Dongl.   (Mich.)    68.    See 

Cha.  412;  Jaqnes  v.  Elsler,  8,  462;  Nat-  Gilleland  «.  Failing,  6  Denio,  808. 
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« 

equity  lies  to  set  aside  a  fraudulent  mortgage,  though  the  plain- 
tiff is  in  possession,  and  might  maintain  it  against  the  mortgagee 
at  law.  But  the  fraud  must  be  committed  by  the  mortgagee  or 
his  agents,  or  with  his  knowledge  at  the  time.^ 

§  9  a.  It  will  be  seen  hereafter,  that  all  deeds  made  to  defraud 
creditors  are  void.  There  is  no  difference,  in  this  respect, 
between  mortgages  and  absolute  deeds;  though  a  distinction  baa 
been  sometimes  taken,  with  respect  to  this  ground  of  avoiding 
a  mortgage,  between  a  suit  at  law  and  a  bill  in  equity.^ 

§  9  b.  A  promise  by  a  mortgagee,  to  creditors  of  the  mortga- 
gor, to  surrender  his  title,  if  they  will  take  another  mortgage 
from  the  mortgagor,  and  give  him  time  of  payment,  is  prima 
facie  evidence  that  the  first  mortgage  was  not  bonafide*^ 
.  ^  9  c.  A  conveyance  from  A  to  B  is  sufficient  consideration 
for  a  mortgage  of  the  land  from  B  to  C;  and  the  payment  by  C 
of  debts  due  to  A,  and  of  other  sums,  at  the  request  of  one 
having  an  interest  in  the  land,  is  a  good  consideration  on  the 
part  of  C  to  sustain  the  mortgage  to  the  extent  of  such  payments, 
in  the  absence  of  fraud.  And  though  the  consideration  named 
in  the  mortgage  much  exceeds  the  sum  paid,  this  is  only  evi- 
dence of  fraud,  and  may  be  rebutted.^ 

^  9  d.  A  mortgage  to  secure  another's  debt  is  not  per  se  frau- 
dulent, for  want  of  consideration.^ 

§  10.  Upon  a  bill  to  redeem,  brought  by  a  subsequent,  against 
a  prior  mortgagee,  the  latter  cannot  defend,  upon  the  ground 
that  the  second  mortgage  is  fraudulent  as  against  creditors;  but, 
as  showing  the  intention  of  certain  acts,  and  in  connection  with 
a  want  of  delivery  of  the  deed,  the  evidence  is  admissible.^ 

§  10  a.  Where  a  mortgage  was  given,  on  the  eve  of  bank- 

*  Harston  v.  Brackett,  9  N.  H.  887;  v.  Roberts,  18  Ohio,  6iS;  N.  J.  Rer. 

Brin^  v.  FreDoh,  1  Sumn.  505;  Wooden  Sts.  824. 

V.  Haviland,   18  Conn.   101;   Barns  v,  *  See  Bookover  v.  Harst,  1  Met.  Kf. 

Hobbs,  29  Maine,  278;  Aikinv.  Morris,  2  665;  Priorv.  White,  12  III.  261;  Brown 

Barb.  Ch.  140.    See  Hall  v.  Sands,  52  v.  Scott,  51  Penn.  857;  chap.  89. 

Maine,  855;  Randall  v.  Howard,  2  Black,  *  Parker  v.  Barker,  2  Met.  428. 

585;  Baily  V.  Smith,  14  Ohio  St.  896;  '  lb. 

Allen  «.  Shackleton,  15  Ohio  St.  145;  *  Marden  v.  Babcock,  2  Met.  99. 

Bntler  v.  Viele,  44  Barb.  166;  Wilcox  v.  *  Powers  v.  i  ussell,  18  Pick.  69.   See 

Howell,  44  Barb  896.    As  to  mortgages  Howard  v.  Howard,  8  Met.  548;  Spragae 

obtained  by  threats  of  duress,  see  James  v.  Graham,  29  Maine,  160. 
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ruptfsy^  for  a  very  old  dobt,  the  circumstances  were  deemed  so 
suspicious,  that  the  court  would  not  interfere  for  a  sale,  upon 
the  mortgagee's  petition.^ 

§  11.  It  is  held,  that,  where,  a  mortgage  is  made  to  one  as 
trustee,  upon  a  bill  for  foreclosure,  the  mortgagor  is  estopped 
to  question  the  validity  of  the  trust^  So,  in  Connecticut,*  upon 
a  bill  for  foreclosure,  it  is  held  that  the  title  of  the  mortgagee 
cannot  be  inquired  into.  Hence  where,  after  production  of  the 
note  and  mortgage,  certain  attaching  creditors  of  the  mortgagor 
Bet  v^^  as  a  defence  to  such  bill,  that  the  mortgage  was  fraudu- 
lent and  void  against  creditors;  it  was  held  that  such  evidence 
was  ioAdmissible.  The  Court  remarked,  that,  if  the  title  to  land 
fmgm  be  brought  in  question  in  this  process,  then  it  must  be 
local;  whereas,  by  the  established  law,  a  bill  for  foreclosure 
need  not  be  brought  in  the  county  where  the  land  lies.  In  such 
bill,  it  is  sufficient  to  aver,  that  the  defendant  executed  a  deed 
on  condition;  and  of  course  any  circumstances,  showing  the  instru- 
ment to  be  no  deed — such  as  forgery,  want  of  witnesses,  duress, 
fraud,  coverture,  &c. — ^may  be  shown  in  defence;  but  not  circum- 
stances merely  impairing  its  efect.    (Two  justices  dissented.) 

§  12.  Where  one  mortgages  land,  to  defeat  the  dower  of  his 
wife,  and  without  consideration,  the  mortgage  is  void  as  to  the 
widow  and  as  to  his  creditors,  but  valid  against  himself  and  his 
administrator.  A  court  of  chancery,  in  such  case,  will  enjoin 
the  mortgagee  from  proceeding  to  a  judgment  and  sale  of  the 
whole  mortgaged  premises,  but  will  suffer  him  to  eell,  subject 
to  the  widow's  dower.  And  if,  by  virtue  of  statutory  provisionsy 
a  sale  on  mortgage  defeats  the  right  of  dower,  the  court,  upon 
a  scire  facias  by  the  mortgagee  against  the  administrator  to 
foreclose,  will  let  in  the  widow  to  defend;  and,  if  there  is  a  real 
debt,  there  shall  be  a  verdict  and  judgment,  giving  to  the  mort- 
gagee a  lien  on  the  whole  interest  as  to  the  real  debt,  and  for 
the  whole  amount  subject  to  the  widow's  thirds;  or,  if  the  mort- 

'  Dewdney,  2  Mont.  &  Ayr.  72.    See       *  ScheDck  v.  Ellim^ood,  8  Edw.  176; 
WillimmB  v.  Kelaey,  S  Geo.  866;  Prior  v.    Bailey  «.  Liocola,  8m.,  12  MIbs.  174. 
White,  12  niin.  261 ;  Kennaird  v.  Adams.        *  Palmer  «.  Mead,  7  Conn.  149. 
11  B.  Mon.  102;  Robinson  «.  GoUier,  ll 
B.  Mon.  882. 
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gage  was  fraudulently  given,  without  consideration,  and  for  the 
purpose  of  defeating  the  wife,  a  verdict  and  judgment  for  the 
plaintiff,  subject  to  the  widow's  dower.  But  the  same  principle 
does  not  apply  to  the  provision  made  for  the  widow  in  that 
State  by  the  intestate  acts,  in  lieu  of  dower.  This  is  a  coTUin- 
fferU  right,  with  none  of  the  common  law  privileges  of  dower, 
and  subject  to  be  defeated  by  the  husband's  acts.  Therefore,  in 
the  case  supposed,  the  mortgage  cannot  be  wholly  avoided, 
merely  upon  the  ground  that  the  widow  might,  in  case  the 
intestate  died  without  kindred,  have  been  entitled  to  the  whole 
estate.^ 

§  13.  We  shall  hereafter  (see  chapter  87,  Estoppel)  have 
occiosion  to  consider  at  length  a  peculiar  species  of  constructive 
fraud,  as  having  the  effect  to  avoid  a  title  otherwise  valid  by 
reason  of  some  unfair  representation  or  concealment  on  the  part 
of  the  owner.  The  same  topic  is  here  briefly  noticed  in  refer- 
ence to  mortgages. 

§  14.  A  mortgage  may  be  rendered  void  aa  against  third 
persons,  by  some  misrepresentation  or  concealment,  on  the 
part  of  the  mortgagee,  with  respect  to  his  incumbrance  upon 
the  land,  whereby  other  parties  are  induced  to  purchase  or 
advance  money  upon  it,  supposing  the  title  to  be  clear.  This 
kind  of  fraud  is  chiefly  cognizable  in  equity,  though  even 
courts  of  law  will  often  take  notice  of  it.  In  many  cases, 
equity  and  law  have  concurrent  jurisdiction.  The  principle  of 
equity  is,  that,  where  one  seeks  by  misrepresentation  or  even 
improper  concealment  of  facts,  in  the  course  of  a  transaction,  to 
mislead  the  judgment  of  another  to  his  prejudice,  the  court 
will  generally  interfere.  Mere  concealment  or  looking  on  has 
the  same  effect,  as  using  express  words  of  inducement.  But,  in 
general,  it  must  appear,  that  the  acts  would  not  have  been  done, 
and  that  the  party  must  have  conceived  they  would  not  have 
been  done,  except  upon  such  encouragement;  though,  in  some 
cases,  even  the  ignorance  of  the  party  misleading  has  been  held 
to  make  no  difference.    In  a  case  of  this  kind,  chancery  will  not 

.'  Killinger  v.  Beidenhaaer,  6  Ser.  &  R.  Ml. 
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only  refuse  its  aid  to  enforce  the  mortgage,  but,  upon  a  bill  by 
the  party  injured,  to  quiet  his  title,  will  decree  a  perpetual 
injunction  against  enforcing  the  mortgage,  declare  it  void,  or 
order  a  release  or  reconveyance.^(a) 

^  Jtremy  on  Eqn.  Juris.  886-7-S;  1  nell,  6  Yes.  182;   Stem  «.  Barker,  6 

Story  on  £q.  875-7,  ti  aih    (See  Briggs  John.  Gha.  166;  Wendell «.  Van  Renssel- 

«.  French,  1  Samn.  604;  Bettes  v.  Danat,  laer,  1  lb.  844;  Lee  v.  Munroe,  7  Granch, 

2  lb.  888;  Foster  «.  Briggs,  8  Mass.  818;  868;  2  John.  678;  Hobbs  v.  Norton,  1 

Barnard  V.  Pope,  14,487;  Spear  v.  Hub-  Yern.  186;  2  lb.  726;  Dewey  v.  Field, 

bard,  4  Pick.  148;   Stone  v.  Lincoln,  4  Met.  881.) 
Middlesex,  Oct.  T.  1886;  Evans  v.  Bick- 

(a)  Equity  will  relicTe  against  a  fraud  that  B  might  safely  take  a  mortgage, 

of  this  nature,  notwithstanding  the  con-  Held,  neither  A  nor  his  assignee,  with 

atructive  notice  arising  fh>m  registration  notice,  could  set  up  a  prior  mortgage 

of  the  prior  incumbrance.     Napier  v.  against  B.    Lasselle  v.  Bamett,  1  Black. 

Elam,  6  Yerg.  108.  168. 

A  having  a  mortgage  of  a  leasehold  A  mortgagee  promised  by  a  writing 
estate,  the  mortgagor,  B,  borrowed  the  not  under  seiu  to  extend  the  time  of  pay- 
original  lease  of  him,  with  the  intention  ment;  and  a  third  person  in  consequence 
of  obtaining  another  loan  upon  the  land,  bought  the  estate  iW>m  the  mortgagor. 
Held,  if  A  was  privy  to  B's  intention  of  Held,  the  mortgagee  was  boned  by  his 
taking  up  more  money,  A's  mortgage  promise.  Hoffman  v.  Lee,  8  Watts,  862. 
should  be  postponed.  Peter  v.  Rassell,  An  attorney  at  law,  holding  a  mort- 
2  Yern.  726.  gage  upon  land,  drew  a  convevance  of 

The   purchaser  of  mortgaged   land,  part  of  it  to  A,  who  had  no  notice  of  the 

who  had   no  notice  of  the    mortgage,  mortgage,  the  attorney  knowing  that  A 

brings  a  bill  in  equity  against  the  mortga-  paid  a  full  price  for  the  land.    Held, 

gee,  charging  that  the  mortgagee  yraiM/tt-  neither  the  mortgagee  nor  his  assignee 

/eni/y  stood  by,  and  witnessed  the  making  could  set  up  the  mortgage  against  A. 

of  valuable  improvements  by  the  pur-  L/Amoureux  v.  Yan  Denburgh,  7  Paige, 

chaser,  and  did  not  disclose  his  lien,  or  816.    See.  for  some  modifications  of  the 

intimate  that  he  had  any  interest  in  the  general  rule,  Rangeley  v.  Spring,  8  Shepl. 

property.    Held,  the  charge  of  fraud  180;  Pickaod  v.  Sears,  6  Ad.  &  Ell.  469; 

required  an  anawer,  and  a  danurrer  to  Wade  v.  Green,  8  Humph.  647.  See  also 

the  bill  was  overruled.    Cater  v.  Long-  Jones  v.  Smith,  1  Hare,  48 ;  Meux  v.  BeU, 

worth,  4  Ohio,  836.  lb.  78;  Marston  v.  Brackett,  9  N.  H.  886; 

A  held  a  mortgage  upon  certain  land.  Buswell  v.  Davis,  10  N.  H.  418;  Patter- 

B,  proposing  to  take  another  mortgage,  son  v.  Esterling,  27  Geo.  206;  Carpenter 

consulted  with  A,  who  informed  him  that  v.  Cnmmings,  40  N.  H.  168. 
his  (A's)  mortgage  was  satisfied,  and 
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CHAPTER  XXXVn. 


HOBSaAflfi*    BBlUa>IB8  OF  IfOttTOAGEB  AND  MOBSOAGOR  AT  LAW. 


1.  Distinction  between  a  mortgage  aod 
trust  •«  to  renedy* 

d*  AetioQ  at  law  by  mortgagori  after 
paymenl;  aetkm  at  law  by  mortga^ 
gee,  after  payitient. 

8.  GgDcmrrent  remedieas  form  of  Judg- 
ment fbr  mortgagee. 

6.  Possessleii  under  a  judgment,  no  pay- 


6  &  notes.  Title  of  mortgagee  under  » 
t^ird  person^  ao  payment;  no  ac- 
tion at  law  by  mortgagee  in  New 
York  and  South  Carolina;  tender 
in  oourt  by  mortgagor;  suit  1^ 
execution  purchaser;  assumpsit 
by  mortgagor;  remedy  by  sdre 
facia9,  &c. ;  commitment  of  mort- 
gagor; form  ofaction. 


§  1.  It  has  already  been  remarked  (chap.  31)  that  a  mort- 
gagee is  often  called  a  trustee  for  the  mortgagor ;  that  in  some 
respects  he  is  such,  while  in  others  the  relation  which  he  8i»> 
tains  is  irery  different  from  that  of  a  trust  One  striking  point 
of  difference  may  be  properly  noticed  here.  A  mortgagee  may 
enforce  his  right  by  adverse  suit,  in  invitum,  against  the  mort- 
gagor-^which  can  never  take  place  between  trustee  and  eeaCui 
que  trust.  They  have  always  an  identity  and  unity  of  interest, 
and  are  never  opposed  in  contest  to  each  other.  In  general,  a 
trustee  is  not  allowed  to  deprive  his  cestui  que  trust  of  the  pos- 
session; but  a  court  of  equity  never  interferes  to  prevent  the 
mortgagee  from  assuming  possession,  because  the  mortgagor 
and  mortgagee  do  not,  in  this  instance,  stand  in  the  relation  of 
trustee  and  cestui.  The  mortgagee,  when  he  takes  the  posses- 
sion, is  not  acting  as  a  trustee  for  the  mortgagor,  but  independ- 
ently and  adversely,  for  his  own  use  and  benefit.  A  trustee  is 
stopped  in  equity  from  dispossessing  his  cestui^  because  such 
dispossession  would  be  a  breach  of  trust.  A  mortgagee  cannot 
be  stopped,  because  in  him  it  is  no  breach  of  trust,  but  in  strict 
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conformity  to  his  contract,  which  would  be  directly  violated  by 
any  impediment  thrown  in  the  way  of  the  exercise  of  his  right 
So  the  mortgagee  is  not  prevented  but  assisted  in  equity,  when 
he  proceeds,  not  only  to  obtain  possessioui  but  absolute  title  by 
foreclosure.^ 

§  2.  Some  remarks  have  .already  been  made  (chap.  33) 
upon  the  point,  whether  payment  of  the  mortgage  debt,  after 
condition  broken,  ipso  faxio  revests  the  estate  in  the  mort- 
gagor.(a)  With  this  question  is  of  course  connected  the  further 
inquiry,  what  is  the  proper  remedy  for  a  moi^tgagor,  after  such 
payment,  to  regain  possession  of  the  land.  If,  by  payment,  the 
legal  estate  is  revested  in  him,  he  is  of  course  entitled  to  main- 
tain an  action  at  law  upon  his  legal  title  ;  but  if  otherwise,  his 
only  remedy  is  a  bill  in  equity.  In  Massachustts,  it  was  early 
held,  that  the  only  remedy  of  the  mortgagor  in  the  case  sup^ 
posed  is  a  bill  in  equity*  And  this  doctrine  has  been  adhered 
to  in  subsequent  cases.  It  is  placed  upon  the  grounds,  that  the 
statute  law  provides  for  the  discharge  of  a  mortgage,  after  pay- 
ment, upon  the  record,  thereby  implying  that  the  legal  estate 
remains  in  the  mortgagee;  and  chiefly,  that  the  bill  in  equity  is 
an  adequate  and  convenient  remedy,  and  well  adapted  to  the 
doing  of  impartial  justice  to  all  parties;  on  the  one  hand  mode* 
rating  the  rigor  of  the  common  law  for  the  benefit  of  the  mort- 
gagor, and  on  the  other  compelling  him  to  do  justice  to  the 
mortgagee.  It  is  as  beneficial  to  the  mortgagor  as  a  suit  at  law, 
and  may  sometimes  be  more  so;  for,  if  the  evidence  of  payment 
be  doubtful,  the  mortgagee  may  be  compelled  to  answer  under 
oath  to  the  fact.  It  is  certainly  more  beneficial  to  the  mortga^ 
gee.  If  the  mortgagor  brought  ejectment,  the  mortgagee  could 
obtain  no  allowance  for  repairs;  such  allowance  depending  either 
upon  the  statute,  or  the  rules  of  equity.    It  is  unknown  to  the 

'  2  Story  on  Eq.  278,  n.  8  ;  Cholmon-    deley  «.  GliDton,  2  Jac.  &  Walk.  182  to 

189,  &c. 

<a)  See  Breckenridge  v.  Onnel^  1    Und;  and  Phelps  v.  Sage,  2  Day,  161, 
|[«r.  68;  Faxon  e.  Paul,  8  H.  &  McHea.    emdt%^  in  Connecticnt. 
809,  tbal  it  doee,  in  Kentncky  and  Mary- 
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common  law,  which  considers  the  mortgagee  as  absolute  owner.  ^ 
In  the  case  from  which  these  remarks  are  taken,  the  court  pro- 
ceeded to  notice  the  objection,  that,  upon  this  principle,  the 
mortgagee,  after  payment,  might  recover  the  land  from  the 
mortgagor,  thereby  working  manifest  injustice;  and  (Jiefact^  that 
he  might  so  recover  it,  seemed  to  be  admitted.  But  in  a  later 
case  it  is  said,  that  this  admission  was  inadvertently  made;  and 
distinctly  decided,  that  if  the  mortgagor,  after  condition  broken, 
have  paid  the  debt,  the  mortgagee  cannot  recover  possession  of 
the  land,  because  the  conditional  judgment^  provided  by  statute, 
which  authorizes  a  writ  of  possession  unless  the  drfendant^  within 
a  certain  time^pay  the  debt^  &c.,  cannot,  in  such  case,  consistently 
be  rendered.* 

§  3.  Until  satisfaction  of  the  debt,  and  for  the  purpose  of  ob- 
taining it,  it  is  the  general  rule,  that  the  mortgagee  may  at  the 
same  time  institute  distinct  processes  upon  the  debt  and  mort^ 
gage;  the  one  directed  against  the  person  or  the  general  pro- 
perty of  the  debtor,  the  other  against  the  land  mortgaged,  solely 
and  specifically.^(a) 

*  Hill  V.  Payson,  8  Mass.  560;  Parsons       ^  Wade  v.  Howard,  11  Pick.  297. 
V.  Welles,  17  Mass.  419;  Sherman  v,  Ab-        '  See  1  Hill.  Mortg.  99. 
bott,  18  Pick.  451;  Sahler  v.  Signer,  44 
Barb.  406. 

{a)  The  mode  of  foreclosing  a  mort-  Foss  v.  HUdreth,  10  Allen,  76,)  in  all 

gage,  whether  by  proceedings  at  law  or  real  actions  upon  mortgage,  after  condi- 

in  eqnity,  is  for  the  most  part  precisely,  tion  broken,  the  judgment  shall  or  may 

and  very  variously,  regulated  by  statute,  be  a  conditional  one,  that,  if  the  mortga- 

The  view  of  the  sul^ect  contained    in  gor,  Su:.,  pay  to  the  mortgagee,  &c..  the 

this  work  is  a  mere  summary,  and  the  sum  adjudged  due,  within  two  months, 

statutes  referred  to  have  been,  many  of  no  writ  of  possession  shall  issue — othcr- 

them,  no  doubt,    repealed   or   greatly  wise  such  writ  shall  issue.    In  Massa- 

modi&ed  by  subsequent  legislation.  See,  chusetts,  such  iudgment  must  be  moved 

for  a  full  account  of  statutory  foreclosure  for  by  one  of  the  parties;  and,  in  that 

and  redemption,  2  Hilliard  on   Mort-  State  and  in  Maine,  cannot  be  claimed 

gages,  chaps.  27  and  ^.  by  a  defendant  who  is  not  the  mortgagor, 

In  Massachusetts,  Maine,  New  Hamp-  and  does  not  claim  under  him. 
shire  and  Rhode  Island,  (Mass.  Rev.  St.        (In  New  Hampshire,  where  a  mortgage 

684;  1  Smith's  St.  168-4;  N.  H.  L.  68;  is  given  to  secure  several  notes,  and  an 

R  I.  L.  210;  Me.  Rev.  St.  555;  York,  action  brought  for  non-payment  of  one, 

&c.  V.  Gutts,  6  Shepl.  204.    In  Maine,  and    possession   taken;   the  mortgagor 

unless  the  mortgage  is  set  forth  in  the  cannot    redeem,  without   paying   such 

writ,  the  judgment  will  be  absolute,  if  other  not«s  as  fall  due  while  he  remains 

the  defendant  does  not  claim  a  right  to  in  possession,  within  one  year  from  the 

redeem.    Rackleff  «.  Norton,  1  Appl.  time  they  are  payable.    The  same  rule 

274.    See  Tufts  v.  Maines,  51  Maine,  holds,  in  case  of  taking  possession  with- 

898;  Northyv.  Northy,  45  N.  H.  141;  out  suit.    Deming  v.  Comings,  11  N.  H. 
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§  4.  In  consideration  of  the  nature  of  a  mortgage,  as  mere 
security  for  a  debt,  and  the  paramount  purpose  of  a  suit  upon 
it,  which  is  to  enforce  payment  of  such,  debt;  an  action  to  fore- 
close, though  in  form  a  real  action,  is  not  regarded  as  strictly 
such,  nor  subject  to  all  the  rules  which  govern  real  actions. 
Thus  it  may  be  brought  against  any  party  in  possession— as,  for 
instance,  a  reversioner,  or  particular  tenant — whof  denies  the 
mortgagee's  right,  refuses  to  yield  possession,  and  prevents  him 
from  taking  peaceable  possession;  whether  strictly  tenant  of 
the  freehold  or  not^    So  a  mortgagee  may  maintain  a  writ  of 

^  Penniman  v.  Hollis,  18  Mem.  480;  126;  Aiken  «.  Gale,  87  N.  H.  601;  Wol- 

Amidown  v.  Peck,  11  Met.  467;  Wearse  cutt  v.  Spencer,  14  Mass.  411;  Shelton 

V.  Peiroe,  24  Pick.  141;  Peck  v.  Hap-  v.  Atkins,  22  Pick.  71;  Whittier «.  Dow, 

good,  10  Met.  172;  Keith  v.  Swan,  11  2  Shepl.  298. 
Mass.  216;  Devens  v.  Bower,  6  Gray, 

474.     In   Rhode    Island,  Judgment  is  twelTO  months.    This  proceeding  Is  to 

mored  for  hy  the  defendant.)  operate  as  a  perfect  fbreclosure.    But, 

In  Vermont,  (1  Verm.  Laws,  84;  R^v.  at  any  time  before  sale,  the  mortgagor 

Stats.    215,)  Judgment,  in  such  case,  may  prerent  it,  and  entitle  himself  to  an 

la  rendered  in  common  form,  but  the  entry  of  satisfaction  on  the  mortgage,  by 

court,  on  application  of  the  defendant,  paying  the  debt  and  costs, 

stay  execution;  and  order  that,  if  he  In  New  Jersey,  where  a  mortgagee 

pay  the  amount  due  in  a  time  not  ex-  brings  a  suit  either  upon  the  mortgage 

ceeding  one  year,  the  Judgment  shall  be  or  upon  the  bond  secured  thereby,  if  no 

racated.    Payment  is  to  be  made  to  the  suit  in  equity  Is  pending  at  the  time,  and 

clerk,  who  shall  give  a  certificate  (here-  if  the  defendant  brings  into  court  the 

of,  to  be  recorded,  and  also  take  a  receipt  amount  of  debt  and  costs,  the  court  will 

from  the  plaintiff.    No  redemption  is  aU  discharge  him  from  the  mortgage,  and 

lowed  after  a  writ  of  possession.  order  a  reconveyance  of  the  premises. 

In  New  York,  the  action  of  ejectment  and  a  delivery  to  the  mortgagor  of  all 

cannot  be  brought  upon  a   mortgage.'  evidences  of  title.    1  N.  J.  L.  162;  Den 

Nor  can  a  mortgagee  at  the  same  time  v^  Spinning,  1  Halst.  471. 

maintain  suits  upon  his  bond  and  mort-  In  New  Hampshire,  it  has  been  held, 

gage,  on  the  ground  that  the  mortgaged  that  a  mortgagor  cannot  have  assumpsit 

premises  have  been  partially  consumed  against  the  mortgagee  for  the  profits  of 

by  fire.    2  N.  Y.  Rev.  St.  812;  Engle  v.  the  land,  received  by  the  latter  between 

Underbill.  8  Edw.  249.    See  Van  Slyke  the  time  of  entry  to  foreclose,  and  the 

9.  Sheldon,  9  Barb.  278;  also,  for  deci-  time  when  the  land  was  redeemed.  Rob- 

•ions  upon  this  subject,  2  Hill.  Mortg.  inson  v.  Robinson,  1  N.  H.  161.) 

49.  n.  6.  In  Pennsylvania,  after  twelve  months 

In  South  Garolhia,  (1  Brev.  Dig.  174-  from  the  day  of  payment  of  the  debt,  or 

5,)  mortgagees  are  expressly  prohibited  performance  of  the  condition,  named  in 

from  bringing  any  possessory  action  for  the  mortgage,  a  scire  facias  may  be  is- 

tfae  land;  the  mortgagor  being  deemed  sued  against  the  mortgagor,  and,  upon 

owner  of  the  land,  even  after  condition  execution  issued  thereon,  the  land  may 

broken,  and  the  mortgagee  owner  of  the  be  sold  as  upon  other  executions,  or,  for 

debt.    Upon  the  recovery  of  judgment  want  of  purchasers,  delivered    to  the 

on  the  personid  security,  the  Judges  of  mortgagee,  not  subject  to  redemption, 

the  court  may  order  a  sale  of  the  land,  Purd.  Dig.  194;   Stat.   1842,  66.    See 

giving,  if  they  see  fit,  a  reasonable  ex-  Drexel  v.  Miller,  49  Penn.  246.    If  the 

tension oftime,  not  exceeding  six  months;  mortgagee  have  released  a  part  of  the 

and  allowing  a  credit  of  not  more  than  land,  he  may  proceed  against  the  remnUi- 
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entry  against  the  owner  of  the  equity,  though,  both  at  the  time 
of  the  mortgage  and  the  suit,  a  stranger  was  in  possession,  by 
title  paramount  to  both  plaintiff  and  defendant^  So  if  an  action 
for  foreclosure  of  a  mortgage  is  brought  against  a  tenant  in  pos- 
session, more  especially  where  he  is  the  mortgagor  himself,  such 
tenant  cannot  prevent  a  judgment  for  the  plaintiff  by  transfer- 
ring the  whole  or  a  part  of  the  land,  but  his  grantee  will  be 
bound  by  the  judgment,  and  possession  taken  under  it.'  So  it 
is  held  that  the  defendant  may  rely  upon  a  tender.^  But  where, 
in  a  writ  of  entry  on  a  mortgage,  it  appeared  that  the  mortgagors 
were  blind,  and  the  defendant,  their  father,  lived  on  the  land 
with  them,  cultivated  and  improved  it,  as  the  sole  manager  and 
eflScient  agent;  held,  he  was  not  a  tenant^  nor  liable  to  the 
action.^ 

^  Whittier  «.  I>ow,  2  Shepl.  298.  See,  also,  Wheelwright  v.  Freeman,  12 

*  Hunt  V.  Hant,  17  Pick.  118.    See    Met.  154;  Raynham  v.  Snow,  Ih.  157, 
Giffonrney  v.  Stockwell,  4  Met.  518.  n. ;  Root  v.  Bancroft,  10  Met.  44;  Brad- 

*  Powers  9.  Powers,  11  Verm.  262.         ley  «.  Fuller,  28  Pick.  1;  Lowell  v.  Dsa- 
^  ChurchiU  v.  Loring,  19  Pick.  465.    lels,  2  Gush.  284. 

der,  hat  the  mortgagor  may  plead,  that  the  mortgagee.    If  no  sale  can  he  made, 

tlie  snm  claimed  Is  greater  than  onght  the  land  may  be  set  off  by  appraisement, 

proportionably  to  be  charged  npon  the  Del.  St.  1829,  205-6-7;  Rev.  G.  ch.  111$ 

land.    Purd.  Dig.  204.    No  sale  or  de-  sees.  55,  60. 

llTery  of  the  mortgaged  premises  shall  In  Illinois,  the  same  remedy  by  «efr< 

giTe  any  farther  term  or  estate  in  the  fadat  may  be  had  upon  a  mortgage.  If 

urnd,  than  the  land  is  mortgaged  for.  •  the  debt  is  payable  by  instalments,  the 

lb.  292.    A  sale  upon  a  mortgage  shall  last  must  be  due.    The  land  is  sold,  and 

not  affect  the  prior  lien  of  any  other  subject  to  the  same  right  of  redemption, 

mortgagee.    (The    latter   provision    is  as  upon  execution.    Illin.  Rev.  L.  876; 

made  by  an  act  passed  April  6,  188a)  St.  1841, 171.    See  Aldrich  r.  Sharp,  8 

It  had  been  preriously  held,  that  a  sale  Scam.  268;  Eielingall  v.  Grear,  8  Scam, 

on  execution  discharged  all  liens,  prior  575;  Marshall  v.  Maury,  1,  281;  State, 

and  subseqnent.  lb.  297.   See  Sts.  1851,  8cc.  v.  Wilson,  4 Gilm>  57 ;  Delahay  v.  Gle- 

871 ;  Ashhurst ».  The  Montour,  85  Penn.  ment,  8  Scam.  208 ;  M'Gumber  «.  Gilman, 

80;  Stevens  v.  North,  lb.  265.  18  Illin.  542;  Goates  v.  Woodworth,  lb. 

(The  purchaser  holds  the  land  dis-  654. 

charged  from  the  lien  of  the  mortgage,  In  Indiana,  the  mortgagee  flies  a  bin 

under  which  the  sale  occurs.    Pierce  v.  according  to  the  course  of  ike  common  law, 

Potter,  7  Watts,  475;  Berger  v.  Hiester,  upon  which  the  court  may  render  an 

6  Whart.  210.    In  case  of  ejectment  on  equitable  decree j  and  may  order  a  sale  of 

mortgage,  the  plaintiff  acquires  a  mere  the  land  at  auction.    The  statute  pro- 

poeeueion  of  the   land,  and  his  right  vides,  that  the  purchaser  shall  take  the 

ceases  upon  payment  of  the  debt.  Golwell  land  fVee  from  incumbrances,  and  not 

«.  Hamilton,  10  Watts,  417.    See  Penns.  subject  to  redemption,  and  that,  in  ail 

Sts.  1845,  489;  1849,  621,  681.)  ealee  on  executiotty  the  surplhs  proceeds 

In  Delaware,  a  mortgagee  may  have  a  shall  be  paid  over  to  the  debtor;  but  it 

writ  of  scire  facias,  after  twelve  months  farther  provides,  (p.  245.)  that  no  sale 

fVoia  breach  of  condition     The  land  is  of  property  on  the  execution,  by  virtue 

told,  as  ni>ou  other  executions.    But  the  of  sec.  25,  shall  create  any  farther  term 

sale  passes  only  the  interest  owned  by  or  estate  in  vendees,  mortgagees  or  ere- 
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^  5.  Entry  and  possession,  under  a  judgment  upon  mortgage, 
cannot  be  construed  a  payment  of  the  mortgage  debt.  The 
whole  is  but  a  process  to  compel  payment,  and  is  only  equivalent 
to  an  entry  to  foreclose,  without  a  judgment.  To  consider  it 
payment,  would  be  to  compel  the  mortgagee  to  become  a  pur* 
chaser,  when  he  might  choose  to  hold  the  land  as  security.  But, 
after  foreclosure,  the  estate  may  be  valued,  and  he  may  be 
deemed  to  have  received  payment  pro  tarUo.^ 

I  6.  Where  a  second  mortgagee  takes  a  conveyance  of  the 
land,  from  another  person,  holding  a  first  and  third  mortgage, 

*  West  V.  Chftmberiin,  8  Pick.  886;    Hedge  v.  HolmeB,  10  Pick.  8S1;  Ewer 

V.  Hobbs,  5  Met.  1.  (See  chap.  88.) 

ditore.  to  whom  it  is  told  or  deliyered,  rate  obligations  for  the  same  debt.    The 

than  tiie  estate  was  mortgaged  for.  lod.  creditor  in  enforcing  payment  may  con- 

Ser.  L.  244.    See  Shaw  v.  Hoadley,  8  aider  them  as  distinct.    He  may  proceed 

Blackf.  166;  Grimes  v.  Doe,  lb.  871$  singly  npon  the  obligation;  or  he  may 

Morgan  v.  Woodward,  1  Smith,  821;  proceed  singly  npon  the  mortgage,  either 

Hoagh  9.  Doyle.  8  Blackf.  800;  McMel^en  by  ejectment  to  recover  possession,  or  by 

V.  Famham,  1  Cart.  160;  Newton  v.  Hew-  bill  in  Chancery  to  foreclose;  or  he  may 

ton.  12  Ind.  627;  Brownfleld  v.  Weicht,  proceed  npon  both  securities  at  the  same 

9Ib.894;  Wilkhisv.DePanw,  lOIb.169;  time.     If  the  mortgagee  proceeds  by 

Cnbberly  v.  Wine,  18  Ind.  868.  ejectment,  he  will  recover  possession  of 

In  Ohio,  for  the  purpose  of  foreclosnre,  the  land,  and  retain  it  only  till  the  debt 
the  land  Is  appraised  as  for  sale  npon  is  paid.  He  gains  no  title,  but  is  a  trns- 
execution,  and,  if  two-thirds  of  the  ralua^  tee  for  the  mortgagor,  being  accountable 
tion  exceed  the  debt  and  interest,  sold  at  for  the  rents  and  profits.  If  he  proceed 
auction,  and  the  surplus  proceeds  are  simply  to  sue  on  his  bond,  the  execution 
paid  to  the  mortgagor;  if  not,  the  abso-  may  be  levied  iDdiscriminately  on  all  the 
lute  title  is  transferred  to  the  mortgagee,  defendant's  property,  whether  included 
with  no  right  of  redemption.  In  the  in  the  mortgage  or  not.  If  the  mort- 
latter  case,  he  may  still  recover  the  bal*  gaged  premises  are  sold,  the  estate,  con- 
aoee  of  his  debt.  Walk.  808;  1  Ohio  R.  veyed  by  the  sfaerifT  to  the  purchaaer,  is 
286;  8,  187;  Heighway  v  Pendleton,  16,  in  no  manner  affected  by  the  circum- 
736;  Frischev.  Kramer,  i6,  141.  By  a  stance  that  a  mortgage  had  been  pre- 
late statute,  a  sale  shall  in  all  cases  be  viously  given.  The  mortgagee  may  be 
ordered.    Ohio  Laws,  1869,  84.  considereid  as  a  party  to  the  proceedings, 

In  Missouri,  where  the  debt  exceeds  aod  it  would  be  questionable,  at  least, 

fifty  dollars,  the  mortgagee  may  file  a  whether,  having  treated  the  property  as 

petition  against  the  mortgagor  and  the  tlie  estate  of  the  mortgagor,  he  should 

tenant,  to  which  any  person  interested  not  be  estopped  from  ever  after  setting 

may  be  a  party.    Judgment  is  rendered  up  a  claim  under  the  mortgage.    This  is 

for  the  debt,  &o.,  and  an  order  passed  the  general  understanding  of  the  country; 

for  the  sale  of  the  property.    If  this  is  the  purchaser  bids  as  if  there  were  no 

insufficient,  execution  may  issue  against  mortgage;  all  parties  are  considered  as 

other  property.    If  payment  is  maide  to  Joining  in  the  sale;  and,  in  case  of  any 

the  officer,  he  gives  a  certificate,  which  deficiency,  the  estate  is  considered  ais 

IS  recorded.     Misso.  St.  409-10.     See  discharged  of  the  claim.    Harrison  v. 

Ayres  «.  Shannon,  6  Mis.  282;  Buford  v.  Eldridge,  2  Halst.  408-9.     (So  en  entry 

Smith,  7  lb.  489;  McNair  v,  Biddle,  8  lb.  for  condition  broken,  though  the  land  be 

267 ;  Riley  o.  McCord,  24  lb.  266.  worth  more  than  the  note,  will  be  no  bar 

In  New  Jersey,  it  is  said,  a  bond  and  to  a  suit  upon  the  note.    Portland,  &c. 

a  mortgage  given  to  secure  it  are  to  be  e.  Fox,  1  Appl*  99.)    In  Vermont,  a  suit 

considered,  for  some  purposes,  as  sepa-  to  foreclose  the  mortgage  is  regarded  as 
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after  the  latter  has  entered  and  foreclosed  the  first  and  third 
mortgages;  to  a  suit  by  the  second  mortgagee  upon  his  note,  it 
is  no  defence^  that  the  land  and  the  rents  and  profits  thereof 
are  of  greater  value  than  the  aggregate  of  the  amounts  secured 
by  all  the  mortgages;  because  the  plaintiff  has  acquired  an 
absolute  title  to  the  land,  wholly  independent  of  his  own 
mortgage.^ 

^  7.  Where  husband  and  wife  mortgage  her  land,  and  remain 
in  possession  till  breach  of  condition,  a  suit  to  foreclose  is  pro- 
perly brought  against  them  both.' 

>  Hedge  v.  Holmes,  10  Pick!  880.  *  Swan  v.  Wiswall,  15  Pick.  128. 

a  suit  for  the  money  dae  thereupon,  and  fraudulent  title.  Tappan  v.  Evana,  11 
a  tender  is  valid  an  in  other  cases.  Powers  N.  H.  811 ;  ace.  Bumell  v.  Martin.  Dong. 
V.  Powers,  11  Verm.  262.  In  Maryland.  417 ;  Hale  v.  Rider,  6  Gush.  281 ;  Hughes 
the  mortgagee  cannot  sue  on  the  bond.  v.  Edwards,  9  Wheat.  489;  Willis  «. 
and  obtain  a  foreclosure  at  the  same  time.  Levett,  1  Do  Grez  &  Sm.  892;  Copper- 
Andrews  V.  Scottoh,  2  Bland,'  665.  In  thwait  v.  Dummer,  8  Harr.  258;  Att'y. 
Kentucky,  the  mortgagee  may  elect  be-  &c.  v.  Winstanley,  5  Bligh.  144;  Brainn 
tween  three  remedies;  taking  possession  v.  Stewart,  1  Sandf.  Gha.  87.  See  Ely 
and  receiving  the  profits;  a  suit  at  law;  v.  Ely,  6  Gray,  489;  Yery  v.  Watkins, 
and  a  bill  for  foreclosure  and  sale.  Ganf-  18  Ark.  546;  Morrison  «•  Buckner,  Hemp, 
manv.  Sayre,  2  B.  Monr.  205.  In  In-  442;  Thornton  v.  Pigg,  24  Mis.  249; 
diana,  one  holding  a  bond,  secured  by  Mann  v.  Erie,  4  Gray,  299;  Gerrish  v. 
mortgage,  after  proceeding  upon  the  lat-  Mason,  lb.  482;  Fairman  p.  Farmer,  4 
ter,  cannot  resort  to  any  other  action.  Ind.  486'. 

But  he  may,  in  the  first  instance,  com-  A  statute  in  Massachusetts  provides, 
mence  a  suit  on  the  bond,  sell  the  land  that,  in  suits  upon  mortgages  after  con- 
mortgaged  upon  eSLecution,  and  thus  dition  broken,  the  court  shall  render 
abandon  his  right  under  the  mortgage,  judgment  for  the  plaintiff,  to  recover  so 
Touse  V.  McGreary,  2  Biackf.  245.  The  much  as  is  due  according  to  equity  and 
purchaser,  in  such  case,  will  take  a  clear  good  conscience.  And  this  provision  has 
title.  lb.  Or,  in  a  suit  upon  the  bond,  been  applied  to  effect  an  equitable  ad- 
the  mortgagee  may  resort  to  any  other  Justment  in  case  of  a  tenancy  in  common 
property  of  the  mortgagor,  and  still  re-  and  of  successive  mortgages, 
tain  his  mortgage  lien.  Markle  v,  Rapp,  A  and  B,  tenants  in  common,  mort- 
2  Biackf.  268  &  n.  Upon  a  mortgage  gaged  to  G,  to  secure  a  joint  and  several 
given  as  security  for  a  note,  a  decree  of  bond.  Afterwards,  A  mortgaged  an  on- 
foreclosure  and  sale  was  rendered,  and  a  divided  half  of  thcfarm  to  D.  D  assigned 
writ  of  error  brought  by  the  defendant  the  latter  mortgage  to  G,  who  took  poa- 
to  reverse  such  decree.  Pending  this  session  of  the  land  thereupon  for  con- 
writ,  a  suit  was  brought  on  the  note,  dition  broken.  G  then  brings  a  writ  of 
Held,  these  facts  were  no  defence.  Brown  entry  against  B,  for  an  un<&vided  half 
9.  Wernwag,  4, 1;  (ace.  Russell  v.  Ham-  of  the  land,  upon  the  first  mortgage, 
ilton,  2  Scam.  57.)  So,  in  Illinois  and  Held,  if  the  suit  had  been  brought  for 
Alabama,  the  mortgagee  may  bring  an  the  whole  land  against  both  A  and  B.  B 
action  of  ejectment,  a  suit  to  foreclose,  might  have  redeemed,  by  paying  the 
and  a  suit  on  the  bond,  all  at  the  same  whole  debt,  and  would  then  have  stood, 
time.  Delahay  V.  Glement,  8  Scam. 208;  In  equity,  as  assignee  of  the  mortgage, 
Doe  V.  M'Loskey,  1  Alab.  (N.  S.)  708.  not  only  as  against  A  to  compel  contribn- 
In  New  Hampshire,  the  mortgagee ,  pend-  tion,  but  as  against  any  subsequent  mort- 
ing  an  action  at  law  upon  the  mortgage,  gagee— otherwise,  by  means  of  a  second 
may  bring  a  bill  in  equity  against  the  mortgage  from  A,  B  .might  be  deprived 
same  defendant,    as  claiming  under  a  of  all  security;  and  that,  instead  of  com- 
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§  8.  Where  A  and  B,  holding  distinct  claims  against  C,  take 
one  mortgage  to  secure  them,  the  mortgage  is  not  joint,  but 
several;  each  may  enforce  his  claim  by  the  appropriate  remedy; 
and  therefore,  upon  the  death  of  A,  B  cannot  maintain  an  action 
upon  the  mortgage,  to  enforce  payment  of  A's  debt.^ 

§  9.  It  has  been  held  in  England,  that,  after  a  mortgagee  has 
proceeded  to  commitment  of  the  mortgagor  in  a  suit  upon  the 
debt,  he  may  still  have  a  remedy  upon  the  mortgage.' 

*  Burnett  v.  Pratt,  22  Pick.  666.  *  Davis  ».  Battine,  2  Buss.  &  M.  76; 

ace.  Tappan  v.  Eyans,  UN.  H.  811. 

pelliiig  B  to  adopt  this  course,  and  after-  ment  for  possession,  unless  the  defendant 

wards  bring  an  action  or  biU  against  G,  within  two  months  pay  half  the  money 

claiming  under  the  second  mortgage,  to  due  on  the  bond.    It  was  remarked  that 

enforce  his  rights  under  the  first,  more  such  judgment  would  be  no  bar  to  a  suit 

especially  as  C  had  entered  to  foreclose  against  B,  upon  the  bond,  for  the  balance 

for  a  debt  voluntarily  created  after  the  due,  because  the  facts  upon  which  the 

first  mortgage;  the  court  would  exercise  Judgment  was  founded  were  specially 

its  equitable  powers  in  this  suit,  and  set  forth.    If  A  had  been  a  mere  surety 

render  judgment  only  for  the  amount  for  B,  the  whole  amount  being  equitably. 

equitably  due  In  relation  to  the  land,  due  ft>om  B,  a  different  rule  would  be 

which  was  one  moiety  of  the  debt,  a  moiety  adopted.    Sargent  v.  McFarland,  8  Pick. 

€i  the  land  having  been  taken  by  G  to  600. 
secure  another  debt  from  A  alone.  Judg- 


656  AMERICAN  UlW  OF  BBAL  raOVKBXX. 


CHAPTER  XXXVm. 

MOBTOAOE.      BEHEDIE8  IN  EQUTTT — FOBECLOSUBE  AND  BE- 

BEMFnON. 

1-14.  Lapse  of  time.  10.  Equity  will  not  reUere,  wlien  then 
2.  General    principles   of  foreclosure ;  is  a  legal  right. 

parties;  practice  in  the  several  11.  Fraud. 

States.  12.  Payment  into  oonrt. 

8.  Foreclosure;  whether  payment  of  18.  Mortgagor  cannot  redeem  on  pay- 

debt,  &c.  ment  by  a  third  person. 

9.  Bight  of  redemption  may  be  reylyed ; 

mortgage  cancelled  by  mistake. 

^  1.  It  has  been  already  stated,  (chap.  31,)  that  a  mort- 
gagor may  be  'barred  of  his  right  of  redemption  by  lapse 
of  time,  and  undisturbed  possession  of  the  land  by  the  mort- 
gagee. In  addition  to  this  general  limitation,  the  law  has  pro- 
vided more  specific  modes  of  barring  or  foreclosing  an  equity 
of  redemption. 

§  2.  Chancellor  Kent  says,  a  mortgagor's  right  of  redemption 
may  be  barred  or  foreclosed  by  the  mortgagee,  after  giving  due 
notice  to  redeem.  The  ancient  practice  was,  by  bill  in  chancery 
to  procure  a  decree  for  strict  foreclosure,  which  had  the  effect 
of  giving  an  absolute  title  to  the  mortgagee.  This  still  con- 
tinues to  be  the  usual  English  practice;  though,  in  some  cases, 
the  mortgagee  obtains  a  decree  for  a  sale  of  the  land,  under 
the  direction  of  an  officer  of  the  courl,  in  which  case  the  pro- 
ceeds are  applied  to  the  discharge  of*  incumbrances  according 
to  priority.(a) 

(a)  The  latter  practice  is  adopted  in  lett,  8  Por.  277;  Biley  v.  M'Cord,  24 

New  York,  Maryland,  Virginia,  the  Garo-  Mis.  266;  Davis  v.  Ck>x,  6  Ind.  481; 

linas,    Tennessee,    Kentocky,    Indiana,  Johnson  v.  Donnell,  15  111.971;  Beloe  v. 

Michigan  and  Alabama.   4  l^ent,  180-1;  Bogers,  9  Gal.  128;  Weimer  v.  Henits^ 

Mich.  St.  1889,  222-8;  Green «.  Grockett,  17  III.  269. 
2  DeT.  &  B.  £qn.  898;  Massina  v.  Bart-        (In  Maryland,  in  case  of  a  creditor's 
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§  3.  To  a  bill  for  foreclosure,  all  incumbrancers  should  be 
made  parties,  in  order  to  prevent  a  multiplicity  of  suits,  effect 
proper  distribution  of  the  proceeds,  and  give  security  and 
stability  to  the  purchaser's  title.^  So  all  persons  interested  in 
the  moi-tgage  or  the  property  should  be  made  parties;  including 
the  heir,  or  devisee,  or  assignee,  and  personal  representatives, 
of  the  mortgagor;  tenants  for  life  and  remaindeiymen;  for  they 
may  all  be  interested  in  the  right  of  redemption,  or  in  taking 
the  accounts.'    So,  in  general,  tha  mortgagor  must  make  all 

'  irilBon  V.  Hayward,  6  Flori.  171;  son  v.  Field,  lb.  588;  Goodrich  v.  Staples, 

Mack  V,  Grower,  12  Ind.  264;  Valentine  2  Cash.  258;  Galverley  v.  Phelp,  6  Madd. 

V.  Hayever.  20  Mis.  188;  Webb  v.  Mexan,  •  282;  Miller  v.  M'Galligan.  1  Greene,  527; 

11  Tex.  678;  Montgomery  v.  Tutt,  11  Brindernagl«v.Grerman,«c.,l  Barb.Gh. 

Gal.  807;  Whitbred  v.  Lyall,  89  Eng.  L.  15;  Osbourn  v.  Fallows,  1  Buss.  &  My. 

&£q.  174.    But  see  Bronson  V.  Bailroad,  741;  Hunter  v.  Macklew,  5  Hare,  288; 

2  Black,  524.  Smeatbman  v.  Bray,  8  £ng.  L.  &  Equ. 

'  4  Kent,  184;  Slaughter  v.  Foust,  4  46;  Burgess  v,  Sturgis,  lb.  271;  Bafferty 
Blackf.  881 ;  Wilkins  v,  Wilkins,  4  Port,  p.  King,  1  Keen,  618;  Goodman  v.  White, 
245;  Hall  v.  Cushman,  14  N.  H.  171;  26  Gonn.  822;  FarwelU.  Murpby,2  Wis. 
Ghamplin  v,  Foster,  7  B.  Mon.  104;  588;  HuU  v.  Lyon,  27  Mis.  670;  Howard 
Smack  v.  Duncan.  4  Sandf.  Gh.  621;  v.  Gresham,  27  Geo.  847;  Wright  v. 
Weed  V.  Beebe,  21  Term.  495 ;  Telverton  Dudley.  8  Mich.  115. 
V.  Shelden,  2  Sandf.  Gha.  481;  William- 
bill  for  sale  of  mortgaged  land,  if  the  de-  near  to  the  northeast  comer  as  possible, 
fendant  in  his  answer  assents  to  a  sale.  Mich.  St.  1889,  227.  A  mortgage  pay- 
the  court  may  decree  an  immediate  sale  able  by  instalments  is  to  be  treated  like 
for  payment  of  the  mortgage.  Gibson  distinct  mortgages.  lb.  228.  In  case 
V.  M'Gormick,  10  Gill  &  J.  65.  Time  of  foreclosure,  the  sheriff  immediately 
will  be  granted,  only  when  the  mortgagee  makes  a  deed  to  the  purchaser,  which  is 
applies  for  a  sale,  lb.  If  the  mortgage  left  with  the  register  of  deeds,  and  after 
fs  payable  by  instalments,  it  may  be  one  year  delivered  to  the  grantee,  (or 
foreclosed  when  the  first  falls  due.  Sal-  after  two  years,  unless  the  mortgage  was 
mon  V.  Glagett,  8  Bland,  179.  The  sale  made  as  security  for  the  price  of  the 
of  an  infant's  mortgaged  estate  must  land,)  in  case  the  mortgagor  does  not  in 
always  be  for  his  benefit.  Williams,  lb.  thei  meantime  redeem.  St.  1840,  146. 
194.  In  case  of  a  decree  for  sale,  the  If  the  land  consists  of  distinct  lots,  they 
mortgagor  must  be  allowed  time  to  pay  are  separately  sold,  and  only  enough  of 
the  debt.  Jones  v.  Betsworth,  8  Bland,  them  to  satisfy  the  claim.  A  deed  is 
194.  But  see  196,  n.  See,  also.  Worth-  mado  by  the  officer  and  recorded,  and, 
ington  V.  Lee,  2  608;  Lausdale  v.  Gierke,  unless  the  debtor  redeem  in  two  years, 
2,  858;  Atkinson  v.  Hall,  lb.  872;  paying  seven  per  cent  interest,  is  deliv- 
Wadrop  v.  Hall,  lb.  666;  Hunter  v.  ered  to  the  purchaser.  Stot.  1844,  88; 
Grant,  lb.  667;  Buchanan  «.  Shannon,  Bev.  St  500-8.  See  Gaswell  v.  Ward, 
lb.;  Worthington  v.  Lee.  lb.  681.    The  2  Dougl.  874. 

mortgagee  must  be  made  a  party,  unless        In  Arkansas,  the  mortgagee  files  a 

Ills  whole  interest  is  divested.    lb.  682.  petition,  upon  which  a  sale  is  ordered, 

See  Md.  L.  187,  218,  1261.)  like  that  on  other  executions.    If  the 

In    Michigan,  where    a  mortgage   is  property  proves  insufficient,  a  new  exe- 

payable  by  instalments,  and  the  land  cution  issues,  on  which  other  property 

consists  of  a  single  eighty  acre  lot  or  a  may  be  talten.    The  officer  gives  a  cer- 

farm,  and  a  sale  becomes  necessary  for  tificate,  which  is  acknowledged  and  re- 

any  but  the  last   instalment,  portions  corded.    Before  a  sale  takes  place  the 

may  be  sold  as  nearly  square,  and  as  property  may  be  redeemed.    Ark.  Bev. 

42 
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persons  interested  in  the  mortgage  parties  to  his  bill  for  re- 
demption. In  case  of  ttiist^  it  has  been  a  matter  of  somewhat 
conflicting  decision,  whether  the  legal  owner  alone  is  to  be 
made  a  party,  or  whether  those  equitably  interested  are  to  be 
joined.  The  latter  course  is  recommended  as  necessary  or  de- 
sirable, unless  the  cestui  que  trusts  are  too  numerous  to  be  made 
parties,  or  the  trust  is  a  general  one,  for  creditors.^  So  it  is 
held  in  England,  that  subsequent  judgment  creditors  of  the 
mortgagor  must  be  made  parties  to  a  bill  for  foreclosure.'  Bat 
a  different  doctrine  has  been  adopted  in  this  country.^  So,  it  is 
said,  if  two  estates  are  embraced  in  one  mortgage,  and  the 
equities  of  redemption  devolve  on  different  parties,  the  equita- 
ble owner  of  one  cannot  redeem  without,  making  the  other  owner 
a  party.^  So  several  mortgagees,  joint  tenants,  must  be  pai^ties 
to  a  foreclosure.^  So  if  the  estates  of  two  persons  are  mort- 
gaged together,  both  must  be  included  in  a  bill  to  foreclose.* 
So  where  a  bill  to  foreclose  was  brought  by  one  of  two  mort- 
gagees, each  having  but  a  certain  sum  ;  held,  there  could  be  no 
foreclosure  or  redemption,  unless  both  mortgagees  were  before 
the  court.'  So  where  a  joint  mortgage  is  made  to  two,  to  secure 
several  debts;  they  may  file  a  joint  bill  for  foreclosure.^  But 
each  creditor  may  foreclose  alone ;  nor  can  he  join  the  other  as 

^  WflHamson  v.  Field,  2  Sandf.  Gba.  ■  Felder  v.  Murphy,  2  Rich.  Eqn.  68; 

588;  Kingv.  M'Yiokar,  8,  192;  Tylee  «.  Mims  v.  Mima,    1  Humph.  426.    See 

Webb,  6  Bea^.  657;  Wood  v.  Williams,  Pieraonv.  Merrick,  5  Wis.  281;  Brainard 

4  Madd.  186;  Coote,  676,  684,  588,  689;  v.  Cooper,  10  N.  Y.  (6  Seld.)  866. 

Wright  V.  Bandy,  11  Ind.  890;  Martin  v.  *  Coote,  602. 

McReynotds, 6  Mich.  70;  Wood  v,  Visbet,  *  Lowe  v.  Morgan,  1  Bro.  868. 

20  Geo.  72;  N.  J.,  &c.  v.  Ames,  1  Beasl.  '  Coote,  677. 

607 ;  Hays  v,  Dorsey,  6  Ind.  99.  ^  Palmer  v,  Carlisle,  1  Sim.  &  St.  428. 

■  Adams  V,  Paynter,  1  Coll.  680.  '  Shirkey  v.  Hanna,  8  Blackf.  408. 

St.  580.  In  Alabama,  in  case  of  sale  by  may  redeem,  as  in  other  cases  of  execn- 
order  of  chancery  upon  an  incnmbrance,  tion  sale.  One  who  redeems  is  bound  to 
o6e  claiming  under  the  jnortgagor,  but  pay  the  occupant  for  his  iraproTementa. 
not  a  party,  may  redeem  within  five  lb.  608.  See  Ala.  L.  1849-60,  68. 
years.  Clay,  829.  The  same  right  of  It  is  inconsistent  with  the  plan  of  the 
redemption  is  allowed  to  a  mortgagor  as  present  work  to  state  the  various  statu- 
te an  execution  debtor;  provided,  the  tory  provisions  for  foreclosure  and  re- 
defeudant  in  the  execution,  if  in  posses-  demption.  For  an  extended  view  of  the 
sion  at  the  time  of  sale,  shall  deliver  it  subject,  the  reader  is  referred  to  21111- 
without  suit  to  the  vendee.  An  execu*  Hard  on  Mortgages,  chaps.  27  and  28. 
tion  creditor,  whose  debt  is  unsatisfied, 
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defendant.^    Nor  can  parties  to  the  mortgage  note,  who  did  not 

join  in  the  mortgage,  be  joined  as  defendants/''(a) 

^  4.  It  is  said,  ^^  if  a  freehold  estate  be  held  by  way  of  mort- 
gage for  a  debt,  it  may  be  laid  down  as  an  invariable  rule,  that, 

'  Thayer  V.  Campbell,  9  Mia.  280.  v,  PinsoD.  28  Tex.  486*,  Hull  v.  Lyon» 

*  Wilkerson  v,  DaDiela,  1  Iowa,  170.  27  Mis.   570;   Wilkerson  v.   Daniela,  1 

See   Webster  v.  YandeTenter,  6  Gray,  Iowa,  179$  DeCottea  v.  Jeffera,  7  Fieri. 

428;  Eggleston  v.  Barnes,  12  Ind.  604;  284;  Armstrong  v.  Pratt,  2  Wis.  299 

WUliams  v.  HUtoo,  86  Maine,  647  $  Wiley 

(a)  As  to  the  proper  parties  where  a  Snmn.  818;  Sargent  v.  Wilson,  5  Cal. 

mortgage  has  been  (ungnedt  see  Ooote,  604  ;    Rollins  v.  Forbes.    10  lb.    299; 

854, 677 ;  Christie  v.  Herrick,  1  Barb.  Ch.  Thornton  v.  Plgg,  24  Mis.  249;  Powell  v. 

264;  Hobart  v.  Abbot,  2  P.  Wms.  648;  Ross.  4  Cal.  197;  Conant  v.  Warron,  6 

M'GalTey  v.  Finley,  20  Ohio,  474;  Borst  Gray,  662. 

V,  Boyd,  8  Sandf.  Ch.  501 ;  Whitbeok  v.  As  to  the  proper  party  in  case  of  guar- 

Edgar,4Sandf.  Ch.  427;  Piatt  V.  Sqaire,  dianshw,  see  Pardee  v.  Yan  Arken,  8 

12  Met.  404;  Browning  v.  .Clyroer,   1  Barb.  6B4.    In  case  of  tnio/vency,  CoUina 

Smith,  298;  Cashing  v.  Ayer,  25  Maine,  v.  Shirley,  1  R.  &  My.  688;  Singleton  v. 

888;  Lane  «.  Erskine,  18  lUin.  601;  Gray  Cox,  4  Hare.  826;  Kerrick  v.  Saffbry,  7 

V.  ScheDck,4  Gomst.  460;  Shackleford  Sim.  817;  Steele  «.  Maunder,  1  Coll.  585; 

V.  Stockton.  6  B.  Mon.  890;  Glidden  v.  Alexander  v.  Frarg,  9  Ind.  481. 

Andrews,  10  Ala.  166;  Frlschev.  Kramer.  In  a  bill  for  foreclosure,  one  claiming 

16  Ohio,.  126;  Comley  v.  Hendricks,  8  adversely  to  the  mortgagor,  and  by  title 

Blackf.  189;  Watson  v.  Spence,  20  Wend,  prior  to  the  mortgage,  cannot  be  made  a 

260;  Mann  p.  Cooper,  1  Barb.  Ch.  186;  party  defendant,  for  the  purpose  of  try- 

Jonea  v.  Sleinbergh,  lb.  250;  Mailer  v.  ing  his  title.    Holcomb  v.  Holcomb,  2 

Henderson,  2  Stockt.  820;  Bnchanan  v.  Barb.  20;  Jones  v.  St.  John,  4  Sandf. 

Munroe,  22  Tex.  587;  Luning  v.  Brady,  Ch.  206;  Lewis  v.  Smith,  11  Barb.  152. 

lOCal.265;  Hodsonv.  Treat,7  Wis.  268.  Where  a  second  mortgagee  brings  a 

Aa  to  the  pro(yer  parties  in  case  of  the  bill  in  equity  for  sale  or  foreclosure  of 

death  of  mortgagee  or  mortgagor,  see  the  premises,  whether  the  first  must  be 

Yan  Horn  v.  Duckworth,  7  Ired  Equ.  a  party;  see  Mims  v.  Mims,  1  Humph. 

2261 ;  Greenwood  v.  Rothwell,  7  Beav.  280;  426;  Judson  v.  Emanuel,  1  Alab.  (N.  S.) 

Lane  V.  Erskine,  18  Illin.  501;  Shaw  v.  698;  Yanderkempv.  Shelton,  11  Paige, 

McNish,   1  Barb.  Ch.  826;  Mclrer  «.  28;  Holcomb  «.  Holcomb,  2  Barb.  28; 

Cherry,  8  Humph.  718;  Guthrie  v.  Sor-  Shineley  v.  Jones,  63.  Mon.  274;  Rich- 

rell,  6  Ired.  Equ.  18;  Martin  v.  Harrison,  ards  v.  Cooper.'6  Beav.  804;  Archdeacon 

2  Texas,  466;  Smith  v.  Webb,  1  Barb.  v.  Bowes,  M'Clel.  158.    It  has  been  held 

280;  Batchelor  v.  Middleton.  6  Hare,  75;  that  he  need  not  be,  where  the  second 

Bollinger  v.  Chouteau,  20  Mis.  89;  Bab-  mortgagee  sues  the  mortgagor  and  'sub- 

bttt  «.  Bowen,  82  Yerm.  487;  Wallace's,  sequent  mortgagees.  Richa^s  v.  Cooper, 

&c.  V.  Holmes,  40  Penn.  427 ;  Osborne  v.  5  Beav.  804.    Where  a  mortgagor  upon 

Tunia,  1  Dutch.  688;  Averett  v.  Ward,  his  marriage  settled  the  land  upon  his 

1  Busb.  Equ.  192;  Belloc  «.  Rogers,  9  wife  and  issue,  and  became  bankrupt; 

Cal.  128;  Miles  v.  Smith,  22  Mis.  502;  held,  his  assignee  need  not  be  a  party  to 

Perkins  v.  Wood,  27  lb.  547;  Riley  v.  a  suit  for  foreclosure.  Steele  v.  Mawder, 

McCord,  21  lb.  286 ;  Houghton  v.  Mariner,  1  Coll.  Cha.  585. 

7  Wia.  244.  How  far,  in  a  bill  for  foreclosure,  a  de- 

Whether  the  widow  or  wife  of  a  party  cree  shall  be  delayed,  for  the  purpose  of 

to  a  mortgage  is  to  be  made  party  to  a  adjusting  the  respective  rights  and  into- 

anit  by  mortgagor  or  mortgagee,  see  rests  of  different  parties,  defendants;  see 

Mims  9.  Mims.  1  Humph.  425;  Lewis  v.  Renwich  v.  )iac6mb,  1  Hopk.  277;  N.  T. 

Smith,  11  Barb.  152;  Bard  v.  Fort,  8  &c.  v.  Cutler,  8  Sandf.  Ch.  176;  Duberly 

Barb.  Oh.  682;  Carwardine  v.  Wisblade,  v.  Day,  7  Eng.  L.  &  Equ.  188;  Robinaou 

tS  Eng.  L.  &  Equ.  108;  Denniston  v.  v.  Turner,  lb.  188. 
Putts,  11  S.  &  M.  86;  Wood  v.  Mann,  8 
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(in  order  to  a  sale,)  the  creditor  must  first  obtain  a  decree  for  a 
^le  under  a  bill  of  foreclosure.  There  never  was  an  instance, 
where  a  creditor,  holding  land  in  pledge,  was  allowed  to  sell  at 
his  own  will  and  pleasure.  It  would  open  a  door  to  the  most 
shameful  imposition  and  abuse."  ^ 

^5.  Where  the  practice  prevails,  of  foreclosure  without  sale, 
its  severity  is  mitigated,  by  enlarging  the  time  of  redemption 
from  six  months  to  six  months  or  for  shorter  periods,  according 
to  the  equity  arising  from  circumstances.^(a) 

• 

^  Per  Kent,  Chr. ;  Hart  v.  Ten  Eyck,  v.  McCully.  88  Penn.  76;  Ghflds  v.  ChilcU, 

2  John.  Cha.  100.    See  Mendenhall  v.  10  Ohio  St.  889. 

West,  &c.,  86  Penn.  146,  n.;  Wicken-  *  4Kent,181-2$  Coote,S69;  2HUHard 

den  V.  Rayson,  85  Eng.  L.  &  Equ.  262;  on  Mortg.  40;  Jones  v.  Greawicke,   9 

Do  Haven  v.  Landell.  81    Penn.   120;  Sim.  804. 
McMillan  v.  Richards,  9  Gal.  865;  King 

t 

(a)  In  Massftchnsetts,  the  mortgagee,  It  has  been  held  in  Masaachnsetta, 

after  condition  broken,  may  recover  pos-  before  the  statute  above  referred  to. 

session  by  action,  or  may  enter  openly  that,  if  the  mortgagee  enter  before,  and 

and  peaceably,  if  not  opposed  by  the  continue  iu  possession  after,  breach  of 

mortgagor  or  other  person  claiming  the  condition,  the  three  years  began  to  ruii| 

premises;    and    a  continued    peaceable  upon  the  mortgagor's  receiving  actual  or 

possession  for  three  years  will  foreclose  implied  notice  of  his  intention  to  hold 

the  mortgage.  for  the  purpose  of  foreclosure.    Erskine 

(Entryafterbreachof  condition  is  pre-  v.  Townsend,    2   Mass.   495;   Scott  «. 

sumed  to  be  for  the  purpose  of  foreclo-  McFarland.  18,  809;  Pomeroy  v.  Wia- 

Bure.    Hunt  v.  Stiles,  10  N.  H.  466.)  ship,  12,  514.    See  Taylor  v.  Weld,  6, 

Iu  case  of  entry  without  a  judgment,  a  109;  Thayer  «.  Smith,  17,  429.    It  is 

memorandum  or   certificate  thereof  is  not  a  sufficient   entry  for  foredosure, 

made  upon  the  deed,  signed  by  the  mort-  that  the  mortgagor  signs  a  paper  con- 

gagor  or  party  claiming  under  him,  and  taiuing  the  words,  ''  I  hereby  give  poa- 

recorded;   or  else  a  certificate  of  two  session."    Pease  v.  Benson,  &  Maine, 

competent  witnesses  to  prove  the  entry  886.      But  where  a   statute   provides, 

is  made  and  sworn  to,  and  recorded;  and  that  a  certificate  shall  be  evidence  of 

no  entry  is  effectual  for  foreclosure,  un-  entry  azMi  possession;  proof  is  not  ad- 

lesH  a  certificate  or  deposition  in  proof  missible  against    such  certificate,  that 

thereof  is    thus   made    and    recorded,  there  was  no  actual  entry     Oakham  «. 

Mass.  Rev  St.  634.    See  Boyd  v.  Shaw,  Rutland,  4  Gush.  172.    Entry  on  one  of 

2  Shepl.  58.  several  lots,   in  the  same  county  and 

In  case  of  entry  before  condition  bro-  town,  for  the  purpose  of  foreclosure,  is 

ken,  the  throe  years,  limited  for  redemp-  suflSciont  for  all.    Shapley  v,  Rangeley, 

tion.  will  not  begin  to  run  till  breach  of  1  W.  &  M.  218.    The  mortgagee  need 

condition,  and  written  notice  that  tbe  not  have  his  deed  with  him,  nor  make 

possession  is  thenceforth  to  be  held  for  any  express  declaration  of  his  intent, 

Condition    broken    or    for    foreclosure  ;  when  he  enters.    An  authority  from  the 

unless  the  mortgagee  make  a  new  entry  mortgagor  to  deliver  possession  may  be 

or  commence  an  action.    The  same  cer-  verbal.    It  is  sufficient,  if  the  mortgagee 

tiflcate   or   deposition,  to    prove    such  goes  to  tbe  land  at  the  time,  and  after- 

notice  or  new  entry,  shall  be  made  and  wards  takes   possession   and  occupies, 

recorded,  as  above  provided  in  case  of  with  the  mortg%gor's  assent.    Skinner 

other  entries.    lb.  685-6.     '  e.  Brewer,  4  Pick.  468.    See  further 

(Entry  by  an  attorney,  not  duly  autho-  Wright  v.  Tukey,  8  Gush.  290;  polby  v, 

rized,  will  be  sufficient,  if  afterwards  Poor,  15  N.  H.  198;  Merriam  v.  Mer- 

adopted  in  writing  by  the   mortgagee,  riam,  Mass.  S.  J.  G.,  Oct.,  1850;  Law 

Gutts  V,  York,  &c.,  6 €hcpl.  190.  Rep.,  July,  '52,  p.  1G9. 
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§  6.  By  the  English  law,  an  equity  of  redemption  may  be 
foreclosed  by  the  act  of  the  mortgagor  himself;  for,  upon  a  bill 

l^liere  a  mortgagee,  iiaTing  entered  of  hii  own  agent  and  the  sheriff  onlyi 

for  breach  of  condition,  is  placed  under  held,  they  were  not  the  two  vntneu*$ 

guardianship  as  a  spendthrift,  the  guar-  required  by  law.    Gordon  v.  Hobart,  2 

'dian  may  restore  possession  to  the  mort-  Sumu.  401.) 

gagor,  and  thus  prevent  a  foreclosure.  In  New  Hampshire,   the  mortgagee 

Botham  v.  Mclntier,  19  Pick.  846.  may  hold  for  foreclosure  by  a  peaceable 

The  assignee  of  a  mortgage  having  entry  with  or  without  legal  process,  after 
received  rent  from  the  tenant  in  posses-  condition  broken;  provided,  in  the  former 
sion,  his  administrator,  on  his  death,  case,  he  publish  a  notice;  or  by  remain- 
called  on  the  tenant  to  attorn  or  surren-  ing  In  possession,  with  notice  of  his  pnr- 
der,  but  he  denied  the  right  of  the  ad-  pose,  if  he  entered  before  breach  of  cou^ 
ministrator,  and  refused  to  do  it.  The  dition.  The  time  of  redemption  is  one 
administrator  then  brought  an  action  year.  And  this  rule  is  not  affected  by  a 
against  him  on  the  mortgage,  without  subsequent  statute,  giving  the  oonrt  AiU 
notice  to  the  heirs  or  representatives  of  Chancery  power  over  mortgages, 
the  mortgagor,  who  was  dead,  recovered  If  the  mortgagee  remain  in  possession, 
a  conditional  judgment,  sued  out  an  ex-  a  year  after  condition  broken,  with  the 
ecntion.  entered,  and  remained  in  posses-  mortgagor;  this  is  a  sufScient  possession 
sion  three  years.  Held,  the  mortgage  to  foreclose  the  mortgage.  N.  H.  St. 
was  foreclosed.  Sbeiton  v.  Atkins,  22  1829,  629-80;  Rev.  St.  246;  Gibson  v. 
Pick.  71.  Bailey,  9  N.  H.  168;  Wendall  v.  New 

A  mortgagee,  pending  an  action  upon  Hampshire,  &c.,  9  N.  H.  404;  Gilman  v. 

the  mortgage,  entered  upon  the  land  in  Hadden,  5  N.  H.  30.    See  Gushing  v. 

paU  for  condition  broken,   and    after-  Smith,  8   Story  Rep.  ^;  Deming  v. 

wards  entered  under  a  judgment  in  the  Comings,  11  N.  H.  474  ;  Green  v.  Davis, 

suit.     Held,    the    latter   entry  was    a  44  N.  H.  71. 

waiver  of  the  former,  and  the  three  years  In  Rhode  Island,  three  years'  posses- 
fur  foreclosure  dated  from  the  latter,  sion  is  sufficient  to  foreclolbe  a  mortgage. 
Fay  V.  Valentine,  5  Pick.  418.  See  Possession  is  to  be  taken,  either  by  legal 
Outts  V.  York,  &c.,  6  Shepl.  190;  Smith  process,  or  by  peaceable  and  open  entry 
V.  Kelley,  27  tfaine,  287 ;  Bellows  «.  in  presence  of  two  witnesses,  who  shall 
Stone,  14  N.  H.  176;  Doming  v.  Com-  give  a  certificate  of  the  fact.  The  party 
ings.  11  N.  H.  474;  Kangely  v.  Spring,  giving  possession  shall  acknowledge  it  to 
28  Maine,  127;  Hobbs  v.  Fuller,  9  Gray,  be  voluntarily  done  before  a  magistrate, 
98;  Hurd  «.  Coleman,  42  Maine,  182;  and  both  the  certificate  and  acknowledg- 
Holbrook  V.  Thomas,  88  lb.  256;  How-  ment  shall  be  recorded.  The  court  are 
ard  V.  Handy,  85  N.  H.  816;  Worster  v.  empowered  to  hear  in  equity  all  bills  of 
Gi-eat  Falls,  &c.,  41  N.  H.  16;  Chamber-  foreclosure,  brought  after  the  mortgagee 
beriain  v.  Gardiner,  88  Maine,  648;  has  taken  possession,  by  consent  of  par- 
Morris  v.  Day,  87  Maine,  88Q;  Chase  v,  ties,  without  legal  process.  R.  I.  L. 
Gates,  88  Maine,  868.)  210-11.    See  Daniels  v,  Mowry,  1  R.  I. 

In  Maine,  an  entry  to  foreclose  shall  be  151. 

naade  by  process  of  law,  by  the  written  The  statute  on  this  subject  is  adopted 

consent  of  the  mortgagor,  &c.,  or  by  the  by  the  U  S.  Court.    Dexter  v..  Arnold, 

mortgagee's  taking  open  and  peaceable  8  Sumn.  152. 

possession  before  two  witnesses.    Fore-  In  this  State,  the  general  doctrine  of 

closure  may  also  be  effected  by  a  public  foreclosure  by  lapse  of  timtf  indepehd- 

Dotice  in  the  newspaper,  or  a  notice  re-  ently  of  statutory  provisions,  has  also 

gularly  served  on  the  mortgagor,  &c.;  been  recognized.    Thus,  where  a  mort- 

-  in  each  case  to  be  recorded.     1  Smith's  gagee  had  been  in  visible  possession  of 

St  161-2  ;  Me.  Rev.  St.  555.    See  Sts.  the  land  for  ten  years,  nine  of  them  after 

]862,226;Cushingv.  Ayr,  25  Maine,  888;  condition  broken,  and,  four  years  after 

Chase  v.  Palmer,  25  Maine,  841.  the  death  of  the  mortgagor,  conveyed  to 

(A  written  surrender,  not  recorded  one  having  no  actual  notice  of  the  mort- 

within  thirty  days,  is  wholly  inoperative,  gage,  and  aftected  by  it  only  so  far  as 

Southed  V.  Wilson,  29  Maine,  56.  it  varied  constructively  from  the  regis- 

Where  a  mortgagee  took  possession  of  try;  and  the  purchaser  occupied  eighteen 

the  land,  under  an  execution^  in  presence  years  and  made  valuable  improvements; 
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to  redeem,  the  .plaintiff  is  required  to  pay  the  debt  by  a  given 
time,  usually  six  months  from  liquidation  of  the  debt,  in  default 

« 

and  the  mortgagor's  estate,  being  Insol-  for  the  debt,  noless  anthorized  by  Chan- 
vent,  was  administered  by  the  mortga-  eery. 

gee;  held,  the  right  of  redemption,  as  (If  a  suit  at  law  has  been  commenced 

against  the  purchaser,  must  be  deemed  on  the  bond,  a  bill  for  foreclosure  may 

to  have  been  abandoned  by  all  parties  be  brought  without  discontinuiDg  it;  but 

interested,  and  a  bill  for  that  purpose,  no  judgment  will  be  rendered  or  execu- 

brought  by  a  devisee  of  one  of  the  mort-  tion  issued  in  such  suit,  without  leave  of 

gagor's  heirs,  was  dismissed.    Dexter  v.  Chancery.    If  the  suit  in  against  one  not 

Arnold,  1  Sumn.  109.  party  to 'the  bill,  against  whom  it  is 

But  where  a  part  of  several  parcels  of  doubtflil  whether  there  could  be  a  decree 

land,  mortgaged  by  one  deed,  have  been  over,  in  case  of  deficiency,  though  made 

conveyed  by  the  mortgagee  to  a  bona  fide  a  party;  and  if  the  land  is  insufficient 

purchaser,  against  whom  the  right  of  re-  security  for  the  whole  debt;  the  court 

demption  is  barred  by  lapse  of  time;  the  will  allow  the  suit  to  proceed  in  order  to 

mortgagor  may  still  redeem  such  por-  settle  the  validity  of  a  defence,  but  will 

tionsof  the  land  as  remain  in  the  mort-  not  issue  execution   without  leave  of 

gagee's  possession.    1  Sumn.  109.  Chancery.    Suydam  v.  Bartle,  9  Paige, 

In  Vermont,  the  mortgagor  is  aUowed  294.  See  Thomas  v.  Brown.  lb.  820.) 
by  the  decree  a  definitive  time,  sometimes  The  bill  must  set  forth  whether  any 
one  and  two  years,  to  redeeno,  and,  in  de-  proceedings  have  been  had  at  law  upon 
fault,  the  equity  of  redemption  is  fore-  the  debt;  and,  if  judgment  has  been  re- 
dosed.  In  Connecticut,  the  land  mort-  covered,  the  bill  will  1^  dismissed,  unless 
gaged,  upon  foreclosure,  is  never  decreed  the  sheriff"  has  returned  oq  execution, 
to  be  sold.  The  bill  of  foreclosure  is  nut  that  the  debtor  has  no  property  except 
a  proceeding  in  rem;  there  is  no  sale,  and  the  mortgaged  premises.  Sales  shall  bo 
possession  is  not  enforced.  The  mortga-  made,  and  deeds  given,  by  a  master,  and 
gor  is  allowed  fifteen  years  to  redeem,  shall  vest  tho  same  title  in  the  purchaser 
after  entry  by  the  mortgagee  for  breach  that  a  foreclosure  would  have  vested  in 
of  condition.  Where,  before  foreclosing,  the  mortgagee,  and  shall  be  as  valid  as 
a  suit  has  been  brought  on  the  note,  the  if  executed  by  both  mortgagor  and  mort- 
costs  of  such  suit  Income  part  of  the  gagee.  2N.  Y.  Rev.  Sts.  191-3. 
mortgage  debt.  By  a  later  act,  in  case  (Adecreeofforeclosure  and  consequent 
of  a  suit  upon  a  mortgage  before  it  is  sale,  upon  a  bill  filed  against  the  moriga- 
due,  a  tender  of  the  debt  and  costs  de-  gor  alone,  do  not  bind  purchasers  from 
feats  the  action.  So,  if  a  part  only  is  him.  Watson  v.  Spence,  20  Wend,  2(K). 
due,  a  tender  of  such  part  defeats  the  Nor  can  they  be  ejected  upon  execution, 
action,  and  stops  the  interest.  Smith  v.  Fuller  v.  Van  Geesen,  4  Hill,  171. 
Bailey,  1  Shaw,  168;  lb.  267;  4  Kent,  A  purchaser  under  a  void  decree,  in 
181;7Conn.  162;16, 19;Conn.  Sts.  1640,  possession  of  land,  is  regarded  as  a 
80;  1856,  106.  stranger,  and  cannot  set  up  against  the 

In  New  York,  upon  a  bill  for  foreclo-  owner  of  the  equity  an  outstanding  title 

sure  or  satisfaction,  the  coart  may  decree  in  the  mortgagee,  at  whose  suit  the  Ue- 

a  sale  of  the  whole  or  a  purt  of  the  land,  cree  was  obtained.   lb.    The  deed  takes 

(It  is  held  in  Alabama,  that  the  decree  effect  immediately,  though  the  master's 

cannot  properly  leave  it  discretionary  report  is  made  afterwanls.     Fuller  v. 

with  the  master  to  sell  the  whole  or  a  Van  Geesen,  4  Hill,  171. 

part  of  the  land.    Walker  v.  Ilallett,  1  If  the  mortgagee  become  the  purchaser. 

Alab.  N.  S.  880.1  &nd  agree  in  writing  to  convey  to  a  third 

When  a  bill  is  filed  for  satisfaction,  the  person,  no  redemption  will  be  allowed, 
court  may  not  only  compel  a  delivery  of  though  the  deed  have  not  actually  passed, 
the  land  to  a  purchaser,  but,  on  the  re-  Merritt  v.  Lambert,  7  Paige,  844.) 
turn  of  the  report  of  sale,  may  decree  The  surplus  proceeds  shall  be  bronght 
payment  of  any  balance  remaining  due,  into  court  for  the  use  of  the  defendant 
and  recoverable  by  law,  either  from  the  or  other  party  entitled,  and,  if  not  taken 
mortgagor  or  a  surety,  if  the  latter  be  out  in  in  three  months,  invested  for  tlieir 
joined  in  the  bill;  and  issue  executions,  benefit.  If  the  bill  is  filed  for  the  pay- 
as  in  other  cases.  During  and  after  such  ment  of  an  instalment  or  of  interest,  it 
process,  no  suit  at  law  shall  be  brought  shall  be  dismissed,  upon  the  defendant'j 
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of  which  the  bill  is  dismissed;  and  this  proceeding  is  a  bar  to  a 
new  bill,  and  equivalent  to  a  foreclosure.^ 

'  4  Kent,  185. 

ixnying  Ibe  amoant  due,  with  costs,  rltj  against  waste,  Sec.  Creditors  mi^y 
before  tbe  decree  for  a  sale.  If  paid  redeem  in  succession,  according  to  their 
afterwards,  proceedings  shall  be  stay(;d,  respective  priority,  paying  seven  per 
but  a  decree  of  foreclosure  and  sale  en-  cent  interest.  The  mortgagee  need  not 
tered.  to  be  enforced  upon  any  subsequent  make  a  claimant  under  a  subsequent  de- 
default,  on  a  new  petition,  and  by  a  fur-  cree  party  to  the  bill.  Provision  is  made 
ther  order.  In  such  case,  the  court  will  for  foreclosure  by  means  of  a  public  ad- 
ascertain,  through  a  master,  whether  a  vertisement.  Within  fifteen  months  after 
portion  of  the  land  may  be  sold,  suffi-  an  execution  sale,  the  mortgagor  may 
cient  to  pay  what  is  due,  and  decree  ac-  redeem  the  whole  of  the  premises  or  any 
cordingly.  If  a  sale  of  the  whole  will  part  separately  sold,  subject  to  redemp- 
be  most  beneficial,  such  sale  will  be  de-  tion  by  any  other  creditor.  N.  Y.  Laws, 
creed,  and  the  whole  debt  paid,  deduct-  1887,  46&-6;  1888,  261-8;  1840,  28^90; 
ing  interest  on  the  portion  not  due,  if  .  1842,  888,  409)  1844,  629;  Sts.  1847, 
not  payable  on  interest;  or  the  court  608.  See  Cameron  «.  Irwin,  6  HUl,  276; 
may  order  such  portion  to  be  put  out  at  Wilson  v.  Troup,  2  Cow.  195;  Amot 
interest  for  the  benefit  of  the  parties,  v.  Post,  6  Hill,  66;  Lamerson  v.  Mar- 
2N.  Y.  Rev.  St.  191-8.  See  William-  vin,  8  Barb.  9;  Yan  Slyke  v.  Shelden, 
son  V.  Champlin,  8  Paige,  70;  Shufelt  v.  9,  278. 

Sbufelt,  9,  187;  Sabin  v,  Stickney,  9  In  New  Jersey,  the  statute  provides. 

Verm.    155;    Harris   v.    Fly,    7,    421;  that  possession  by  the  mortgagee  twenty 

M'Carthy  v.  Graham,  8,  480;  Van  Hook  yefcrs  after  default  of  pajrment  shall  bar 

V.   Throckmorton,    lb.    88;  Yecbte    v.  the  right  of  redemption.    Upon  a  bill 

Brownell,  lb.  212;  Norton  v.  Stone,  lb.  for  foreclosure,  the   court   may  order 

222;  Beekman  v.  Gibbs.  lb.  511;  Post  a  sale  of  the  whole,  or  a  sufficient  por- 

V.  Leet,  lb.  887;  Seaman  v.  Hicks,  lb.  tion  of  the  land,  either  by  a  master,  or 

655;  Torrey  V.  Bank,  Sic.,  9.  149;  Far-  by  a  sheriff  upon  fieri  facia*.    But  the 

mers'.  &c.  v.  Millard,  lb.  620;  Ruckman  sale  shall  pass  no  greater  estate,  than 

V,  Astor,  lb.  517;  Manhattan,  &c.  v.  the  mortgagee  would  have  acquired  by 

Greenwich,  &c.,  4  Edw.  Cha.  815;  Burr  foreclosure.    Where  a  mortgagee  suea 

V.  Stanley,  4  Edw.  Ch.  78;  York  v.  Al-  either  hpon  the  mortgage  or  the  bond, 

len,  3  Tiffa.  104.  if  there  is  no  suit  in  equity  pending  at 

(In  Kentucky,  where  a  mortgage  is  the  time,  and  the  defendant  brings  into 
payable  by  instalments,  the  mortgagee  court  the  amount  of  debt  and  cost;  the 
may  enter  upon  the  first  breach  and  re-  court  will  discharge  him  from  the  mort- 
main in  possession,  subject  to  account,  gage,  and  order  a  reconveyance  and  a 
but  shall  not  have  a  foreclosure  of  the  delivery  to  him  of  all  evidences  of  title, 
whole  land.  Caufman  v.  Sayre,  2  B.  The  purchaser  takes  no  greater  estate, 
Monr.  208.  See  Massina  v.  Bartlett,  8  than  the  mortgagee  would  have  done  by 
For.  277;  Lieverett  v.  Redwood,  9,79;  foreclosure..  If  a  part  of  the  debt  is  not 
Walker  v.  Hallett,  1  Ala.  (N.  S.)  879.  due.  the  whole  land  may  be  sold  and  the 
Adopting  the  same  practice  as  in  New  whole  debt  paid  with  a  rebate  of  inte- 
York.)  rest.     1  N.  J.  L.  412,  705,  162;  1  Rev. 

By  later   statutes,  land   sold   under  Sts.  917-18-20. 

mortgage,  or  a  decree  thereon,  may  be  In  Georgia,  where  application  is  made 

redeemed  in  one  year.    So  any  distinctly  to  the  court  for  foreclosure  of  a  mort- 

sold  portion  of  the  whole.    Ten  per  cent  gage,  the  court  shall  order  that  the  debt 

interest  shall  be  paid.    A  tender  may  be  be  paid  on  or  before  the  first  day  of  the 

made  either  to  the  officer  or  the  pur-  next  term^-the  order  to  be  served  and 

chaser,  who  shall  give  a  certificate  of  tho  published  in  a  newspaper;  and.  if  not 

payment;  or,  in  case  of  their  refusal,  complied  with,  the  court  may  render 

absence,  or  disability,  or  if  they  are  un-  judgment  for  the  amount  due,  and  pass 

known,  to  tbe  public  treasurer.     The  a  rule  absolute  for  a  sale  of  the  land,  as 

certificate  to  be  recorded.    The  mort-  upon  execution     The  surplus  money, 

gagee  has  possession  after  a  sale,  unless  if  any,  shall  be  paid  to  the  mortgagor, 

in  eight  days  the  mortgagor  gives  seen-  If  the  mortgagor  make  affidavit  of  pay- 
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§  7*  In  this  country,  the  proceedings  for  redemption  are  usu- 
ally prescribed  by  8tatute.(a) 

ments  or  set-off^,  which  ought  to  he  to  pay  the  money  due,  may  be  broagbt 
allowed  him,  the  court  shall  submit  the  without  previous  tender;  but  the  plain- 
matter  to  auditors.  Prince,  168,  428-41  tiff  shall  pay  costs,  unless  the  defendant 
See  Hobby  v,  Pemberton,  Dudl.  212;  has  unreasonably  neglected  or  refused  to 
Butt  B.  Maddoz,  7  Greo.  495.  render  an  account. 

In  North  Carolina,  a  strict  foreclosure  (See  Bourne  v.  Littlefield,  29  Maine, 

has  been-  allowed.    Spiller  v.  Spiller,  1  802.    Filing  a  bill  is  the  commencement 

Hayw.  482.    See  chap.  87)  Ingram  v*  of  suit.    Van  Yronker  v,  Eastman,  7 

Smith,  6  Ired..Equ.  97.  Met.  157.) 

In  Ohio,  the  mortgagee  may  have  a  Where,  after  entry  of  the  mortgagee, 

decree  of  foreclosure,  where  the  debt  it  appears  that  he  has  not  unreasonably 

equals  two-thirds  of  the  value  of  the  neglected  or  refused  to  render  an  account, 

land;  and  he  may  demand  a  sale.    In  the  court,  upon  a  bill  to  -redeem,  may 

Tennessee,  the  mortgagor  has  two  years  award  to  him,  in  addition  to  the  balance 

to   redeem,  after   confirmation   of  the  due  on  the  mortgage,  interest  thereon, 

master's  sale,  under  a  decree  of  foreclo-  from  the  expiration  of  three  years  after 

sure.    4  Kent,  181,  n. ;   5  Ham.  856;  entry,  to  the  time  of  rendering  Judgment. 

Henderson  v.  Lowry,  5  Terg.  240.  at  a  rate  not  exo^ing  12  per  cent,  a 

In  Iowa,  foreclosure  is  obtained  by  year.    Substantially  the  same  provisioii 

civil  action,  a  Judgment  for  the  amount  as  to  tender  is  made  in  Maine.    In  the 

due,  and  a  sale.    If  the  sale  does  not  latter  State,  if  the  mortgage  is  given  to 

satisfy  the  debt,  a  general  execution  may  secure  the  payment  of  money  only,  and 

issue..    Iowa  Rev.  Sts.  1860,  65.    See  the  whole  is  due,  after  payment  or  tea- 

Gorley  V.  Hobart,  8  Clarke,  858;  Carroll  der,  the  mortgagor  may,   by  a  bill   ia 

V.   Reddington.  7  lb.  886;  Duncan  v.  equity,  compel  the  mortgagee  to  give  a 

Hobart,  8  lb.  887;  Deland  v.  Mershon,  7  deed  of  release,  if  he  has  neglected  or 

lb.  70;  Montgomery  v.  Chadwick,  lb.  refused  to  do  it,  though  not  in  possession ; 

114.  or  be  may  proceed,  as  above  provided. 

In  Wisconsin,  upon  a  bill  for  foreclo-  without  a  tender, 

sure,  a  sale  is  ordered,  with  a  decree  (In  -the  same  State,  a  bill  in  equity  to 

against  the  lAortgagor  for  the  balance  of  redeem  lies  against  the  State.    The  sta- 

the  debt.    Wis.  Rev.  Sts.  428.    See  also  tute  relating  to  tender  does  not  appiv  to 

Sts.   1857,  19;    1858,  184;    1859,   217,  suits  in  the  United  States  Court.    Gror- 

240;  Babcock v.  Perry,  8  Wis.  277 ;  Pierce  don  v.  Hobart,  2  Sumn.  401 .) 

V.  Kneeland,  7  lb.  224.           '  Where  the  mortgagee,  or  one  claiming 

In  Minnesota,  a  mortgage  is  foreclosed  under  him,  has  entered  for  breach  of 

by  sale  upon  a  bill  in  equity,  or,  where  condition,  the  mortgagor,  or  any  one 

there  is  an  express  power  of  sale,  by  a  claiming  under  him,  may  redeem  within 

gublic  advertisement.  A  decree  may  three  years,  by  bringing  a  bill  in  equity. 
0  had  for  payment  of  the  balance  The  court,  upon  a  hearing,  may  render 
Min.  Rev.  Sts.  484,  487,  469.  See  Sts.  judgment  according  to  equity  and  good 
1858,  ch.  61.  conscience,  and  award  execution  accord- 
In  California,  foreclosure  is  effected  by  ingly ;  and,  if  the  defendant  fails  to  ap- 
a  sale,  with  execution  for  the  balance  of  pear,  or  refuses  to  comply  with  the  order 
the  debt.  Cal.  Dig.  200.  See  Vallejo  or  judgment,  the  money  shall  be  paid 
V.  Randall,  5  Cal.  461;  M'Millan  v.  Rich-  into  court,  and  execution  issue.  In  New 
ards,  9  lb.  865;  Emeric  e.  Toms,  6  lb.  Hampshire,  payment  or  tender  will  ren- 
155;  Nagle  v.  Macy,  9  lb.  426;  Harlan  der  the  mortgage  void.  If  the  mortga- 
V.  Smith,  6  lb.  178;  Rollins  v.  Forbes,  gee  refuse  to  release  or  to  state  an  ac- 
10  lb.  299;  Rowe  v.  Table,  &c..  lb.  441 ;  count  upon  a  written  request,  the  mort- 
Bowen  v.  May,  12  lb.  848.  gagor  may  petition  the  court,  and,  upon 
(a)  In  Massachusetts,  a  tender  for  the  his  bringing  the  money  into  court,  if 
purpose  of  redemption  may  be  made,  merely  tendered  previously,  the  court 
even  before  entry  for  breach  of  condition,  shall  order  a  discharge,  and  an  attested 
If  not  accepted,  a  tender  shall  not  pre-  copy  of  the  decree  shall  be  recorded  in 
vent  a  foreclosure,  unless  a  suit  thereon  the  registry  of  deeds.  If  the  mortgagee 
is  commenced  within  one  year  thereafter-  refuse  to  state  an  account,  the  court  shall 
wards.    A  bill  for  redemption,  offering  ascertain  the  amount  due,  and  make  a 
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§  8.  The  question  has  frequently  arisen,  whether  the  foreclo- 
sure of  a  mortgage  operates  as  payment  or  extinguishment  of 
the  debt, (a)  or  whether  the  mortgagee  may  still  maintain  an 
action  at  law,  for  the  balance  due  him,  after  deducting  the  fair 
value  of  the  property.   The  better  opinion  is  said  to  be,  that  such 

• 

similar  decree.     Mass.  Ro^.  Sis.  686 1  would  call  upon  him  at  home,  he  would 

Sts.  1850,  ch.  21;  Sts.  1868,  909;  Me.  furnish  all  the  information  in  his  power. 

L.  1887^48&-40;  Rev,  St.  556$  N.  H.  St.  Without  thus  applying,  the  mortgagor 

1829,  580-1  s  Rev.  St.  216.  hronght  a  bill  to  redeem.    Held,  it  would 

(If  the  mortgagor  would  avail  himself  not  lie.  Fay  v.  Valentine,  2  Pick.  546. 
of  a  tender  made  by  a  third  person,  he        But  where,  upon  a  demand  made,  the 

must  bring  a  bill   in  reasonable  time,  mortgagee  said,  he  had  no  other  account 

Bailey  «.  Willard,  8  N.  H.  429.    A  ten-  to  render  than  one  rendered  two  years 

der  must  be  unconditional.    Wendell  v.  before,  which  turned  out  to  be  erroneous; 

N.  H  ,  &c.,  9, 404.    See  Currier  v.  Web-  held,  a  snflScient  demand  and  refusal  to 

ater,  46  N.  H.  226;  Brown  v.  Simons,  44  sustain  a  bill  for  redemption.    Battle  v. 

N.  H.  476;  45  lb.  211;  Holton  v.  Brown,  GriflSn,  4  Pick.  6. 
18  Yerm.  224.    If  a  mortgage  is  assigned        Such  demand  may  be  valid,  though 

just  before  the  right  of  redemption  ex-  accompanied  by  other  demands  and  pro- 

pires,  for  the  purpose  of  preventing  a  posals,  which  the  mortgagee  is  not  bound 

tender,  the  time  may  be  enlarged.  Dem-  to  notice.    Allen  v.  Clark,  17  Pick.  47. 

ingv.  Comings,  11  N.  H.  474.)  The  account  should  state,  not  only  the 

In  Massachusetts,  after  the  death  of  amount  due,  but  the  items.  lb.    In  New 

the  mortgagor,  only  his  heir  or  assignee  Hampshire,  unless  the  demand  for  au 

can  redeem.    In  Maine,   the  executor  account  is  immediately  complied  with, 

also  may  do  it*    Smith  v.  Manning,  9  the  right  of  redemption  lasts  till  it  is. 

Mass.  422;  Me.  Rev.  St.  557.  Wendell  v.  N.  H.  &c.,  9  N.  H.  404. 

The  statutory  provision  in  Massacbu-        In  Maino.  where  the  mortgagee,  or  any 

setts,  authorizing  a  mortgagor  to  bring  a  one  claiming  under  him,  has.  entered  fibr 

bill  for  redemption,  without  actual  ten-  condition  broken,  the  mortgagor,  or  any 

der,  after  having  demanded  an  account  one  claiming  under  him,  may  redeem 

from  the  mortgagee,  has  been  the  subject  within  three  years  after  such  entry,  by 

of  judicial  construction  in  several  cases,  bringing  a  bill  in  equity.    The  court , 

A  mortgagee  was  asked  by  the  as-  upon  a  hearing  of  the  bill,  may  rendt'r 
signee  of  the  mortgagor,  at  the  office  of  judgment  according  to  equity  and  good 
the  former,  in  W.,  what  was  due  on  the  conscience,  and  award  execution  accord- 
mortgage.  He  answered  that  he  owned  ingly ;  and,  if  the  defendant  does  not  ap- 
the  whole  estate;  and,  to  a  second  in-  iiear,  or  refus<is  to  comply  with  the  order 
quiry,  that  the  records  would  show,  or  judgment,  the  money  shall  be  paid 
Being  asked  what  money  would  answer,  into  court,  and  execution  issue.  1  Smith's 
he  replied,  nothing  but  specie;  and  that,  St.  159-63. 

if  tendered,  he  should  act  his  pleasure  (If  a  mortgagee  of  land  in  Maine,  ia 
about  receiving  it;  and,  if  he  took  it,  he  possession  for  breach  of  condition,  re- 
would  discharge  upon  the  records.  He  quire,  as  the  terms  of  redemption,  pay- 
also  said,  that  his  papers  were  at  C,  ment  of  more  than  'is  due,  the  party 
(distant  eight  or  nine  miles  from  W.,)  paying  may  recover  back  the  money  ia 
and  he  could  not  ascertain  the  sum  due.  Massachusetts,  in  an  action  for  money 
Held,  a  sufficient  demand  and  refusal,  had  and  received.  Casenove  v.  Cutler, 
to  sustain  the  bill ;  but  not  such  an  un-  4  Met.  246.  See  Cushing  v.  Ayer,  25 
rentonable  refusal,  as  would  subject  the  Maine..  888;  Pease  v.  Benson,  28  Mass. 
defendant  to  costs.  Willard  v.  Fiske,  2  886.)  ' 
Pick.  540.  (a)  It  does  so  operate,  if  the  property 

A  mortgagor  asked  the  mortgagee,  equals  the  debt  in  value,  even  though  the 

when  absent  from  the  town  where  the  foreclosure  is  effected  by  an  assignee, 

latter  resided,  to  make  out  and  furnish  holding  only  a  part  of  the  mortgage  debt, 

in  reasonable  time  an  account  of  the  sum  Johnson  v.  Candage,.  81  Maine,  28;  Bas 

due.    He  replied,  that,  if  the  mortgagor  sett  v.  Mason,  18  Conn.  181. 
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action  may  be  brought.(a)  This  question  also  involves  the  fur- 
ther one,  whether  the  foreclosure  ia  thereby  opened,  and  the 
right  of  redemption  revived.^  Judge  Story  says,  if  foreclosure 
of  a  mortgage  operated  as  payment  of  the  debt,  it  would  fre- 
quently prove,  in  literal  exactness  of  language,  mortutim  vadium^ 
a  dead  ^ nd  worthless  security.  If  the  mortgagee  is  compellable 
to  make  an  election,  the  pursuit  of  a  remedy  upon  the  personal 
security  is  an  abandonment  of  the  pledge,  while  an  appropria- 
tion of  the  latter  is  an  abandonment  of  the  debt  In  a  case 
therefore  of  suspected  insolvency,  he  would  be  encircled  with 
perils  on  every  side;  and,  instead  of  a  double  security  for  his 
debt,  would  be  left  with  scarcely  a  single  plank  to  save  himself 
in  the  shipwreck.'  The  English  authorities,  upon  both  the 
points  above  stated,  seem  somewhat  confused  and  contradictory. 
It  was  held,  in  an  early  case,  that  a  suit  upon  the  bond  after 
foreclosure  opened  the  foreclosure,  and  let  in  the  mortgagor  to 
redeem.  And  Lord  Thurlow  is  said  to  have  declared,  that  after 
foreclosure,  so  long  as  the  mortgagee  kept  the  estate,  he  must 
take  it  in  satisfaction,  because  there  was  no  means  of  ascertain- 
ing how  far  it  paid  the  debt;(d)  but,  after  having  sold  it,  ho 
might  recover  the  balance  due,  in  a  suit  upon  the  bond.  Oh  the 
other  hand,  in  the  case  of  Perry  v.  Barker,  Lord  Eldon  inclined 
to  the  opinion,  that,  after  sale,  no  suit  would  lie  upon  the  bond, 
because  the  plaintiff  had  disabled  himself  to  reconvey  the  estate; 
but,  at  the  same  time,  he  remarked  that  Lord  Thurlow  had 
decided  that  such  action  would  lie,  either  with  or  without  a  sale. 
In  a  subsequent  hearing  of  the  same  case,  Lord  Erskine  held, 
that  a  foreclosure  was  no  bar  to  a  suit  upon  the  bond;  but  that 
the  mortgagor  was  thereby  enabled  to  redeem,  and,  if  the  mort- 
gagee had  sold  the  land,  he  would  be  allowed  time  to  get  it 
back.     But  ha  also  held,  that,  where  this  was  impracticable, 

'  4  Kent,  188.    See  Coote,  570-1 ;  Mc-    v.  Swan,  8  Mfts.  474)     See  Gullum  v. 
Cotter  V,  Jay,  8  Tiffa.  80.  Emanael,  1  Ala.  (N.  S.)  28. 

'  Hatch  V.  White,  2  Gain.  154;  (Omaly 

(a)  J  fortiori  J  after  mere  entry  to  fore-    9  Beav.  849,  the  Master  of  the  Rolls  ex- 
close.    See  ch.  87.  pressed  the  saue  opinion. 
(6)  In  the  case  of  Lockhart  o.  Hardy, 


HOSIOAOE.    BBMEDIE8 — IS  EQUITr — ^FOBEGLOSTJBE,  ETC.    667 

Chancery  would  restrain  the  suit  by  a  perpetual  injunction.^ 
Judge  Story  questions  the  correctness  of  the  rule,  which  allows 
a  court  of  equity  to  restrain  such  suit,  before  the  creditor  has 
received  full  satisfaction;  and  also  that,  by  which  the  suit  is  held 
to  have  the  effect  of  opening  the  foreclosure.  A  foreclosure 
may  well  be  deemed  a  ptarchase^  at  the  full  value  of  the  land,  if 
less  than  the  debt,  and,  if  greater,  at  the  amount  of  the  debt.. 
Where  the  value  much  exceeds  the  debt,  a  foreclosure  can  very 
rarely  take  place;  it  is,  therefore,  of  itself,  ^m^na /act e  evidence 
of  inferior  value.  By  taking  the  laud,  the  creditor  incurs  an 
inconvenience.  If  it  afterwards  fall  in  value,  he  is  the  loser, 
and,  therefore,  ho  ought  to  be  benefited  by  any  rise  in  value.  If, 
after  foreclosure,  the  mortgagee  should  seek  further  relief  in 
eqidiy^  there  might  be  ground  for  enforcing  the  principle  of 
reciprocal  equity;  but  there  seems  to  be  no  ground,  upon  which 
equity  should  decree  an  injunction,  in  such  case,  against  the 
enforcement  of  legal  rights.  And,  even  if  it  should  thus  inter- 
fere, where  the  mortgagee  still  retains  the  estate,  it  would  seem 
that,  after  a  sale,  he  ought  to  recover  the  balance  remaining  due. 
.But,  at  all  events,  all  decisions  concur  in  the  principle,  that  at 
law  foreclosure  does  not  bar  a  suit  for  the  balance  of  the  debt.' 
Judge  Story  proceeds  to  remark,  that,  whatever  may  be  the 
doctrine  of  Chancery  upon  the  subject,  when  acting  upon  its 
own  peculiar  principles  alone,  yet,  where  a  statute  expressly 
limits  the  right  of  redemption  to  a  certain  time  after  possession 
taken,  and  negatives  it  afterwards,  a  foreclosure  cannot  be 
opened  by  a  suit  upon  the  bond.(a) 

^  Dashwood  v.  Biythway,  1  Equ.  Can.  '  Hatch  v.  White,  2  GalH.  15(MM>-1. 

Abr.  817;  Tooke  v. ,  2  Dick.  786;  See  Hall  v.  Hall,  46  N.  H.  240;  Batler  9. 

Perry  v.  Barker,  8  Yes.  527;   lb.,  18  Seward,  10  Allen, 466. 
Ves.  197. 

(a)  In GoDDecticat and  Mississipi. after  62;  Goit  v.  Fitch,  Kirby..  254;  McEwen 

foreclosnre,  the  mortgagee  may  maintain  v.  Welles,  I  Root,  202;  Southard  v.  Wil- 

an  action  for  so  much  of  his  debt  as  the  son,  29  Maine,  56;  Stark  v.  Mercer,  8 

estate  is  insnfflcient  to  satisfy,  estimating  How.  877. 

the  ralue  at  the  time  when  the  right  of  In  New  York,  it  has  been  decided  that 

redemption  expires.    And  in  Gonnecti-  a  foreclosure  is  not  opened  by  bringing  a 

cut,  the  bringing  of  such  action  shall  not  snit  for  the  debt.    Lansing  v.  Goelet,  9 

<ipen  the  foreclosure.    Gonn.   St.    194.  Gow.  846.               « 

Stark   V,  Mercer,   8    How.    877.     See  (Declaration  on  a  bond.    Plea,  that  the 

The   Derby,  &c.  v.  London,    8  Gonn.  bond  was  executed  to  secure  a  mortgage, 
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§  9.  The  right  of  redemption  may  be  revived  by  the  acts  of 
the  mortgagee,  or  by  special  agreement,  even  after  foreclosure. 
Thus  the  foreclosure  is  waived  by  a  subsequent  acceptance  of 
the  money  due,  or  a  part  of  it^  So  a  mortgagee,  having  taken 
legal  possession  of  the  land  for  foreclosure,  afterwards  agreed 
in  writing  with  the  mortgagor,  that  he  would  reconvey,  wheu- 
«yer  the  debt  should  be  satisfied  from  the  rents  and  profits,  or 
otherwise.  After  the  lapse  of  three  years  from  entry,  the  mort- 
gagor brought  a  bill  to  redeem,  and  a  redemption  wa^  decreed.' 
So,  where  the  assignee  of  a  moi*tgage,  having  purchased  the 
land  i^t  a  sale  made  under  a  deci'ee  for  foreclosure,  agreed  with 
the  mortgagee,  for  valuable  consideration,  to  hold  the  land  as 
security  for  the  sum  paid  for  the  assignment,  and  in  trust  for 
the  assignor;  decreed  in  equity,  that  the  assignee  should  recon- 
vey to  the  assignor  upon  payment  of  the  sum  stipulated,  deduct- 
ing equitable  allowances  for  profits  and  waste.^    On  the  other 

^  Batchelder'v.  Robinson,  6  N.  H.  12;  Fisher  v.  Shaw,  42  Maine,  82;  Hord  v. 

Hoore  v.  Bea8om,44  N.  H.  216;  Free-  Coleman,   lb.  182;  Hobbs  v.  Fuller,  9 

man  v.  Atwood,  60  Maine,  478;  Strong  Gray,  98. 

V.  Blanchard.  4  Allen,  588;  Doming  v.  *  Quint  v.  Little,  4  Oreent.  495. 

Comings,  11  N.  H.  474;  27  Maine,  2B7;  *  Southgate  v.  Taylor,  5  Munf.  420. 
JoBlin  V.  Wyman,  9  Gray,  68.    But  see 

which  was  foreclosed,  and  the  premises  In  Massachusetts.  (Mass.  Rer.  Sis. 

sold,  whereby  the  debt  was   satisfied.  688,)  the  Revised  Statutes  provide,  that. 

Replication  and  proof,  that  ,the  premises  where  a  mortgagee  sues  after  foreclosure 

did  not  sell  for  enough  to  pay  the  bond  for  the  balance  of  his  debt,  the  mortgage 

and  mortgage.    General  demurrer  and  shall  have  the  right  to  redeem  at  any 

joinder.    Judgment  for  the    plaintiffs,  time  within  one  year  from  judgment  re- 

The  Globe,  &c.  v.  Lansing,  5  Cow.  880.)  covered. 

But,  in  Vermont,  it  was  held  to  be  The    mortgagee   may  sue   upon  the 

reasonable,  though  not  actually  decided,  mortgage  note,  after  entry  for  condition 

that  the  foreclosure  should  be  opened,  broken,  and  before  foreclosure.    It  is  no 

and  that  the  mortgagor,  on  being  sued,  defence,  that  the  value  of  the  property 

might  file  his  bill  to  redeem,  on  payment  equals  the  amount  of  the  note.    Bank, 

of  debt  and  costs;  and  that  the  mort-  &c.  v.  Fox,  Maine  S.  J.  C,  April  T., 

gagee,  when  he  brings  the  suit,  should  1841 — Law  Rep.  July,  '41,  p.  121.    See 

have  power  to  reconvey.    In  the  same  Briggs  v.  Richmond,  10  Pick.  896.    Iii 

State,  an  action  may  be  maintained 'Upon  Kew  Hampshire,  after  foreclosure,  the 

promissory  notes,  though  secured  by  a  property  is  treated  as  payment  pro  tanto, 

mortgage  which    has    been  foreclosed,  If  more  notes  than  one  were  secured, 

and  though,  with  others  secured  in  the  and  one  only  was  due  at  the  time  of  An- 

same  way,  they  were  described  in  the  try,  the  payment  shall  be  applied  to  this 

bill  of  foreclosure ;  if  not  presented  to  one.    Hant  v.  Stiles,  10  N.  H.  466.    See 

the  master  on  taking  the  account,  nor  Green  v.  Cross,  45  N.  H.  574.    In  Maine, 

Included  in  the  decree.    Lovell  v.  Le-  where  a  mortgage  is  foreclosed,  the  value 

land,  8  Verm.  581;  Langdon  v.  Paul,  20  of  the  land  shall  go  to  extinguish  the 

Verm.    217.    See    Cooper  v    Cole,  88  debt,  wholly  or  jrro  tanto.    Southard  r. 

Term.  185;  Lawrence  v.  Fletcher  8  Met.  Wilson,  29  Me.  56. 
165;  10,  844;  Leland  v,  Loring,  10,  125. 
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hand,  where  a  mortgaged  estate  has  been  Sold,  and  the  mortga- 
gee discharges  the  mortgage,  upon  tlj^e  supposition  that  the  sale 
is  valid,  and  it  is  afterwards  set  aside,  the  mortgage  will  be 
revived  in  equity.  Thus  a  mortgagee  purchased  the  mortgaged 
estate  at  a  sale  upon  execution,  and,  having  received  a  deed 
from  the  officer,  entered  satisfaction  on  the  mortgage.  Upon  a 
bill  in  equity  filed  by  the  debtor,  to  set  aside  the  sale  as  irregu- 
lar and  void,  it  was  decreed  that  the  sale  be  set  aside,  and  the 
deed  cancelled;  but  also,  that  the  complainant  should  pay  the 
amount  due  to  the  defendant,  within  a  certain  time,  or  else  the 
mortgage  be  foreclosed  and  the  land  sold.^ 

^  10.  Upon  the  general  principle,  that  equity  interferes  only 
where  there  is  no  adequate  remedy  at  law;  a  widow,  claiming 
dower,  c«nnot  maintain  a  bill  in  equity  to  redeem,  where,  under 
the  circumstances,  she  might  maintain  a  suit  at  law.  Hence,  the 
bill  must  allege,  either  that  the  husband  mortgaged  the  lanji 
before  marriage,  or  that  the  wife  joined  in  a  mortgage  made 
after  marriage;  in  either  case,  the  title  of  the  wife  being  a  mere 
equity,  and  not  a  legal  estate.*  On  the  other  hand,  in  case  of  a 
mortgage  made  before  marriage,  the  widow  cannot  have  a 
remedy  at  law  against  the  mortgagee,  or  one  holding  under 
him.^ 

§  11.  In  general,  a  mortgagor  may  redeem,  after  the  mortga- 
gee has  purchased  the  land,  at  a  sale  made  under  a  judgment 
for  the  debt,  where  such  purchase  is  allowed.  But  if  the 
judgment  was  recovered  as  against  an  absconding  and  fraudu- 
lent debtor,  redemption  will  be  refused,  upon  the  maxim,  that 
"he  who  hath  done  iniquity,  shall  not  have  equity."* 

§  12.  Where  the  mortgagor,  in  a  suit  for  redemption,  pays 
money  into  court,  and  the  defendant  disputes  his  right  to  redeem, 
and  prevails,  the  defendant  is  not  entitled  to  retain  the  money. 
The  payment  is  a  provisional  one,  an  offer  to  pay  money  in  dis- 
charge of  the  debt,  and  for  the  purpose  of  removing  the  incum- 

'  ZyUtra  «.  Keith,  2  Des.  141.  162.    See  Collins  v.  Torry,  7  John.  278; 

•  Measiter  v.  Wright.  16  Pick.  151.  Goates  v.  Cheever,  1  Cow.  476;  Cooper 
See  Dickinson  v.  Gunn.  12  Allen,  647.  v.  Whitney,  8  Hill,  96. 

*  Van  Duyne  v.  Thayre    19  Wend.  *  Dabney  v.  Green,  4  H.  &  Man.  101. 
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brance.  The  defendliat,  by  bus  defence,  denies  that  there  is  any 
debt  secured  by  mortgage,  and  bis  own  foimal  act  shows  that  he 
has  no  claim  to  the  money.^ 

§  13.  Where  the  mortgagor  has  contracted  to  convey  the 
right  in  equity  to  a  third  person,  who  thereupon,  on  his  own 
account,  pays  the  mortgage  debt  to  the  mortgagee,  and  the 
mortgagor  afterwards  rescinds  the  bargain;  the  latter  cannot 
avail  himself  of  such  payment,  on  a  bill  in  equity  to  recbyer 
the  land.(a) 

*  Putnam  v,  Putnam,  18  Pick.  181, 182. 

(«)  BiU  in  equity  to  redeem  a  mort-  should  take  his  title  from  the  defendants, 
gage.  Two  of  the  plaintiffs,  purchasers  after  a  foreclosuie  of  their  mortgage, 
of  an  equity  of  redemption,  contracted  Held,  the  intention  and  efibet  of  the 
with  one  Richardson,  to  sell  him  the  land  transaction  was,  that  the  defendants  as- 
for  $5,000,  he  providing  for  the  redemp-  signed  the  mortgage  to  Richardson,  sub- 
tion  and  for  payment  of  the  mortgage  jcct  to  the  remaining  equity,  the  plain- 
debt,  amounting  to  $8,000  nearly,  and  tiffs  releasing  their  equity  of  redemption, 
securing  the  surplus  to  the  plaintiffs;  on  being  paid  or  secured  their  shares  of 
the  defendants,  the  mortgagees,  having  the  surplus  over  the  mortgage  debt;  that 
Agreed  to  convey  the  land  to  Richardson,  the  bargain  between  two  of  the  plaintiffs 
if  not  redeemed,  and  to  pay  him  the  and  Richardson  did  not  depend  upon  the 
amount  due  for  redemption,  if  it  should  consent  of  the  absent  plaintiff,  as  the  title 
be  seasonably  demanded.  Richardson  was  to  come  through  the  defendants; 
paid  the  mortgage  debt  to  the  defend-  that  Richardson's  payment  to  the  de- 
ants;  who,  in  fulfilment  of  their  agree-  fbndants  must  be  considered  as  made  for 
ment,  gave  a  bond  to  Richardson  con-  himself,  upon  a  purchase  of  the  land,  not 
formable  thereto.  Two  of  the  plaintiffs  in  discharge  ofthe  mortgage,  which  wonid 
were  parties  to  this  arrangement.  Their  defeat  the  object;  that,  although  the  ab- 
xnducement  was,  that  the  third  plaintiff  sent  plaintiff  had  no  opportunity  to  as- 
was  absent  at  sea,  and  therefore  a  title  sent  to  the  bargain  or  otherwise,  yet,  as 
could  not  be  made  to  Richardson  except  the  other  plaintiffs  were'unable  to  redeem, 
through  the  defendants,  and  also  an  ap-  the  transaction  was  the  best  that  could 
prehension  by  the  defendants,  that  the  be  done  for  him  in  preventing  a  foreclo- 
mortgagors  might  have  a  right  to  redeem  sure;  and  that  the  plaintiffs  were  not 
without  the  consent  of  the  plaintiffs,  entitled  to  redemption.  Howudv.  Agry, 
Hence,  it  was  agreed  that  Richardson  9  Mass.  179. 
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CHAPTEK  XXXIX. 

HOBTOAOE.      EQUITABLE  MOBTOAOE6  AND  LIENS. 

1.  Deposit  of  title  deeds.  4.  Lien   for   purchase-money;   lien  of 

purchaser  after  payment. 

§  1.  In  equity,  it  has  been  held  that,  if  the  owner  of  an  estate 
depoail  the  title  deeds  with  a  creditor,  this  constitutes  a  mortgage 
of  such  estate,  as  against  the*  owner  himself,  and  any  purchaser' 
from  him  having  actual  or  constructive  notice  of  the  fact;  which 
mortgage,  like  others,  may  be  enforced  by  a  bill  and  decree  for 
sale  or  foreclosure.(a)  Thus,  a  lease  having  been  pledged  by  a 
person,  who  afterwards  became  bankrupt,  to  the  plaintiff,  as 
security  for  a  loan,  the  pledgee  filed  his  bill  for  a  sale  of  the 
leasehold.  Held,  this  was  a  delivery  of  the  title  for  a  valuable 
consideration;  that  the  court  had  nothing  to  do  but  to  supply 
the  legal  formalities ;  and,  in  all  these  cases,  the  contract  is  not 
to  be  performed,  but  is  executed.  The  court  afterwards  ordered 
the  lease  to  be  sold,  and  that  the  plaintiff  be  paid  his  money.^ 
So  where  the  title  deeds  of  an  estate  were  deposited  with  the 
plaintiff  as  security,  and  the  defendant,  fourteen  years  afterwards, 
when  the  owner  was  upon  the  eve  of  bankruptcy,  took  a  mort- 
gage, ante-dated,  and  purporting,  but  untruly,  to  be  for  money 

^  Rnssel  v.  Rnsael,  1  Bro.  269,  k,  n.  to  have  his  Hen  effectnated;  and,  al- 

(In  a  note  to  this  case*  it  is  said.  Lord  though  there  was  no  Rpecial  agreement 

Thnrlow  held,  the  deposit  of  deeds  tnii-  to  assign,  the  deposit  affords  a  presnmp- 

tUd  th€  hoider  to  hav€  a.  mortgage,  and  tion  that  snch  was  the  intent.) 

(a)  As  to  equitahle  mortgages ,  see  2  side,  2  Yon.  k.  Coll.* 780.    See  Coote 
Dea.  &  Chit.  898;  8  My.  &  K.  417;  8  220.      Such   mortgage    cannot   prevail 
Yon.  &  Coll.  55.    In  case  of  foreclosure  against  a  creditor  Without  notice,  who 
of  an  equitable  mortgage,  six  months  afterwards  recovers  a  Judgment.    Whit- 
are  allowed  to  redeem.    Thorpe  v.  Gar-  worth  r.  Gaugain,  8  Hare,  416. 
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then  advanced;  and  the  defendant  had  notice  of  the  deposit,  but 
avoided  inquiring  for  what  purpose  it  was  made  :  held,  in  a  bill 
brought  by  the  plaintiff  against  the  defendant  for  forcjclosure, 
that  the  latter  should  either  pay  the  plaintiff's  demand,  or  stand 
foreclosed,  &c.  The  court  remarked,  that  the  deposit  of  title 
deeds  as  security  is  evidence  of  an  agreement  to  make  a  mort- 
gage, and  the  agreement  is  to  be  earned  into  execution  by  the 
court  against  the  mortgagor,  or  any  one  claiming  under  him, 
with  notice  express  or  implied.^ 

§  2.  This  doctrine  has  been  strongly  opposed,  since  its  first 
introduction  in  1783,  by  very  distinguished  judges;  though  now 
said  to  be  firmly  established.  And  it  is  construed  strictly,  and 
not  extended  by  anj*  implication.  Thus,  it  is  held,  that  all  the 
deeds  must  be  actually  and  bona  fide  deposited  with  the  mort- 
gagee himself.  Nor  will  a  mere  parol  agreement  to  deposit  or 
to  mortgage  be  enforced.'(a) 

■ 

'  Birch  :;.  Ellaraes,  2  Anst.  427.  zfck  v.  Manners,  9  Mod.  2S4;  S!ms  v. 

*  4  Kent    140-60;  Pain  «.  Smith,  2  HelUng,  9  Eng.  L.  &  Eqn.  46;  Hiem  v. 

My.  &  K.  417;  Lewthwaite  v.  Glarkson,  Mill,  18  Yes.  114;  Boson  v.  Williams.  8 

2  T,  &  GoU.  872.    See  8  lb.  55 ;  Hodge  Y.  &  J.  150.  Whether  the  mie  is  adopted 

o.  Att'y-6en.,  lb.  842;  Tyleect.  Webb,  6  in   the  United    SUtes,  see  2  Greenl., 

Bear.  552;  Rogers V.  Maule,  1  Y.&  Coll.  Cruise,  85  n.;   Rockwell  v.  Hobby,   2 

Cha.  4;  Ede  v.  Knowles,  2  lb.  172;  Meg-  Sandf.  Oh.  9;  Day  v.  Perkins,  lb.  859; 

gison  V.  Foster,  lb.  886:  RoUestone  v.  Hail  v.  M'Dnff,  11  Shepl.  811;  Glabangh 

Morton,  1  Dr.  &  War.  195;  Mandeville  v.  v.  Byerly,  7  Gill,  854;  Gardner  «.  Me- 

Welch,  5  Wheat.  284;  Hockley  v.  Ban-  Glnre,  6  Min.   250;  Edwards',  8ec.  v. 

took,  1  Rttss.  141;  Langston,  17  Yes.  Trnmbnll,  50  Penn  509 
280;  Ashton  v.  Dalton,  2  Goll.  565;  Bri- 

(o)  Lord  Eldon  said,  the  decision,  that  mnst  be,  to  secnre  the  repayment  of  the 

a  mere  deposit  of  deeds  shall  be  evidence  money,  and  there  is  little  to  be  supplied 

of  an  agreement  for  a  mortgage,  is  much  by  other  evidence.    The  connection  la 

to  be  lamented.    It  has  led  to  discussion  not  so  direct,  between  a  debt  antecedently 

upon  the  truth  and  probability  of  evidence  due  and  a  subsequent  deposit ;  nor  is  the 

which  the  very  object  of  the  statute  of  inference   so   plain.     And.  where   the 

frauds    was    entirely    to    exclude.     In  deeds  are  delivered,  not  as  a  present 

another  case,  the  same  judge  declared,  security,  but  only  for  the  purpose  of  en- 

that  a  deposit  of  deeds  should  not  be  abling  the  attorney  to  draw  a  mortgage, 

considered  as  a  mortgage,  except  in  a  which  has  been  agreed  for;  tbeprincipla 

clear  case;  and  he  refused  so  to  treat  it  is  wholly  inapplicable.    (See  Keyes  o. 

in  the  cause  before  him.  Ex  parte  Haigh,  Williams,  8  Y.  &  Goll.  55.)    The  deposit 

11  Yes.  408-4,  and  n.    See  Whitbread's  of  deeds  is  indeed  held  to  imply  an  obli- 

case,  19  Yes.  211;  Goote,  222.  gation  to  execute  a  conveyance,  when- 

Sir  William  GTrant  remarked,  that  the  ever  required.  But,  in  such  case,  the 
mere  fact,  that  one  man's  title  deeds  are  primary  intention  is,  to  execnte  an  im- 
found  in  another's  possession,  is  not  con-  mediate  pledge ;  with  an  implied  engage- 
elusive  of  any  putpose  to  mortgage  the  ment  to  do  all  that  may  be  necessary  to 
estate.  It  may  exist  without  any  con-  render  the  pledge  effectual  for  its  pur- 
tract  whatever.  Where  the  deposit  is  pose.  But,  in  the  case  supposed,  there 
made  when  the  money  is  advanced,  it  is  was  no  intention  to  put  the  deeds  into 
obvious  that  the  purpose  of  the  deposit  pledge.  Nor  does  the  death  of  the  owner, 
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§  3.  It  id  understood  to  have  been  the  old  rule  in  the  English 
Chancery,  that,  if  a  first  mortgagee  voluntarily  left  the  title 
deeds  with  the  mortgagor,  he  should  be  postponed  to  a  subse- 
quent mortgagee  without  notice,  and  in  possession  of  the  deeds; 
because  he  thereby  enabled  the  mortgagor  to  impose  upon 
others,  who,  in  the  absence  of  a  registry,  could  look  for  their 
security  only  to  the  deed,  and  the  possession  of  the  mortgagor. 
Chancellor  Kent,  however,  is  of  opinion,  upon  a  review  of  the 
cases,  that  there  is  not  the  requisite  evidence  of  the  existence 
of  any  such  rule  in  equity,  as  has  been  stated  by  some  of  the 
judges;  or,  if  it  once  existed,  that  it  has  been  changed.  He 
says,  the  settled  rule  is  now,  that  this  circumstance  will  not  de- 
feat a  prior  mortgage,  unless  accompahied  with  fraud  or  gross 
negligence,  or  a  voluntary,  distinct  and  unjustifiable  concurrence, 
on  the  part  of  the  first  mortgagee,  to  the  retaining  of  the  deeds. 
Andy  in  the  United  States,  where  the  registry  system  generally 
prevails,  the  alleged  rule  is  still  less  applicable.  Hence,  where 
a  leasehold  is  mortgaged,  the  leaving  of  the  lease  with  the  mort- 
gagor is  no  evidence  of  fraud,  because  the  registry  is  a  beneficial 
substitute  for  the  deposit  of  the  deed,  and  gives  better  and  more 
effectual  security  to  subsequent  mortgagees.^(a) 

§  4.  Analogous  to  the  lien  just  mentioned,  is  the  equitable 
lien  which  the  vendor  of  land  has  against  the  purchaser,  for  the 
price  of  the  land,  or  such  part  of  it  as  remains  unpaid.  Chan- 
cellor Kent  says,  this  right,  said  to  be  derived  from  the  civil 
law,  is  well  established  in  England,  and  has  been  recognised  in 
the  States  of  Kentucky,  New  York,  Connecticut,  Ohio,  Tennes- 
see, North  Carolina,  Indiana,  and  by  the  Supreme  Court  of 
the  United  States.     In  Connecticut,  however,  it  has  been  some- 

*  Berry  v.  Mutual,  Sus.,  2  John.  Gh.  608;  Johnson  v.  Stagg,  2  John.  510. 

before  making  the  proposed  mortgage,  such  object.    The   right  to   hold   the 

give  any  effect  to  the  transaction  as  a  deeds,  and  so  to  work  out  payment,  is 

deposit.    Norris  v.  Wilkinson,  12  Yes.  of  great  value.    £x  parte  Hooper,  19 

197-8-9.    See  Chapman  v.  Chapman,  8  Yes.  479. 

Eng.  L.  8c  Equ.  70.  (a)  It  has  been  held  in  Massachusetts, 

3o  Lord  Eldon  remarked,  that  it  was  that  the  Supreme  Court  has  no  Jnrisdlc- 

an  error  to  suppose,  that  a  deposit  of  tion  uf  suits  in  equity  for  foreclosure  or 

deeds  can  refer  to  nothing  but  an  inten-  redemption  of  e^ut/aMc  mortgages.  Eaton 

tioQ  to  subject  the  estate.    A  deposit  v.  Green,  22  Pick.  626. 
may  be  of  considerable  use,  without  any 

43 
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what  qualified.  In  Pennsylvania,  the  right  was  formerly  assumed 
to  exist,  but  has  been  since  denied.  The  same  author  and  Judge 
Story  give  the  following  general  view  of  the  law  upon  this  sub- 
ject. To  constitute  this  lien,  no  possession  is  required,  and  it 
applies  equally,  whether  the  transaction  is  a  sale,  or  a  mere 
executory  contract.  Although  sometimes  placed  upon  the  foot- 
ing of  an  express  agreement  or  assent,  it  is  now  held  to  be  inde- 
pendent of  such  consideration.  It  is  sometimes  termed  a  charge, 
and  a  constructive  Crust;  neither  jus  in  re  nor  jus  ad  rem.  This 
lien  appears  to  have  been  sanctioned  in  the  States  of  New  York, 
New  Jersey,  Maryland,  Virginia,  Tennessee,  Texas,  Mississippi, 
Georgia,  Alabama,  Missouri,  Michigan,  Illinois,  Indiana,  Ohio, 
Kentucky  and  Vermont;  but  rejected  in  Massachusetts,  Maine, 
Pennsylvania  and  North  Carolina.  Whether  it  is  adopted  or 
rejected  in  South  Carolina  and  Delaware,  seems  somewhat 
doubtful.  In  Connecticut,  the  court  remark,  *'  we  have  not  yet 
had  occasion  to  resort  to  it."  In  Iowa,  the  lien  is  adopted  by  a 
recent  statute.^ 

§  5.  It  can  be  enforced  only  in  a  court  of  equity,  and,  in  gene- 
ral, only  where  the  vendor  is  without  remedy  at  law.* 

§  6.  The  doctrine  applies  to  forced  sales,  by  operation  of  law.' 

>  2  Sagd.    (Amer.)  824  d.;   1   Hill.  148;  Kilpatrick  v.  Kilpatrick,  28  Miss. 

Mortg.  671;  1  Washb.  R.  P.  586;  Iowa  124;  Tbredgill  v.  PIntard,  12  How.  24; 

R.  S.  651;  Atwood  v.  Vincent,  17  Conn.  Scott  v.  M'Callock,  18  Miss.  18;  Boon  v. 

588;  White's  Lead.  Gas.  in  Equ.  886,  n.;  Barnes,  28  Miss.  186;  Beirnev.  CampbeU. 

4  Kent,^  151;  2  Story  £q.  461.     See  Ma-  4  Gratt.  125;  Glasscock  v.  Robinson,  18 

grader  V.  Peter,  11  Gill  &  J.  217;  Rich-  Sm.  &  M.  85;  Way  v.  Patty,  1  Smith, 

ardson  v  Ridgely,  8,  87 ;  Ridgely  v.  Igle-  44 ;  Taft  v.  Stephenson,  9  Eng.  L.  &  l^qu. 

hart,  8  Bland,  547;  Ellicott  r.  Welch.  2,  80;  Miller  v.  Stamp,  8  Gill,  804;  Lynam 

244;  Melny  v.  Cooper,  2  Bland,  199;  Ma-  v.  Green. 9  B.  Mou.  868 ;  Crane 0.  Palmer, 

griider  v,  Peter,  11  Gill  &  J.  217;  Green  8  Blackf.  120;  Bisland  v.  Hewett,  11  S. 

V,  Fowler,  11  Gill  &  J.  108;  Fosters.  &  M,  164.    As  to  the  parties  by  whom 

Trustees.  &c.,  8  Ala.  (N.  S.)  802;  Burks  the  lien  may  be  enforced,  see  Kleiser  v. 

V.  Cbrisnian,  8  B.  Mon.  50.    See  Dawson  Scott,  0  Dana,  188;  Betton  v.  Williams, 

V  Mitchell.  4,  218;   Singleton  0.  Gavle,  4  Flor.  11;  Growningv.  Bebn,  10  B.  Mon. 

8  Por.  271;  1  Sm.  &  M.  197;  Gilman  888;  Planters',  &c.  v.  Dodson,  9  Sm.  Ic 

V.  Brown,  1  Mas.   191;  4  W^heat    255;  M.  527;  Green  v.  Demoss,  10  Humph. 

Williams  r.  Roberts,  5  Ham.  25;  Foster  871;  Wellborn  v.  Williams,  9  Geo.  86; 

9.  Trustees,  &c..  8  Alab.   (N.  S.)  802;  Dixon  v.  Dixon,  1  Md.  Ch.  220;  Grandiu 

Marshall  9.  Christmas,  3  Humph.  816;  v.  Anderson,  15  Ohio  St.  286. 

Uallock  V.  Smith,  8  Barb.  267;  Briscoe  *  Pratt  v.  Van  Wyck.  6  Gill  &  J.  498; 

o.Bronaugh,l  Tex. 826;  Manly  v.Slason.  Eyler  v.  Crabbs,   2  Md    187;   Slack  r. 

21  Verm.  2.1l\  Houore  v.  Bakewell,  6  B.  McLagan,  15  III.  242;  Walker  v.  Sedg- 

Monr.  67;  Hopkins  v.  Garrard,  7,  812;  wick,  8Cal.  898;  Scott  v.  Crawford,  12 

Thornton  v.  Knox.  6,  74;  Woodward  v.  lud.  410.     Bat  see  Richardson  v.  Baker, 

Woodward,  7, 116;  £  wing  v.  Beauchamp,  5  J.  J.  Mar.  828. 

6,  422;  Hoggatt  v.  Wade,  10  3m.  &  M.  *  Mims  v,  Macon,  &c.,  S  K'^y.  842. 
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§  7.  The  lien  is  iield  to  be  valid  against  heirs,  a  widow,  all 
purchasers  without  consideration  or  with  notice,  devisees,  pur- 
chasers under  a  sale  for  payment  of  debts  after  the  vendee's 
death,  and  holders  of  subsequent  general  liens.  So  against  a 
conveyance  to  secure  a  pre-existing  debt,  or  an  assignment  for 
benefit  of  creditors.  But  not  against  creditors  holding  under  a 
bona  fide  conveyance,  or  subsequent  purchasers  or  mortgagees 
without  notice,  or  a  bona  fide  purchaser  from  a  fraudulent  pur- 
chaser.^ Upon  the  point,  however,  whether  the  lien  shall  pre- 
vail in  any  case  a^nst  creditors  of  the  vendee,  the  law  does 
not  seem  perfectly  settled.  The  very  strong  and  binding  case 
of  Bay  ley  v,  Greenleaf,  in  the  Supreme  Court  of  the  United 
States,  favors  the  opinion  that  it  shall  not  thus  prevail.' 

^  8.  The  prevailing  rule  seems  to  be,  that  an  assignee  of  the 
claim  for  the  price  has  a  lien  on  the  land.^ 

§  9.  It  has  been  sometimes  held,  that  the  lien  maybe  claimed 
by  parties  not  directly  representing  the  vendor,  upon  the  ground 
of  equitable  substitution;  as  by  sureties  for  the  price,  by  whom 
it  has  been  paid,  or  by  a  purchaser  froifk  the  vendee.^ 

\  10.  Very  many  of  the  cases  upon  this  subject  turn  upon 
an  alleged  toaiver  of  the  lien.  The  prevailing  rule  of  law  seems 
to  be,  that  an  intention  to  retain  the  lien  is  presumed,  and  the 
burden  of  proving  a  waiver  is  imposed  upon  the  vendee.  The 
taking  a  distinct  personal  security,  such  as  a  bond  or  note,  for 
the  price,  is  no  waiver.  But  it  is  otherwise  with  the  taking  of 
collateral  security;  more  especially  if  given  in  pursuance  of  the 
original  agreement.    A  distinction  has  been  sometimes  made 

'  White  V.  Casana^e,  1  Har.  &  J.  106;  94;  Betton  o.  Williams,  4  Flori.  11.  But 

Kilpatrick  v.  Kilpatrick,  28  Miss.  124;  see  Webb  v.  Robinson,   14  Geo.  216; 

lieil  V.  Kinney.  10  Ohio  St.  67 ;  Hoggatt  Brash  v.  Kinsley,  14  Ohio,  20;  Dixon  «. 

V.  Wade,  10  Sm.  &  M.  148;  Warren  «.  Dixon,  1  Md.  Oh.  220. 

Fenn,  2S  Barb    838;  Kline  v.  Lewis,  1  *  Kleiser  v.  Scott,  6  Dana.  188 ;  Ghise- 

Anlim.  81;   Badham  «.  Cox,   11  Ired.  1  in  «.  Fergus,  4  Har.  &  J.  622;  Planters', 

I    456;  Green  v.  Demoss,  10  Humph.  871.  &c.  «.  Dodson,  9  Sm.  &  M.  527;  Feet  o. 

*  7   Wheat.  46.     See  also    Gann  v.  Beers.  4  Ind.  46;  Fisher  o.  Johnson,  5 

Chester.  5  Yerg.  205;  Roberts  v.  Rose,  lb.  492.    But  see  Glasscock  v.  Glass- 

2  Humph.  147;  Farrell  v,  Heelis,  Amb.  cock,  17  Tex.  480;  Traesdell  v.  Calla- 

724.  way,  6  Mis.  605;  Bradford  «.  Marvin,  2 

'  Honore  v.  Bakewell,  6  B.  Mon.  67;  Flori.  468;  Skaggs  v.  Nelson,  25  Miss. 

Terry  v.  George..  87  Miss.  589;  Moore  v.  88;  Crane  o.  Caldwell,  14  111.468;  Stan- 

Ravmond,  15  Tex.  554;  Kelly  v.  Payne,  soil  v.  Roberts,  18  Ohio,  148. 
18  Ala.  37 ;  Wilder  v.  Smith,  12  B.  Mon. 
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between  a  mortgage  upon  other  land,  and  a  mortgage  upon  tho 
laud  sold,  which  constitutes  an  absolute  waiver  of  the  implied 
lien.*   ' 

§  11.  The  lien  of  a  vendor  will  be  barred  by  the  lapse  of 
twenty  years;  but  not,  it  would  seem,  by  a  limitation  which 
merely  bars  the  personal  claim.^ 

§  12.  The  lien  is  enforced  by  a  bill  in  equity.  The  usual 
decree  is  for  a  sale,  unless  the  debt  shall  be  paid  by  a  certain 
day.3(a) 

§  13.  The  rule,  of  an  equitable  apportionment  of  the  debt 
among  different  parcels  subject  to  one  incumbrance,  applies  to 
the  vendor's  lien.  Such  parcels  are  to  be  sold  in  the  inverse 
order  of  their  alienation.^     See  p.  602. 

§  14.  A  sale  vests  in  the  purchaser  an  absolute  title.^ 

§  15.  It  Is  held,  that,  if  a  part  only  of  the  purchaBe-money  is 
due,  and  the  vendor  enforces  the  lien  for  that  part;  he  cannot 
do  it  for  the  balance.^(6) 

>  Goote,    266;    1    Hill.    Mortg.    696;  Neil  «.  Kinney,  10  Ohio  St.  67;  CleTa- 

Mackreth   v.  Symmons,  15  Yes.  844;  land  «.  Martin,  2  Head,  12S. 

Vail  V  FoBter.  4  Comst.  812;  Walker  v,  *  1  Hill.  Mortg.  708. 

Sedgwick,  8  Gal.  898;  Shelby  v,  Perrin,  *  Barker  v.  Smark.  8  Bear.  64;  £tk- 

IS  Tex.  615;  Johnston  v.  Union,  &c.,  ridge  «.  MoGlure,  2  Yerg.  84. 

87  Miss.  526;  Schanck  v.  Arrowsmith,  1  *  Grafts  r.  Aspinwall,  2  Gomst.  291; 

Stockt.   814;    Van    Doren  v.  Todd,  2  Wright  v.  Atkinson,  8  Sneed,  585. 

Green  Gh.  897 ;  Boos  v.  Ewing,  17  Ohio,  *  Amory  v.  Reilly.  9  Ind.  490. 

500;  Young  v.  Wood,  11  B.  Mon.  128;  *  Godwise  v.  Taylor,  4  Sneed,  846. 

(«)  In  a  very  late  case  it  is  said,  *'  a  should  retain  the  title  deeds.  Amb.  726, 

purchaser  (vendor)  cannot,  if  he  require  1  Bro.  424,  n.  b. 

the  aid  i»f  the  court,  act  differently  I'rom  In  Bond  9.  Kent,   (2  Vern.  281,)  a 

a  mortgagee — ho  must  institute  a  suit."  mortgage  was  given  for  a  part  of  the  price. 

Per  Lord  Komilly,  M.  K.,  Att'y,  &c.  v.  and  a  note  for  the  rest.    Held,  there  was 

Railway  Go.,  Law  Hep.   (£ng  )  £qu.,  no  lien  for  the  latter  sum. 

Apr.  and  May,  1866,  p.  688.    TIius  such  In  Goppinv.Goppin,  (2  P.  Wms.  291,) 

lien  cannot  be  enforced  as  part  of  a  de-  Lord  King  held,  there  was  a  lien,  not- 

cree  for  s;)eciflc  performance.    lb.  685.  withstanding  the  indorsement  of  a  receipt 

(6)  The  history  of  the  doctrine,  that  for  the  price  upon  the  deed, 

the  vendor  of  laud  has  a  lien  for  tl)e  un-  In  PoUexfcn  v.  Moore,  (8  Atk..272,) 

paid  purchase  money,  is  thus  given  by  Lord  Hardwicke  charged  the  land  with 

Ghancellor  Walworth,  in  the  case  of  Fish  the  lien  in  the  hands  of  an  heir.    But  the 

V.  Huwland.  1  Paige,  24-80.  conveyances  were  there  retained. 

The  earliest  case  is  Ghapman  v.  Tanner,  In  Burgess  v.  Wheat,  (1  Eden,  211,) 
in  1684.  1  Vern.  267.  In  that  case,  Lord  the  general  principle  is  recognized. 
Obilford  held,  that  the  vendor  of  land,  In  Tardift'  v.  Schrugan,  (cited  1  Bro. 
Jo  one  who  had  become  bankrupt,  had  a  428,)  a  man  conveyed  an  estate  to  his 
plen  for  the  price,  upon  a  principle  of  two  daughters,  in  consideration  of  an  an- 
natural  equity,  aud  did  not  stand  as  a  nuity  and  they  gave  a  joint  bond  there- 
general  creditor.  But  it  is  said,  there  for.  One  of  them  married  and  died,  and 
was  a  special  agreement  that  the  seller  her  hu5band«  having  a  life  iuieu'Ht  in  a 
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moiety  of  tbe  laad.  refused  to  pay  any  bill,  and  in  ok  parte  Loaring,  (2  Rose's 

part  of  the  annuity .    Upon  a  bill  filed  by  Cas.  in  Bank.  79,)  that  a  negotiable  note, 

the  other  sister  and  her  husband,  Lord  on  time,  which  was  discounted  and  after- 

Camden  held,  that  a  moiety  of  the  an-  wards  dishonored,  was  no  waiver  of  the 

nuity  was  a  lien  upon  the  land  in  the  lien.    The  same  point  was  settled  as  to 

hands  of  the  defendant;   and  decreed,  a  note  or  bond,  payable  on  time,  in  San- 

ihat  he  should  pay  a  moiety  of  the  ar-  ders  9.  Leslie,  2  Ball  k  Bea.  614.    A 

rears,  and  keep  down  a  moiety  of  the  more  recent  case  is  referred  to  in  a  note 

future  payments.  of  SUnons  k  Stuart,  settling  the  same 

In  Farwell  v.  Heelis,    (Amb.   724,)  point  as  to  a  bond,  although  in  that  case 

Lord  Bathurst  held,  that  taking  the  bond  there  were  peculiar  coYenants,  and  other 

of  the  purchaser,  payable  at  a  future  circumstances  which  were  held  to  make 

tinie,  was  a  discharge  of  the  lien.     (It  is  an  exception  to   the    rule.     £z  parte 

said,  however,  that  this  case  has  been  Farkes,  1  Glynn  k  Jame.  228.    But  ia 

often  overruled.)  Winter  v.  Lord  Anson,  (1  Sim.  k  Stn. 

In  Blackburn  «.  €rregson,  (1  Bro.  420,  484.)  where  the  purchaser  gave  hie  bond, 

1  Cox,  90,)  the  same  question  was  agita-  payable  at  the  death  of  tbe  vendor,  with 

ted,  but  not  decided.  interest  annually,  and  a  receipt  for  the 

In  Austin  «.  Halsey,  (6  Ves.  475,)  money  was  indorsed  upon  the  deed;  held, 

where  a  legatee  claimed  the  privileges  the  vendor's  intention  was  evidently  to 

of  the  vendor  in  asserting  a  lien.  Lord  part  with  the  estate  immediately,  and  to 

Eldon  recogniased  the  rule,  that  the  ven-  wait  for  the  price,  and  therefore  there 

dor  has  such  lien,  as  against  the  pur-  was  no  lien. 

chaser,  unless  the  contract  clearly  shows        The  American  cases  upon  the  subject 

a  contrary  intent.  are  said  to  be  uniform,  (1  Paige,  29,) 

In  Nairn  v.  Rouse,  (6  Ves.  752,)  Sir  with  a  single  exception  in  South  Caro- 

William  Grant  admitted  the  general  rule,  lina,  (Representatives,  kc.  v.  Comptrol- 

but  remarked,  that,  if  the  vendor  does  not  ler,  2  Des.  609,)  where  it  was  held,  that 

trust  to  the  lien,  but  carves  out  a  security  a  bond  payable  on  time  defeated  the  lien, 
for  himself,  it  is  doubtful  whether  the        In  Kentucky,  the  general  rule  is  said 

lien  is  or  is  not  waived.  to  be  recognized  in  Francis  v.  Hazlerigg, 

In  Elliott  V.  Edwards,  (3  Bos.  k  P.  (Hard.48,)  andCoxv.Fenwick,  (SBibb, 

181,)  the  holder  of  a  lease  assigned  it,  183,)  but  it  is  also  held,  that,  if  the  ven- 

with  a  proviso  that  the  assignei-  should  dor  takes  distinct  and  independent  secu- 

not  transfer,  kc.,  until  payment  of  the  rity,  such  as  the  promise  of  a  third  por- 

price,  and  took  security  from  a  third  son;  or  if  other  circumstances  indicate 

person.    Held,  the  vendor  still  had  a  that  the  vendor  does  not  rely  upon  the 

lienfor  the  price.  land;  the  lien  is    waived.     The  same 

In  Hughes  v.  Kearney,  (1  Sch.  k  Lef.,  principle  is  recognized  in  Virginia,  (Cole 

132  )  the  purchaser  gave  his  note  for  the  «.  Scott,  2  Wash.  141 ;  Wilson  v.  Graham, 

purchase-money,  which  was  put  into  the  5  Munf.  297,)  and  by  the  Circuit  and  Su- 

hands  of  a  third  person  as  trustee,  until  preme  Courts  of  the  United  States;  and 

the  incumbrances  upon  the  estate  could  the   general  rule  by  Chancellor  Kent, 

be  ascertained  and  paid  off  therefrom,  Garson  v.  Green,  1  John,  Cha.  808. 
and  the  balance  to  be  paid  to  tbe  vendor.        In  reference  to  this  lien,  as  illustrating 

Held,  the  balance  of  the  purchase  money,  by  analogy  a  lien  of  a  different  descrip- 

included  in  the  note,  was  a  lien  upon  tiie  tion.  Judge  Story  remarks  as  follows  : 
land  in  the  hands  of  an  heir.  *'  There  is  not,  I  believe,  any  remedy 

In  Mackrcth  v.  Symmons,  (15*  Ves.  now  in  the  State  courts  to  enforce  the 
8t29.)  where  a  bond  was  given  for  the  lien  of  a  vendor  for  the  purchase  money 
purchase  money,  there  was  held  to  be  a  of  an  estate  sold  by  him,  even  when  ex- 
lien.  Lord  Eldon  intimated,  that  taking  pressly  stipulated  for;  but  yet,  in  Gilman 
a  mortgage  upon  another  estate,  as  secu-  v.  Brown,  (1  Mason  R.  191,)  S.  C.  (4 
rity,  might  not  be  a  waiver.  Wheat.  R.  256,)  the  Supreme  Court  on- 

In  Grant  V.  Mills,  (2  Ves.  k  Bea.  806,)  tertained  no  doubt,  that  such  a  lien, 

the  lien  was  held  not  to  be  waived,  by  when  express  or  implied,  was  valid,  and 

the  purchaser's  drawing  bills  upon  him-  might  be  enforced  in  the  courts  of  the 

self  and  partner,  obtaining  an  acceptance  United  States  possessing  equity  jurisdic- 

of  them,  payable  at  a  future  time,  and  tion,  although  not  remediable  in  the  State 

delivering  them  to  the  vendor.    The  bills  courts."     Fletcher  v.  Morey,  2  Sto^y, 

were  viewed,  not  as  security,  but  only  as  667.  Whether  this  doctrine  is  to  be  fufiy 

a  mode  of  payment.     So,  in  ex  parte  sustained,  and,  as  its  necessary  result,  a 

PeakC;  (1  Mad.  346,)  it  was  held,  that  a  vendor  of  real  estate  to  have  a  lien  for 
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the  pnrchase-money  in  Massacbntettfl,  It  hfts  gone  to  the  debtor's  nse;  and 

where  the  Supreme  Court  is  now  inyested  Chancery  will  restrain  a  suit  for  the  land 

with  full  equity  jurisdiction;  is  a  point  by  injunction,  till  it  is  paid.    Shepherd 

not  known  to  have  been  yet  judicially  v.  Mclntire,  6  Dana,  576.    See  Christo- 

settled.  pher  v.  Blackford,  1  B.  Monr.  197;  Bur- 
gess v.  Wheate,  1  W.  Bl.  150;  Sugd.  258$ 

A  lien,  similar  to  that  jnst  described,  Mackreth  «.   Symmons,  •  15  Ves.  845 ; 

is  the  lien  of  a  purchaser  of  land,  who  Oxenham  v.  Esdaile,  8  Y.  &  J.  264;  Lnd- 

has  paid  the  purchase -money  prema/tcreZy  low  v,  Grayall,  11  Price,  58;  Finch  v. 

or  by  turpruej  that  is,  before  receiving  a  Winchelsea,  1  P.  -Wms.   284;  Small  v. 

conveyance.    This  right,  however,  has  Attwood,  1  Tounge,  507;  Rockwell  v. 

been  asserted  in  very  few  cases,  and  the  Hobby,  2  Sandf.  Cha.  9;  Blackburn  v. 

existence  of  it  seriously  questioned.    2  Pennington.  8  B.  Mon.  217;  Coote,  2^5; 

Story,  468,  n.    It  has  been  held  in  Ken-  Payne  v.  Atterbury,  Earring.  Cb.  414; 

tncky,  that,  where  an  execution  sale  is  Lowell  «.  Mutual,  Sec.,  8  Cush.  182; 

▼oid,  the  purchaser  still  has  a  lien  upon  Smith  v.  Gage,  L.  "Rett.  May,  -68,  p.  488; 

the  land  for  the  purchase  money,  because  Regan  o.  Walker,  2  Chand.  188. 
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CHAPTER  XL. 

LDBN  OF  ME0HANIG8,  ETC.,  FOB  LABOB  ASD  MATEBIAL8. 

§  1.  In  connection  with  mortgages  and  equitable  liens,  may 
be  considered  a  lien,  unknown  to  the  common  law,  and  origina- 
ted of  late  years  by  express  statutes  in  many  of  the  States;  viz., 
the  lien  of  mechanics  and  material-men  or  furnishers  of  materials, 
upon  the  buildings  which  they  erect  or  provide  for.  There  is  a 
general  similarity  of  legislation  upon  this  topic;  and  a  brief 
synopsis  of  the  principal  points  for  which  the  statutes  provide, 
followed  by  a  summary  of  the  leading  decisions  in  which  the 
statutes  have  been  construed,  will  constitute  the  whole  view  of 
the  subject  which  the  limits  of  the  present  work  allow. 

%  2.  Originally,  this  lien  seems  to  have  applied  only  as 
between  a  party  furnishing  materials  or  performing  labor  and 
the  person  with  whom  he  contracted  for- such  materials  or  labor. 
Also,  for  the  most  part,  to  have  been  confined,  more  especially 
with  reference  to  labor,  to  contracts  in  writing.  The  latter 
limitation  still  to  some  extent  remains,  but,  in  reference  to  the 
former,  the  prevaih'ng  statute  law  now  gives  to  the  operative  or 
material-man  a  claim  to  the  property  which  derives  an  accession 
of  value  from  his  outlay,*  whether  the  labor  and  materials  are 
furnished  directly  to  the  owner  of  such  property,  or  to  a  third 
party  who  contracts  with  the  owner;  subject,  of  course,  to  prior 
liens  and  incumbrances,  and  with  the  requisite  provisions,  by 
way  of  notice  and  otherwise,  for  protecting  the  land-owner 
against  any  double  liability.  Generally,  for  the  purpose  of 
notice,  registration  of  a  written  contract  is  required.  In  order  to 
retain  and  perfect  the  lien,  a  suit  must  usually  be  brought  within 
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a  limited  time  after  the  claim  accinied,  varying,  in  the  several 
States,  from  sixty  days  to  one  year.  Sometimes  the  suit  is  in 
the  form  of  a  petition,  to  which  all  persons  interested  shall  be 
made,  or  may  become  parties,  resulting  in  an  equitable  adjust- 
ment among  them,  by  way  of  distributing  the  proceeds  of  a 
sale  or  otherwise.  Sometimes  the  case  is  expressly  made  one 
of  chancery  jurisdiction,  and  a  foreclosure  provided  as  upon  a 
mortgage;  while  in  other  States  jurisdiction  is  expressly  given 
at  law,  or  concurrent  jurisdiction  in  law  and  equity.  Sometimes 
the  lien  is  secured  by  attachment,  which  shall  have  precedence 
of  all  others.  It  was  provided  by  an  early  statute  in  Pennsyl- 
vania, that  the  party  might  either  file  his  claim  with  the  pro- 
thonotary,  bring  a  personal  action,  or  a  scire  facias.  A  similar 
alternative  was  provided  in  Kentucky.  Usually  the  suit  follows 
the  course  of  other  actions,  and  an  execution  issues,  upon  which 
the  property  is  sold,  and  the  officer  ordered  to  make  distribu- 
tion of  the  proceeds  or  to  bring  the  money  into  court  for  that 
purpose.  It  has  been  sometimes  provided,  as  in  Ohio,  that  the 
court  might  order  a  lease  of  the  property  to  satisfy  liens.  In 
Missouri,  by  an  early  statute,  if  suit  was  brought^  in  common 
form,  execution  issued  against  the  property  in  question,  only  to 
the  amount  of  the  plaintiff's  proportional  lien,  if  the  defendant 
was  owner  or  possessor  at  the  time  of  the  contract,  and  also 
against  his  property  generally;  if  by  scire  facias  against  the 
original  debtor  and  all  owning  or  possessing  the  property,  then 
against  the  property  alone.  And  elsewhere  execution  has  been 
allowed  against  the  defendant's  property,  generally.  As  already 
suggested,  the  lien  is  usually  made  subject  to  incumbrances 
e:dsting  at  the  time  it  accrues.  Specific  provision  is  sometimes 
made,  as  in  Massachusetts,  for  the  case  of  prior  attachments^  as 
also  those  subsequent  to  the  lien.  So  also  for  the  adjustment 
of  the  priorities  among  successive  liens.  The  peculiar  provision 
was  made  in  Illinois,^  that  no  incumbrance,  either  prior  or  sub- 
sequent, shall  have  priorty,  with  regard  to  a  building  or  mate- 
rials, over  the  claim  of  the  person  who  erected  or  supplied 

'  Rer.  L.  447;  Sts.  1S39-40, 147-60. 
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them.  And,  in  Tennessee,  the  lien  was  made  paramount  to  all 
legal  process  except  a  judgment  prior  to  the  commencement  of 
the  building.^  It  is  sometimes  expressly  provided  that  the  lien 
may  attach  to  particular  estates  or  equities  of  redemption.  Pro- 
vision is  sometimes  made  for  the  prosecution  of  the  suit  in  case 
of  the  death  of  either  creditor  or  debtor.  Also,  that  the  stat- 
ute remedy  shall  not  bar  a  common  law  action  for  the  debt. 
Also  for  the  joining  of  different  claimants  in  one  petition,  and 
sometimes,  as  in  Illinois^  that  all  persons  interested  may  become 
parties  to  the  proceeding.  Specific  provision  is  also  made  for  a 
public  discharge  of  the  claim,  upon  payment;  sometimes  like 
that  of  a  mortgage,  and  sometimes  under  a  heavy  penalty  for 
its  omission.  On  the  other  hand,  in  Indiana,^  the  lien  might  be 
discharged  by  the  debtor  by  the  filing  of  a  bond.  In  New 
Hampshire,'  if  the  land-owner  failed  to  perform  in  full,  and  in 
consequence  the  creditor  did  the  same;  the  latter  had  a  lien 
pro  tanio.  In  Rhode  Island,  (uft.  sup,^)  a  tenant  has  no  lien 
for  repairs.  In  Maine,^  where  one  hires  a  lot  or  mill-privilege 
for  the  purpose  of  erecting  a  building  thereon,  a  mechanic's 
attachment  gives  a  prior  lien  upon  his  interest  In  Missouri, 
in  case  of  leased  land,  the  building  will  be  held,  and  also  the  les- 
see's interest  in  the  lease,  unless  forfeited,  in  which  case  the 

building  may  be  removed,  a  ground-rent  being  paid  to  the 
lessor,  (a) 

'  TenD.  SU.  1826, 82;  1829,  47.  '  Bey.  SU.  260. 

'  Si8. 1884, 166-7.  *  SU.  1887,  41&-9. 

(a)  With  reference  to  the  precise  na-  An  owner  who  contracted  for  the  erection 

tnre  of  the  remedy  in  question)  it  is  said,  of  a  building  before  the  passage  of  the 

rules  both  of  law  and  equity  are  appH-  law.    Donahy  v.  Clap,  12  Oush.  440.    It 

cable  to  a  proceeding  to  enforce  a  me-  is  valid  as  against  a  corporation,  though 

chanic's  lien.    Greenough  v.  Wigginton,  the  corporation  are  expressly  prohibited 

2  Greene,  486.     (But  whether   equity  from   incumbering  the   property.     The 

can  interfere  in  this  class  of  cases,  see  proceeding  is  only  a  remedy  for  recover- 

Goteman  v.  Freeman,  8  Kelly,  187.)     It  ing  a  debt,  the  incurring  of  which  is  not 

is  held  that  the  usual  time  allowed  in  forbidden.    Uniyersity,  &c.  v.  Reher,  48 

equity  should  be  allowed  before  sale  of  Penn.  804. 
the  property.    Hills  «.  Heeney,  86  III. 

173.     A  reasonable  time.     Rowley  «.  With  regard  to  the  party  who  is  liable 

James,  81  111.  298.  to  be  affected  by  the  lien  In  question;  it 

In  reference  to  the  coMiUvtionality  of  is  held,  that,  if  the  employer  is  either  an 

this  class  of  statutes,  it  is  held  that  such  intruder  upon,  or  a  particular  tenant  of 

lien  is  a  constitutional  remedy  as  to  fu-  the  land,  the  general  owner  cannot  be 

ture  debts.    Blauyelt  v.  Woodworth,  81  affected  by  the  lien.    A  law,  giving  this 

N  T.  (4  Tiffa.)  286.    But  not  as  against  effect  to  a  contract  between  third  per- 
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8on8|  would  he  void  for  unconstitutton-  But  where  a  carpenter  finished  a  dwell - 

ality.    Hence,  to  a  petition  in  such  case,  ing-house  on  the  17th  of  November,  1842, 

the  general  owner  may  become  a  party  and  filed  his  claim  in  the  office  of  the 

defendant.     Thaxter   v.  Williams.    14  clerk  of  the  count j^  on  the  17th  of  Jann- 

Pick.  49.    See  Holdshipv.  Abercrombic,  ary,  1848,  and  on  the  22d  of  December, 

9  Watts,  62.    So  an  execution  sale  un-  1842,  the  owner,  then  in  possession  of  the 

der  the  lien  law  passes  only  the  title  of  house,  mortgaged  it  to  a  person  having 

the  party  in  possession  when  the  build-  no  actual  knowledge  of  the  lien;  held, 

ing  was  erected.    O'Connor  v.  Weaver,  the  lien  was  prior  to  that  of  the  mortgase. 

4  W.  &  S.  228;  Evans  v.  Montgomery,  Vandyne  v,  Yanness.  1  Halst.  Gh.  485. 

lb.  218.  February  25,  A  and  B,  to  secure  their 

So  it  is  held  that  the  lien  law  only  lien,  filed  their  account  in  the  clerk's 

prefers  such  lien  to  every  other  lien  or  office,  as  required  by  the  statute,  an  ab- 

incumbrance,  which  attached  upon  the  stract  of  which  was  entered  on  ihe  Judg- 

building  after  iti  commencement.    Jones  ment  docket.    At  the  April  term,  they 

V.  Hancock,  1  Md.  Gh.  187.  instituted  an  action  of  assumpsit  on  the 

If,  when  the  lien  attaches,  the  person  account,  and  obtained  Judgment  against 

causing  the  building  to  be  erected  has  no  the  owner  of  the  land;  execution'  was 

title  to  the  premises,  but  a  mere  right,  issued  against  the  specific  property,  and 

resting  in  contract,  to  a  conveyance,  on  sale  made.    On  the  19th  of  March,  the 

performance  of  a   condition,  which  is  owner  had  executed  a  mortgage  on  the 

afterwards  lost  by  his  failure  to  perform  property.    Held,  the  title  acquired  under 

the  condition:  subsequent  proceedings  to  the  sale  was  paramount  to  the  mortgage; 

enforce  the  lien  will  convey  no  right  or  that  the  bringing  of  an  action  of  assunip- 

title  to  the  purchaser.    Scales  v.  Griffin,  sit  did  not  waive  the  lien;  that  the  dccla- 

2  Doug.  64.    And  a  party  who.  having  ration  in  such  action  may  be  in  the  usual 

verbally  contracted  for  the  purchase  of  form,  and  need  not  refer  to  the  lien;  that 

land,  proceeds  to  erect  buildings  upon  it,  the  execution  may  issue  against  the  spe- 

can  subject  the  land  to  a  mechanic's  lien  cific  property ;  and  that  the  filing  of  the 

only  to  the  extent  of  his  own  interest  account  and  affidavit,  and  entering  an 

therein.    Laud  v.  Muirhead.  81  Miss.  89.  abstract  upon  the  judgment  docket,  is 

So  a  mortgage  is  not  affected  by  a  notice  to  all  the  world  of  the  lien.  Spence 

lien  subsequently  accruing.    Hoover  v.  v.  Etter,  8  Eng.  69. 

Wheeler,  2&  Miss.  814;  Troth  v.  Hunt,  An  unfinished  house  was  sold  and  a 

8  Blackf.  580;   Zyle  v.  Ducomb,  5  Bin.  mortgage  given  back  for  the  price,  and 

685;  Leigh  v.  Bean,  Ashm.  207;  Browne  immediately  recorded.    The  mortgagee 

V,  Smith,  2  Browne,  229,  n.    More  espe-  proceeded  with  the  building.    Held,  per- 

cially  where  the  mortgagor  is  not  bound  sons  furnishing  labor  and  materials,  after 

to.  make  the  repairs  in  question.    Reid  the  mortgage  was  recorded,  had  a  claim 

o.  Bank,  &c.,  1  Sneed,  262.  prior  to  the  mortgage.    American,  &c. 

But  rents  accruing  after  the  lien  at-  v.  Pringle,  2  S.  &  R.  188. 

tached,  and  rightfully  received  by  the  Where  the  owner  of  land  subject  to  a 

administrator  of  the  mortgagor,  may  be  mechanic's  lien  mortgages  it,  but  remains 

subjected  to  the  lien.    28  Miss.  814.  in  possession,  the  mortgagee  is  not  entl- 

In  September,  a  party  filed  a  claim  for  tied  to  notice  of  the  petition.    Howard 

work  done  between  May  and  September,  v.  Robinson,  6  Gush.  119. 

and  offered  in  evidence  a  written  admis-  Where  a  mortgagee  in  possession  erects 

sion  made  in  September,  that  the  claim  a  house,,  the  mortgage  has  precedence 

was  correct.    In  July,  he  had  mortgaged  of  the  lien.    Ferguson  v.  Miller,  6  Gal. 

the    property,     Held,  such    admission  402. 

could  not  prejudice  the  interest  of  the  The    lien  of  a  judgment    recovered 

mortgagee,  and  the  mortgagee,  claiming  against  the  proprietor,  after  the  cum- 

the  property,  might  appear  to  and  defend  mencement  of  the  work,  and  before  its 

the  action.    Garson  v.  White,  6  Gill,  17.  completion,  is  paramount  to  that  acquired 

If  the  property  be  ordered  to  be  sold,  by  the  mechanic^  by  filing  his  account, 

and  some  of  the  defendants  hold  incum-  &c.,  after  the  completion  of  the  work, 

brances  older  than  the  lien,  those  incum-  McGuUough  v.  Galdwell,  8  Eng.  281. 

brances,  in  the  order  of  the  dates,  should  A    building    partly    completed    was 

be  preferred  to  the  complainant's.  Glose  bought  at  sheriff's  sale  by  A,  and  a  deed 

r.  Hunt,  6  Blackf.  264.  given  him.    A  judgment  being  recovered 

The  defendants,  in  such  case,  who  are  against  A,  after  completion  of  the  build- 

incumbrancers,  not  being  in  fault,  are  not  ing,  it  was  sold  thereupon,  as  A's.  Held, 

liable  for  costs,    lb.  in  distributing  the  proceeds,  the  judg- 
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meDi  creditor  had  priority  of  a  mechaDic,  But  the  addition  of  a  basoment  to  a 

who  worked  for  A,  in  completing  the  fVame  house,  fitted  for  occupancy,  is  not 

building.      Sterenson   v.    Stonehill,    5  an  erection  within  the  law.    Miller  «. 

Whart.  801.  Olirer,  8  Watts,  514.    See  Howett,  10 

A  furnished  materials  for  a  mill,  which  Barr,  879. 

B  credited  upon  land  hpld  by  him  under  The  lien  attaches  to  an  engine,  by 

articles,  and  of  which  he  afterwards  took  which  a  steam  saw-mill  is  propelled,  it 

a  deed,  giving  G,  the  vendor,  a  judgment  being  part  of  the  building.    Morgan  v. 

for  the  price  which  was  entered  on  the  Arthurs,  3  Watts,  140.    So,  it  seems, 

same  day.    Held,  G's  lien  should  prevail  one  who  furnishes  lumber  fur  the  shelves 

over  A's.    Stover  v,  Neff,  60  Penn.  268.  of  a  vault  has  a  lien.   Harker  v.  Conrad, 

12  S.  &  R.  801.    But  not,  in  Pennsylva- 

Many  questions  have  arisen  as  to  the  nia,  on  a  steamboat.    Walker  v.  An- 

property  to  which  this  lien  may  attach,  shutz,  6  W.  &  S.  619.    The  lumber  may 

See  Hopper  v.  Ghilds,  48  Penn.  822.  be  delivered  at  a  shop  distant  from  the 

It  is  held  that  there  is  no  mechanic's  building.    So,  it  need  not  be  actually 

lien  against  a  lessee  for  years,  for  work  used,  or  in  a  usual  or  necessary  manner, 

and  materials  for  buildings  erected  by  Hinchman  v.  Graham,  2  S.  &  R.  170; 

him  on  the  ground  leased.    Haworth  v.  Harker  v,  Conrad,  12,  801  $  Harmon  v. 

Wallace,  2  Harr.  118;  Lyman  o.  King,  9  Cummings,  48  Penn.  822. 

Ind.  8.  There  can  be  a  lien  only  on  the  build- 

So  buOdings  and  fixtures,  erected  by  ing  or  land.    Bayliss  v.  Sinez,  21  Ind. 

a  lessee  for  years,  for  the  purposes  of  46.    Not  on  materials,  though  used  on  a 

trade,  are  not  the  subject  of  a  mechan-  building,  unless  so  agreed.    Bennett  v. 

ic's  lien  in  favor  of  creditors  of  the  les-  Shackford,  11  Allen,  £l4. 

see.    Church  v.  Griffith,  9  Barr,  117.  A  lien  may  be  maintained  for  work 

In  California,  a  lien  upon  a  leasehold  done  on  a  new  building,  though  not  sepa- 

it  subject  to  all  the  conditions  of  the  rate  and  distinct  from  older  buildings. 

lease.    Only  a  forfeiture,  not  a  surren-  The  lien  attaches  to  the  whole  buUding. 

der,  of  the  lease,  will  defeat  the  lien.  Nelson  v.  Campbell,  28  Penn.  166. 

GaakiU  v.  Tramer,  8  Cal.  884.  The  lien  attaches  to  land  only  as  inci- 

Although  after  surrender  the  landlord  dent  to  the  building.  And  if  the  build- 
make  improvements.  GaskiU  .v.  Moore,  ing  is  destroyed  by. fire,  the  lien  is  gone, 
4  Cal.  288.  so  far  as  relates  to  the  land  and  to  ma- 

A  ehwrch  is  the  subject  of  a  mechanic's  terials  left  standing  after  the  destruction 

lien.   Presbyterian  Church  v.  Allison,  10  of  the  building,  and  to  buildings  appur- 

Barr,  418.   See  6  Allen,  640.  tenant  only  to  the  main  one.     Wigton, 

It  is  held  that  a  caipenter's  lien  ex-  &c.,  161. 

tends  to  so  much  of  the  tract  of  land  on  There  can  be  no  sale  of  a  building 

which  the  house  is  built,  as,  with  the  alone.    N.  Pres.,  &c.  v.  Jevne,  82  III. 

house,  would  be  required  to  discharge  218.    After  a  parol  partition,  only  the 

it.    Van  Dyne  v.  Van  Ness,  1  Halst.  party's  own  share  is  liable.    Otis  v.  Cu- 

Ch.  486.  sack,  48  Barb.  646. 

A  lien  embraces  the  quantity  of  ground  Where  one  contracted,  for  a  sum  in 

necessary  to  the  proper  use  of  the  build-  gross,  to  plaster  several  houses,  the  fact, 

ing,  as  intended  at  its  commencement,  that  work  is  done  on  one  within  six 

Pennock  v.  Hoover,  6  Rawle,  291;  Mc-  months  from  filing  the  joint  claim,  will 

Donald  v.  Lindall,  8  lb.  492.    It  is  also  not  cause  the  lien  to  attach  to  the  others, 

held  to  carry  with  it  such  right  to  the  on  which  no  work  was  done  within  that 

land,  as  will  enable  the  party  to  use  the  time.   Wilson  v.  Forder,  80  Penn.  129. 
building  for    its    legitimate    purposes. 

Roby  V.  University,  86  Verm.  664;  28  As  has  been  stated,  the  prevailing  sta- 

Penn.  166.  tutory  law  now  provides  a  lien,  not  only 

A  building  partly  brick  and  partly  for  the  party  immediately  contracting 

frame,  having  been  repaired,  was  re-  with  the  owner,  but  for  sub-contractors 

moved,  and  afterwards  a  cellar  was  dug  and  operatives. 

under  it  and  walled  up,  a  new  chimney  Where  a  ecire  faciae  to  enforce  a  me- 
built,  and  the  house  newly  weather-  chanic's  lien  is  brought  against  the  con- 
boarded  and  plastered.  Held,  this  was  tractor,  who  was  the  principal  debtor, 
a  building  ereeted  and  eonetructed  within  and  also  against  the  owner  of  the  build- 
tbe  meaning  of  the  lien  law.  Burling,  ing,  the  plaintiff  cannot,  after  discontinu- 
8cc.,  Ashm.  877 ;  Olympic,  &c.,  8  Browne,  ing  against  the  former,  proceed  to  judg- 
276. 
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metkt  against  the  latter.     Wibbing  v,  has  only  to  give  the  notice  required  by 

Powers,  26  Mis.  599.  the  statute,  after  doing  the  work.    Urin 

In  New  York,  if  the  claim  is  by  a  sub-  o.  Waagh,  11  Mis.  412. 

contractor,  no  Judgment  can  be  ordered  In  Pennsylvania,  it  has  been  held  that 

against  the  owner,  personally;  still  less  a  journeyman  is  not  entitled  to  a  lien, 

against  a  grantee  of  the  owner.   Quimby  Jobsen  v.  Bodcn,  8  Barr,  468.    But  the 

V.  Sloan,  2  £.  D.  Smith,  594.  word  emphyed  (in  furnishing  materials, 

Where  the  plaintiff  has  performed  his  Sec.,)  does  not  mean  one  who  follows  the 

agreement  with  the  contractor,  but,  from  supplying  of  snch  materials  as  a  regular 

the  contractor's  failure  to  fulfil  his  en-  business,  but  applies  to  any  one  who  ac- 

gagement  with  the  owner,  no  claim  can  tually  supplies  them.    Saroy  v.  Jones, 

be  enforced  against  the  owner,  the  plain-  2  Rawle.  S48. 

tiff  may  have  Judgment  against  the  con-  Where  a  mechanic,  &c.,  has  agreed 

tractor.  Grogano. Mayor, 2 E.D.Smith,  with  a  builder  or  architect  to  furnish 

698.    See  Pike  v.  Irwin,  1  Sandf.  14;  labor  or  materials  for  the  building  of  a 

Monteith  v.  Evans,  8  lb.  65.  third  person,  such  builder,  &c  ,  must  be 

A  lien  against  an  owner,  in  favor  of  a  made  a  party.  Barnes  v.  Wright,  2  Miles, 

Bttb-contractor,  exists  only  where  the  198. 

work  or  materials  are  contemplated  by  Where  one  specially  contracts  to  fur- 

the  contract  between  the  owner  and  first  nish  all  materials  and  erect  a  building 

contractor.   Broderick  o.  Poillon.2  E.  D.  for  a  certain  sum,  it  has  been  held,  that 

Smith,  554;  Qninn  v.  Mayor,  kc.,  lb.  he  cannot  recover  a  balance  due  upon  its 

658;  Walker  v.  Paine,  lb.  662;  Grogan  v.  completion  by  filing  a  claim  under  the 

Mayor,  fcc.,  lb.  698.  lien  law.    HoaU  v,  Patterson,  5  Watu 

Where  the  building  is  erected  by  a  &  S.  587. 

purchaser  of  the  lots,  for  his  own  benefit.  Where  a  building  contract  provides, 

the  vendor  is  not  the  owner  of  the  build-  that  the  contractor  shall  give  security  in 

Ing,  although  the  legal  title  to  the  lots  $500  that  no  liens  shall  bo  entered  on  Che 

has  not  yet  been  actually  transferred,  houses,  a  lien  filed  by  the  contractor 

and  a  claimant  cannot  have  a  lien  against  himself  is  nevertheless  valid  ;  the  provi- 

him.    Gay  v.  Brown,  1  lb.  725.  sion  applying  only  to  liens  of  other  per- 

An  owner  of  land,  who  agrees  to  ad-  sons  and  sub-contractors.    Young  r.  Ly- 

vance  money  to  be  applied  towards  the  man,  9  Barr,  449. 

erection  of  buildings,  and,    when  the  The  Missouri  act  applies,  only  where 

buildings  tre  finished,  to  convey  the  land  one  person  undertakes  and  completes  the 

to  the  builder  in  fee,  receiving  a  mort-  building.     A  suit  must    be  instituted 

gage  for  his  advances,  is  not  an  owner  within  ninety  days  after  filing  the  lien. 

of  the  building  under  the  lien  law.  Miller  Lee  v.  Chambers.  18  Mis.  23t$. 

V.  Clark,  2  lb.  548;  Loonie  v.  Hogan,  lb.  In   IlliuQis,    only  those  who  Airaish 

681.  labor  or  materials,  by  contract  wiih  the 

Where  there  is  neither  allegation  nor  owner,  have  a  lion  for  the  price.  Dawsoa 

proof  that  the  defendant  is  the  owner  of  v,  Harrington,  12  III.  800. 
the  building,  the  claimant  cannot  recover ; 

but  where  the  defendant  in  the  marine  or  It  is  the  prevailing  policy  of  the  stat- 

justices'  court  goes  to  trial  and  to  judg-  utes  upon  this  subject,  to  anuolidate  the 

ment  without  raising  any  objection  on  claims  and  remedies  of  mechanics  and 

this  ground,  the  judgment  will  not  be  material-men,  both  with  reference  to  the 

reversed  for  the  want  of  such  proof,  parlies  and  the  property  chargeable  with 

Dixon  V.  La  Farge,  1  lb.  722.  the  lien. 

The  claimant  must  show  that  the  work  In  Pennsylvania,  a  joini  lien  may  be 
and  materials  were  done  and  furnished  filed  against  several  houses  belonging  to 
in  conformity  with  the  terms  of  a  con-  one  person.  If  two  houses,  contracted 
tract  with  the  owner  of  the  building.  1  for  together,  are  contigaous,  the  party 
£.  D.  Smith,  722.  And  see  Gay  «.  may  either  file  one  lieu  against  all,  or  a 
Brown,  lb.  725.  separate  one  against  each,  making  a  rate- 
Also  that  work  has  been  done,  for  able  apportionment  of  the  amount  daim- 
which  the  owner  is  actually  liable,  ac-  ed.  Pennock  v.  Hoover,  5  Kawie,  291 
cording  to  bis  contract  for  the  erection  of  See  Croskey  v.  Cor}*ell.  2  Whart.  2^3; 
the  building.  Pendleburg  v.  Meade,  lb.  McCallv.  Eastwick,  2  Miles,  46;  Donahou 
728.  V.  Scott,  2  Jones.  45;  5  Alien,  40(i. 

In  Missouri,  there  need  be  no  contract  The  thirteenth  section  of  the  Pennsyl- 

between  the  owner  of  a  bouse  and  a  sub-  vania  act  of  1886  authorizes  a  joint  claim 

contractor,  to  give  the  latter  a  lien.    He  against  two  or  more  buildings  owned  by 
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the  same  person,  but  not  a  Joint  elaim  making  the  heirs  a  party,  he  does  it  at 

against  two  or  more  separate  blocks  of  his  peril.    Mix  «.  Ely,  2  Greene,  618. 

buildings,  situate  on  different  streets.  Mo  proceedings  nnder  the  lien  law  can 

Chambers  v.  Tarnall,  8  Uarr.  265;  Young  be  maintained  against  exceuforf,  unless 

V.  Chambers,  lb.  title  to  the  property  passed  to  them. 

In  the  case  of  a  claim  against  a  block  Crystal  v.  Flannelly,  2  £.  D.  Smith,  688. 

of  buildings,  joint  entries  in  the  book  of  Upon  a  contract  with  the  husband,  or 

original  entries  of  the  material-man,  for  with  the  wife,  the  plaintiff  cannot  have 

lumber  furnished  for  the  same  and  an-  a  Judgment  against  both,  to  enforce  a 

other  block,  unaccompanied  by  any  other  lieu  upon  her  property.    Hanptman  v, 

eridence  that  the  lumber  was  furnished  Catlin,  1  £.  D.  Smith,  729;  U.  S.  Dig. 

for  the  block  in  question,  are  not  admis-  1862;  Husband,  &c..  See  18  Ohio  St.  181. 

sible  in  CTidence.    lb.  A  wife,  by  Joining  with  her  husband  in 

A  material-man   filed   his   claim    in  a  written  contract  with  a  mechanic,  for 

Mcire  facimi,  against  A  as  owner,  and  B  furnishing  labor  or  materials  for  erecting 

as  contractor,  in  which  the  defendants  a  building  on  her  land,  does  not  thereby 

prevailed.     A  new  tcire  facitu  was  then  create  a  lien  on  her  estate,  and  therefore 

brought  against  C  as  owner,  and  B  as  cannot  properly  be  joined  with  her  hus- 

coDtractor.    Held,  the  Judgment  was  no  band  in  a  petition.    But  such  contract 

bar,  as  a  former  recovery.    Hampton  v.  creates  a  lien  on  the  husband's  estate, 

Broom,  1  Miles,  241.  and,  if  she  be  Joined,  the  petitioner  may 

Where  a  mechanic's    claim   is   filed  discontinue  as  to  her,  and  proceed  against 

against  a  mansion-house,  bam,  wagon-  tbe  husband.    Kirby  v.  Tead,  18  Met. 

house,  &c.,  on  one  farm,  to  which  they  149;    Rogers  v.  Phillips,   8  £ng.  866. 

are  all  appurtenant,  and  are  intended  to  Conirtk,    Greenough    v.    Wigginton,    2 

be  occupied  and  used  togetner,  there  is  Greene,  486. 

no  necessity  for  an  apportionment  of  the  By  such  a  contract  it  was  provided, 

claim  among  the  several  buildings.  Lao-  that  the  last  payment  should  be  made 

man's  Appeal,  8  Barr,  478.  '*  upon  the  entire  fYilfilment  of  the  con- 

A  material-man,  who  has  indiscrimi-  tract,  in  all  its  parts,  on  or  before  the 
nately  furnished  materials  to  a  contractor,  first  day  of  May,''  1844.  Also,  that,  if  any 
for  the  erection  of  two  houses,  belonging  difficulty  should  arise,  it  should  be  sub- 
to  different  owners,  may  divide  his  bill,  mitted  to  two  housewrights.  The  build- 
and  file  a  separate  lieu  against  each  house,  ing  was  not  completed  on  the  first  of 
Davis  V.  Farr,  1  Harr.  167.  May,  but  was  completed  on  or  before  the 

In  Rhode  Island,  in  case  of  distinct  tenth  day  of  Juue.    A  difficulty  arose, 

lots,  belonging  to  different  owners,  liens  as  to  the  construction  and  execution  o^ 

cannot  be  enforced  in  one  petition.   But-  the  contract,  and  the  parties  submitted 

ler  9.  Rivers,  4  R.  I.  88.  it,  on  the  twelfth  day  of  June,  to  two 

houbewrights,  who  decided,  on  the  four- 

With  reference  to  parties  connected  toenth  day,  that  the  husband  and  wife 

with  the  original  creditor  or  debtor;  in  should  pay  to  the  mechanic  a  balance 

ca.w  of  an  insane  and  insolvent  owner,  less  than  $480;  and,  on  the  thirteenth 

and  a  guardian,  the  suit  may  go  on.  day  of  December,  the  mechanic  filed  a 

Pratt  v.  Seavey,  41  Maine,  870.  petition,  that  the  land  might  be  sold, 

If  no  lien  has  been  created  prior  to  the  and  the  proceeds  applied  to  the  discharge 

death  of  the  owner,  and  tbe  title  has  of  the  balance  found  due  him.    Held> 

passed  to  another j  no  lien  can  be  ac-  the  lien  on  the  husband's  estate  Was  not 

quired  against  a  subsequent  owner,  by  dissolved  at  tho  flliug  of  the  petition,  by 

proceedings  founded  on  claims  arising  uu-  virtue  of  the  provision,  '*that  the  lien 

der  a  connract  with  the  deceased  owner.  !<titill  be  dissolved  at  the  expiration  of  six 

Crystal  v.  Flannelly,  2  £.  D.  Smith,  688.  months  after  the  time  when  the  money 

The  plaintiff  Hied  notice  of  a  lien  two  due  by  the  contract,  or  tho  last  instal- 

days  befiire  tbe  contracting  owners  had  meut  thereof,  shall  become  payable,  un- 

couveyed  in  trust  for  creditors.    Notice  less  a  suit  for  enforcing  the  lien  shall 

was  served  both  on  the  owners  and  the  have  been  commenced  within  the  said  six 

assignees.     Held,  the  legal  title,  having  months.*'    lb. 

gone  out  of  the  contracting  parties  before  At  the  time  of  the  contract,  the  par- 
notice  of  such  notice,  the  lien  never  at-  ties  had  not  had  a  child  born  alive;  but, 
tached.    Quimby  v.  Sloan,  lb.  694.  after  the  mechanic  filed  a  petition,  they 

The  administrator  of  the  defendant  had  a  child  born  alive.    Held,  the  lien 

may  properly  be  made  a  party;  and,  if  extended  to  the  husband's  estate  as  ten* 

the  piamtiff  takes  a  Judgment,  without  ant  by  the  curtesy  iuitl^i^}.    lb. 
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A  married  woman  cannot  be  an  em-  filed  his  claim.    Doughty  o.  Devlin,  IK. 

ployer,  so  as  to  charge  the  land,  unless  D.  Smith,  626. 

she  has  a  separate  estate  therein,  with  a  The  word  owner  in  the  lien  law  is  the 

power  of  charging  it ;  neither  can  a  hus-  correlative  of  contractor;  meaning  the 

band,  since  the  (Ky.)  statute  of  1846,  in  person  who  employs  him,  and  for  whom 

regard  to  property  of  married  women,  the  work  is  done.  McDermott «.  Palmer^ 

charge  his  estate  in  the  curtesy  in  his  11  Barb.  9. 

wife's  lands,  unless  she  join  with  him  in  Proceedings  may  be  had  to  enforce  and 

the  contract  lor  labor.    Fetter  v.  Wilson,  bring  to  a  close  a  lien,  either  by  the 

12  B.  Mon.  90.  claimant  against  those  affected  by  the 

In  Rhode  Island,  there  is  no  lien  as  lien,  or  by  the  owner,  who  may  require 

against  a  wife  without  her  written  con-  the  claimant  to  proceed  within  thirty 

sent.    Briggs  v.  Titiis,  7  R.  I.  441.    As  days  or  be  barred  of  his  lien.    Carpenter 

tO|  a  lien  where  the  title  is  fraudulently  o.  Jaques,  2  £.  D.  Smith,  571. 

taken  in  the  husband's  name,  see  Peck  v.  Where  the  claimant  had  furnished  ma- 

Hensley,  21  Ind.  844.  terials  to  the  contractor  and  effected  a 

lien,  but  notice  of  account  and  settlement 

It  has  been  seen  that  by  express  pro-  was  served  on  the  owner  only .  it  was  held, 

vision,  and  for  the  purpose  of  speedy  that  the  court,  having  juriadictien,  erred 

adjustment,  among  all  parties  interested,  in  dismissing  the  cause  for  this  reason, 

though  distinctly  or  even  adversely,  in  but  should  have  proceeded  as  in  other 

the  same  property ;  the  strict  rules  of  cases  where  one  only  of  two  defeudante 

pleading  are  often  dispensed  with.    It  has  been  served.    Lowber  v.  Childa,  2  Ih. 

is  held,  however,  that  it  is  not  necessary  677. 

to  make  subsequent  lien*holders  parties  In  Pennsylvania,  where  several  me- 

to  the  action.    Kaylor  v.  O'Connor,  1  £.  chanics  file  Hens  against  the  same  build- 

D.  Smith.  672.  ings,  a  sheriff's  sale  upon  one  of  them 

In  New  York,  application  to  bring  in  defeats  and  discharges  all  the  others,  and 

the  contractors  as  parties  may  be  made  the  purchaser  takes  a  clear  title.    The 

on  the  appearance  of  the  parties  in  court,  proceeds  of  sale  are  rateably  divided 

pursuant  to  the  notice  to  appear,  and  on  among  the  whole.    Anshutz  v.  McClel- 

due  notice  of  an  intention  to  apply  for  the  land,  5  Watts,  487. 

order.    Sullivan  v.  Decker.  lb.  699.  In  Illinois,  although  it  might  be  proper 

A  prior  lienholder  is  not  a  necessary  to  order  a  sale  by  a  master  or  commis- 

party,  unless  the  plaintiff  seeks  to  im-  sioner,  yet  the  same  result  is  produced 
peach  or  set  aside  his  lien,  or  claims  a  .  by  a  special  execution  to  the  sheriff.  Tho 

higher  equity.    lb  return  of  that  officer  would  be  a  report 

The  court  have  the  power  to  add  other  *of  the  sale,  which,  if  not  made  in  pnrsu- 

parties,  if  their  presence  seems  necessary,  ance  of  law,  might  be  set  aside,  and 

lb.  another  sale  ordered.    Kelly  v.  Ghapmau, 

Where  the  claim  is  by  a  sub-contractor,  18  111  580. 

or  employee,  or  vendor  of  the  contractor,  The  decree  need  not  direct  to  whom 

the  latter  is  a  proper  party,  and  will  be  the  surplus  money,  if  any,  arising  from 

ordered  by  the  court  to  be  brouglit  in,  thesale,  should  be  paid.  That  may  remain 

on  the  defendant's  application,  upon  pro-  subject  to  a  future  order  of  the  court.  lb. 
per  notice.     [iNORAHAif ,  J.,  dissenting.] 

lb.  Questions  of  time  are  of  course  of 

Whefe  a  claimant  has  followed  the  great  importance.    They  are,  however, 

precise  course  pointed  out  by  the  statute,  generally  dependent  upon  express  statu - 

no  demurrer  lies,  because  he  has  not  tory  provision.     See  Kussell  v.  Bell,  44 

made  the  contractor  a  party.    Foster  o.  Penn.  47;  Donovan  v.  Donavao,  9  Allen, 

Skidraore,  lb.  719.  140;  Hubbard  v.  Brown,  8  lb.  590. 

Application  to  make  the  contractors  The  lien  must  exist  at  the  time  of  the 

parties  should,  in  general,  be  made  by  work  done  or  material  furnished.    No 

the  defendant's  motion  or  petition,    lb,  change  of  the  relation  between  other 

See  Chamberlain  «.  O'Connor,  1  £.  D.  parties  can  create  it.    Clarfe  v.  Kingsley, 

Smith,  666;  Lehretter  v.  Koffman,  1  £.  8  Allen,  548. 

D.  Smith,  664;  Kaylor  v.  O'Connor,  lb.  The  lien  commences  with  the  comple- 

672;  McPheters  v.  Lumbert,  41  Maine,  tion  of  the  work,  or  the  delivery  of  the 

469.  materials,  under  the  coutract,  the  requi- 

It  need  not  be  alleged  that  the  defend-  sites  of  the  act  being  complied  with, 

ant  owed  the  contractor,  at  the  time  McCullough  «.  Caldwell,  8  £ng.  281. 

when  the  plaintiff— a  sub-contractor^-  Tbe  six  months  allowed  for  tiling  such 
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claim  do  not  begin  to  rnn,  until  extra  plaintiff  cannot  enforce  the  liem  for  work 
work  done  at  the  request  of  the  owners  done  for  the  owner.  Hauptman  o.  Hal- 
is  finished y  although  the  work  which  had  sey,  1  £.  D.  Smith,  668. 
been  specially  contracted  for  had  been  Under  the  (Tenn.)  St.  1846,  c.  118,  the 
previously  completed.  Johns  v.  Bolton,  lien  does  not  enure  to  one  who  merely  fnr- 
2  Jones,  889.  nishes  to  the  owner  of  a  building  lumber 

When  a  work  was  completed,  the  me-  for  its  construction  or  repair.    Stevens 

cbanic  took  a  note  for  the  price  due,  v.  Wells,  4  Sueed,  887. 

which  note  became  due  May  1,  1848.  To  enforce  a  lien  upon  a  bul\fllng  for 

Held,  proceedings  instituted  March  27,  materials,  the  materials  must  hare  &en, 

1849,  were  commenced  within  a  year  after  by  the  express  terms  of  the  contract, 

the  wages  became  duC;    Mix  v.  Ely,  2  furnished   for  the  particular  building. 

Greene,  518.                  *  Houghton  v.  Blake,  6  Gal.  240, 

Under  the  Hen  law  for  the  city  of  New  There  may  be  a  lien  for  labor,  though 

York,  (St.  1844,  p.  889,)  a  mechanic's  invalid  for  materials.    Fellow  v.  Minot, 

lien  is  limited  to  one  year  from  its  com-  7  Allen,  412. 

mencement,  notwithstanding  the  recovery  Liens  for  labor  and  for  materials  are 

of  a  judgment  thereon  against  the  owner,  equal.    Moxley  v.  Shepard,  8  Cal.  64. 

before  the  end  of  the  year.    Freeman  v.  But  are  not  valid  for  either  labor  or 

Gram,  8  Gomst.  806.  materials ^  unless  allowed  by  law  for  both. 

The  eommeneemtnt  of  a  building,  within  where  the  prices  are  not  separated  in  the 
the  meaning  of  the  lien  law,  is  the  first  contract.  But  there  may  be  a  lien  for 
labor  done  on  the  ground,  which  is  paade  extra  work.  Mulrey  v.  Barrow,  11  Allen, 
the  foundation,  and  to  form  a  part  of  the  162;  Graves  v.  Bemis,  8  Allen,  578. 
work  suitable  and  necessary  for  its  con-  And  the  same  rule  is  adopted  as  to 
struction;  and  this  is  unchanged  by  any  payments,  DriscoU  v*  Hill,  11  Allen,  154. 
change  in  the  ownership  of  the  land  and  The  lien  is  valid  only  for  the  material 
building,  or  in  the  plan,  provided  the  furnished  and  used.  Hunter  v.  Blanch- 
original  deMgn  of  its  character  remains,  ard,  18  III.  818. 
Pennock  v.  Hoover,  5  Rawle,  291.  The  amount  to  be  recovered  is  to  be 

If,  after  such  lien  has  accrued,  the  upontheprincipleoffuan.  mer.  andva/e6. 

employer  die,  a  bill  to  enforce  it  may  be  Uauptman  v.  Gatlin,  1  £.  D.  Smith,  729. 

filed  against  the  heirs.    Pifer  v.  Ward,  Much  strictness  has  been  required,  in 

8  Blackf.  252.  stating  the  place  where  the  property  is 

located.    Hence,  where  the  statute  ex- 

With  regard  to  the  forms  of  proceeding  tended  the  provision  to  the  village  of  L., 

in  suits  upon  the  lien  law,  the  descrip-  aud  a  building  was  described  in  the  ori- 

tion  of  the  debt  and  the  premises,  nume-  ginal  lien  and  the  ecirefaciae,  as  between 

runs  cases  have  been  decided,  often  turn-  the  turnpike  and  the  village,  and  was 

ing  upon  points  ofmere  local  application,  proved  to  be  upon  an  out-lot  adjoining 

and,  therefore,  not  roqairing  extended  it;  held,  the  act  did  not  apply.    Tilford 

notice.    It  has  been  held,  in  general,  t,  Wallace,    8   Watts,    141.     But  see 

that  the  statute  must  be  strictly  pursued ;  Springer  v.  Keyser.  6  Whart,  187 ;  Davis 

and  the  particulars  of  the  claim  fully  v.  Church,  1  W    &  S.  24;  Sullivan  v. 

stated.    Greene  v.  Ely,  2  Greene,  508;  Johns.  5  Whart.  866. 

Quimby  p.  Sloan,  2  £.  D.  Smith,  594;  But.  if  there  is  a  want  of  common  oer- 

Jackson  «.  Sioan^  lb.  616.  tainty  In  a  description  of  a  lot  of  land  by 

The   proceeding    is    a    civU    action,  the  number  thereof,  the  defendant  must 

Doughty  V.  Devlin,  1  £.  D.  Smith,  626.  show  wherein  the  defect  or  uncertainty 

The  defendant  may  demur.    lb.    So  the  consists.  O'Halloran  v.  Sullivan,  1  lb.  75. 

petitioner  must  prove  the  contract  as  A  claim  for  materials,  under  the  Penn- 

alleged,  and  he  cannot  abandon  the  con-  sylvania  statute,  without  specification  of 

tract  set  out,  and  recover  upon  a  quantum  kind  or  quantity,  is  bad.    Lauman,  &c., 

meryxt.    GarroU  v.  Graine,  4  Gilni.  563.  8  Barr,  478.     See  I^oll  v.  Swineford,  6 

The  remedy  is  additional  to  such  other  ftarr,  107.    But  a  refureuce  to  a  special 

remedies  as  a  party  may  have,  and  may  contract,  in  a  mechanic's  claim,  is  unue- 

be   proceeded    with    concurrently  with  cessarv,  under  the  Pennsylvania  statute 

them.    West  r.  Fleming,  18  111.  248.  of  1845.    O'Brien  v.  Logan.  9  Barr,  97. 

The  cumplainant  must  show  a  claim.  The  statutory  plea  of  the  owner,  that 

Groukright  r.  Thomson,  1  £.  D.  Smith,  the  house  or  land  is  not  liable,  compels 

661;  Foster  v.  Poillon,  2  lb.  566.  the  material  man  to  prove  a  compliance 

Where  the  claim  is  for  work  done  under  with  the  statute.    Tomlinsou  v.  Degraw, 

an  agreement  with  the  contractor,  the  2  Dutch.  73. 
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A  plea  to  an  action  by  a  material  man,  annexed  which  specified  June  8, 1847,  aa 

relying  on  the  fact  that  the  action  was  the  date  of  the  last  delivery;  held,  the 

not  commenced  against  the  owner  and  time  when  the  bricks  were  famished  was 

bailder,  as  required  by  the  statute,  mast  alleged  with  sufficient  certainty .  Galbona 

expressly  aver  that  fact.    lb.  v,  Mahon,  2  Uarr.  56. 

The  nature  of  an  interest  to  be  sold  A  description  of  the  lot,  as  ''  number 

under  a  decree  of  sale  is  sufficiently  751,  in  the  city  of  Dubuque /Ms  sufficient; 

ascertained  by  a  lease,  which  is  referred  so  also  ^*a  brick  house  upon  the  said  lot, 

to  and  described  in  the  decree  of  the  to  be  20  feet  by  80,  two  stories  high,  and 

court.    Gaskillv.  Moore,  4Cal.  288.  a  cellar.^'     O'Halloran  v,  Sullivan,    1 

Items  of  claims  were  set  forth  thus:  Greene,  75. 

''June  80,   1847.    To  building  68  2-8  In  New  York,  a  claimant  may  foreclose 

perches,  at  $1.50,  and  materials,  $95.50."  a  lien  in  the  common  pleas,  or,  provided 

'*  July  29.    To  18  perches  in  cellar  doors,  the  amount  does  not  exceed  $100,  in  a 

at  $1.50,  $19.50."    Held,  the  date  was  justice's  court;  the  jurisdiction  of  the 

presumed  to  be  the  time  when  the  .work  justices'  courts  is  not  exclusive,  but  oon- 

was  completed,  and  the  quantity  ascer-  current.     Jaques  «.  Morris^  2  £.  D« 

tained.    Donahoo  vl  Scott,  2  Jones,  45.  Smith,  689. 

(A  mechanic  who  adopts  a  statement  A  complaint  to  foreclose  under  the  law 

of  his  claim,  signed  by  his  attorney  at  of  1851,  is  defective,  unless  it  state  that 

law,  is  entitled  to  the  benefit  of  it  by  his  materials  were  furnished  and  labor  per- 

id.  fa.    lb.)  formed  at  or  before  the  time  of  filing  the 

A  petition  alleged,  that  payment  was  notice  of  lien.    lb. 

to  be  made  as  the  work  progressed,  and,  Where  a  plaintiff,  in  a  set.  fa*  upon  a 

if  any  balance  should  remain  when  the  mechanic's  claim,  in  Pennsylvania,  has 

work  was  completed,  that  was  to  be  paid  been  nonsuited,  he    may   file  another 

as  the  parties  could  agree.    Held,  this  claim  for  the  same  demand,  and  proceed 

was  a  sufficient  statement  of  the  time  of  thereon,  though  the  former  claim  remains 

payment.    Mix  v  Ely,  2  Greene,  (Iowa,)  on  the  records  of  the  court.    Boomon- 

618.  ville  V.  Goodall,  10  Barr,  188. 

The  omission,  from  the  body  of  a  me-  Taking  a  bond  with  warrant  of  attor- 

chanic's  claim,  of  the  initial  letter  of  the  ney,  and  entering  judgment  on  it,  are  not 

middle  name  of  the  owner,  is  immaterial,  filing  a  claim  or  itutUuting  a  iuU,  within 

Knabb's  Appeal,  10  Barr,  186.  the  meaning  of  the  lien  law.    Williams 

Claim  against  a  house,  (describing  it,)  v,  Tearney,  8  S.  &  R.  58. 

"  and  the  lot  of  ground  and  curtilage  In  a  suit  to  enforce  a  mechanic's  lien, 

appurtenant  to  said  building,"  ''  for  work  the  defendant  may  set  off  a  claim  for  un* 

and  labor  done  within  six  months  last  liquidated  damages,  founded  upon  the 

past,  for  and  about  the  erection  and  con-  plaintiflTs  breach  of  contract  to  erect  the 

struction  of  the  said  building  and  appur-  building.    Bayne  «.  Gaylord,  S  Watts, 

tenauce ."    Held ,  not  sufficiently  certain.  801 . 

Barclay,  Sec.,  1  Harr.  495.    See  Shaw  v.  So  in  tcire  facias  against  the  owner 

Barnes,  5  Barr,  18.  and  the  contractor,  the  contractor  may 

Where  there  is  a  contract  to  erect  set  off  a  claim  due  him  from  the  plaintiff, 

houses  fur  a  specified  sum,  and  it  has  Gable  v.  Parry,  1  Harr.  181. 

been  wholly  or  partially  performed,  if  the  A  lien  may  be  good,  though  something 

completion  has  been  dispensed  with  by  is  wrongfully  added  to  the  claim,  if  by 

the  owners,  it  is  not  necessary  to  set  mistake.    Hubbard  v.  Bro.wn,  8  Allen, 

forth  the  items  of  work,  materials,  &c.,  590. 
in  the  claim  filed.    Young  «.  Lyman,  9 

Barr,  449.  Notice  is  usually  made  a  prominent 

Where  the  copy  of  a  bill  annexed  to  a  requisite  to  the  enforcement  of  this  lien, 

mechanic's  claim  sets  forth  an  impossible  The  plaintiff  cannot  recover  more  than  is 

date,  as  ''1846,"  for  "1845,"  the  variance  claimed  in  his  notice,  with  interest  and 

is  not  fatal,  if  the  real  date  of  furnishing  costs.    Protective,  &c.  o.  Mixon,  1  £.  D. 

the  materials  be  proved.    Hillary  «.  Pol-  Smith,  671.    See  Peck  v.  Hensley,  21 

lock,  1  Harr.  186.  Ind.  844. 

Where  a  claim  for  a  Hen  on  buildings,  And,  in  regard  to  the  preliminary  notioe 

Sic.,  under  the  Penjisylvanta  act  of  1826,  of  the  claim,  it  is  held  that  any  defect  is 

on  account  of  bricks  furnished,  was  dated  fatal,  notwithstanding  an  appearance; 

Nov.  7, 1847,  and  alleged  that  the  whole  and  is  not  amendable.    Beals  s.  Cong., 

number  was  furnished  within  six  months  &c.,  1  £.  D.  Smith,  654. 

last  past,  and  a  bill  of  particulars  was  But,  after  appearing  and  contesting  the 
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claim,  the  defeDdant  eannot  object  that  Held,  B'g  claim  was  extingoished  pr^ 
the  contractor  was  not  named  in  the  no-  tanto  by  the  note,  and  coald  not  be'  en- 
tice. McBride  v.  Crawford,  1  £.  D.  forced  for  the  whole,  as  against  C.  Hop- 
SiDith,  658.  kins  v.  Conrad^  2  Rawle,  816. 

A  claim  must  state  that  the  work  was 

done  and  the  materials  furnished  within  The  lien  is  waived  by  taking  aegoiia- 

the  statutory  period  ft-om  the  entry  of  ble  notes,  payable  after  the  time  when 

the  claim,  but  dates  must  be  given,  either  the  lien  would  take  effect,  and  actually 

on  the  face  of  the  claim,  or  by  reference,  negotiating  them,  notwithstanding  tha 

by  which  the  allegation  can  be  substan-  promisee  takes  them  up,  and  offiirs  to 

tiated.    If  the  work  is  done  under  one  surrender  them  in  court.   Green  v.  Fox, 

entire  contract,  one  date  only  need  be  7  Allen,  86. 

stated,  and  the  evidence  must  show  that  Thougb  a  suit  is  brought  on  the  lien, 

the  date  of  actual  completion  was  within  another  lies  against  the  contractor.  Grid- 

tbe  six  months;   but  the  date  alleged  ley  v.  Rowland,  1  £.  D.  Smith,  670. 

and  the  date  proved  need  not  be  the  Taking  the  contractor's  note  doee  not 

same.    Fourth,  &c.  v.  Trout,  28  Penn«  affect  a  lien;  and  notice  may  be  iled^ 

158.    See,  further,  Tinker  ».  Geraghty,  I  although  the  lien  cannot  be  enforoed, 

£.  D.  Smith,  687.  before  the  iiote  is  due.    MiUer  v,  ICoore, 

So,  although  the  notice  is  informal,  a  lb.  789. 

judgment  will  be  good.    lb.  The  daimaat  may  enforce  his  Ilea,  ua- 

A  notice  must  ttate  "'the  intention  to  less  the  term  of  credit  was  so  long  that 

claim  the  benefit  of  the  lien."    Hess  «.  the  lien  shall  have  expired  by  the  stat- 

FouUney,  10  Md.  267.  ute  limitation,  or  unletis  the  steps  taken 

Also  the  nature  and  kind  of  materials,  by  the  owner,  while  the  credit  was  run- 

and  the  amount  claimed.    Thomas  v.  ning,  have  defeated  it.    lb. 

Barber,  10  Md.  880.  The  plaintiff  had  a  claim  on  the  de- 

The  erection  of  a  building  as  an  entire  fendant  for  work,  Sic.,  .for  which  the 

job  may  be  so  stated.    Davis  v,  Hines,  defendant  gave  his  note  to  the  plamtlff, 

6  Ohio  (N.  S.);  478.  who  transferred  it.    The  note  was  pro- 
tested and  Judgment  recovered  against 

Payaua^  may  consist  in  giving  the  con-  the  defendant  by  the  indorsee;  but  the 
tractor  credit  for  a  debt  due  from  him,  execution  was  returned  unsatisfied.  Af- 
aocording  to  agreement.  Allen  v.  Car-  ter  protest  the  plaintiff  filed  a  notice  of 
man,  1  £.  D.  Smith,  692.  See  Briggs  v.  lien  which  he  now  sought  to  foreclose, 
Titus,  7  R.  I.  441;  Stewart  v.  McQuaid,  and  produced  the  note  to  be  cancelled; 
48  Fenn.  196.  but  by  what  means  he  was  again  pos- 
it is  a  good  defence  that  there  is  sessed  of  it  did  not  appear.  Held,  that 
nothing  due  on  the  contract  with  the  the  production  of  the  note,  without 
owner.  Spalding  v.  King,  1  £.  D.  Smith,  showing  that  the  judgment  recovered 
717.  thereon  was  satisfied  by  him,  or  that  the 

In  case  of  defective  work,  there  may  title  was  again  in  him,  was  not  enough 

be  a  recoupment  without  previous  notice,  to  warrant  a  recovery.    Teaz  v.  Chrys- 

Gourdier  «.  Thorp,  1  £.  D,  Smith,  697.  tie.  2  lb.  621. 

In  New  York,  notwithstanding  pay-  There  may  be  a  lien  against  the  owner, 

ment  to  the  county  clerk,  under  Stat,  though  the  builder  has  agreed  to  extin- 

1851,  the  plaintiff  must  prosecute  his  guish  all  liens.    Mulrey  v.  Barrow,  11 

claim  before  the  court.  Dunning  v,  Clark,  Allen,  162. 

2  £.  p.  Smith,  686.  The  fact  that  the  materials  furnished, 

A,  having  purchased  lumber  from  B,  for  which  a  lien  is  claimed,  were  charged 
to  be  used  in  a  building,  came  into  pos-  to  the  contractor  individually  with  re- 
session  of  a  note  signed  by  B,  payable  in  ference  to  the  building,  does  not  preclude 
lumber  to  a  larger  amount  than  that  re-  the  plaintiff  tVom  showing  that  they  were 
ceived  by  A,  and  afterwards  purchased  furnished  on  the  credit  of  the  building; 
of  B  more  lumber,  exceeding  the  amount  and,  whether  the  materials  so  furnished 
of  the  note.  A  and  B  agreed  that  the  were  actually  used  in  the  construction, 
note  should  go  to  the  account  of  another  is  immaterial.  Presbyterian,  k^.  v..  Al- 
building,  upou  which  B  lost  his  lien  by  lison,  10  Barr,  418.  The  acceptance  of 
neglecting  to  file  his  claim  seasonably.  C  a  note  by  a  mechanic  is  not  a  waiver  of 
purchased  the  former  building  before  the  his  lien,  unless  it  was  so  intended, 
latter  was  commenced.  B  files  a  lien  Greene  v.  £ly,  2  Greene  (Iowa),  608; 
claim  against  the  former  building,  for  Hix  v.  £ly,  1  lb.  618. 
the  whole  amount  of  lumber  furnished.  Where  a  promissory  note  has  been 

44 
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glTen  for  \mxi  of  the  debt  for  which  a  me-  the  materiali.    Tomlinson  v.  Degraw,  2 

chanlc's  lien  has  been  filed,  the  amount  Dutch.  78. 

may  be  reeorered  by  the  claimant,  who  It  has  been  held  in  New  Jersey,  that 

holds  the  note  which  had  been  dishon-  proceeding  by  personal  action  against  the 

ored.    Johns  v.  Bolton,  12  Penn.  889.  debtor  is  not  a  waiver  of  a  carpenter's 

Nor  is  an  agreement  to  receive  pay-  Hen.    Van  Dyne  v.  Van  Ness.  I  Halst. 

ment,  partly  in  cash,  and  the  balance  in  Gh.  485.    But  it  is  decided  otherwise  in 

Inmber  at  fair  prices,  whenever  called  Pennsylvania,  where  the  defendant  pre- 

for,  &o.,  and  the  acceptance  of  a  guar-  vails  in  the  first  salt.    Wbelan  v.  Hill,  2 

anty  from  a  third  person,  for  the  ^Ifil-  Whart.  118. 

ment  of  this  contract,  a  waiver.    Hinch-  The  lien  is  good,  if  full  performance  is 

man  v.  Ly brand,  14  S.  &  B.  82.  waived.    Stewart  v.  HcQnaid,  48  Penn 

Where  the  contract  provides  for  ''  sat-  191. 

isfactory  paper,"  the  lien  is   not  dis-  See,  as  to  some  miscellaneons  points, 

charged  by  taking  the  employer's  note  N.  Pres.,  k^.  v.  Jevne,  82  111.  218;  Mc- 

or  draft,  though  accompanied  by  a  re-  Bride  v.  Longworth,  14  Ohio  St.  849; 

ceipt  *Mn  full    to  date."    Wheeler  v.  Russell «.  Bell,  44  Penn.  47;  Redington 

Schroeder,  4  R.  I.  888.  v.  Fry,  48  Maine,  678;   McPheters  v. 

Under  the  lieu  law  of  1868,  matter  Lnmbert.  41  Me.  469;  Morrison  v.Muioi, 

affecting  the  existence  of  the  lien  is  n*o  6  Allen,  408;  Rathbun  «.  Hayford,  lb. 

bar  to  an  action  against  the  builder  for  406;  Peabody  v.  Eastern,  &c.,  lb.  640; 

Bank,  fcc..  29  Penn.  880. 
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CHAPTER  XLI. 

BEMAINDEB.     VESTED  AND  OONTINOENT  BEMAINDERS. 

1.  DefinHion— cannot  be  after  a  fee.  the  termination  of  a  life;  limita- 

2.  By  what  words  created.  tion  after  a  life,  where  the  term 
8.  Vested  or  contingent;  when  contin-  for  years  is  short. 

gent.  8.  Exceptions  to  fourth  class — Shelley's 

6.  Classification  of  contingent  remain-  case — ^^dengnatio  pertoruBf"  &c. 

ders.  9.  Ch.  J.  Willes' division  of  contingent 

7.  Exception  to  third  class— limitation  remainders. 

for  a  long  term — ^remainder  after 

^  1.  A  BEMAiNDEB  is  defined  as  a  remnant  of  an  estate  in  lands 
or  tenements,  expectant  on  a  particular  estate,  created  together 
with  the  same  at  one  time,  and  by  the  same  instrument,  and 
limited  to  arise  immediately  on  the  determination  of  that  estate, 
and  not  in  abridgment  of  it.  Thus,  if  A,  being  an  owner  in  fee, 
convey  the  land  to  B  for  ten  years,  remainder  to  C  and  his  heirs 
forever,  B  is  tenant  for  years,  with  a  remainder  to  C  in  fee. 
Both  these  estates  subsist  at  one  time,  and  both  are  parts  of  one 
entire  estate,  making  together  the  absolute  and  perpetual  inheri- 
tance of  the  land.  The  former  is  said  to  be  merely  carved  out 
of  the  inheritance.  Hence,  where  the  fee-simple  is  first  con- 
veyed, this  being  the  whole  estate,  no  remainder  can  be  validly 
limited  upon  it.  Thus  where  land  is  conveyed  to  A  and  his 
heirs,  and,  if  he  die  without  heirs,  remainder  to  B  in  fee,  the 
remainder  is  void.  So,  where  land  was  devised  to  one  corpora- 
tion and  its  successors,  so  as  they  paid  a  certain  annual  sum  to 
another  and  its  successors,  on  failure  of  which,  the  estate  of  the 
former  to  cease,  and  the  latter  to  have  it;  held,  the  latter  limi- 
tation was  void.^    And  the  same  rule  applies  to  a  limitation 

'  Go.  Lit.  148  a;  4  Kent.  196-7;  1  Abr.    Strobh.  £q.  87.   See  Woodson  v.  Smith, 
£q.  186;  Dyer,  88  a.    Bnbt  v.  Dawes,  4    1  Head,  276. 
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after  a  remainder  in  fee.  Thus,  where  a  will,  after  giving  an 
estate  in  fee  in  remainder  to  children,  provided  that,  if,  their 
mother  survived  them,  it  should  go  to  her;  held,  the  children 
took  a  vested  remainder  in  fee,  and  not  a  contingent  remainder.^ 
Upon  the  same  principle  it  has  been  held,  that  even  upon  a 
conditional,  base  or  qualified  fee,  no  remainder  can  be  limited, 
because  the  entire  fee  passes,  leaving  only  a  possibility  of 
reverter  in  the  grantor.  Thus,  if  lands  be  given  to  A  and  his 
heirs,  so  long  as  B  has  heirs  of  his  body,  or  till  B  returns  from 
Bome,  remainder  to  C  in  fee;  the  remainder  is  void  as  such, 
though  it  might  be  good  as  a  shifting  vse^  or  executory  limita- 
tion. This  principle,  however,  has  been  doubted.  And  upon  an 
estate  tail,  since  the  statute  de  donis,  a  remainder  may  be  validly 
limited.* 

^  2.  The  estate  above  described  may  be  created,  without  the 
use  of  the  word  remainder^  by  any  expressions  of  equivalent 
meaning;  as,  for  instance,  that  after  the  death  of  A  the  land 
.  shall  revert  and  descend  to  B,  A;c.' 

§  3.  Remainders  are  either  vested  or  contingent.  The  former 
is  when  there  is  a  person  in  being,  who  would  have  an  inmiedi- 
ate  right  to  the  possession  of  the  lands,  upon  the  ceasing  of  the 
intermediate  or  precedent  estate;  or  where,  if  the  precedent 
estate  should  terminate  immediately  after  its  creation,  the 
remainder  would  then  take  efle^.  In  other  words,  a  vested 
remainder  is  a  present  interest,  though  to  be  enjoyed  in  future; 
an  immediate  right  of  present  enjoyment,  or  a  present  fixed 
right  of  future  enjoyment.  And  there  may  be  many  Buccessive 
remainders,  all  of  which  shall  be  vested.  Thus,  if  the  land  be 
limited  to  A  for  life,  remainder  to  B  in  tail,  remainder  to  C  in 
fee;  B's  remainder  is  vested,  because,  if  A  should  immediately 
die,  B  would  take;  and  C's  is  vested,  because,  if  A  should  imme- 
diately die,  and  also  B,  without  lineal  heirs,  C  would  take.(a) 

§  4.  A  vested  remainder  is  in  general  subject  to  the  same  dis- 

^  Blanchard  v.  Brooks.  12  Pick.  64.  285;  4  Kent,  19S-9;  Peppercorn  v.  Pea- 

'Co.  Lit.  18  a;    Edward    Seymor's  cock,  8  Man.  &  6.85C;  Doe  v.  Simpson, 

Case,  10  Rep.  97  b;  Gardner  v,  Sheldon,  6,  780. 

Yaugh.  269;  Willion  v.  Berkley,  Plow.  *  2  Cruise,  288. 

(a)  As  to  mtrger  in  case  of  conditional  fees,  see  Doe  v.  Simpson,  4  Bing.  N.  888. 
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positions  with  an  estate  in  possession.  It  gives  a  legal  or  equit- 
able seisin,  and  may  be  sold  on  execution.^ 

§  5.  On  the  other  hand,  a  remainder  is  contingent,  when  it  is 
limited  to  take  effect  on  a  condition,  which  may  never  happen 
or  be  performed,  or  not  till  after  the  determination  of  the  pre- 
ceding estate.'(a) 

^  6.  Mr.  Feame  divides  contingent  remainders  into  four  classes. 
First,  where  the  remainder  depends  on  a  contingent  determina- 
tion of  the  prior  estate,  by  the  act  either  of  a  third  person  or  of 
the  prior  owner  himself.  Thus,  if  A  convey  to  the  use  of  B  till 
C  returns  from  Some,  and  after  such  return  to  remain  over  to  D 
in  fee;  here  B's  estate  will  end,  and.D's  take  effect,  only  upon  a 
particular  event,  which  may  possibly  never  happen.  So  where 
one  conveys  to  the  use  6f  A  in  tail,  until  he  does  such  an  act ; 
then  to  B  in  tail;  B  has  a  contingent  remainder.'  Second,  the 
remainder  may  be  limited  to  take  effect  only  upon  the  happen- 
ing of  an  event,  which  is  wholly  independent  of  the  mode  of 
termination  of  the  prior  estate.  Thus,  if  a  lease  for  life  be  made 
to  A,  B  and  C,  and,  if  B  survive  C,  remainder  to  B  in  fee,  the 

'  IN.Y.  Rev.  Si.  728;WiU«f,887;  4       *  2  Oraise,  28S. 
Kent,  201;  1  Prest.  on  Eat.  IM-S;  Bow        '  Fearne,  6$  Arton  «.  Hare,  PoiAi.  97; 
ling  9.  Dobrn,  6  Dana,  488;  Jackaon  v.    Large'a  Gaae,  8  Leo,  182. 
Sublett,  10  B.  Hon.  467;  Wilej  v.  Bridg- 
man,  1  Head,  68. 

(a)  But  it  is  said,  that  In  some  in-  aeaalon  upon  the  death  of  the  widow, 

atanoes  a  vested  remainder  would  seem  to  notwithstanding  the  son's  death  during 

possess  the  essential  qualities  of  a  contin-  her  life.    The  son  took  a  vested  remain* 

gent  estate.    4  Kent,  204.  der  in  the  whole  estate,  because  it  de- 

A  remainder  in  fee,  limited  upon  an  pended  upon  a  certain  event,  the  death 

estate  tail,  is  vuted,  because  the  latter  of  the  widow,  who  took  a  life  estate  by 

must  at  some  time  come  to  an  end.    1  implication,  determinable  as  to  a  moiety 

Steph.  802.  by  her  marriage.  The  conditional  liroita- 

Devise  tothe  wife  of  the  testator  during  tion  to  the  precedent  estate,  to  wit,  the 

widowhood  ;  and,  upon  her  marriage,  second  marriage,  gave  the  son  possession 

one-half  the  estate  to  go  to  a  son.    An-  of  a  moiety  on  the  happening  of  that 

other  clause  devised  to  the  son,  upon  the  event.    Chapin  v.  Marvin,  12  Wend.  688. 

death  of  the  widow,  the  remaining  part  It  was  remarked  by  Lord  Chief  Jus- 

of  the  testator's  landed  property.    The  tice  Willes  to  the  House  of  Lords,  that 

introductory  clause  of  the  will  expressed  "the   notion  of  a  contingent   remain- 

an  intent  to  dispose  of  all  the  testator's  der  is  a  matter  of  a  good  deal  of  nicety; 

property.    The  widow  having  married,  and  if  I  should  trouble  you  with  all  that 

held,  the  son  was  entitled  to  possession  is  said  in  the  books  concerning  contingent 

of  one  moiety  of  the  estate,  and  that  he  remainders,  and  the  instances  that  are 

took  a  vested  remainder  in  the  other;  put  of  them,  I  am  afraid  it  would  rather 

that  the  remainder  was  subject  to  ezecu-  tend  to  puzzle  than  enlighten  the  case." 

tion,  and  the  purchaser  entitled  to  pos-  Willes,  887. 
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remainder  does  not  depend  upon  the  manner  of  termination  of 
the  prior  estates,  but  upon  B's  survivorship.  In  other  words, 
the  prior  estates  are  subject  to  no  contingency,  but  must  expire 
^by  their  natural  limitation.  The  contingency  is  in  the  remain- 
.  der  only.^  So  in  case  of  a  devise  to  the  use  of  A,  the  heir  at 
law,  for  life;  and  from  and  after  his  death  to  the  use  of  B  in  fee, 
in  case  B  should  survive  A ;  but,  if  she  should  die  living  A,  to 
the  use  of  A  in  fee :  B  has  a  contingent  remainder.^  So  a  testa- 
tor by  his  will  directed  that  certain  land  ''be  equally  divided 
between  my  children,  A,  B,  C,  D  and  E,  or  so  many  as  are  alive 
when  divided,"  at  a  time  prescribed.  Held,  that  none  other 
than  the  children  named  could  participate  in  the  devise;  not  the 
issue  of  one  dying  before  the  devise  should  take  effect.'  Third, 
the  remainder  may  be  limited  upon  ah  event  which,  though  it 
must  happen  at  some  time,  may  not  occur  till  after  the  terminar 
tion  of  the  prior  estate;  in  which  case,  as  will  be  seen  hereafter, 
the  remainder  becomes  void.(a)    Fourth,  the  remainder  may  be 

*  Go.  Lit.  878  a;  Ryder,  11  Paige,  186.        *  Morton  v.  Morton,  2  Swan,  818. 

*  Doe  V.  Scadamore,  2  B.  &  P.  289. 

(a)  Conveyance  to  A  for  life,  and,  wife's  children  had  only  a  contingent  re- 
after  the  death  of  B,  remainder  to  C  in  mainder,  which  never  vested;  and  the 
fee.  If  A  should  die  before  B,  G's  re-  estate  vested  in  the  testator's  son,  either 
mainder  conld  never  take  effect.  Hence  as  devisee  or  heir,  and  descended  to  his 
it  is  contingent.  Boraston'sCase,  8Rep.  heirs,  not  to  the  collateral  relations  of 
20  a.  the  testator.    Dixon  v.  Picket,  10  Pick. 

Devise  to  6  for  life,  and  at  his  death  517. 

in  fee-simple  to  his  eldest  son  then  living.  A  testator  gave  his  daughter  the  in- 

A  son  is  afterwards  born .    This  Is  a  con-  come,  &c.,  during  the  life  of  her  husband  $ 

tlngent  remainder  in  fee  in  the  son,  de-  and,  if  she  survive  him,  to  her,  her  heirs, 

pendent  upon  his  being  alive  at  the  death  ficc.,  a  moiety  of  the  estate---the  other 

of  G.  Baylor  V.  Dejarnette,  18 Gratt,  152.  moiety  to  her  children  in  fee;  and,  if  ahe 

A  testator  devised  land  to  his  wife,  survive  her  husband  and  all  her  children, 

and  proceeded  to  devise  '^to  any  child  to  her,  her  heirs,  &c.;  and  if  she  should 

or  children  of  mine  which  I  shall  leave  die,  living  her  husband,  then  to  him  the 

at  my  decease,  and  to  their  heirs,  and  to  income,  &c.,  of  a  moiety  for  life,  and  the 

all  the  G's  (children  of  his  wife,)  who  residue  of  the  estate  to  her  children  in 

shall  be  living  at  my  wife's   decease,  fee.    The  husband  and  four  children  of 

equally  to  be  divided  among  them  all,  the  daughter  were  living,  at  the  makinjc 

the  reversion  and  remainder  of  said  real  of  the  will,  the  death  of  the  testator,  and 

estate  after  the  death  of  my  wife,  in  equal  at  her  death.    Held,  she  took  a  life  es- 

portions  to  each  of  them  and  their  heirs  tate  for  the  Joint  lives  of  herself  and  hns- 

in  common;  and  if  none  of  the  G's  be  band;  that  her  children  took  a  vested 

living  at  the  decease  of  my  'wife,  then  the  estate  in  one  moiety ;  that  the  remainder 

said  reversion  shall  remain  to  my  said  to  them  in  the  other  moiety  was  contin- 

child  or  children  and  their  heirit."    The  gent,  depending  upon  the  event  of  her 

wife  survived  all  her  own  children,  and  dying  before  or  after  the  husband;  that, 

the  son  and  only  child  (by  a  former  wife)  if  she  should  survive  him,  she  would  take 

of  the  testator,  and  died.     Held    the  it  in  foe;  if  he  should  survive  her,  he 
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limited  to  persons  not  in  existence  or  ascertained  at  the  time  of 
such  limitation.  Thus,  in  ease  of  a  conveyance  to  A  for  life, 
remainder  to  the  right  heirs  of  B,  who  is  living;  inasmuch  as 
nemo  est  hceres  vivenlis^  and  until  B's  death  it  cannot  be  known 
who  his  heirs  will  be,  and  he  may  die  before  A;  the  remainder 
is  contingent.^  So  upon  a  conveyance  to  A  and  B  for  their  joint 
lives,  remainder  to  the  heirs  of  the  survivor;  since  it  is  uncertain 
which  of  them  will  survive  the  other,  the  remainder  is  contin- 
gent* 

\  7.  An  exception  to  the  third  class  above  enumerated,  is 
where  the  prior  estate  is  for  a  very  long  term,  and  the  remain- 
der is  limited  upon  the  death  of  the  particular  tenant,  or  of  a 
third  person.  Here  the  improbability  of  such  person's  outliving 
the  prior  estate  is  so  great,  that  the  remainder  is  held  to  be  not 
contingent  but  vested.  As  the  life  cannot  exceed  the  term,  and 
the  term  must  determine  with  the  life,  the  limitation  from  the 
expiration  of  the  life  is  in  effect  a  limitation  from  the  end  of  the 

'  See  Woodson  v.  Haviland,  18  Conn.       '  Biggot  o.  Smyth,  Gro.  Gar.  102. 
101. 

would  take  a  life  estate  in  this  moiety,  ter  died  childless  daring  the  life  of  the 
with  remainder  to  her  chiidrei^;  and  that,  widow ;  that  the  daughter,  in  the  mean- 
as  he  did  survive  her,  the  children  took  time,  took  the  fee  by  descent;  and  that, 
a  vested  remainder.  Blanchard  v.  Brooks,  on  her  surviving  the  widow,  the  remain- 
12  Pick.  47.  ders  fell,  and  she  became  entitled  to  the 

Devises  to  two   grandchildren,  with  premises  absolutely.    Wolfe  v.  Van  Nos- 

this  proviso,  'Mf  both  my  said  grand-  trand,  2  Gomst.  486. 

children  shall  happen  to  die  under  age  A  testator  devised  certain  lands,  slaves, 

and  without  any  lawful  issue,  then  it  is  bank  stock,  &c.,  to  his  executors,  in 

my  will  that  tbree-fonrth  parts  shall  be  trust,  to  apply  the  rents  and  profits  to 

equally  divided  between  A,  B  and  G,''  the  support  of  A  and  his  family,  until  he 

&e.    The  grandchildren  lived  many  years  should  be  thirty -five  years  of  age,  and, 

after  they  arrived  at  full  age,  and  then  if  his  business  habjts  should  then  be  good, 

both  died  without  issue.    Held,  the  de-  then  to  convey  the  same  to  A  absolutely; 

rise  over  to  A.  B  and  G,  &c.,  never  took  otherwise,  in  trust,  to  settle  the  same, 

effect.    Doe  v.  Watson.  8  How.  (U.  S  )  so  as  to  give  the  use  and  profits  to  A  for 

2fi8.  life,  with  remainder  over  to  such  child  or 

A  testator  gave  all  his  personal  estate  children  as  he  might  leave  living  at  his 

to  his  wife;  also,  all  his  real  estate  in  fee,  death;  but,  if  he  should  leave  no  child, 

except  two  lots  of  land.    Those  parcels  then  remainder  over  to  the  children  of  B. 

he  deviled  to  his  wife  for  life,  and,  after  A  died  before  he  arrived  at  the  age  of 

her  death,  in  case  his  daughter  A  (his  thirty-five.    Held.  A  took  only  a  life  es- 

only  child)  should  die  without  having  tate,  subject  to  be  enlarged  to  an  abso- 

married,  or  without  leaving  any  child  or  lute  estate  on  the  contingency  mentioned ; 

children,  one  parcel  to  bis  nephew  B,  and  and  that,  on  his  death  before  the  happen- 

the  other  to  his  nephew  G.    The  daugh-  ing  of  the  contingency,  the  remainder 

ter  survived  the  mother,  but  afterwards  took  effect,  and  the  absolute  estate  vested 

died  without  issue.    Held,  the  nephews  in  his  children.    Mooneyv.  Evans.filred. 

took  contingent  remainders  in  fee,  which  £q.  868. 
would  take  effect,  only  in  case  the  daugh- 
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Umn.\a)  Bat  where  the  term  is  80  short  that  there  is  a  prob»- 
bilitj  of  its  terminating  before  the  life,  the  remainder  is  contin- 
gent. Thus  in  case  of  a  limitation  to  A  for  twenty-one  years,  if 
he  live  so  long,  after  his  death  to  B  in  fee,  the  remainder  is  con* 
tii^nt.^  And,  in  som(9  cases,  the  same  rule  has  been  adopted 
where  the  possibility  seemed  very  remote.  Thus  a  devise  was 
made  to  A  for  sixty  years,  if  he  live  so  long;  from  and  after  his 
death,  to  B,  his  son,  in  tail.  A  was  forty  years  old  (at  the  date  of 
the  will.)  Held,  this  limitation  could  not  be  construed  to  meaa 
from  the  death  of  A  during  the  term,  or  to  give  A  a  term  for 
sixty  years,  if  he  should  so  long  live,  and  vest  the  inheritance 
inmiediately  in  B;  but  that,  if  A  i^onld  outlive  the  term,  which 
was  possible,  B  could  not  take,  and  therefore  the  remainder  was 
contingent.^ 

^  8.  To  the  fourth  class  of  contingent  remainders,  there  are 
three  exceptions;  The  first  arises  out  of  the  rule  id  Shelley's 
case,  so>  called.^  The  principle  settled  by  that  case  is,  that, 
where  a  freehold  estate  is  limited  to  a  person,  remainder  to  his 
heirs,  or  the  heirs  of  his  body;  instead  of  his  taking  a  particular 
estate,  with  a  contingent  remainder  to  his  heirs,  the  whole  iii- 
heritance  vests  at  once  in  him.  This  point,  which  has  been  the 
subject  of  great  discussion,  will  be  more  particularly  considered 
hereafter.(&)    Upon  a  similar  principle,  where  the  grantor  or 

*  2  Cruise,  2Ai,  *  Beverley  v.  Beverley,  2  Yem.  181. 

■  PoUexen^  67.  «  1  Go.  lOi;  2  BoUe's  Abr.  417. 

<a)  Convoyance  to  the  nee  of  A  for  remainder  to  A's  right  heirs.    A  died, 

linety-aine  years,  if  he  live  so. long,  and,  and  C  died  leaving  a  son,  who  died  witb- 

after  his  death,  of  B  in  fee.    B's  remain-  out  issue.    In  a  suit  between  D  and  E, 

der  is  vested.    Weale  v.  Lower,  PoUex-  and  the  heir  of  A;  held,  the  remainder 

fen,  67.  in  tail  to  the  first  son  of  G  and  B,  and  the 

A  person  covenants  to  stand  seized  to  remainder  to  D  and  B,  were  vested  re> 

the  use  of  himself  for  lifb,  remainder  to  mainders,  the  law  not  regarding  the  pos- 

A  for  eighty-nine  years,  if  B,  his  son,  sibility  that  B  and  G  would  outlive  the 

should  live  so  long;  remainder ,  after  B's  termof  eighty  years.  ICapperv.  ganders, 

death,  to  G.  another  son,  in  tail.  0  takes  Hut.  119. 

a  vested  remainder.    2  Gruise,  244 ;  cites  (6)  See  Shelley's  Gase— Deed,  Devise. 

Lord  Derby's  Gase,  Lit.  R.  870.  'Under  the  ''act  regulating  the  descent 

A  conveyed  t-o  the  use  of  himself  for  of  real  estate,''  passed  June  18. 1820.  in 

life,  remainder  to  the  feofees  for  eighty  New  Jersey,  (R.  L.  774,  sec.  1,)  the  ee- 

years.  if  B,  and  G,  his  wife,  should  so  tate  of  the  children  of  a  devisee  for  life, 

long  live;  if  G  survived  B,  to  the  use  of  with  remainder  to  his  heirs,  is  a  contin- 

G  fbr  life;  after  her  death,  to  the  use  of  gent,  and  not  a  vested  remainder,  during 

the  son  of  G  and  B  in  tail ;  for  default  of  the  life  of  the  life  tenant.    Den  v.  Dema- 

such  issue,  to  the  use  of  D  and  £  in  tail,  rest,  1  N.  J.  525. 


REHAINDEB.     YEfiTED  AHD  (X^IXIKGUSNT  BEMAINDEB8.       697 

devisor  of  an  estate  limits  the  remainder  to  his  own  heirs;  instead 
of  a  contingent  remainder  to  the  heirs,  the  effect  is,  to  leave  the 
reversion  in  fee  in  himself.  Thus,  where  one  devised  his  estate 
to  his  widow  during  her  widowhood,  and,  after  her  death  or 
marriage,  ordered  that  it  should  be  distributed  in  the  same  man- 
ner as  if  it  had  not  been  devised ;  held,  no  valid  remainder  was 
created,  but  the  reversion  in  fee,  expectant  upon  the  wife's  life 
estate,  descended  to  the  testator's  heirs  at  law.^  (See  Reversion.) 
A  third  exception  is,  where  the  term  heirs  is  plainly  used  as 
designnHo  personm  ;  as,  for  instance,  in  case  of  a  limitation  to  a 
man  and  the  heirs  of  his  body,  now  living.  So,  if  an  estate  is 
devised  to  a  person  and  his  heirs  during  his  natural  life^  re- 
mainder over  afiter  his  death;  the  word  heirs^  if  it  have  any  legal 
effect,  is  designatio  personoB,  meaning  that  those  who  are  the 
heirs  apparent  shall  enjoy  toith  the  devisee  during  his  life;  and 
he  takes  only  a  life  estate.  This  constmction,  however,  is  eon- 
fined  to  deoises.^ 

^  9.  Mr.  Feame's  fourfold  classification  of  contingent  remain- 
ders is  simplified  to  two  general  classes  by  Lord  Ch.  J.  Willes; 
viz:  1.  Where  the  person  to  whom  the  remainder  is  limited  is 
not  in  esse;  2.  Where  the  commencement  of  the  remainder 
depends  on  some  matter  collateral  to  the  determination  of  the 
particular  estate.(a) 

'  Whitney  v.  Whitney,  14  Mass.  8S.        ■  4  Kent,  212;  Throop  9.  WiUluns,  6 
But  see  Bates  «.  Webh,  8  Mass.  458.  Conn.  98. 

(a)  His  lordship's  langoaee  is,  how-  yrccAoU daring  B's  life.    It  must  he* 

ever,  that  there  are  bat  two  sorts  of  vuttd  interett,  for  it  was  never  oat  of 

contingent  remainders  tpkich  do  not  vut.  him.    If  A  had  a  eordingtnt  fre^kM,  he 

This  would  hardly  imply  that  he  sup-  might  grant  it  over;  and  if  he  do,  it 

posed  there  were  any  other  contingent  must  be  of  the  same  natare  It  was  be- 

remainders  which  do  Test,  were  It  not  fore— a  vetitd   fruhM.    In   these  le- 

for  some  expressions  in  a  subsequent  marks,  the  words  veiUd  and  contingtnt 

part  of  the  same  opinion ;  where,  putting  seem  to  be  used  not  as  contradictory,  but 

the  case  of  the  grant  of  an  estate  by  A  synonymous,  or  at  least  consistent  terms, 

to  B  fo^  ninety-nine  years,  determinable  Smith  «.  Parkhurst,  8  Atk.  188;  WUlis, 

hi  B's  life ;  he  says,  if  B  outlive  the  term,  887-0;  Throop  v.  Williams,  5  Conn.  00; 

surrender,  fcc.,  A  may  enjoy  the  estate  1  N.  T.  Rev.  Stat.  728;  1  Wooddeson 

again — therefore,  he   has   a  amtingtnt  101. 
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CHAPTER  XLH. 


BEHAINDEB.     VESTED  AND  OONTINOENT  REMAINDEB8. 


1 .  Contingency  of  remainder  depends  on 

jfr€9ent  capacitv  of  taking  effect. 

2.  Law  favors  Tested  remainders. 

4.  Remainder  may  bo  vested,  though 
not  to  take  effect  upon  every  pos- 
sible termination  of  prior  estate. 

6.  Intervention  of  contingent  estate- 

remainder  not  thereby  contingent, 
unless  the  estate  is  a  fee. 

7.  Contingent  estates  may  be  devised, 

as  substitutes  for  each  other. 

10.  Cross  remainders. 

11.  Prior  limitation  to  trustees  and  their 

heirs  till  a  certain  event. 

12.  Where  one  of  concurrent  remain- 

derSi  Sic.,  vests — the  rest  defeated. 


12  a.  Successive  remaiodurs — whether 
the  contingency  named  affects  only 
one  or  the  whole;  limitation  after 
an  estate,  depending  on  a  contin- 
gency which  never  happens 

14.  After   the   conditional    termination 

of  an  estate,  which  never  takes 
effect. 

15.  After  the  conditional  tormination  of 

an  estate  which  takes  effect,  but 
terminates  otherwise. 

16.  Words  importing  not  a  contingent 

remainder,  but  when  a  remainder 
shall  come  into  possession. 
19.  Remainder    upon    condition    tubte- 
quent. 


§  1.  From  the  preceding  remarks  it  sufficiently  appears,  that 
the  question,  whether  a  remainder  is  vested  or  contingent,  does 
not  depend  upon  the  certainty  or  uncertainty  of  its  ever  taking 
effect  in  possession;  but  upon  its  present  capacity  of  thus  taking 
effect,  if  the  possession  were  to  become  yacant.(a)  Thus,  if 
there  be  a  lease  for  life  to  A,  remainder  for  life  to  B,  B's  reniain- 


(a)  It  has  been  said,  that,  in  some 
cases,  even  without  this  capacity,  a  re- 
mainder may  be  vested.  The  true  prin- 
ciple would  therefore  seem  to  be,  that, 
with  this  quality,  a  remainder  mu$t  be 
vested,  and  may  be  vested  without  it. 
Cornish,  102. 

*'A  vested  remainder  is  one  that  takes 
effect  in  interest  and  right  immediately 
on  the  death  of  the  testator;  although  it 
may  not  take  effect,  indeed,  if  it  be  a 
remainder,  it  cannot  take  effect  in  pos- 
session and  enjoyment,  until  the  death 
of  the  devisee  for  life,  or  other  determina- 


tion of  the  particular  estate."  '^  A  present 
capacity  of  taking  effect  in  possession,  if 
the  possession  were  to  become  vacant, 
and  not  the  certainty  that  the  possession 
will  become  vacant,  before  the  estate 
limited  in  remainder  determines,  univer- 
sally distinguishes  a  vested  remainder 
from  one  that  is  contingent.  In  general, 
the  law  favors  that  construction,  which 
holds  a  remainder  vested,  rather  than 
that  which  considers  it  contingent,  when 
the  question  is  doubtful.*'  Per  Shaw, 
C.  J.    Brown  v.  Lawrence,  8  Cush.  897. 
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der  is  vested,  although  he  may  die  before  A.  But,  if  there  be 
a  lease  for  life  to  A.  remainder  for  life  to  B  after  the  death  of 
C,  inasmuch  as  B's  estate  would  not  necessarily  vest  upon  the 
present  determination  of  A's  estate,  the  remainder  is  contingent* 
The  latter  illustration,  however,  shows  how  a  remainder  contin- 
gent in  its  creation  may  become  vested;  for,  upon  the  death  of 
C,  B's  remainder  undergoes  this  change,  because,  from  that 
time,  if  at  any  moment  A's  estate  should  cease,  B's  would  imme- 
diately take  effect  Hence,  also,  it  appears  that  a  contingent 
remainder  passes  through  two  stages  before  it  becomes  an  estate 

• 

in  possession.  Thus,  in  the  case  supposed,  upon  the  death  of 
C,  living  A,  B's  contingent  remainder  becomes  a  vested  remain- 
der; and  then,  upon  the  death  of  A,  the  vested  remainder 
becomes  a  vested  estate.^  So  a  remainder  in  fee,  limited  by 
will  to  the  eldest  son  of  the  first  taker,  to  whom  an  intermediate 
life  estate  is  given,  is  contingent,  until  the  birth  of  such  son; 
but,  on  the  happening  of  that  event,  before  the  termination  of 
the  life  estate,  it  becomes  a  vested  estate  in  remainder.' 

^  2.  These  observations  lead  naturally  to  a  consideration  of 
the  more  minute  distinctions  between  vested  and  contingent 
remainders.  It  may  be  remarked  at  the  outset,  that,  as  the 
court  never  construes  a  limitation  into  an  executory  devise, 
where  it  may  take  effect  as  a  remainder,  because  the  former 
puts  the  fee  in  abeyance;  so  neither  does  it  construe  a  remain- 
der to  be  contingent,  where  it  can  be  taken  for  vested,  because 
the  latter  tends  to  support  the  estate,  and  the  former  to  destroy 
it,  by  putting  it  in  the  power  of  the  particular  tenant  to  defeat 
the  remainder  by  fine  or  feoffment.^  Upon  this  ground,  a  devise, 
appearing  to  depend  upon  an  event  that  is  sure  to  happen,  is 
vested,  if  the  happening  of  the  event  does  not  form  a  part  of  the 
description  of  the  devisee,  and  if  the  suspensive  expressions 
can,  consistently  with,  or  by  aid  of,  other  parts  of  the  will,  be 

'  Fearne,  829,  881-,  Willes,  887;  Wil-        "  6  Cas.  175;  Wilkes  r.  Lion,  2  Cow. 

liamaoQ  v.  Field,  2  Saodf.  Gha.  688;  888;  Ives  r.  Legge,  3  T.  R.  489.  h.;  Den 

Bentley  v.  LoDg,  1  Strobh.  Eq.  48.    See  v.  Demarest,  1  N.  J.  625;  Wolfe  v.  Van 

Vorley  V.  RicbardsoD,  86  Eng.  L.  &  Eq.  Nostrand,    2  Gorast.    436;   Joboson  v. 

402;  Hunt  v.  Dorsett,  lb.  846.  Valentine,  4    Sandf.   86;    Womrath  v. 

^  Wendell  r.  Crandall,  1  Gomst.  491.  McCormick,  61  Penn.  604. 
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probably  interpreted  as  referring  not  to  the  vesting  of  the  title, 
but  to  the  vesting  of  the  enjoyment.(a) 

§  3.  Whenever  the  preceding  estate  is  limited,  so  as  to  deter* 
mine  on  an  event  which  certainly  must  happen,  and  the  remain- 
der is  so  limited  to  a  person  in  ease^  and  ascertained,  that  the 
preceding  estate  may  by  any  meaos  determine  before  the  expi- 
ration of  the  Sestate  limited  in  remainder;  such  remainder  is 
vested.  But  whenever  the  preceding  estate,  with  the  exceptions 
above  named,(&)  is  limited  so  as  to  determine  only  on  an  event 
which  is  uncertain,  and  may  never  happen ;  or  to  a  person  not 
in  esee  or  not  ascertained ;  or  so  as  to  require  the  concurrence 
of  some  uncertain  event,  independent  of  the  determination  of 
the  preceding  estate,  and  duration  of  the  estate  limited  in  re- 
mainder, to  give  it  a  capacity  of  taking  effect; — the  remainder  is 
contingent.^ 

§  4.  The  definition,  given  above,  of  a  vested  remainder,  does 
not  require  that  it  should  be  so  limited  as  to  take  effect  upon 
every  possible  determination  of  the  particular  estate.  It  seems 
to  be  sufficient,  that  the  preceding  estate  is  made  to  determine 
upon  an  event  which  certainly  must  happen,  although  it  may 
determine  upon  other  events  which  may  not  happen,  and 
although  it  is  only  upon  a  determination  in  the  lattez  mode,  that 
the  remainder  will  take  effect  Thus,  if  an  estate  be  limited  to 
A  for  life,  remainder  to  B  for  the  life  of  A,  inasmuch  as  the 
death  of  A  is  a  certain  event,  and,  if  A's  estate  should  terminate 
by  forfeiture  or  surrender,  the  remainder  would  take  effect :  it 
is  a  vested  remainder.'(c) 

'  Fearne,  829{  Ghapin  v.  Marvin,  12       '  Fearne, 279-86;  4 Kent,  202;  Cholm- 
Wend.  688.  ley's  Gmc,  2  Go.  61  a. 

(a)  Devise  as  follows:  "At  and  after  and  bequeath  to  my  said  wife,  all  my  es- 
the  decease  of  my  said  wife  and  in  case  tate,  real,  personal  and  mixed,  to  her 
she  sbonld  many,  and  when  my  yonngest  and  her  heirs  and  assigns  forever.''  Held. 
child  shall  arrive  at  the  age  of  twenty-  that  the  children  of  the  testator  took  a 
one  years,  then  it  is  my  will,  that  all  my  vested  interest  under  the  will.  Letch- 
estate  shall  be  distributed  by  my  execu-  worth's,  &c.,  6  Gas.  176. 
tors,  agreeably  to  the  intestate  laws  of  (6)  See  chapter  41. 
this  Gommonwealth ;  provided  always,  (c)  Gonveyance  to  the  use  of  A  for 
nevertheless,  that  in  case  all  my  said  ninety-nine  years,  if  he  shonid  so  long 
children  shall  die  without  leaving  lawful  live;  from  and  after  his  death,  or  ether 
issue,  during  the  lifetime  of  my  said  wife,  iooner  determination  of  the  ettate  limited 
then,  and  in  such  case,  I  give,  devise,  to  him  for  ninety ^nine  years ^  to  the  use 
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§  5.  Where  a  contingent  limitation  intervenes  between  the 
particular  estate  and  a  remainder  to  a  person  in  esse^  the  latter 
may  be  vested,  provided  the  intervening  limitation  be  not  in  fee. 
So,  where  neither  remainder-man  is  in  ease  at  the  time,  but  the 
latter  is  bom  before  any  one  in  whom  the  former  estate  can  vest.^ 
Thus  there  was  a  limitation  to  A  for  life,  remainder  to  his  firsc 
and  other  sons  in  tail,  remainder  to  B  and  his  sons  in  the  same 
way.  B  haa  a  son  bom,  but  A  has  none.  B's  son  takes  a  vested 
remainder,  subject  to  be  defeated  by  the  birth  of  a  son  to  A. 
The  last  limitation  is  said  to  be  executed  snb  modo,  so  as  to  open 
and  separate  itself  from  the  particular  estate,  whenever  the  con* 
tingency  happens.' 

§  6.  Where  the  intervening  estate  is  contingent  for  some  other 
cause  than  that  the  party  to  whom  it  is  limited  is  not  in  esee,  if 
the  contingency  does  not  extend  also  to  a  subsequent  remainder, 
this  may  be  vested.'  But  where  the  prior  limitation  is  in  fee, 
no  subsequent  remainder  can  be  vested.^ 

§  7.  Although  a  remainder  cannot  be  limited  after  a  fee,  yet 
it  may  be  created,  to  vest  in  the  event  of  the  first  estate's  never 
taking  effect:  or  several  estates  in  fee  maybe  limited  contin- 

*  Feftrne,  222.  *  Napper  «.  Sftnderf,  Hut.  119. 

*  nvedftU  V.  UTeda]l,  2  Rolle  Abr.  119$        *  Luddington  «.  Kfme,  1  Ld.  Rajm. 
Bowles'  Case.  11  Rep.  80.  .    208;  12  Pick.  64. 

of  traitees  and  tbeir  heirs  during  A's  life,  and  follow  the  maxim  "  eommunin  error 

to  preserre  contingent  remainders;  and,  /acit  jut.**    That  if  a  limitation  were 

after  the  endoroifur  eooner  determination  made  to  A  for  ninety -nine  years,  deter- 

^tke  taid  term^  to  the  use  of  A's  sons  in  minable  on  his  life,  with  no  remainder, 

tail,  remainder  orer.    Held,  first  in  the  the  grantor  wonld  retain  a  rested  rever- 

King's  Bench,  and  afterwards    in  the  sionary  interest,  which  wonld  take  effect 

House  of  Lords,  that  the  estate  of  the  on  the  expiration,  forfeiture,  or  snrren- 

trustees  was  a  vested,  not  a  contingent  der  of  the  term,  and  this  interest  he 

remainder,  because  the   trustees  were  might  grant  orer,  and  thereby  create  a 

pf'rsoos  in  esse  at  the  time,  and  the  com-  vested  remainder  in  the  grantee.    Ber- 

mencement  of  the  remainder  did  not  de-  rington  v.  Parkhurst,  8  Atk.  185;  Willes, 

pend  on  any  matter  collateral  to  the  827-89;  6  Bro.  Pari.  Ga.  862. 

determination  of  the  particular  estate.  (The  limitation  in  this  case  seems  to 

Lord  Ch.  J.  Willes  remarked,  that,  upon  have  been  most  inartificially  worded.  The 

any  other  construction,  in  case  of  the  words.  *' from  and  after  A's  death,"  were 

death  of  the  trustees  during  A's  life,  no  admitted  on  both   sides  to  be  wholly 

estate  would  vest  in  their  heirs,  which  senseless,  being  immediately  followed  by 

wonld  prove  the  universal  practice,  of  in-  *  ^during  A's  life."    Moreover,  the  Hmita- 

serting  the  word  heirs  in  such  settle-  tions  to  the  trustees  and  to  A's  sons, 

ments,  to  be  wholly  useless  and  unmean-  though  successive,  were  to  take  eflbct,  it 

iog.  and  that  many  thousand  settlements  would  seem,  upon  precisely  the  same 

would  be  overturned ;  in  preference  to  contingency,  the  termination  of  the  term 

which,  he  would  adopt  precedent  for  law,  for  years.) 
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gently  as  substitutes  for  each  other;  some  to  take  effect  on  failure 
of  the  others,  and  in  their  room.  Such  remainders  are  said  to 
be  not  expectant,  but  contemporary ;  the  latter  not  contrary  to, 
but  concurrent  with  the  former.  It  is  not  a  fee  mounted  upon 
a  fee,  but  a  contingent  remainder  with  a  double  aspect,  or  on 
a  double  contingency.  And  the  limitation  is  not  good  as  a 
remainder,  if  it  is  to  succeed,  instead  of  being  collateral  to,  the 
contingent  fee.  Thus,  in  a  limitation  to  A  for  life,  remainder  to 
his  issue  in  fee,  and,  in  default  of  such  issue,  remainder  to  B. 
the  remainder  to  B  is  good,  being  collateral  to  the  contingent 
fee  in  the  issue.  But,  if  the  remainder  to  B  is  limited  upon  the 
event  of  the  issue's  dying  tinder  age,  though  it  may  be  good  as 
an  executory  devise  o;*  shifting  use,  it  is  void  as  a  remainder, 
being  dependent  on  an  event,  which  rescinds  a  prior  vested  fee.^(a) 

*  ILd.  Raym.  208;  Dong.  605  n.;  4    EeDt,199-201$Bai8tv.Dawef,4Strobh. 

Eqn.  87. 

(a)  Devise  to  A  for  life,  and,  If  he  in  G  during  the  life  of  B,  became  he  was 

should  have  any  issne  male,  to  such  issue  to  take  only  if  he  should  be  living  at  her 

and  his  heirs  forever;  and  if  he  should  death,  and  therefore,  till  her  death,  the 

die  without  issue  male,  then  a  part  of  fee  vested  nowhere;  that  the  estate  to  G 

the  lands  to  B  in  fee,  and  a  part  to  G  in  was  contingent,  notwithstanding  his  being 

fee.    Held,  all  these  several  limitations  designated  byname;  that  the  fee-simple, 

in  remainder  created  contingent  remain*  which  was  to  vest  on  the  death  of  B,  was 

ders  in  fee.    If  A  should  have  issue  male,  not  an  executory  devise,  but  a  contingent 

the  fee  would  vest  in  him;  if  not,  then  it  remainder,  having  a  preceding  freehold 

would  vest  in  B  and  G.    Luddington  v,  to  support  it;  that  it  was  not  a  limitation 

Kyme,  1  Ld.  Raym.  208;  Barnardiston  of  a  fee  after  a  fee,  but  a  limitation  of 

V.  Garter,  8  Bro.  Pari.  Ga.  64.     See  only  one  indefeasible  estate  in  fee;  that 

Blanchard  o.  Brooks,  12  Pick.  85.  the  will  presented  a  contingency  with  a 

Devise  *  to  A  for  life,  and,  after  his  double  tuptct,  to  be  determined  immedi- 

death,  to  his  children  equally,  and  their  ately  on  the  death  of  B,  at  which  time 

heirs;  and  in  case  he  dies  without  issue,  an  indcfeasibie  estate  would  vest,  either 

to  B  and  G  and  their  heirs  equally,  &c.  in  G,  or  in  the  next  heir  male  of  B,  as 

Held,  the  two  last  limitations  were  both  the  case  might  be.    In  this  case,  Gibw>n, 

•contingent  remainders  in  fee.  Goodright  J.,  thus  states  the  general  rules  of  law 

V.  Dunham,  Doug.  265.    So,  where  there  pertaining  to  the  subject.    Where,  of 

was  a  devise  to  A  for  life,  remainder  to  two  limitations,  (in  fee,)  both  are  to  take 

trustees,  Sec.,  remainder  to  all  the  chil-  effect;  the  latter  can  do  so  only  as  a% 

dren  of  A,  begotten  or  to  be  begotten  by  executory  deviaef  for  a  remainder,  origi- 

B,  and  their  heirs  forever,  &c.,  remainder  naliy  contingent,  but  afterwards  vested 

over;  held,  according  to  the  clear  intent,  by  the  happening  of  the  contingency,  is 

the  children  of  A  took  a  fee;  but,  for  essentially  the  same  as  if  it  had  been 

want  of  such  children,  the  subsequent  vested  at  its  origin;  but,  where  both  are 

limitation  would  have  taken  effect.    Doe  limited  alternately  on  the  same  event,  by 

V.  Perryn,  8  T.  R.  484.  the  happening  of  which,,  one  is  to  vest  in 

A  devised  to  his  daughter  B,  for  her  exclusion  of  the  other,  there  both  are 

life ;  then  to  her  male  ^etr,  G,  if  alive  at  contingent  remainders.     Dnnwoodie  v. 

her  death,  in  fee;  otherwise,  to  her  next  Reed,  8  Ser.  k,  R.  485-452;  Den  v.  Craw* 

male  heir  in  fee.    Held,  that  B  did  not  ford,  8  Halst.  90. 
take  an  estate  tail;  that  nothing  vested 
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§  8.  Where  the  language  used  may  be  construed  to  create 
either  successive  and  alternative  contingent  estates  in  fee,  or  a 
contingent  preceding  estate  less  than  a  fee,  and  a  vested  remain* 
der  in  fee,  the  latter  construction  will  be  adopted,  as  the  more 
accordant  with  the  general  policy  of  the  law.  Thus  there  was 
a  devise  to  A,  the  testator's  daughter,  for  life  ;  then  to  the  chil- 
dren of  her  body  begotten,  and  their  heirs;  in  default  thereof^  to 
the  testator's  son  B,  his  heirs  and  assigns.  B  died,  living  A, 
having  devised  his  interest,  and  then  A  died  without  children. 
The  question  was,  whether  B  took  a  vested  remainder,  which 
could  be  devised,  or  only  a  contingent  remainder.  Held,  he 
took  a  vested  remainder.  The  clause,  in  default  thereof,  was 
equally  applicable  to  the  failure  of  A's  children  and  of  their 
heirs.  K  there  had  been  no  limitation  over,  or  a  limitation  to 
other  parties,  the  devise  would  have  made  a  contingent  fee- 
simple  to  the  children  6f  A.  But,  the  subsequent  remainder 
being  limited  to  a  collateral  heir  of  the  children,  they  must  take 
an  estate  tail,  with  a  vested  remainder  to  B.  Had  the  devise  in 
question  applied  to  the  failure  of  A's  children  only,  and  not  that 
of  their  heirs,  then  there  would  have  been  two  contingent  fees 
simple,  the  one  to  take  effect  only  on  failure  of,  or  as  a  substi 
tute  for,  the  other.  But  the  law  would  not  adopt  this  construc- 
tion, except  where  the  language  absolutely  required  it.^ 

§  9  a.  Although,  where  a  fee  is  given  by  a  vested  limitation,  a 
remainder  upon  it  must  be  an  executory  devise,  and,  if  too  re- 
mote, this  and  all  subsequent  remainders  are  void;  yet,  if  a  fee 
be  limited  in  contingency,  and  the  estate  given  over  upon  a  con- 
tingency divesting  the  fee,  if  the  fee  so  limited  never  vests,  the 
gift  over  takes  effect  as  a  contingent  remainder.' 

§  10.  Cross-remainders  are  another  qualification  of  expectant 
estates,  and  they  may  be  raised  expressly  by  deed,  and  by  im- 
plication in  a  devise.  Thus,  if  a  devise  be  made  of  one  lot  to 
A,  and  another  lot  to  B,  in  fee,  and,  if  either  dies  without  issue, 
the  survivor  to  take,  and,  if  both  die  without  issue,  to  C  in  fee; 

>  Ires  V.  Legge,  8  T.  R.  4S8  n.    See       *£vera  v.  Ghallis,  2  Eng.  X.  &  Eqn. 
Blanchard  v.  Brooks,  12  Pick.  68.  216. 
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A  and  B  have  cross-remainders  over  by  express  terms,  and,  on 
the  failure  of  either,  the  other,  or  his  issue,  tak^,  and  the 
remainder  to  C  is  postponed.  But  if  the  devise  had  been  to  A 
and  B,  of  lots  to  each,  remainder  over  on  the  death  of  both  of 
them,  the  cross-remainders  to  them  would  be  implied.  So,  if 
different  parcels  of  land  are  conveyed  to  several  persons  by 
deed,  and  by  the  limitation  they  are  to  have  the  parcels  of.  each 
other  when  their  respective  interests  shall  determine,  they  take 
by  cross-remainders.  This  subject  will  be  more  particularly 
considered  hereafiter.^(a) 

§  11.  Where  the  preceding  contingent  remainder  is  limited, 
not  in  fee,  generally,  but  to  trustees  and  their  heirs,  nntil  the 
happening  of  a  certain  event,  the  subsequent  remainders  may  be 
not  contingent  but  vested.  Thus  there  was  a  devise  to  A  for 
life,  and,  if  she  die  without  issue  of  her  body  living  at  her  death, 
to  trustees  and  their  heirs,  till  B  should  be  twenty-one  years 
old.  After  whicli,  devise  to  B  for  life,  remainder  to  his  sons  in 
tail  male.  In  default  of  such  issue,  or  if  B  should  die  under 
twenty-one,  and  without  issue,  to  C,  Jkc.,  persons  in  esse.  Held, 
the  limitation  to  the  trustees  would  take  effect  only  upon  A's 
dying  without  issue,  and  in  this  event  would  be  not  an  absolute 
but  a  determinable  fee  ;  that  B's  estate  was  contingent  only  till 
he  should  come  of  age;  and,  in  the  meantime,  the  subsequent 
remainders  were  vested.^ 

^  12.  In  case  of  concurrent  remainders,  or  where  a  preceding 
contingent  remainder  is  in  fee ;  if,  in  the  one  case,  one  of  such 
remainders,  or,  in  the  other,  such  preceding  remainder,  becomes 
vested,  the  other  remainders  thereby  become  void.  Thus,  where 
there  is  a  devise  to  A  for  life,  remainder  to  his  issue  male,  in 
default  thereof  remainder  over;  upon  the  birth  of  such  issue,  the 
first  remainder  becomes  vested,  and  the  latter  thereby  void, 
even  though  the  issue  die  before  A  himseUl^ 

§  12  a.  Where  there  is  a  limitation  of  several  successive  remain- 

^  4  Kent,  201.    See  Packard  v.  Pack-        '  Lethlenllier  v.  Tracy,  8  Atk.  774  i 
ard,  16  Pick.  191.  Amb.  20:1. 

*  Keene  v.  Dickson^  8  T.  R.  496. 

(a)  See  Deed;  Devise'  Croes'Remainder. 
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ders,  the  first  of  which  is  made  to  depend  upon  a  certain  contin- 
gency, the  important  question  arises,  whether  this  contingency 
applies  only  to  the  first  remainder  or  to  all  the  succeeding  ones 
also.  Cases  of  this  kind  are  divided  into  three  classes.  1« 
Limitations  after  an  estate  which  depends  on  a  contingency  that 
never  happens.(a)  2.  Limitations  upon  a  conditional  termination 
of  an  estate  which  never  vests.  3.  Limitations  upon  a  condi* 
tional  termination  of  an  estate,  which,  though  the  estate  vests, 
never  happens. 

§  13.  Remainders  of  the  first  class  will  fail,  where  the  intention 
of  the  testator  seems  so  to  require,  or  where  the  court  cannot  find 
upon  the  whole  will  sufficient  to  gather  a  diflerent  intent,  so  as 
to  warrant  them  in  supplying  omitted  words.^  Thus,  there  was 
a  devise  to  A,  the  testator's  son,  and  the  heirs  of  his  body;  and, 
if  A  should  die  withouj;  issue,  and  the  ttUatot^a  wife  B  ahotUd 
survive  A^  that  she  should  enjoy  the  premises  for  her  life;  after 
her  decease  to  C  for  life;  after  her  decease,  {A  being  dead  with- 
out  iuue  as  (rfaresaidy)  to  D.  B  died  in  the  life  of  A.  Held, 
the  remainder  of  D  was  defeated,  being  contingent  upon  A's 
dying  without  issue  in  the  lifetime  of  B.'  So  a  devise  was  made 
to  trustees,  in  trust  to  pay  a  certain  sum  to  A  for  life,  and  the 
rest  of  the  rents  to  B  her  husband;  and,  after  her  death,  the 
whole  to  him  for  life.  If  she  should  happen  to  survive  her  hue* 
bandj  then  to  stand  seised  of  all  the  lands  upon  the  trtuts  (tfter 

*  Dong.  78-0.  *  DatIs  «.  Norton,  2  P.  Wnu.  890. 

(«)  In  the  caw  of  Lathienllier  «.  the  remainder  to  G  took  eflbet,  not  beiac 

Tracy,  cited  above,   (sec.  11,)  it  was  defeated  hy  the  want  of  snch  second 

held,  that  neither  the  condition  of  A's  marriage.  Bradford  v.  Folej,  Dong.  68. 
dying  without  issue,  nor  the  condition       So  a  devise  was  made  to  trastees,  to 

of  B's  coming  of  age,  affected  the  remote  pay  over  the  rents  and  profits  to  A  and 

sabeequent  limitations,  which,  accord-  B,  during  the  life  of  G,  (A,  B  and  G  be- 

ingly,  were  vested  remainders.  ing  slaters  of  the  testator,)  their  heirs 

So  there  was  a  devise  to  the  use  of  A  and  assigns;  and,  after  the  decease  of 
for  life,  remainder  to  his  first  and  other  G's  hualmnd,  in  trust  for  A,  B  and  G, 
aona  by  any  fhture  wife  in  tail  male,  each  a  third  part,  for  life;  remainders 
Sec.;  and,  if  A  should  marry  any  woman  to  their  sons  In  tail  male,  &c.,  cross- 
related  to  his  then  wife,  all  the  above  remainders  over.  G  died,  living  her  hus- 
nses,  so  far  as  they  related  to  the  issue  buid.  The  question  was,  whether,  by 
of  A,  to  cease  and  be  void;  and,  in  such  G's  death,  not  only  her  own  estate,  but 
coitf  though  A  have  Issue,  th^  trustees  the  subsequent  remainders  also,  were 
to  stand  seised  to  the  use  of  G,  &c.  A  defeated.  Held,  the  latter  were  not 
died  soon  after  the  testator,  not  having  defeated.  Horton  «.  Whitaker,  1  T. 
again  married,  and  without  issue.  Held,  B.  846. 

45 
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mentioned,  tIz:  to  A  for  life,  then  to  her  son  and  the  heirs  of 
his  body,  remainder  to  the  heirs  of  the  body  of  the  husband 
by  her,  remainder  over.  A  died  before  B.  Held,  not  only  A's 
life  estate,  but  all  the  subsequent  remainders,  were  defeated.^ 

^  14.  The  second  class  of  cases,  is  where  a  remainder  is  lim- 
ited upon  the  conditional  determination  of  a  preceding  estate, 
which  never  takes  effect.  And  here,  whether  the  preceding 
estate  is  in  fee  or  otherwise,  it  is  said,  that  by  whatever  means 
it  is  out  of  the  case,  the  subsequent  limitation  will  take  effect.* 
Thus  there  was  a  devise  to  trustees  for  years,  remainder  to  the 
sons  of  A  successively  in  tail  male,  provided  they  should  take 
the  testator's  surname.  If  they  or  their  heirs  should  refuse  so 
to  do,  or  die  without  issue,  to  the  first  son  of  B  in  tail  male  on 
the  same  condition.  B  had  a  son  at  the  time  of  the  devise.  A 
died  without  having  had  a  son.  Held,  whether  the  contingent 
limitation  to  persons  not  in  esse,  having  only  a  term  to  support 
it,  were  void  or  valid;  such  limitation  was  not  a  condition  pre- 
cedent of  the  subsequent  remainder,  and  that  the  son  of  B  took 
a  vested  remainder.^ 

§  15.  The  third  case,  is  where  the  remainder  is  limited  upon 
a  contingent  determination  of  a  preceding  estate,  which  actually 
takes  effect,  but  does  not.  terminate  in  the  mode  pointed  out  In 
this  case,  the  remainder  shall  not  take  effect,  unless  the  general 
intent  of  the  testator  so  require.^ 

§  16.  Words  of  limitation  are  often  used,  which,  though 
seeming  to  import  a  contingent  remainder,  the  law  construes 
merely  as  fixing  the  time  when  a  vested  remainder  shall  become 
an  estate  in  possession.(a)  This  construction  is  adopted,  where 
an  absolute  property  is  given,  and  a  particular  interest  in  the 
meantime;  as,  until  the  devisee  shall  come  of  age,  then  to  him^ 
&c.  And  a  remainder  will  always  be  construed  as  vested,  where 
the  words  admit  of  it.    Thus,  where  there  was  a  devise  to  A 

'  Doe  9.  Shipphftrd,  Dong.  76;  Fearne,        *  Scatterwood  v.  Edge,  1  Salk.  220;  1 
286.  Yes.  422. 

*  Avelyn  «.  Ward,  1  Yes.  422.  *  Fearae,  862. 

• 

(a)  Sometimes  called  a<fver6«  q^/tm«,    v.  Yalentine,  4  Sandf.  86.    See  Hollifleld 
as  wAen,  <Aen,  after ^  fronif  &c.    Johnson    v.  Stell,  17  Geo.  280. 
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for  eight  yearsi  remainder  to  executors  till  such  time  as  B  shall 
be  of  age;  and  when  B  shall  be  of  age,  that  he  shall  enjoy  the 
same  in  fee;  held,  this  was  a  vested  remainder  in  B;  that  the 
legal  construction  was,  a  devise  to  executors  till  B  reached 
twenty-one  years,  remainder  to  B  in  fee;  and  the  remainder  was 
no  more  contingent,  than  in  the  common  case  of  a  lease  for  life 
or  for  years,  remainder  over;  that,  inasmuch  as  the  term  must 
certainly  end,  the  adverb  when  created  no  contingency,  but 
merely  denoted  the  time  when  B  should  have  possession.^  So 
upon  a  devise  to  A,  when  and  so  soon  as  he  shall  be  twenty-one 
years  of  age;  if  he  die  under  age,  the  property  to  go  into  the 
residue;  A  takes  a  vested  interest,  subject  to  the  condition.  So 
a  devise  to  A,  till  B  reaches  the  age  of  twenty-one  years;  when 
B  reaches  that  age,  to  him  and  his  heirs;  though  B  dies  under 
age,  gives  him  a  vested  remainder.'  So  a  conveyance  was  made 
to  the  use  of  A  for  life,  then  to  the  first  son  of  his  body  and  his 
heirs  male,  and  to  four  sons  successively  in  tail;  and  if  it  fortune 
the  said  fourth  son  to  die  without  issue  male,  then  to  remain  to 
B.  A  died  without  issue  male.  Held,  B's  estate  vested,  the 
circumstance  of  A's  having  issue  not  being  a  condition  prece- 
dent' So  there  was  a  devise  to  A  for  }ife,  then  to  B;  and  if 
my  three  daughters,  or  either  of  them,  over-live  A  and  B,  and 
his  heirs,  then  they  to  have  it;  and  after  them  to  C.  B  and  two 
of  the  daughters  died,  living  A.  Held,  this  was  not  a  contin- 
gent limitation,  but  only  a  designation  of  the  time,  when  a 
vested  remainder  should  become  an  estate  in  possessioit^  So 
upon  a  devise  to  the  testator's  wife  for  life,  ''to  be  for  her  own 
comfort,  &c.,  while  she  remains  my  widow,  without  any  disturb- 
ance, Ac.,  from  any  of  my  children;  and  in  case  she  alters  her 
condition  by  marriage,  then  my  said  estate  I  will  shall  be 
divided  as  the  law  directs;'' — ^the  testator's  children  take  a  vested 

'  4  Kent,  204;  Drirer  v.  Frank,  8  M.  L.  &  Eqn.  116;  Maxwell  v.  McClintock, 

&  S.  82;  Goodtitle  v.  Whitby,  1  Burr.  10Barr,287;  Haggardir.RoQt,6B.Mon. 

228;  Matthew  Manning's  Gaae,  8  Rep.  247:  Childs  v.  Russell,  11  Met.  16;  Dan- 

95  b;  Drake  v.  Pell,  8  £dw.  268;  Person  forth  v.  Talbot.  7  B.  Mon.  628. 

r.  Dodge.  28  Pick.  287.    See  Rich  «.  *  Mansfield  «.  Dugard,  1  Abr.Eq.  195; 

Waters,  22  Pick.  568;  Boraston's  Case,  Fhipps  v.  Akers,  4  Mann.  &  G.  1107. 

8  Rep.  19;  FearnO;  868;  Arnold  v.  Ar-  *  Holcroft's  Case,  Moore,  486. 

itoM,  It  B.  Mon.  81 ;  Hughes  v.  Hughes.  *  Webb  v.  Hearing,  Cro.  Jac.  416. 
12  lb.  115;  Taylor  v.  Frobisher,  10  Eng. 
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remainder  at  his  death.^  So  where  there  was  ac  devise,  to  four 
children  of  the  testator,  of  four  several  estates,  to  each  one 
estate,  and,  when  either  of  them  shall  die,  the  estates  to  be 
equally  divided  among  them  that  are  living;  and  the  eldest  son 
and  heir  died:  held,  the  remainder  to  the  other  children,  in  the 
estate  given  for  life  to  this  son,  was  not  contingent,  but  vested, 
and  therefore  was  not  void,  in  consequence  of  a  merger  of  the 
son's  life  estate  in  the  inheritance  which  descended  to  him.'  So 
upon  a  devise  to  trustees,  in  trust,  to  apply  the  proceeds  to  the 
support  and  education  of  children  during  minority;  and  when 
and  as  they  should  come  of  age,  to  the  use  and  behoof  of  them 
and  their  heirs;  the  children  take  an  immediate  ^ft,  with  a  trost 
interest  during  minority.'  So  upon  a.  devise  to  the  wife  of  the 
testator,  of  the  use  and  improvement  of  one-third  part  of  his 
estate  for  life;  '*  and  I  give  and  devise  the  same,  at  her  decease, 
to  my  children"  in  fee;  the  children  take  a  vested  remainder/ 
So  upon  a  devise  to  A  for  life,  and  after  his  death  to  three 
others,  or  the  survivors  or  survivor  of  them,  their  heirs  and 
assigns  forever;  these  are  vested,  not  contingent  remainders,  so 
that,  if  a  remainder-man  dies  before  the  tenant  for  life,  his 
heirs  would  inherit  his  interest'  So  upon  a  devise  to  the  wife 
of  the  testator  for  her  life  or  widowhood;  upon  her  death  or 
marriage  the  property  to  be  sold,  and  the  proceeds  divided 
among  his  children;  his  children  who  survive  him  take  a  vested 
remainder.*  So  in  case  of  a  devise  to  a  wife  for  life,  at  her 
death  the  property  to  be  equally  divided  among  all  the  testa- 
tor's surviving  children,  and  the  legal  representatives  of  those 
deceased;  the  words  of  survivorship  refer  to  the  death  of  the 
testator,  not  of  the  tenant  for  life;  and  all  the  testator's  chil- 
dren living  at  his  death  take  vested  remainders,  to  be  enjoyed 
after  the  death  of  the  tenant  for  life.^  So  upon  a  devise  to  a 
wife  for  life,  then  to  be  sold  at  her  death,  and  the  proceeds  to 

'  Bates  V.  Webb,  8  Mass.  458.  Doe  v.  Prigg,  8  Barn.  &  C.  281 ;  King  «. 

*  Fortescue  V  Abbott.  PonexfeD.479;    King,  1  Watts  &  Serg.  206;  People  v. 
T.  Jones,  79;  2  Ventr.  865.  Conklin,  2  Hill,  67.    But  see  also  Crippa 

»  Goodtitle  v.  Whitby,  1  Burr.  228.         v.  Wolcott,  4  Madd.  11. 

*  Nash  V.  Cutler,  16  Pick.  491.  *  M'Glnnis  v.  Foster,  4  Geo.  877.  ' 

*  Moore  v.  Lyons,  25  Wend.  119.   See        ^  Tickers  v.  Stone,  lb.  461. 
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be  distributed  among  children;  if  one  of  them  dies  before  the 
tenant  for  life,  his  interest  in  the  estate  is  vested,  and  liable  for 
his  debts.  ^  So  in  case  of'  a  devise  for  life  with  intermediate 
remainders;  then  to  '*  such  person  of  the  surname  of  H.  as  shall 
be  the  nearest  male  relation  to  A  and  his  heirs;"  the  last  remain- 
der vests  at  the  testator's  death.'(a) 

§  17.  Where  there  is  a  devise  to  trustees  and  their  heirs 
during  the  minority  of  A,  then  to  him  in  fee,  or  upon  trust  to 
convey  to  him;  inasmuch  as  A  takes  a  vested  remainder,  to  vest 

'  Field  V.  Hallowell,  12  B.  Mon.  617.         '  Stert  v,  Platol,  7  Scott,  422. 

* 

(a)  Devito  to  the  tactator's  three  ilW-  tke  estate  to  remain  nndlTided  till  my 

gitimate  sons,  "  If  they  shoald  lire  to  youngest  child  shall  come  of  age.    But 

come  of  age."    Held,  whether  the  sons  if  my  wife  should  be  stiU  llring  and  nty« 

took  a  vested  remainder,  to  become  a  widow,  she  shall  have  the  whole  income 

vested  estate  afterwards,  or  only  a  con-  of  my  estate,  keeping  it  in  repair,  lus.; 

tingent  remainder;  they  had  no  estate  in  but  if  she  marry,  she  shall  have  £80  per 

possession  till  they  came  of  age,  and,  in-  annum  from  my  estate  for  life.    And  it 

termediately,  the  land  descended  to  the  Is  my  will,  that  all  my  children  shaU 

heir  at  law.    Jackson  v.  Winne,  7  Wend,  have  an  equal  share  of  the  whole  of  my 

47.  estate  that  I  now  possess,  or  may  possess 

Devise  of  certain  specified  lands  to  the  at  my  death,  at  the  time  before 'men- 
use  of  the  testator's  wife  for  life,  and  of  tionei  for  division;  and  should  any  of 
all  the  testator's  lands  to  A  in  Tee;  bnt,  them  die  without  heir  lawfully  begotten, 
if  he  shall  not  live  to  be  of  age,  then  in  their  share  shall  be  equally  divided 
like  manner  to  his  surviving  brother,  C;  amongst  the  surviving  ohildren."  Held, 
but  if  G  shall  die  before  of  age,  then,  &c.,  the  estate  devised  to  the  children  did  not 
to  bis  surviving  brother,  D;  but  if  D  remain  contingent  till  the  death  of  the 
should  die,  &c.,  then  to  the  first  surviv-  widow,  or  the  coming  of  age  of  the 
ing  son  of  E.  in  fee;  for  defanlt  of  such  youngest  child;  but  immediately,  upon 
Issne,  remainder  to  the  testator's  own  the  testator's  death,  they  took  a  vuied 
right  heirs  forever.  If  the  wife  shall  die  remainder,  though  not  to  take  effect  in 
before  A.  or  before  his  survivor  is  of  age,  jnneeteian  till  the  happening  of  the  last 
to  take  possession,  then  £  to  have  the  of  the  events  referred  to.  Tatem  e. 
use  and  benefit  of  the  lands,  till  the  tes-  Tatem,  1  Miles,  809. 
tator's  heir  shall  be  of  age  to  take  pos-  A  testator  bequeathed  one  moiety  of 
session.  The  wife  and  £  both  died  be-  the  residue  of  his  property  to  the  children 
fore  A  came  of  age.  Held,  upon  the  of  a  deceased  sister  **  and  their  hein,  to 
death  of  the  widow,  the  estate  did  not  be  equally  divided  amongst  them,  share 
descend  to  the  heirs  at  law.  until  A  came  and  share  alike,  to  them  and  their  heirs 
of  age,  but  immediately  vested  In  him ;  forever ;"  and  ordered  the  other  moiety 
that,  as  the  devise  to  £  of  the  use  of  the  of  the  residue  to  remain  in  trust,  the  in- 
land sAer  the  widow's  death,  till  A  should  terest  to  be  paid  to  another  sister  of  the 
come  of  age,  failed  by  the  death  of  £,  it  testator  for  life,  and  **  the  principal,  upon 
should  be  considered  as  out  of  the  case;  her  decease,  to  said  children,  share  and 
and  that  the  object  of  this  devise  to  £  share  alike,  to  them  and  their  respective 
(who  was  the  mother  of  A,)  was  not  to  heirs  accordingly."  Held,  the  children 
benefit  her,  but  to  enable  her  to  take  the  took  vested  remainders  in  the  second 
profits  of  the  land  during  A's  minority,  moiety,  and  the  share  of  one,  who  died 
Jackson  v.  Durland,  2  John.  Cas.  814.  before  her  to  whom  the  interest  was  to 

Devise  substantially  as  follows:  *'all  be  paid  for  life,  was  to  be  paid,  on  her 

my  debts  to  be  paid  from  my  personal  decease,  to  such  child's  personal  repre- 

estste,  the  remainder  I  give  to  my  wife  sentative,  and  not  to  his  child.    Barton 

for  the  support  of  her  and  my  minor  «.  Bigelow,  4  Gray,  868. 
children    during   her    widowhood,    and 
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in  possession  upon  his  coming  of  age,  the  trustees  have  been 
held,  notwithstanding  the  words  of  inheritance,  to  take  only  an 
estate  for  so  many  years  as  the  minority  of  A  shall  last.  But 
this  doctrine  has  been  questioned,  as  an  anomaly  in  the  law;  and 
held  wholly  inapplicable  to  limi'tations  by  deed.^ 

§  18.  Upon  the  above  named  principle,  where  land  is  given 
to  one  for  life,  or  any  other  estate  upon  which  a  remainder  may 
be  limited,  and  after  the  determination  of  that  estate  to  a  person 
sustaining  a  given  character,  as  heir  at  law^  heir  male^  or  next  of 
kin  J  of  the  testator,  or  of  another;  the  remainder  will  vest  in  the 
person  or  persons  who  fill  that  character  at  the  death  of  the  teetor 
•  tOTi  and  not  remain  contingent  till  the  termination  of  the  prior 
•eetate,  unless  there  is  a  clear  intention  to  the  contrary.^  But  it 
is  said,  that  the  construction,  by  which  a  limitation,  to  take 
effect  in  futuro^  is  construed  as  a  vested,  and  not  a  contingent 
remainder,  cannot  be  adopted,  unless  there  is  an  intermediate 
disposition  of  the  estate,  or  the  rents  and  profits,  or  a  direction 
that  it  shall  go  over,  upon  the  party's  dying  before  the  specified 
time.  Otherwise,  the  limitation  must  take  effect,  if  at  all,  as  an 
executory  devisc^a) 

■ 

^  19.  A  remainder  is  sometimes  contingent  upon  a  condition 
subsequent,  which  operates  to  defeat  it  after  being  vested,  instead 
of  a  condition  precedent,  the  performance  of  which  is  necessary 
to  its  vesting.  But  it  is  said,  a  remainder  cannot  be  thus 
divested,  unless  there  are  words  in  the  will  capable  of  producing 
this  effect,  and  showing  such  intention.  Of  this  nature  is  a 
limitation  subject  to  a  power  of  appointment.  Thus  if  an  estate 
be  limited  to  A  for  life,  remainder  to  such  use  as  A  shall  appoint, 
and,  in  default  of  appointment,  remainder  to  B;  B's  remainder  is 
vested,  but  subject  to  be  defeated  by  execution  of  the  power.* 

* 

'  Stanley  v.  Stanley,  IB  Yes.  491  *,  Doe  *  4  Kent,  206. 

«.  Nicholls.  1  Barn.  &  Cr.  886s  Cornish,  *  Drivers.  Frank,  6 Price,  78-6;  Pack- 

106-7;  Doe  v.  Lea,  8  T.  R.  41.  ard  v.  Packai^,  16  Pick.  191;  4  Kent, 

'  Doe  V.  Spratt,  6  Bam.  &  Add.  789.  204. 

(a)  In  the  case  of  Doe  V.Lea,  (8  T.R.  words  «.  Edwards,   (2  Yes.  248,)  was 

41,)  a  distinction  was  made,  in  reference  held  to  create  a  condition  precedent, 

to  the  point  abore  considered,  between  But  this  distinction  seems  to  have.beea 

the  expressions  *'  when  and  so  soon  as,"  disregarded  in  several  snbseqnent  ded- 

and  the  word  "  if/'  which,  in  Browns-  sions. 
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So  upon  a  limitation  to  the  use  of  A  for  Ufe;  after  his  death,  of  B 
in  fee,  if  B  should  live  to  be  of  age;  provided  and  on  condition, 
that  if  B  should  die  under  age,  remainder  over:  held,  the 
remainder  vested  in  B,  subject  to  be  divested  by  his  dying 
under  age.^  So  upon  a  devise  to  A  for  life,  and,  on  his  deaths 
to  and  amongst  his  children,  equally,  at  the  age  of  twenty-one, 
and  their  heirs,  but,  if  only  one  child  shall  'live  to  be  of  age,  to 
him  and  his  heirs  at  the  age  of  twenty^ne;  and.  if  A  die  with- 
out  issue,  or  such  issue  die  before  twenty-one,  devise  over: 
held,  A's  children  took  a  vested  remainder.'  So  upon  a  devise 
of  land  to  A  fon.the  purpose  of  buiding  a  school-house,  provided 
it  should  be  built  in  a  certain  place ;  and  of  the  residue  of  the 
testator's  property  to  B;  A  took  possession,  but,  after  B's 
death,  forfeited  by  breach  of  condition.  Held,  B  had  a  contin- 
gent interest,  which  passed  to  her  heir8.^(a) 

§  20.  Upon  the  same  principle,  a  remainder  once  vested  may 
be  defeated  only  in  part  by  the  happening  of  a  subsequent 
event.  The  general  rule  is  stated  to  be,  that,  where  there  is  a 
devise  to  a  class  of  persons,  to  take  effect  in  enjoyment  at  a 
future  period,  the  estate  vests  in  the  persons  as  they  come  in 
esse,  subject  to  open  and  let  in  others,  as  they  are  born  after- 
wards.^(6)    The  same  principle  has  been  applied  even  in  case  of 

'  Edwards  v.  Hammoad,  1  Bos.  k  Pal.  See  Anstin  v.  Gambridgeport.  &c.,  21, 

818.  216. 

'  Doe  V.  Nowell,  1  M.  &  S.  827;  Ban-  ^  Johnaon  v.  YalcDtiDe,  4  Sandf.  86. 

dall  V.  Doe,  6  Dow.  202.  See  Haakins  «.  Tate,  26  Penn.  249}  Wal- 

*  Glapp  V.  Stonghton,  10  Pick.  468.  ten  v.  Gnitcher,  16  B.  Mod.  2. 

(a)  Deriae  of  one-third  to  a  son  J.,  in  their  proportion  of  the  whole  land,  aa 
fee,  one  other  third  to  a  son  B.,  in  fee,  heirs  of  the  deceased  child  of  J.  Held, 
and  the  remaining  third  to  a  son  W.,  1.  The  derise  over  to  B.  and  J.,  after 
and,  "at  the  death  of  the  said  W.,  his  the  death  of  W.,  was  in  form  and  sab- 
share  to  be  equally  dirided  between  J.  stance  a  vested  remainder, 
and  B.,  with  this  provision,  in  case  the  2.  The  estate  to  arise,  in  case  W. 
said  W,  shonld  ever  recover  from  the  should  become  sane,  was  l^  way  of  am 
malady  under  which  be  now  labors,  then  dUiontU  limitation  on  the  fee  previoasly 
be  is  to  hold  all  the  property  devised  to  granted. 

him  for  his  own  benefit  and  disposal.''  8.  The  partition  was  valid,  and  the 

W.  was  insane  at  the  death  of  his  father,  heirs  of  J. 's  heir  can  only  claim  their 

and   died   withoat    having    recovered,  share  of  the  part  allotted  to  J.    Mont- 

During  his  life  J.  and  B.  made  an  ami-  gomery  v.  Petriken,  6  Gas.  118. 

cable   partition   of   th^   land    between  (ft)  Where  there  is  a  devise  to  A  for 

them,  and  each  occupied  his  part.    J.  life,  remainder  to  his  children;  the  chil- 

died,  leaving  a  child,  which  died  shortly  dren  of  A,  living  at  the  death  of  the 

afterwards.  The  other  surviving  brothers  testator,  take  vested  remainders,  subject 

and  sister  brought  ejectment,  to  recover  to  be  disturbed  by  after-bom  children, 
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a  deed.  Thus  A,  in  consideration  of  a  sum  of  money  and  of 
Mtural  love,  conveyed  to  B,  and  C  his  wife,  the  daughter  of  A,  and 
to  the  children  and  heirs  of  C,  and  their  heirs,  &c.,  habendum  to  B 
and  C,  and  to  children  and  heirs  of  C,  for  the  proper  use,  &o.,  of 
B  and  C,  for  their  joint  lives  and  that  of  the  survivor,  and  im- 
mediately from  the  decease  of  such  survivor,  to  and  for  the  use, 
Ac,  of  the  children  and  heirs  of  the  body  of  C,  in  fee,  as  ten- 
ants in  common,  &c.  C  had  three  children  at  the  execution  of 
the  deed;  and  subsequently  several  children  and  grandchildren 
were  bom.  Held,  a  remainder  vested  in  the  three  children, 
and,  upon  the  birth  of  the  others,  opened  and  admitted  them  to 
their  shares;  and  that  the  share  of  any  child,  who  died  living  B 

fax  whose  beoeflt  %he  estate  will  open,  A's  life,  his  mterest  descended  to  hi« 

and  let  them  in  to  take  their  propor-  heirs.    The  decision  was  founded,  in  part 

tional  shares.    Fearne,  894-6;  Doe  v.  at  least,  upon  the  presnmed  intentions  of 

Perryn,  8  T.  R.  484;  Diogley  v,  Dingley,  the  testator  in  faror  of  his  grandchildren. 

h  Masa.  686;  Atkins  v.  Beane,  14,404;  Spencer,  J.,  dissented.    Doev.Proroost, 

Denny  v.  Allen,  1  Pick.  147;  Right  o.  4  John.  61. 

Greber,  6  B.  &  G.  866;  Sisson  v.  Sea-  A  devised  to  B  for  life,  and  after  her 

biOT,  1  Snmn.  248;'Hannan  v.  Osborn,  death  to  G,  to  have  the  improvement  t«> 

4  Paige,  886;  Nodine  v.  Greenfield,  7  her  and  her  heirs,  during  her  natural 

Paige,  644;  Turner  v.  Patterson,  6  Dana,  lifo;  and  declared,  that  afUr  G's  death 

296;  Haywood  v.  Moore,  2  Humph.  684;  D,  her  son,  should  be  sole  heir  of  tbe 

Bakor  «.  LoriUard,  4  Gomst.  267;  John-  estate.    D  died  about  a  month  after  Iho 

son  «.  Valentine,  4  Sandf.  86;  Garpen-  testator,  leaving  a  sister,  E;  and  four 

ter  V.  Schermerhorn,'  2  Barb.  Gh.  814;  years  after  his  death  two  other  sisters, 

Williamson  v.  Field,  2  Sandf.  Gh.  688;  F  and  G.  were  born.    Held,  D  took  a 

Gonklin  r.  Gonklin,  8,  64;   Minning  v.  vested  remainder  in  fee.  to  take  effect 

Batdorff,  6  Barr,  603.  upon  the  termination  of  two  preceding 

Devise  of  aQ   the  remainder  of  my  life  interests;  that  on  D's  death  his  title 

estate  to  my  daughter  A,  and  the  chil-  passed  to  £;  and  that,  ailer  the  birth  of 

dfen  bora  of  her  body,  including  all  my  F  and  Cr,  they  took  as  Joint  heirs  with 

wife  baa  the  improvement  of,  during  her  her  under  tbe  deyise.    Throop  v.  Wil* 

lifb,  after  her  decease.    A  had  three  Uams,  6  Gonn.  98. 

children  when  the  will  was  made,  and  a  Devise  to  the  testator's  sons,  for  ten 

fourth  was  born  afterwards,  all  of  whom  years,  of  the  improvenMut  and  income  of 

anrvived  the  testator,    and  two  more  a  farm.    Then  to  his  grandchildren,  th^ 

were  bom  after  his  death.    Held,  the  sons  and  daughters  of  said  aons,  after 

children  of  A,  living  at  the  testator's  tbe  expiration  of  ten  years,  all  tbe  lands, 

death,  took  a  vested  remainder  in  that  &c.,  of  which  tbe  improvement  for  ten 

portion  of  the  estate  devised  to  A  for  life,  years  has  been  given  to  said  aons,  in  fee. 

whlch^  upon  the  birti^  of  the  other  chiU  Held,  this  passed  a  vested  remainder  to 

dren,  opened  and  let  in  their  shares,  those  grandchildren  living  at  the  teata- 

Annable  v.  Patch,  8  Pick.  860.  tor's  death,  subject  to  open  and  let  in 

Devise  to  A  for  life,  and.  immediately  those  born  afterwards,  wlvstber  before  or 
after  her  death,  unto  and  among  all  and  after  the  termination  of  the  particular 
every  such  child  or  children,  ai»  she  shall  estate;  and  that  the  ahare  of  a  grand- 
have  lawfully  begotten  at  the  time  of  her  child,  living  at  the  testator's  decease, 
death,  in  fee*simple,&c.  Held,  a  vested  but  who  died  during  the  particular  ea* 
remainder  was  liereby  given  to  every  tate,  descended  to  his  father  as  heir, 
child  of  A,  subject  to  be  in  part  divesU^l  Ballard  v.  Ballard,  18  Pick.  41. 
bv  the  birth  of  subsequent  children;  and  Devise  to  the  teatator's  son,  A,  for  life, 
that,  upon  the  death  of  a  child  during  if  unmarried;  if  married  and  having  chil- 
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or  C,  vested  in  the  issue  of  sach  chiid.^  So,  where  an  estate  is 
limited  by  deed  of  uses  to  parents  during  their  lives,  and  theaci 
to  the  use  and-  behoof  of  such  child  or  children  as  may  be  pro* 
created  between  them^  and  to  his,  her  and  their  heirs  and  assigns 
forever;  there  is  a  remainder  in  fee  to  the  children,  which  ceases 
to  be  contingent  upon  the  birth  of  the  first,  and  opens  to  let  in 
the  after*born  children.  The  general  rule  of  law,  founded  on 
public  policy,  is,  that  limitations  of  this  nature  shall  be  con- 
strued to  be  vested,  wh^n  and  as  soon  as  they  may.^ 

§  21.  It  follows,  from  the  doctrine  above  laid  down,  that, 
where  the  particular  estate  terminates,  before  the  time  within 

^  Wagmr  v.  Wager,  1  S.  &  B.  S74.  Caryer  «.  Jackaon,  4  Fat.  9(^1-2. 

dren,  to  him,  his  heirs,  &c. ;  if  he  die  natural  life,  at  her  decease  to  be  equally 

uamarried,    without    children,   equally  divided,  share  and  share  alike,  amongst 

among  the  children  of  the  testator's  sons,  all  her  children,  to  them  and  their  heirs; 

B,  C  and  D.    A  the  survives  testator,  and  and  if  I  should  have  no  child  by  my  wife, 

dies  unmarried.    B,  C  and  D  had  chil-  I  do  then  give  and  bequeath  the  use  of 

dren  at  the  testator's  death,  and  bom  all  my  estate,  both  real  and  personal,  to 

afterwards,  some  of  whom  died  unmar-  C  during  her  life,  and  at  her  decease  to 

ried,  minors,  during  their  father's  lives,  be  equally  divided  amongst  her  children, 

befure  A's  death.    Held,  A  took  a  life  to  them,  &c.;  if  I  should  leave  no  chll- 

estate;  the  children  living  at  the  testa-  dren,  and  my  daughter  should  die  and 

tor's  death  took,  per  eapitUf  vested  re-  leave  no  children,  then,  at  the  decease 

uainders,  which  opened,  and  let  in  after-  of  my  wife,"  over.    Held,  at  the  death 

born  children;  and  the  shares  of  the  of  A,  without  other  children,  those  of 

children  of  B,  C  and  D,  who  died,  living  his  daughter  took  a  vested  remainder, 

A,  passed  to  their  fathers.    Weston  v.  which  opened  to  let  In  after-born  chil- 

Foiiter.  7  Met.  297.  dren.    McGregor  v.  Toomer,  2  Strobh. 

Devise  to  A.  and  his  wife  B,  and  G,  £q.  61. 
and  their  heirs  forever,  *'to  have  and  to        Devise  to  trustees,  in  trust  to  permit 

hold  to  the  said,  &c.,  and  to  the  survivor  A  to  receive  the  rents  for  life;  and,  after 

or  survivors  of  them,  and  to  the  heirs  of  her  death,  devise  '*  to  the  heirs  of  the 

snch  survivor,  as  joint  tenants,  and  not  body  of  A,  share  and  share  alike,''  in 

as  tenants  in  common,  in  trust  to  receive  fee.    At  testator^s  death,   A  had  one 

the  rents,  issues,  and  profits  thereof,  and  child,  and  others  were  born  afterwards, 

to  pay  the  same  to  D  during  his  natural  Held,  by  the  **  heirs  of  the  body"  was 

life,  and  from  and  after  the  death  of  D,  meant  children,  and  that  the  first  child 

in  further  trust,  to  convey  the  same  in  took  a  vested  remainder  in  fee,  which, 

fee  to  the  lawfal  issue  of  the  said  D,  liv-  upon  the  birth  of  others,  opened  and  let 

ing  at  his  death."    Held,  the  first  born  them  in.    Right  v.  Greber,  5  Barn,  k, 

child  of  D,  at  its  birth,  took  a  vested  Gress.  866. 

estate  in  remainder,  which  opened  to  let        Devise  to  A  for  life,  remainder  to  the 

in  his  other  children  as  they  were  sue-  "second,  third,  fourth,  and  all  and  every 

cessively  bom,  and  such  vested  remainder  other  the  sons  of  A,  {except  the  firtt  or 

became  a   fee-simple  absolute,   in  the  eldett  ton,)  successively  in  tail  male  " 

children  living,  on  the  death  of  their  remainder  over.    At  the  testator's  death, 

father.    Williamson  v.  Berry,  8  How.  A  had  no  children.    Held,  the  remainder 

(U*  S.)  496.  was  contingent  till  A  had  two  sons,  both 

A  devised  as  follows  :  "  If  I  should  living,  and  then  became  vested,  and  not 

have  no  child  by  my  wife  B,  I  do  then  subject  to  be  divested  by  subsequent 

give  the  use  of  all  my  personal  estate  not  changes  in  tho  family  of  A.    Driver  v. 

mentioned  to  my  daughter  G,  during  her  Frank,  6  Price,  41. 
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which  the  condition  may  happen  that  is  to  defeat  the  remaiuder, 
the  remainder  shall  still  become  a  vested  estate,  liable  to  be 
defeated  by  the  happening  of  the  condition.  Thus  upon  a 
devise  to  A  for  life,  after  his  death  to  B,  if  he  live  to  be  of  age; 
if  A  dies,  living  B,  B  takes  a  vested  -estate,  determinable  on  his 
dying  under  age.^ 

§  22.  As  a  remainder  will  not  be  construed  to  be  contingent, 
where  it  can  be  construed  as  vested;  so  a  vested  remainder  will 
not  be  divested,  without  a  special  provision,  or  a  clear  intention, 
to  that  e£Eect.'  It  has  been  said,  however,  that  the  principle  of 
fiavoring  vested  estates  is  an  entirely  technical  rule.^ 

>  Bromfleld  v.  Growder,  1  B.  fc  P.  N.        '  Doe  v.  Perryn,  8  T.  R.  494;  Drirer 
R.  819-4;  (Doe  «. Moore,  16  £.  601.)  v.  Frank,  8  M.  &  S.  26. 

•  6  Price,  78. 
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CHAPTER  XLin. 

BEMAINDEB.      YOID  (X>NDinONS. 

2.  Illegality.  8.  Exception— enlargement  of  prior  es- 

8.  RemoteDess  of  probability.  Ute. 

4.  Abridgment,  Sus.,  of precedlngestate.  10.  Deyiae — conditional  limitation. 

7.  Or  of  preceding  remainder.  11.  Limitation  by  way  of  nae. 

§  1.  Thebe  are  several  circumstances,  pertaining  to  the  condi- 
tion upon  which  a  contingent  remainder  is  limited,  that  will 
render  such  limitation  void. 

§  2.  The  contingency  must  be  a  lawful  act.  The  law  will 
never  adjudge  a  grant  good,  by  reason  of  a  possibility  or  expecta- 
tion of  a  thing  which  is  against  law;  for  it  is  **poterUia  remotis- 
sima  et  vana,'*  which,  by  intendment  of  law,  "  nunquam  venit  in 
actum f^  besides  being  against  public  policy.^  Hence  a  limita- 
tion to  a  bastard  is  void.  So  a  limitation  to  the  children,  legiti- 
mate or  illegitimate,  of  A,  by  the  grantor.' 

§  3.  The  contingency  must  be  not  a  remote^  but  a  near  or  com- 
man  possibility.  And  the  ordinary  legal  distinction  between 
these  two  kinds  of  possibility  is,  that  the  latter  is  single  and 
depends  on  only  one  uncertain  event,  while  the  former  is 
double,  depending  on  more  than  one,  which  are  not  inde- 
pendent, but  the  one  requiring  the  previous  existence  of  the 
other,  and  yet  not  necessarily  arising  out  of  it.'  Thus,  a  limi- 
tation to  the  heirs  of  A,  there  being  at  the  time  no  such  person 
as  A,  is  void,  though  A  should  be  bom  and  die  during  the  par- 
ticular estate;  because  there  is  first  the  contingency,  whether 
there  would  be  any  such  person;  and  second,  whether  he  would 

'  Cholmley's  Case,  2  Rep.  61  b.  '  Co.  Lit.  26  b;  184  a;  2  Rep.  61  a; 

*  BlodweU  V,  Edwards,  Gro.  Ells.  609.    Fearne,  878 
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die  during  the  continuance  of  the  prior  estate.^  So  a  limita- 
tion, during  the  vacation  of  a  mayoralty,  to  A  for  life,  remainder 
to  the  mayor  and  commonalty  in  fee,  is  good;  but  a  limitation 
to  a  corporation  not  in  existence  at  the  time,  though  afterwards 
created,  is  void.  So  a  limitation  to  the  right  heirs  of  the  first 
bom  son  of  A,  not  naming  them,  is  good;  but  a  limitation  to  B, 
the  first  bom  son  of  A,  is  void,  because  there  is  first  the  contin- 
gency of  A's  haying  a  son,  and  second,  of  his  being  named  B, 
which  is  a  possibility  upon  a  possibility.'* 

§  4.  A  remainder  cannot  be  validly  limited  upon  an  event, 
which  will  operate  to  abridge,  defeat,  or  determine  the  pre- 
ceding estate;  but  must  be  so  limited,  as  to  take  effect  only  upon 
the  natural  expiration  of  such  estate.  This  rule  is  founded  on 
the  principle  heretofore  stated,  that  the  benefit  of  a  condition 
can  be  reserved  only  to  the  grantor  or  his  heirs,  who  shall  take 
advantage  of  any  breach  by  eutr3\  The  effect  of  such  entry,  is 
to  revest  the  estate,  avoiding  not  only  the  particulai*  estate,  but 
also  the  remainder  limited  upon  it.'  Thus  upon  a  conveyance 
to  A  for  life,  on  condition  that,  if  B  pay  the  grantor  a  certain 
sum,  then  the  land  shall  immediately  remain  to  him;  the  re- 
mainder is  void.^  So  upon  a  conveyance  to  A  and  B,  remainder 
over,  after  the  death  of  A,  to  C  in  fee;  this  remainder  is  void, 
because  repugnant  to  the  rights  of  B  as  survivor  of  A,  by  virtue 
of  the  first  limitation.^  So  upon  a  conveyance  to  A,  a  widow, 
for  life,  remsdnder  to  B,  in  fee,  on  condition  that  A  continues  a 
widow;  this  remainder  is  void,  because  an  entry,  upon  A's  mar- 
rying, to  defeat  her  estate,  would  defeat  the  remainder  also. 
But  a  grant  to  A  dwing  widowhood^  remainder  to  B  upon  A's 
marriage,  makes  a  limitation,  which  will  take  effect  by  its  own 
operation  without  entry,  and  therefore  the  remainder  is  good.* 

^  5.  Where  the  words  used  may  be  construed  to  change  a 
contingent  remainder  into  a  vested'  remainder,  instead  of  con- 
verting a  vested  remainder  into  a  vested  estate,  and  thereby 

'  Cholmley's  Gftse.  2  Rep.  51  b.  '  CoUbint  v.   Bejusbin,    Plow.    29  •, 

'Co.  Lit.  264  a;   2  Rep.  61  a,  b;    Brent's  Case,  2  Leon,  16. 
Fearne;  878.  •  Plow.  24. 

*  1  Cruise,  276;  4  Kent,  24^-268.  *  Hardy  v,  Seyer,    Cro.    Blie.  414  ; 

Fearne,  86S. 
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defeating  a  prior  limitation;  this  construction  will  be  given; 
Thus  in  case  of  limitations  to  A  for  life,  remain4ar  to  B  for  life; 
if  B  die  living  A,  the  lands  to  remain  to  C ;  the  last  limitation 
was  valid,  having  no  effect  to  abridge  A's  estate.^ 

§  6.  It  is  to  be  observed  also,  that  there  is  a  distinction 
between  conditions  which  operate  to  abridge  or  defeat  a  prior 
vested  estate,  and  those  which  merely  provide  in  what  manner 
estates  shall  go  over,  which,  by  virtue  of  the  piior  limitation 
itself,  are  made  dependent  upon  a  condition.  Thus,  if  land  be 
limited  to  A  for  twenty-one  years,  if  B  shall  so  long  live^  and, 
in  case  of  B's  death  during  the  term,  to  G  in  fee;  this  is  a  good 
remainder;  for  the  condition  does  not  abridge  an  absoluie  estate 
for  years  once  vested,  but  a  contingency  is  annexed  to  the  estate 
for  years  itself.(a) 

§  7.  A  condition,  the  effect  of  which  is  to  defeat  or  abridge 

'  Oolthint  t.  Bcjofhin,  Plow.  28. 

(a)  It  must  be  admitted,  however,  the  particalar  estate  before  given  to  A, 
that  the  dividing  line  between  conditions  bat  may  interfere  with,  and  in  part  de- 
always  allowed  to  be  valid,  and  thoae  feat  and  supersede  that  first  estate,  in- 
which  are  said  to  be  void,  as  abridging  stead  of  awaiting  its  regular  determina- 
the  prior  estate,  is  extremely  nice.  The  tion;  and  therefore  it  does  not  answer 
following  observations  of  Mr.  Douglas,  the  definition  of  a  remainder  in  Go.  Lit. 
in  a  note  to  the  case  of  Goodtitle  v.  Bil-  148  a  But  this  seems  too  great  a  re- 
Ihigton,  (Dong.  766,)  throw  some  light  finement.  Every  estate  for  life  may,  by 
upon  the  subject.  He  remarks,  that  a  the  act  of  the  tenant,  be  defeated  and 
limitation  does  not  cease  to  be  a  remain-  abridged,  before  its  regular  expiration, 
der,  because  it  may  vest  in  possession  on  and  thereby  let  in  the  remainder  over  in 
an  event,  which,  from  the  term$  or  Arom  the  manner  above  stated;  and  the  only 
ih9  UgtU  nature  of  the  original  limitationf  diiference  between  such  limitationa  and 
shall  defeat  the  particular  estate  before  the  others  is,  that  in  the  others,  the  es* 
its  natural  or  regular  expiration.  Every  tate  for  life  is  not  abridged  by  the  act  of 
remainder,  limited  after  an  estate  for  the  tenant  for  life,  but  by  some  extrinsie 
life,  may  vest  in  possession  before  the  event,  which  happens  also  to  be  the  con- 
death  of  the  tenant  for  life,  which  is  the  tingency  on  which  the  limitation  over 
term  of  the  natural  expiration  of  the  depends.  What  difference  more  than 
particular  estate;  namely,  in  consequence  what  is  merely  verbal,  can  there  be 
of  any  forfeiture  which  he  may  commit,  shown  to  be,  between  an  utate  to  A  till 
Some  have  been  inclined  to  consider  B  retumefiom  /2amc,  then  to  reiii0tii  Ofon^ 
conditional  limitations  after  particular  to  C;  and  an  estate  to  ji,  provided  that, 
estates,  as,  for  instance,  after  an  estate  when  G  returns  from  Rome,  it  shall 
for  life,  but  limited  to  vest  in  possession  thenceforth  be  to  B.  Under  both  forms 
on  a  contingency  which  may  happen  be-  of  expression,  A  takes  an  estate  for  life, 
fore  the  death  of  tenant  for  life,  as  not  defeasible  on  the  very  same  event.  And 
being  remainders.  Feame,  ^10.  Thus,  Mr.  Feame  himself  adduces  the  former, 
if  an  estate  is  given  to  A  for  life,  pro-  as  an  example  of  contingent  remainder. 
Tided  that  when  0  returns  from  Rome,  Nor  can  it  make  any  differeuoe,  whether 
it  shall  thenceforth  be  to  the  use  of  B  in  the  prior  estate  is  limited  generally,  or 
fee,  it  is  said,  this  limitation  over  is  not  expressly  for  life;  because,  in  the  former 
confined  to  the  remnant,  expectant  on  case,  a  life  estate  is  implied. 
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one  vested  remainder  and  substitute  another  for  it,  is  void. 
Thus  A  conyeys  to  B  for  life,  remainder  to  C  for  life,  provided 
that,  if  A  should  have  a  son  who  should  reach  a  certain  age,  then 
C's  estate  should  cease,  and  the  land  remain  to  such  son.  The 
latter  remainder  is  void.^ 

§  8.  It  has  been  said,  that  the  rule  above  stated  does  not  apply 
to  the  case  where,  although  in  terms  the  condition  on  which  the 
.remainder  shall  take  effect  will  abridge  the  particular  preceding 
estate,  yet  in  effect  it  will  merely  operate  to  enlarge  such  estate; 
in  other  words,  where  the  remainder-man  and  the  particular 
tenant  are  one  and  the  same  person.  In  such  case,  no  injury 
arises  to  the  preceding  tenant,  and  no  entry  on  the  part  of  the 
grantor  or  his  heirs  is  necessary  to  defeat  the  preceding  estate, 
at  the  same  time  defeating  the  remainder  also.  The  operation 
is  the  same  as  if  the  remainder  were  limited  to  take  effect  upon 
the  determination  of  the  prior  estate  by  its  own  limitation. 
Thus,  if  a  conveyance  be  made  to  A  and  B,  remainder  in  fee  to 
the  survivor,  this  remainder  is  valid.^(a) 

§  9.  To  render  valid  a  condition,  which  operates  by  way  of 

>  Cogan  V.  Gogan,  Gro.  Eliz.  860;  Hall       *  FearDO,  896;  2  Cruise,  111. 
«.  Tafta,  18  Pick.  465. 

(a)  In  illnstratioa  of  this  exception  to  Kime,  and  other  like  cases,  yet  a  re- 
tho  general  rule,  the  case  of  Groodtitle  v.  mainder  cannot  operate  to  abridge  the 
Billington,  (Dong.  758  and  n.)  is  cited,  duration  of  the  prior  estate,  by  takimg 
This  was  a  devise  to  the  testator's  wife,  effect  in  paseeewum  before  -  the  natanu 
A,  and  his  daoghter  B,  for  their  lives,  termination  of  such  estate.  But  Boiler, 
and  the  life  of  the  survivor,  in  equal  J.,  remarked,  that,  if  B  had  married  and 
proportions — but  if  B  marry  and  have  had  issue,  her  life  estate  would  not  have 
lawful  issue,  then,  after  the  death  of  A,  merged,  because  it  was  not  limited  to 
to  B  in  fee.  But  if  B  die  unmarried  and  take  effect  till  the  death  of  the  wife;  and 
without  lawful  issue,  to  A  in  fee.  \  and  Lord  Mansfleld^  that  here  the  first  limi- 
B  both  survived  the  testator,  and  B  sur-  tation  was  to  two  persons  and  the  sur- 
vived A,  but  was  never  married.  It  was  vivor,  so  that  a  preceding  freehold  will 
contended,  that  the  limitation  to  B,-  in  be  in  the  survivor,  and  the  estate  over  la 
case  she  should  marry  and  have. issue,  limited  on  a  contingency,  upon  which  a 
was  not  to  wait  till  the  natural  expira-  remainder  may  depend.  It  is  to  B  and 
tion  of  the  first  estate  for  life  to  her,  but  her  heirs  if  she  should  marry  and  have 
was  to  take  effect  in  her  lifetime,  as  soon  issue,  aud  it  must  have  taken  effect  after 
as  the  contingency  on  which  it  was  limited  the  death  of  the  survivor*.  Upon  tbeae 
should  happen;  and  that  it  was  therefore  grounds,  the  limitation  was  held  valid  as 
not  a  contingent  remainder ^  but  a  condi-  a  contingent  remainder.  There  is  no- 
iional  limitation;  because,  although  the  thing  in  the  case  which  indicates  that  it 
condition,  on  which  a  remainder  is  limit-  turned  at  all  upon  the  consideration,  that 
ed,  may  happen  before  the  expiration  of  the  remainder  was  limited  to  B,  the  ten- 
the  particular  estate,  and  a  contingency  ant  for  life,  herself;  and  the  note  of  the 
be  thereby  changed  into  a  vested  remain-  reporter  shows  that  he  regarded  this  cir- 
der,  as  in  the  case  of  Luddington  v.  cumstance  as  wholly  immaterial. 
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enlarging  the  prior  estate,  it  is  not  necessary  that  the  respective 
estates  be  of  such  nature  as  to  cause  a  merger.  Thus,  the  prior 
eistate  may  be  in  tail.  So,  also,  the  remainder  niay  be  limited 
after  other  intervening  remainders.  But  the  law  requires,  in 
order  to*  effect  such  enlargement:  1.  A  subsisting  particular 
estate  for  its  foundation,  which  is  neither  at  will,  revocable,  nor 
contingent.  2.  That  the  particular  estate  remain  in  the  original 
grantee  or  his  representatives  unalienated,  for  the  sake  of  privity. 

3.  That  the  renudnder  take  effect  immediately  on  performance 
of  the  condition,  without  any  other  act  or  proceeding  whatever. 

4.  The  two  estates  must  be  created  by  one  deed,  or  by  several 
delivered  at  one  time.^ 

§  10.  By  devise,  a  condition  may  be  made  to  defeat  or  abridge 
the  preceding  particular  estate,  operating  as  a  limitation,  to  vest 
the  property  in  the  remainder-man,  without  the  necessity  of  any 
entry  by  the  heirs  of  the  devisor.  Thus  upon  a  devise  to  A  for 
life,  after  her  death  to  B  in  fee;  provided,  that,  if  the  testator's 
wife  should  have  a  son,  the  land  should  remain  to  him  in  fee: 
held,  on  the  birth  of  the  son,  the  remainder  vested  in  him.' 
This  is  termed  a  conditional  limitation.  And  it  will  be  effectual 
even  against  the  heirs  of  the  devisor,  to  whom  the  prior  estate 
is  limited.^  It  is  said,  a  conditional  limitation  is  where  an  estate 
is  so  expressly  defined  and  limited  by  the  words  of  its  creation, 
that  it  caimot  endure  for  any  longer  time  than  till  the  contin- 
gency happens,  upon  which  the  estate  is  to  fail.^  Also  that  the 
expression  and  idea  of  a  conditional  limitation  are  adopted  to 
avoid  the  necessity  of  an  entry  by  the  heir;  and  that,  in  strict- 
ness, all  conditional  limitations  are  either  executory  devises  or 
contingent  remainders.^  More  especially  will  this  construction 
be  given,  where  the  estate  which  the  condition  operates  to  defeat 
is  limited  to  the  heir,  who,  therefore,  if  an  entry  were  necessary, 
would  have*  to  enter  upon  himself;  and  where,  consequently,  the 
condition,  as  such,  would  be  nugatory  and  void.    Thus  upon  a 

'  Lord  Stafford's  Case,  8  Rep.  76.  "  Fearne,  270.  407-9. 

*  Dyer,  88  a,  127  a;  Pells  v.  Brown,  *  1  Steph.  278. 

Gro.  Jae.  692;  Frye  v.  Porter,  1  Cha.  *  Dong.  766,  d.  1.    See  Proprs.,  &o 

Ca.  188;  1  Mod.  800.  v.  Grant,  8  Gray,  142. 


720  AMJEBICAS  LAW  OF  REAL  FBOPBBTr. 

devise  to  A,  the  heir,  and  another  devise  to  B;  and,  if  A  molest 
B,  A  shall  lose  his  devise,  and  it  shall  go  to  B:  if  A  enters 
upon  the  land  devised  to  B,  A's  land  thereby  vests  immedi- 
ately in  B.* 

§  11.  A  limitation  in  remainder,  by  way  of  use^  may  also  be 
valid,  as  a  future  or  shifting  uae^  though  it  operate  to  abridge  or 
defeat  the  prior  estate.^ 

'  2  Mod.  7.  '  4  Kent,  249. 
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CHAPTEE  XLIV. 

BEHAINDEB.      BT  WHAT  ESTATE  SUFFOBTED. 

1.  Contingeiit  freebold  remftinder  must  7.  Both  estatet  nmst  bo  created  by  one 
be  limited  on  a  freehold ;  contingent  instrument, 

remainder  for  years.  8.  Estate  of  tmsteet  sufficient  to  sup- 

8.  Possession  not  necessary — a  right  of  port  remainder, 

entry  sufficient — ^to  sustain  a  re- 
mainder. 

§  1.  It  has  already  been  stated,  (ch.  2,)  that  a  freehold  cannot 
be  limited  to  commence  infuivro.  Hence  it  follows,  that  a 
freehold  contingent  remainder,  in  order  to  be  valid,  must  be 
preceded  by  a  vested  freehold  estate:  in  which  case  the  whole 
interest  conveyed  passes  out  of  the  grantor  immediately,  in 
connection  with  the  prior  estate.  But  if  this  be  less  than  free- 
hold, a  freehold  interest  cannot  vest  immediately  anywhere,  and 
the  remainder  is  therefore  void.^(a)  Thus  upon  a  devise  to  A 
for  fifty  years,  if  he  live  so  long,  remainder  to  the  heirs  male  of 
his  body;  the  latter  limitation  is  a  void  remainder.' 

§  2.  It  has  been  seen,  that,  where  the  particular  estate  is  lim- 
ited to  A  for  years,  remainder  to  B  after  the  death  of  A;  if  the 
term  is  so  long  as  to  render  it  impossible  or  highly  improbable 
that  A  should  survive  its  expiration,  the  remainder  will  be 
deemed  to  be  vested  and  not  contingent.  On  the  other  hand, 
where  the  term  is  so  short  that  the  life  may  probably  outlast  it, 

>  Feame,  281.  '  Goodright  v.  Cornish,  1  Salk.  226 

■ 

(a)  In  New  York,  a  contingent  remain-  or  upon  tbe  termination,  of  not  more 

der  may  be  limited  on  a  term  of  years,  than  two  lires  in  being  at  the  time  of  the 

provided  tbe  nature  of  the  contingency  creation  of  such  remainder.    Butler  «. 

18  such,  that  the  remainder  must  Test  in  Butler,  8  Barb.  Ch.  804. 
interest,  if  ever,  during  the  continuance, 

46 
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the  remainder  is  contingent,  and,  being  limited  upon  an  estate 
less  than  freehold,  is  void.^  The  reason  of  the  rule  above 
stated  is  inapplicable,  where  a  remainder  is  not  freehold,  but 
only  for  years.  Hence,  the  rule  itself  is  stated  not  to  apply  to 
such  a  case.'  In  an  early  decision,^  however,  it  was  held,  that 
a  contingent  remainder  for  years  could  not  be  limited  upon  a 
prior  estate  for  years,  not  upon  the  ground  above  referred  fo, 
but  because  a  lease  for  years  operates  by  way  of  contract^  and 
therefore  the  particular  estate  and  the  remainder  estate  operate 
as  two  distinct  estates,  grounded  upon  several  contracts;  where- 
as, in  case  of  a  contingent  freehold  remainder  limited  upon  a 
preceding  estate  for  life,  the  particular  estate  and  the  remainder 
is  but  as  one  estate  in  law,  and  is  created  by  the  livery. 

§  3.  Although  a  contingent  freehold  remainder  requires  a 
preceding  freehold  to  support  it,  it  is  not  necessary  that  the 
latter  should  remain  actually  vested  in  possession  in  the  tenant. 
It  is  sufficient,  if,  being  out  of  possession  at  the  time  when  the 
remainder  would  vest,  he  still  retains  a  right  of  entry.  Other- 
wise, if  he  has  a  mere  right  of  action;  for  this  supposes  that 
the  title  is  uncertain,  and  depends  upon  the  doubtful  event  of  a 
suit,  till  the  termination  of  which,  another  party  has  a  title 
apparently  good.  Thus,  where  the  tenant  is  disseised,  as  he 
may  regain  his  estate  by  entry,  the  remainder  is  still  good. 
But  if  the  disseisor  die,  as  the  possession  of  his  heirs  can  be 
defeated  only  by  an  action  of  the  rightful  owner,  the  remainder 
is  destroyed.  So,  in  England,  where  tenant  in  tail,  with  contin- 
gent remainders,  makes  a  feoffment  in  fee,  and  dies;  inasmuch 
as  his  issue  are  driven  to  an  action  to  regain  their  estate,  the 
remainders  are  defeated.^ 

§  4.  The  right  of  entry,  to  support  a  contingent  remainder, 
must  be  apresmi  right.  It  must  also  precede  the  happening  of 
the  contingency.  If  it  commence  at  the  same  time  as  the  latter, 
this  is  not  sufficient.^ 

§  5.  When  once  the  right  of  entry  is  gone,  the  remainder  is 

*  Fearne,  24--5.  *  Fearne,  2S6;  Archer's  Case,  1  Rep. 

'  2  Cruise,  288;  Fearne,  285, 480.  66  b. 

■  Corbet «.  Stone,  T.  Rayiu.  150-1.  •  Fearne,  289. 
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gone  forever;  and  a  new  title  of  entry  will  not  restore  it.  Thus, 
if  there  be  tenant  for  life,  with  contingent  remainder  over,  and 
the  tenant  for  life  make  a  feofiment  upon  condition,  and  the 
contingency  happen  before  the  condition  is  broken,  or  before 
entry  for  breach;  the  remainder  is  wholly  destroyed,  though  the 
tenant  for  life  should  afterwards  enter  for  condition  broken,  and 
regain  his  former  estate.^ 

§  6.  It  would  seem  also,  that,  where  the  right  of  entry  of  the 
particular  tenant  is  defeated  by  an  absolvle  conveyance,  the  con- 
tingent remainder  is  destro}'ed,  even  though,  before  the  contin- 
gency happens,  the  precedent  estate  is  restored.  Thus,  in  Eng- 
land, if  A,  a  tenant  in  tail,  with  remainder  to  the  right  heirs  of 
B,  make  a  feoffment  and  die,  and  the  issue  of  A  recover  the  land 
by  action  before  the  death  of  B,  so  that,  when  the  remainder 
would  take  effect  by  B's  death,  the  prior  estate  is  restored;  still, 
it  seems,  the  heirs  of  B  cannot  take.^ 

§  7.  A  remainder  must  be  created  by  the  same  instrument 
which  creates  the  particular  estate.'  Thus,  a  woman  being  ten- 
ant for  life,  her  husband  devised  the  estate  to  the  heirs  of  her 
body,  if  they  reached  fourteen  years.  Held,  an  executory  devise, 
and  not  a  contingent  remainder.^  So  A  was  tenant  for  life  by 
marriage  settlement,  remainder  to  his  wife  for  life,  remainder 
to  his  sons  by  that  marriage  in  tail.  A's  father,  the  reversioner, 
by  will  reciting  the  settlement^  devised  the  lands  to  A's  sons 
conformably  to  it;  and,  if  A  should  die  without  such  issue,  to 
A's  sons  by  any  other  wife  in  tail  male;  and,  if  A  should  die 
vnthout  issue,  to  his  grandchildren  in  fee.  Held,  even  if  the 
words  mthout  issue  gave  the  heirs  of  the  body  of  A  an  estate  by 
implication,  A  would  not  take  an  estate  tail ;  for  nothing  was 
devised  to  him,  and  the  devise  could  not  be  tacked  to  his  estate 
for  life,  so  as  to  produce  the  effect  of  one  entire  limitation.^  So 
A,  being  an  owner  in  fee,  and  having  previously  limited  a  life 
estate  to  B,  conveys  to  the  use  of  himself  for  life,  and  after  the 


>  4  Kent.  254,  255. 

*  See  Feiirne,  464;  2  Craise,  296. 

'  Fearne.  802. 


*  Snow  V.  Cutler,  T.  Raym.  162. 

*  Fearne.  801-2;  Moore  v.  Parker,  4 
Mod.  816;  l)oe  v.  Fonnereau,  Dong.  4S6 
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death  of  B,  and  A  her  husband,  to  the  use  of  C,  son  of  A,  for 
life.  Held,  inasmuch  as  these  limitations  were  made  by  distinct 
deeds,  G  did  not  take  a  contingent  remainder,  as  he  otherwise 
would;  but  it  was  a  oonveyance  to  G  of  a  subsisting  remainder 
or  reyersion  expectant  upon  B's  death,  and  the  mention  of  this 
event  merely  indicated  the  time  when  C  should  have  possession, 
and  did  not  make  a  contingency.^ 

§  8.  The  legal  estate  of  trustees  is  sufficient  to  support  con- 
tingent remainders,  without  any  preceding  trust  of  freehold.* 

*  Weale  v.  Lower,  PoUexfen,  66.  '  Fetrne,  SOft.    8m  ch.  40. 
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CHAPTER  XLV. 

REMAINDEB^      AT  WHAT  TIME  IT  SHALL  VEST* 

1.  Renu^nder  mut  Test  dmriai^,  w  im*  tlMv^  a  prior  esUkto  for  yoftn  oob* 

mediately  upon  termination  of,  the  tinnes. 

prior  estate  $  rabseqaent  roTival  of    2.  Poathvmons  chOd. 
prior  estate  does  not  render  Talid    6.  Vested  remainder  not  affbcted  by  da- 
the   remainder;    remainder  void,  feat  of  prior  estate. 

6.  ReoMlnder  may  become  yold  in  part* 

§  1.  The  principle  has  been  already  alladed  to,  that  a  remain- 
der, in  order  to  take  effect  at  all,  must  vest  either  during  the 
continuance,  or  immediately  upon  the  expiration,  of  the  pre- 
ceding  estate.  Thus,  if  a  conveyance  be  made  to  A  for  life, 
and,  upon  A's  death  and  one  day  after,  remainder  to  B;  the 
remainder  is  void.  We  have  seen  that  this  rule  is  founded  in 
feudal  principles,  and  in  the  inconveniences  of  an  abeyance  of 
the  freehold.  (Chap.  2.)  As  has  been  stated,  a  remainder  will 
be  good,  if  it  is  to  vest  inunediately  upon  the  termination  of 
the  preceding  estate.*  As  in  case  of  a  Umitation  to  A  for  the 
life  of  B,  remainder  to  the  heirs  of  the  body  of  B.^  Or  a  limita- 
tion to  A  and  B  for  their  joint  lives,  remainder  to  the  heirs  of 
him  who  shall  first  die.^  But,  if  the  preceding  estate  is  termi- 
nated at  the  time  when  the  contingency  happens,  though  it  be 
afterwards  restored,  the  remainder  cannot  take  effect.^  And 
the  termination  of  a  preceding  freehold^  before  the  remainder 
can  vest,  defeats  the  remainder,  though  a  preceding  estate  for 
years  still  continue.  Thus  a  conveyance  to  A  for  years,  remain- 
der to  B  in  tail,  remainder  to  the  heirs  of  A,  gives  a  contingent 

>  Feame,  810;  4  Kent,  248.  See  Crane-        *  lb.  878  b. 
ball's,  ke.,  89  £ng.  L.  &  £qu.  446.  *  Fearae,  464. 

^  Co.  Lit.  298  a. 
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remainder  to  A's  heirs.  Hence,  if  B  die  without  issue  before  A, 
inasmuch  as  the  preceding  freehold  estate  terminates  before  the 
remainder  can  vest,  the  latter  becomes  void.^  So  a  testator  de- 
vises to  his  wife  for  life,  remainder  to  A,  his  son,  for  ninety-nine 
years,  if  he  should  so  long  live;  after  the  deaths  of  the  wife  and 
A,  to  the  heirs  of  the  body  of  A,  with  a  power  to  A  of  appoint- 
ing to  all  his  children.  The  wife  dies,  living  A.  Held,  the 
limitation  to  the  children  of  A  was  thereby  defeated.' 

§  2.  In  conformity  with  the  principle  above  stated,  it  was 
formerly  held,  that,  under  the  limitation  of  a  remainder  to  the 
children  of  the  particular  tenant,  a  posthumous  child  could  not 
take,  not  being  in  existence  at  the  termination  of  the  preceding 
estate.  But  a  decision  to  this  effect,  made  by  the  Court  of 
Common  Pleas  and  the  Court  of  King's  Bench,  (Lord  Somers 
dissenting,)  in  the  case  of  a  will,  was  reversed  by  the  House  of 
Lords,  all  the  judges  dissenting.  Afterwards  the  statute,  14 
Wm.  Ill,  c.  14,  provided,  that,  where  an  estate  is  limited  by  any 
settlement  to  a  child  or  children  of  any  person,  remainder  over,(a) 
a  posthumous  child  shall  take.^ 

§  3.  It  is  the  established  principle  of  American  law,  that  a 
posthumous  child  shall  take  both  by  descent  and  express  limita- 
tion, equally  with  other8.''(6) 

>  Jenk.  24S;  2  RoUe's  Abr.  418.    See  Reeve  «.  Long,  Salk.  227;   Bardot  r. 

Fasting  v.  Allen,  12  Mees.  &  W.  279.  Hopegood,  1  P.  Wms.  486. 

*  Doe  V.  Morgan.  8  T.  R.  768.  *  4  Kent,  248. 

*  Thellosson  v.  Woodford,  4  Yes.  842| 

(a)  But  for  a  remainder,  the  children  common  law  very  rarely.    Thus  a  poii- 

would  take  by  detctni.    This,  it  seems,  thumous  child  'takes  a  share  under  the 

is  the  reason  for  limiting  the  provision  to  statute  of  distrtbations,  and  by  descent, 
cases  of  remainder.                                    .  So  the  birth  of  such  child,  (with  mar- 

(6)  It  was  early  held  in  New  York,  riage,)  revokes  a  will.    Inde|)endent  of 

(Stedfast  r.  Nicoll,  8  John.  Gas.  18;  ace.  the  statute  of  William,  the  decisiou  of 

Swift  V.  Duffield,  6  S.  &  R.  88 ;  Marsellis  the  House  of  Lords,  which  was  the  doter- 

v,  Thalhimer,  2  Paige.  86;  Dingley  v.  niination  of  the  highest  tribunal  of  the 

Dingley,  5  Mass.  585;  Burke  v.  Wilder,  English  law,  must  be  considered  as  pre- 

1  M'Cord's  Cha.  551 ;  Armistead  v.  Dan-  scribing  the  rule  at  common  law;  and,  in- 

gerfleld,  8  Mun.  20;  Aik.  Dig.  94,)  that,  asmuch  as  the  old  technical  rule,  which 

although  the  statute  of  William  is  not  in  requires  a  remainder  to  vest  at  the  very 

force  in  that  State,  having  been  expressly  instant  when  the  preceding  estate  tcrmi- 

repcaled,  yet,  independently  of  this  act,  nates,  was  founded  on  feudal  reasons  n«it 

the  English  luw  is  settled  in  favor  of  the  now  in  force,  this  furnishes  an  additional 

claim  of  a  posthumous  child.    On  prin-  ground  for  adhering  to  the  later  doctrine, 

ciples  of  natural  justice,  such  child  has  §0  in  Pennsylvania,  a  testator  devised 

the  same  rights  with  others.    The  civil  lands  to  his  son  for  life,  with  remainder 

law  never  makes  a  distinction,  and  the  to  such  child  or  children,  born  in  lawful  * 
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^  4.  A  posthumous  child  is  entitled,  under  the  statute,  to  the 
profits  of  the  estate  accruiug  since  the  father's  death.  -  The  act 
provides,  that  he  shall  take  as  if  bom  before  the  parent's  death; 
and  this  distinguishes  the  case  from  that  of  an  heir,  who  does 
not  thus  take.  The  same  construction  necessarily  arises  from 
the  provision  in  the  statute,  that  trustees,  to  preserve  contingent 
remainders,  shall  not  be  necessary.  The  estate  is  held  to  vest 
in  the  person  next  entitled  after  the  father's  death,  and  upon 
the  birth  of  a  child  to  divest,  by  relation  ;  as  in  the  case  of  the 
enrolment  of  a  deed,  which  relates  to  the  making.  Hence  the 
child  may  either  maintain  ejectment,  lajdng  the  demise  from 
the  father's  death,  which  the  defendant  will  be  estopped  to 
deny;  or  bring  a  bill  in  equity  for'an  account,  as  against  a  trus- 
tee.^ 

§  5.  A  vested  remainder  is  not  necessarily  avoided  by  the 
defeating  of  the  preceding  estate.  Thus  A  conveys  to  B  for  . 
life;  and  afterwards,  having  disseised  6,  makes  another  convey- 
ance to  C  for  the  life  of  B,  remainder  to  D.  B  enters  and  avoids 
the  estate  of  C.  D's  remainder  is  not  thereby  defeated.  So, 
where  the  preceding  estate  is  limited  to  an  infant,  and  on  coming 
of  age  he  disaffiims  it ;  a  remainder  limited  after  such  estate  is 
still  good.' 

§  6.  Where  the  preceding  estate  is  limited  to  several  persons, 
if  a  part  of  them  die  before  the  contingency  happens,  the 
remainder  will  be  in  part  defeated.  On  the  other  hand,  where 
the  remainder  is  limited  to  persons  not  in  esse^  if  some  only  are 
born  during  the  particular  estate,  the  remainder  as  to  the  rest 
will  be  void.  Thus,  in  case  of  limitation  for  life  to  A.  remain- 
der  to  the  heirs  of  B  and  C;  if  B  dies  before  A,  and  C  survives 
A,  the  heirs  of  B  shall  take;  but  not  those  of  C.  This  principle, 
however,  it  seems,  is  not  applicable  to  devises  and  uses.^ 

'  Basnet  V.  Basset,  8  Vin.  Abr.  87 1  8        *  Gilb.  Ten.  252;  Fearne.  810;  lb.  812; 
Atk.  208.  Co.  Lit.  9  a;  Matthews  v.  Temple,  Comb. 

'  Co.  Lit.  298  a;  4  Kent,  284-6.  467;  2  Cruise,  802. 

wedlocic,  as  he  should  leave  at  his  desth.  posthumous  child  was  entitled  to  take 

The  son  died,  leaving  one  child,   then  under  the  will.     Barker  v.  Pearce,  6 

born,  and  one  en  ventre  ta  mere,  who  was  Casey,  178. 
born  after  his  decease.    Held,  that  such 
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CHAPTER  XLVI. 

KBKAINDEB.   SEKAINDER  BT  WAT  OF  USE. 

2.  Sinoe  the  sUtnte  of  useS)  a  freehold  to  support  remainders;  contingent 

trust  neoessary  to  support  contin-  uses  arise  out  of  seisin  o(  trustees 

gent  remainders;   preceding  trust  —discussions  upon  this  subject — 

must  continue  till  the  contingency  Ghudleigh's  case;  8ie. 

happens;  resulting  trusts  su£Scient  4.  Springing  and  shifting  usea. 

§  1.  Rehainbebs  may  be  limited  by  way  of  ti^e,  and  are  indeed 
more  often  limited  in  this  mode  than  in  any  other. 

%  2.  With  respect  to  remainders  by  way  of  use,  a  very  mate- 
real  alteration  in  the  law  was  effected  by  the  statate  of  uses. 
Before  this  statute,  if  a  freehold  legal  estate  was  vested  in  trus 
tees,  although  the  preceding  or  particular  trust  estate  were  less 
than  freehold,  the  legal  freehold  of  the  trustees  was  sufficient 
to  support  contingent  remainders.  Thus  a  limitation  would  be 
good,  to  trustees  and  their  heirs,  to  the  use  of  A  for  years, 
remainder  to  the  right  heirs  of  B.  But  after  the  statute  of  uses, 
the  effect  of  which  is  immediately  to  divest  the  estate  of  the 
trustees,  such  a  limitation  as  to  the  heirs  of  B  would  be  void. 
Hence  where  A  conveys  by  lease  and  release  to  trustees  and 
their  heirs,  to  the  use  of  himself  for  years,  remainder  to  the  use 
of  trustees  for  years,  remainder  to  his  heirs  male;  the  last 
remainder  is  void.^  Upon  the  same  principle,  a  freehold  estate 
in  trustees  is  insufficient  to  support  a  contingent  remainder, 
where  the  particular  estate  in  trust  terminates  before  the  contin- 
gency happens.  Thus  A,  and  B  his  wife,  levy  a  fine  of  B's  land 
to  the  use  of  the  heirs  of  the  body  of  A  on  B  begotten,  remain- 

^  Adams  r.  Sayage,  Salk.  679. 


BEMAIKDEB.      BEMAINDEB  BT  WAT  OF  T78E.  729 

der  to  the  use  of  A'd  right  heirs.  They  had  issue,  which  died; 
then  B  died,  then  A.  Held,  the  limitation  to  A's  heirs  was 
void;  that,  inasmuch  as  the  land  belonged  to  B,  no  use  resulted 
to  A;  and,  though  B  might  have  a  resulting  freehold  use,  which 
would  support  the  remainder  to  the  issue,  yet,  as  she  died 
living  A,  such  freehold  would  not  support  the  remainder  to  A's 
heirs,  since  he  could  have  no  heirs  during  his  life.^  But  where 
a  freehold  estate  results  to  the  party  who  makes  a  limitation  to 
uses,  it  seems  to  be  as  effectual  to  support  remainders,  as  if 
expressly  limited  to  a  third  person.^  On  the  other  hand,  it 
seems  that  a  prior  freehold  limitation  of  a  use  is  not  sufficient  to 
sustain  a  subsequent  contingent  use;  upon  the  principle,  that  a 
use  cannot  arise  out  cf  a  use.  Thus,  although,  as  has  been  seen, 
a  limitation  to  A  for  life,  remainder  to  the  heirs  of  B,  creates  a 
valid  contingent  remainder,  supported  by  A's  life  estate;  yet,  if 
the  limitation  were  made  to  A  in  fee,  to  the  use  of  B  for  life, 
remainder  to  the  use  of  the  heirs  of  C;  such  remainder  would 
not  be  supported  by  B's  life  estate,  but  must  rest  upon  the  estate 
of  the  trustee. 

§  3.  Upon  the  question,  in  what  manner  future  contingent 
uses  are  supported  and  carried  into  effect  by  the  estate  of  the 
trustees.  Lord  Hardwicke  remarks,'  that  *'  the  judges  entered 
into  very  refined  and  speculative  reasonings,  some  of  which  (I 
speak  it  with  reverence)  are  not  very  easy  to  comprehend." 
These  reasonings,  in  the  connection  in  which  they  were  used, 
had  a  practical  bearing;  because  they  involved  the  question,  as 
to  the  power  of  trustees  to  destroy  contingent  remainders — a 
subject  which  will  be  considered  in  the  next  chapter.  But, 
supposing  no  act  to  have  been  done  by  the  tinistees  to  destroy 
the  remainders,  their  validity,  as  having  a  sufficient  preced- 
ing estate  to  support  them,  does  not  appear  to  have  been 
questioned.(a) 

'  DftTies  9.  Speed,  Show.  Pari.  G.  104;        *  Penkay  v.  Hnrrell,  2  Freem.  258;  2 
Salk.  675  n.  Craise.  806. 

'  Garth  v.  Cotton,  Dickens,  188. 

m 

(a)  Chancellor  Kent  gives   suhstan-    (See    Garth  v.  Cotton.    Dfckens,   188; 
tially  the  following  acconnt  of  the  con-    Hales  v.  Risley,  Pollexfen,  885.) 
troversy  referred  to.    4  Kent,  287-46.        Before  the  statate  of  nses,  the  fboffees 
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§  4.  Remainders  limited  by  way  of  use  may  be  vested  iu  favor 
of  one  person,  and  afterwards,  on  the  birth  of  another  person, 
or  the  happening  of  some  other  event,  divested  wholly  or  in 
part,  and  vested  in  new  parties.  This  point  has  been  already 
adverted  to  under  the  title  of  uses  and  trusts.  (P.  409.)  Some 
of  the  cases,  which  will  be  mentioned  in  illustration  of  the  prin- 
ciple, are  not  strictly  instances  of  remainder,  but  they  are  not 
distinguishable  in  reason  from  those  which  are. 

§  5.  In  the  first  place,  where  a  remainder  is  limited  by  way 
of  use  to  several  persons,  or  to  a  class  of  persons,  who  become 

to  uses  were  seised  of  the  legal  estate;  of  the  judges  here  held,  that  the  notion 
and,  if  disseised,  no  use  could  be  «xe-  of  a  tcirUilla  remaining  in  the  trustees 
cuted,  until  by  entry  they  had  regained  was  as  imaginary  as  the  Utopia  of  Sir 
their  seisin,  for  the  statute  only  executed  Thomas  More  ;  that  their  original  seisin 
those  uses  which  had  a  seisin  to  support  was  sufficient  to  serve  the  future  as  well 
them.  After  the  statute  of  uses,  it  was  as  present  uses;  and  that  the  future  uses 
difficult  to  ascertain  by  what  estate  con-  were  tn  the  fne$ervation  of  the  law,  till 
tingent  uses  were  to  be  supported.  Some  they  became  vested.  But  a  majority  of 
held,  that  the  estate  was  vested  in  the  the  judges  held,  that  the  statute  could 
first  cestui  que  use,  subject  to  the  uses  not  execute  any  uses  that  were  not  in 
which  should  be  executed  out  of  his  esse;  that  not  a  mere  «cin/t7/a  remained 
seisin;  but  this  opinion  was  untenable,  in  the  feoffees,  but  a  sufficient  estate  to 
for  a  use  could  no^  arise  out  of  a  use.  serve  the  future  uses,  unless  their  posses- 
It  was  again  held,  the  seisin  to  serve  sion  was  disturbed,  and  their  right  of 
contingent  uses  was  tn  nubibut  or  tn  cim-  entry  lost.  From  these  several  cases  the 
todia  legit,  or  had  no  substantial  resi-  doctrine  has  been  deduced,  that  future 
dence  anywhere.  Others  were  of  opinion,  uses  cannot  be  executed  without  a  re- 
that  so  much  of  the  inheritance  as  was  maining  right  or  estate  in  the  feoffee, 
limited  to  the  contingent  uses,  remained  Th^  estate  in  the  land  is  supposed  to  be 
actually  vested  in  the  feoffees  until  the  transferred  to  the  person  who  has  the  ca- 
uses arose.  But  the  prevailing  doctrine  tate  in  the  use,  and  not  to  the  use;  and 
was,  that  there  remained  no  actual  es-  it  is  inferred,  that  no  use  can  become  a 
tate,  and  only  a  possibility  of  seisin,  or  legal  interest,  until  there  shall  be  a  per- 
ecintilla  juris,  in  the  feoffees,  or  releasees  son  in  whom  the  estate  may  vest, 
to  uses,  to  serve  the  contingent  uses  as  But  this  view  of  the  subject  has  been 
they  arose.  This  doctrine  was  first  opposed  by  very  distinguished  writers 
started  in  Brent's  case,  (Dyer,  840  a;  upon  real  property — Mr.  Fearne  and  Mr. 
Brent*8  case,  2  Leon.  14,)  in  16  EUz.  In  Sugden.  The  latter  takes  the  ground, 
Manning  and  Andrews'  case,  (Manning,  that  the  doctrine  of  a  scintilla  juris  was 
Su:.,  1  Leon.  256,)  the  judges  were  never  judicially  decided,  but  has  been 
equally  unsettled  in  their  notions  respect<>  deduced  from  extra-judicial  dicta;  that 
ing  the  operation  of  the  statute  on  con-  the  statute  draws  the  whole  estate  in  the 
tingent  uses.  Some  of  them  thought  a  land  out  of  the  feoffees,  and  the  prior 
sufficient  seisin  remained  in  the  trustees  estates  take  effect  as  legal  estates,  and 
to  support  the  fbture  uses;  while  others  the  contingent  uses  take  effect,  as  they 
held,  that  no  seisin  remained  in  them,  arise,  by  force  of  the  original  seisin  of 
but  that  the  statute  drew  the  confidence  the  feoffees.  If  there  are  any  vested 
out  of  them,  and  reposed  it  upon  the  remainders,  they  take  effect,  subject  to 
land,  which  rendered  the  use  to  every  open  and  let  in  contingent  estates,  when 
person  entitled  in  his  due  season.  In  a  the  contingency  occurs.  Thus,  in  a  con- 
few  years,  Ghudleigh's  case  (1  Co.  120;  veyanco  iu  fee  to  A.  to  the  nse  of  B  for 
Dillam  v.  Frain,  1  And.  809  [the  latter  life,  remainder  to  his  unborn  sons  in  tail, 
report  said  to  be  indisputably  the  best] ;  remainder  to  A  iu  fee;  the  statute  imme- 
4  Kent,  289,  n.)  arose,  which  is  the  lead-  diately  draws  the  whole  estate  out  of  A. 
ing  case  upon  this  subject.    A  minority  vesting  it  iu  B  and  C  respect! vely^  which 
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capable  of  taking  at  different  times,  though  it  vests  wholly  in 
one,  it  will  become  divested  in  paii;,  and  let  in  the  others  to  a 
proportional  share.  In  this  respect,  however,  uses  seem  not  to 
differ  from  legal  estates  created  by  devise.  Thus,  upon  a  limi- 
tation to  the  use  of  A  for  life,  remainder  to  the  use  of  B,  his 
wife,  for  life,  remainder  to  all  their  issue  female;  upon  the  birth 
of  a  daughter,  the  remainder  vests  in  her;  but,  upon  the  birth 
of  a  second  daughter,  the  latter  also  shall  take  a  share  of  the 
estate.^    (See  chap.  42.) 

^  6.  Another  class  of  future  uses  are  those  limited  to  arise  in 
fiUwo,  without  any  preceding  estate  to  support  them  ;  or  uses 
which  change  from  one  person  to  another  by  matter  ex  post 
facio,  though  the  first  use  were  limited  in  fee.  These,  of  course, 
arc  not  strictly  remainders.  Thus,  in  case  of  a  limitation  to  the 
use  of  one,  and  of  such  wife  as  he  shall  afterwards  marry;  upon 
his  marriage,  the  wife  takes  with  the  husband.*  So,  where  A, 
in  consideration  of  love  and  affection  to  B,  his  brother,  and  of 
£100  paid  by  him,  granted,  released  and  coufiimed  to  B,  then 
in  possession  as  lessee  for  a  year,  in  tail,  after  the  death  of  A ; 
held  good  as  a  covenant  to  stand  seised,  though  void  as  a  lease 
and  release,  and  that  the  estate  vested  in  B  after  A's  death,  as  a 
springing  use.^ 

^  7.  Where  the  conveyance  to  uses  operates  without  any 
change  of  possession,  the  springing  use  arises  out  of  the  seisin 
of  the  covenantor;  where  there  is  a  change  of  possession,  out  of 
that  of  the  first  grantee  to  uses.^ 

'  Mathews  v.   Temple,     Comb.   467;        '  Mutton's  Case,  Dyer,  274  b;  Wood- 
Sassex  v.  Temple,  1  Ld.  Kaym.  811 ;  Doe    liff  v.  Drnry,  Cro.  Eliz.  489. 
V.  Martin,  4  T.  R.  89,  ace.  '  Roe  v.  Tranmer,  2  Wils.  76. 

*  2  Cruise,  811. 

exhausts  A's  entire  seisin.    The  estate  interests,  and  that  the  esttate  may  be 

to  the  sons  of  B  is  no  estate,  till  they  executed  to  the  iwe,  though  there  is  no 

are  bom;  and  the  statute  did  not  intend  person  in  whom  it  can  vest.    The  statute 

to  execute  contingent  uses,  but  the  con-  passes  the  estate  of  the  feoffees  in  the 

tingent  estates  are  supported,  by  holding  land  to  the  estates  and  interests  In  the 

that  the  interests  of  B  and  C  are  vested  use.  and  apportions  the  former  estate 

only  sub  modo,  with  a  liability  to  open,  accordingly.    No  tcintillaf  or  the  most 

A  retains  no  tcintillaf  but  the  contingent  remote  possibility  of  seisin,  remains  with 

US04.  when  they  arise,  take  effect,  by  re-  the  trustees. 

laiion,  out  of  the  original  seisin.  Mr.  Cornish  asserts,  that  the  doctrine 

Mr.  Preston  is  of  opinion,  that  limita-  of  ndntUla  juris   rests  on    paramount 

tions  of  contingent  uses  give  contingent  authority. 
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§  8.  The  class  of  uses  already  referred  to  are,  as  has  been 
seen,  called  pinging  uses.  A  few  cases  will  be  mentioned  of 
shifting  or  secondary  uses;  which  are  defined,  as  uses  limited  so 
as  to  change  bj  matter  esc  postfacto,^  The  distinction,  howeyer, 
between  the  different  classes  of  future  contingent  uses,  seems  to 
be  very  nice,  and  not  always  accurately  observed  by  writers  of 
authority.  Chancellor  Kent  says,  springing  uses  arise  on  a  future 
event,  where  no  preceding  estate  is  limited;  while  shifting  or 
secondary  uses  take  effect  in  derogation  of  some  other  estate.^a) 

§  9.  Where  there  is  any  preceding  estate  to  support  a  future 
uae,  it  will  be  construed  as  a  contingent  remainder,  and  not  a 
springing  or  shifting  use.' 

§  10.  The  remark  already  made  (s.  6)  as  to  the  seisin,  out  of 
which  a  springing  use  arises,  is  equally  applicable  to  shifting 
uses.^  But  such  use  cannot  arise  out  of  the  seisin  of  the  prior 
ce^td  que  use.  Thus  in  case  of  a  conveyance  to  A  to  the  use  of 
B  in  fee;  and,  if  C  pay  B  a  certain  sum,  B  to  stand  seised  to  the 
use  of  C  in  fee;  this  is  a  Yoid  limitation  as  to  C.^ 

» 

>  2Cnii8e,  811.  *  Ibid. 

*  4  Kent,  296-7.  *  Chndieigh's  Case,  1  Rep.  187,  a. 

'  2  Grnise,  816. 

(a)  A  conveys  to  the  use  of  B  and  his  So,  where  A,  tenant  for  life,  and  B, 

heira,  till  G  shall  pay  B  £40,  then  to  the  the  reyersioner,  covenant  to  levy  a  fine 

use  of  G  and  his  heirs.    Upon  payment  to  the  use  of  A  in  fee,  unless  B  pay  A 

of  this  suni)  held,  G  should  have  the  es-  10#.  at  a  certain  time;  if  he  should  pay 
tate.    The  only  doubt  was,  whether  the  .  it^  to  the  use  of  A  for  life,  remainder  to 

right  of  entry  belonged  to  G  himself,  or  B  in  fee;  A  has  a  fee  till  payment  of  the 

to  the  feoffee  to  usesT    Bro.  Abr.  Feoff-  money.    Spring  v,  Giesar,  1  Rolle's  Abr. 

ment  al  Use,  pi.  80.  418. 

So  A  may  convey  to  trustees  and  their  So  A  and  B,  sisters,  in  consideration 

heirs  to  their  own  use;  but,  unless  they  of  £4,000  paid  to  A,  and  of  a  marriage 

pay  a  certain  sura  in  a  certain  time,  to  proposed  between  B  and  G,  convey  to 

the  use  of  A,  with  remainders  over.  Upon  trustees  in  fee,  to  the  use  of  G  for  life, 

non-payment,  the  estate  vests  in  A,  and  remainder  to  B  for  life,  remainder  to  the 

the  remainders  tase  effect.    Harwel  v.  children  in  tail,  remainder  to  G  in  fee; 

Lucas,  Moo.  99;  Bracebridge's  Gase,  1  but.  if  both  B  and  G  should  die  leaving 

Leo.  264.  no  issue,  and  the  heirs  of  B  should,  within 

So  a  conveyance  may  be  made  of  two  twelve  months  from  the  death  of  the  snr- 

estates.  fi  and  T;  of  the  former  to  the  vivor  of  them,  pay  the  heirs  or  assigns 

use  of  A  in  fee,  and  of  the  latter  to  the  of  G  £4,000,  the  remainder  in  fee  to  C 

use  of  B  in  fee,  until  A  should  be  evicted  and  his  heirs  to  cease,  and  the  premises 

from  S  by  B*s  wife;  then  T  to  the  use  of  to  remain  to  the  use  of  the  heirs  of  B. 

A,  till  his  loss  should  be  satisfied  from  Held,  a  good  shifting  use.     Lloyd  tr. 

the  profits  of  T.    Kent  v.  Steward,  2  Garew,  Show.  Pari.  Gas.  187. 
BoUe'8  Abr.  792;  Gro.  Gar.  158. 
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CHAPTER  XLVn. 

HEMAINDEB.   HOW  DEFEATED. 

1.  By  destroying  the  particular  estate.      5.  Ren^inder  by  way  of  nse,  how  de- 

2.  Whether  by  a  mere  dkangv  of  estate.  stroyed;  whether  actual  seisin  ne» 
8.  Where  the  particular  estate  and  a  cessary,  &c. 

snhseqnent  remafaider  nnite^wheth-    9.  American  ephiient  and  cases, 
er  contingent  remainders  destroyed. 
Disthiction  of  eases . 

§  1.  Inasmuch  as  a  remaindei*  must  take  effect  either  befpre 
or  immediately  upon  the  determination  of  the  preceding  estate; 
it  follows  that  any  act,  which  destroys  such  estate  before  the 
contingency  happens,  will  destroy  the  remainder  also.  Hence, 
in  England,  where  a  tenant  in  tail  or  tenant  for  life,  with 
remainders  oyer,  makes  a  feoffment,  or  suffers  a  fine  and  re- 
coTery,  or  a  recovery  without  fine  or  feoffment;  as  by  these  acts 
his  estate  is  divested,  the  remainders  also  become  void.  The 
same  effect  follows  from  a  surrender,  to  the  owner  of  the  rever- 
sion or  a  vested  remainder,  by  tenant  for  life  ;  or  a  conveyance 
to  him  of  the  reversion  or  a  vested  remainder,  whereby  his  life 
estate  is  extinguished.  But  not  from  any  such  conveyance  by 
tenant  for  life,  as  will  pass  only  the  estate  which  he  has;  such 
as  a  bargain  and  sale,  or  lease  and  release.  It  has  already  been 
stated  (ch.  4,)  as  the  general  rule  of  American  law,  that  no  con- 
veyance by  a  particular  tenant  will  be  effectual  to  pass  more 
than  his  own  estate.  Hence,  it  seems,  such  conveyance  will  not 
in  any  case  operate  to  defeat  contingent  remainders.  But  per- 
haps the  English  law  as  to  the  effect  of  a  sfwrrender  remains  un- 
changed.^ 

■  Chndleigh's  Case,  1  Bep.  186  b;  Go.  Pnrefoy  v.  Rogers.  2  Sann.  880;  Keeve 

Lit.  252  a;  Archer's  Case,  1  Rep.  66;  v.  Long,  4  Hod.  284;  Blosse  v.  Gianmor- 

Lloyd  V,  Brooking,  1  Yentr.  188;  Hales  ris,  8  Bligh,  62;  Doe  v.  Gatacro,  6  Bing. 

r.  Risley,  Pollezfen,  889;  Thompson  v,  K.  609;  7  Scott,  807;  Hole  «.  Esoott,  % 

Leach,  2  Salk.  427;  Feame,  468,  828;  Keen,  444. 
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§  2.  How  far  any  mere  change  in  the  preceding  estate  will 
operate  to  defeat  contingent  remainders,  seems  to  be  an  unset- 
tled point.  Mr.  Fearne  supposes  that  the  change  must  be  one 
of  quantity^  not  merely  of  qvxility.  Thus/  where  the  preceding 
estate  was  limited  to  two  persons,  a  release  from  one  to  the 
other  was  held  not  to  destroy  the  remainders.  But,  on  the 
other  hand,  where  the  particular  estate  descended  to  parceners, 
who  made  partition,  it  was  held,  that  the  remainders  were 
defeated.^ 

§  3.  The  alterations  in  the  estate  preceding  a  contingent 
remainder,  above  referred  to,  are  those  made  by  the  act  of  the 
particular  tenant  himself.  Such  changes  may  also  arise  from 
the  acts  of  third  persons;  and,  upon  this  point,  the  following 
distinctions  have  been  made. 

§  4.  Where  the  same  conveyance,  which  creates  the  particular 
estate  and  the  contingent  remainder,  creates  also  the  subsequent 
vested  remainder;  or  where  the  reversion  in  fee  descends^  from 
a  testator  who  limits  such  particular  estate  and  contingent 
remainder,  upon  the  particular  tenant;  there  will  be  no  merger, 
effectual  to  destroy  the  contingent  remainder;  but  the  two 
estates  between  which  it  is  interposed  will  unite  mb  modo^  and, 
when  the  contingency  happens,  will  open  or  separate  to  let  in 
the  contingent  remainder.  Any  other  construction  would  mani- 
festly defeat  the  intention  of  the  party  limiting  the  estates,  both 
in  regai'd  to  the  particular  estate,  which  would  merge,  and  in 
regard  to  the  contingent  remainder,  which  would  be  destroyed, 
by  the  very  act  which  created  them.'  Thus  upon  ^  limitation 
to  A,  and  B  his  wife,  for  their  lives,  after  their  decease  to  their 
!first  issue  male,  <&c.,  and  for  want  of  such  issue,  to  the  heirs 
male  of  the  body  of  A;  A  and  B  take  an  estate  tail,  subject, 
however,  to  the  condition,  that  upon  the  birth  of  issue  male  the 
estate  shall  open,  and  leave  an  estate  for  life  in  A  and  B,  remain- 
der to  their  issue  in  tail  male,  remainder  to  the  heirs  of  the 


'  2  Grnise,  819;  Feanie,  887;  4  Leon,  mines  an  estate  at  will  held  under  one  of 

287;  Harrison  v.  Belsey,  T.  Ray.  418;  them.    Big.  Dig.  480. 

Pnrefoy  v.  Rogers,  2  Saun.  886.    Parti-  *  Fearne,  &0a. 
lion  between  tenants  in  common  deter- 
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husband.^  So,  upon  a  devise  to  A,  the  testator's  eldest  son,  for 
life;  if  he  should  die  without  issue  living  at  his  death,  then  to 
B  in  fee ;  but,  if  he  should  leave  such  issue,  then  to  A's  right 
heirs  forever;  held,  although  the  reversion  in  fee  descended 
upon  A,  he  was  still  tenant  for  life,  with  contingent  remainders 
which  were  not  defeated.  Nor  could  A's  life  estate  merge  in 
the  remainder  to  his  heirs,  the  latter  being  contingent.'  But 
where  the  particular  tenant,  upon  whose  estate  contingent 
remainders  are  limited,  acquires  a  remainder  or  reversion  in 
fee,  not  by  a  limitation  or  a  descent  concurrent  in  time  with  the 
creation  of  his  prior  estate,  but  by  a  subsequent  descent,  though 
acting  through  the  party  who  limited  the  estates;  as  the  same 
reason  does  not  operate  to  prevent  a  merger,  which  has  already 
been  stated  in  relation  to  the  former  case,  such  merger  will  take 
place  and  the  contingent  remainders  be  destroyed.  Thus  A 
was  tenant  for  life,  remainder  to  B,  his  son,  for  life,  remainder 
to  B's  first  son  in  tail,  remainder  to  the  heirs  of  the  body  of  A. 
A  dies  before  B  has  a  son,  and  the  estate  tail  descends  upon  B. 
The  remainder  to  B's  son  is  destroyed.^  So,  in  case  of  a  con- 
veyance to  the  use  of  A  and  his  wife  for  life,  remainder  to  the 
use  of  B,  the  son  of  A,  for  life,  remainder  to  B's  sons  in  tail, 
&c.,  remainder  to  A  in  fee;  A  and  his  wife  die,  living  B.  Held, 
B's  life  estate  was  merged  in  the  fee  which  descended  upon 
him,  and  the  remainders  destroyed.^ 

^  5.  With  respect  to  contingent  remainders  limited  hy  xoay  of 
use,  how  far  they  are  liable  to  be  destroyed  by  acts  affecting  the 
estates  upon  which  they  depend,  is  a  point  that  has  already 
been  somewhat  considered.  The  celebrated  controversy,  noticed 
in  the  last  chapter,  as  to  the  scintilla  juris ,  Chudleigh's  case, 
<fec.,  derives  all  or  most  of  its  practical  importance  from  its  con- 
nection with  the  question,  whether  trustees  have  power  to 
destroy  contingent  remainders.  Upon  this  subject,  the  decided 
cases,  as  well  as  the  statements  and  opinions  of  elementary 

*  Bowles' Cave.  11  Rep.  79;  Archer's  »  Kent  v.  Harpool,  1  Vent.  806;  T. 

Case,  1  Rep.  66;  Hales  v.  Risley,  Pollex-  Jones,  76. 

fen,  889.  *  Hooker    r.    Hooker,    Rep.    Temp. 

'  Plunket  V,  Holmes,   Raym.  28;   2  Hardw.  18;  (Dancomb  v.  Duncomb,  3 

Cruise,  821;  2  Bos.  &  P.  297.  Lev.  487.) 
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writers,  ai*e  exceedingly  confused  and  contradictory;  and  there 
is  great  reason  fbr  the  remark  of  Mr.  Preston,  that  the  doctrine 
requires  to  be  settled  by  judicial  decision.^ 

§  6.  With  respect  to  contingent  remainders  by  way  of  use, 
Mr.  Cruise  makes  a  distinction(a)  between  those  which  arise 
mtkofU  any  change  of  possessions  that  is,  by  a  covenant  to  stand 
seised  to  uses,  or  bargain  and  sale;  and  those  created  by  a 
change  of  possession^  or  by  afeoffmefU  or  conveyance  to  tues.'^  In 
the  former  case,  he  says,  actual  seisin  is  necessary  to  give  effect 
to  the  remainders,  and  not  a  mere  right  of  entry,  as  in  case  of 
legal  estates;  because  the  use  arises  out  of  the  estate  of  the 
covenantor,  and  this,  according  to  the  language  of  the  statute, 
must  be  a  seisin*  Hence  any  act  or  transfer  of  the  covenantor, 
by  which  his  seisin  is  divested,  defeats  the  subsequent  contingent 
remainders.(i)  Mr.  Cruise  proceeds  to  remark,'  that,  where  a 
limitation  to  uses  is  made  by  some  conveyance  which  operates 
by  a  change  of  possession,  the  doctrine  established  in  Chudleigh's 
case  would  lead  to  the  conclusion,  that  any  act,  which  divests 
and  turns  to  a  right  the  particular,  preceding  estate,  destroys 
the  contingent  uses,  unless  either  the  particular  tenant  or  the 
feoffee  to  uses  re-enters ;  for,  otherwise,  no  possibility  of  entry 
or  ^^ scintilla  juris"  remains,  to  constitute  the  seisin,  out  of 
which  uses  must  arise.    The  doctrine  of  that  case  is,  that  the 

*  Prest.  on  Est.  184.  •  2  lb.  826. 

*  2  Grniie,  824-6.    See/^hap.  82. 

(a)  I  haye  been  unable  to  find  any  the  entry  of  B  operated  to  reyest  IVs  ea- 

oaae  where  this  distinction  is  ezpreraly  tate,  and  restore  a  seisin  which  would 

recognized.  support  the  contingent  remainder.    If  A 

(6)  A  covenants  to  stand  seised  to  the  had  made  the  feofRnent  before  granting 

use  of  himself  for  life,  remainder  to  the  the  reyersion,  as  the  law  would  not  allow 

use  of  B  for  life,  remainder  to  the  use  of  him  to  re-enter  against  his  own  deed,  the 

G  for  life,  remainder  to  the  use  of  the  entry  of  B  would  not  enure  to  his  benefit, 

first  son  of  G  in  tail  male,  with  the  rever-  and  the  contingent   remainders   would 

sion  in  fee  to  A.    A  grants  the  reversion  therefore  be  destroyed.  Wegg  v.  Villers, 

to  D,  without  consideration,  and  reciting  2  Rollers  Abr.  796;  Lloyd  v.  Brooking,  1 

the  uses;  and  afterwards  makes  a  ftoiT-  Vent.  188. 

ment  of  the  land.  Alter  A's  death,  B  These  limitations  and  subsequent  trans- 
enters,  and  dies  seised,  G  having  died  fers  were  made  by  Lord  Goke,  for  the 
previously.  It  was  held,  that  the  con-  purpose  of  enabling  him  to  preserve  or 
tingent  remainder  to  the  son  of  G  was  destroy  the  contingent  remainder  at  his 
not  defeated  by  the  grant  and  feoffment  discretion,  by  producing  the  grant  and 
of  A;  that  D  took  the  reversion  charged  destroying  the  feoffment,  or  the  converse, 
with  the  uses,  and  the  feoffment  could  But,  it  is  said,  he  died  before  executing 
not  defeat  D's  right  of  entry;  and  that  his  plan. 
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grantee  to  uses  is  cousiderecl  the  donof  of  all  the  contingenii 
estates  when  they  vest  This  principle,  however,  has  beesk 
strongly  contested  by  Lord  Ch.  J.  Pollexfen,^  upon  the  grounds, 
that  it  would  place  a  dangerous  power  in  the  hands  of  those 
who  are  seised  to  uses,  who  are  said  to  be  generally  *^  strangers 
and  mean  persons,"  and  greatly  endanger  the  security  of  titles; 
by  enabling  grantees  to  uses  to  deprive  themselves,  by  their 
own  unlawful  acts,  of  a  right  of  entry,  and  thus  defeat  all  con* 
tingent  estates  limited  by  way  of  use.  The  same  judge,  and 
also  Mr.  Fearne,*  urge  the  still  sti'onger  consideration,  in  oppo- 
sition to  this  principle,  that  it  is  in  direct  contradiction  to  the 
words  and  uniform  construction  of  the  statute  of  uses;  according 
to  which,  the  grantee  to  uses  is  a  mere  instrument  or  conduit 
pipCf  all  his  estate  being  immediately  taken  and  transferred  ouii 
of  him,  as  if  never  vested.  The  euttii  que  use  is  seised,  '*  to  all 
intents,  constructions  and  purposes  in  the  law,"  as  a  grantee  to 
uses  would  be  before  the  statute;  and  one  of  the  legal  qualities 
of  a  legal  estate  is,  that*  where  a  particular  tenant,  though  de^ 
prived  of  his  estate,  has  left  in  him  a  right  of  entry,  this  is  suffi- 
cient to  support  subsequent  contingent  remainders.  Hence, 
where  such  right  remains  in  the  cestui,  no  divesting  of  the  estate 
from  the  trustees  would  seem  sufficient  to  defeat  such  remainders. 
§  7.  The  doctrine  that,  where  a  limitation  to  uses  operates  by 
a  change  of  possession^  (although  no  peculiar  effect  seems  to 
have  been  attributed  to  this  circumstance,)  contingent  remain- 
ders may  be  defeated  by  the  act  of  the  trustees  in  transferring 
the  estate,  derives  its  great  support  from  Chudleigh's  case,' 
which  has  been  already  several  times  referred  to.  In  this  case, 
A  enfeoffed  several  persons  to  the  use  of  them  and  their  heirs, 
during  the  life  of  B,  remainder  to  the  use  of  the  first  and  other 
sons  of  B  in  tail.  Before  B  had  a  son,  the  trustees  conveyed  to 
B  in  fee,  without  consideration,  and  with  notice  of  the  use8.(a) 

*  Halei V.  Risley,  Pollezfen,8S8;  Treat.       *  Feame,  800 
of  l^q.  B.  2,  cb.  6.  sec.  1 .  *  M  Rep.  120;  Dillon  v.  Fraine,  Poph.  70. 

(a)  In  another  case,  (Wood  v.  Reign-  may  be  defeated  by  tbe  feoflfee,  upon  the 
old,  Cro.  Eliz.  764  J  though  recognizing  grounds,  that  tbe  use  ought  to  arise  out 
tbe  general  doctrine,  that  contingent  uses    of  the  estate  which  the  coYenantor  had 

47 
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B  afterwards  had  a  son.  Held,  the  remainder  to  this  son  was 
destroyed  by  the '  feoffment  of  the  trustees,  which  operated  as  a 
forfeiture  of  the  particular  estate. 

§  8.  Many  other  cases  are  to  be  found  in  the  books,^  which 
settle  substantially  the  same  principle.  These  are  generally 
cases  of  a  feoffment  made  by  the  trustee  or  by  the  particular 
tenant,  .whereby  the  particular  estate  is  defeated.  The  same 
principle  is  applied  to  springing  or  shifting  uses,  which  are  not 
strictly  remainders,  though  hardly  distinguishable  from  them. 
Thus  a  devise  of  the  land,  from  which  such  uses  are  to  arise, 
will  defeat  them;  though,  it  seems,  a  mere  devise  of  portions 
from  it  will  not.  (a) 

§  9.  Chancellor  Kent  says,^  in  equity,  the  tenant  for  life  of  a 
trust  cannot,  even  by  a  fine,  destroy  the  contingent  remainder 
dependent  thereon;  and  it  will  only  operate  on  the  estate  he  can 
lawfully  grant.  A  court  of  equity  does  not  countenance  the 
destruction  of  contingent  remainders.  So  any  conveyance  of  a 
thing  lying  in  grant  does  not  bar  a  contingent  remainder;  nor  a 

'  Biggot  9.   Smyth,  Gro.  Gar.  102 ;        *  4  Kent,  258-4 
Brent's  Gsse,  Dyer,  8^  a;  Brent's  Gase, 
2  Leon.  14. 

at  the  time  of  the  covenant,  and  that  the  transfer  has  heen  held  to  bind  the  uso 

statute  executes  only  vested  uses  or  those  when  it  arises,  pro  tanio.     Even  this 

in  esttf  leaving  contingent  uses  as  at  point,  however,  was  disputed  by  Fenner, 

common  law ;  it  ib  intimated  that,  accord-  J.,  in  Wood  v.  Reignold,  (Gro.  Elis.  864,) 

ing  to  the  very  reason  of  the  rule  last  who  said,  "the  same  freehold  rem&ins. 

named,  a  party  taking  the  land,  without  and  the  tut  u  annexed  to  the  leate^  and 

consideration  or  with  notice,  is  charge-  therefore  the  lease  shall  not  disturb  nor 

able  with  the  contingent  use  when  it  bind  it."    So,  in  Bould  v,  Winston,  (Gro. 

arises.  Jac.  168;  Noy,  122,)   where  the  party 

(a)  A  levied  a  fine  to  the  use  of  him-  covenanting  to  stand    seised  remained 

self  and  his  heirs,  till  a  marriage  had  seised  of  the  reversion  in  fee.  and  aHer- 

between  B,  his  son,  and  G.  then  to  the  wards  made  a  long  lease  to  defeat  the 

use  of  A  for  life,  remainder  to  B  in  tail,  contingent  remainder;  it  was  held,  that 

&c.    The  marriage  took  place.  A,  how-  the  lease  should  take  effect  out  of  the 

ever,  having  previously  devised  portions  reversion,  and  not  in  such  way  as  to  de- 

from  the  land  to  his  daughters,  and  died,  feat   the  remainder.    In  another  case, 

Held,  a  devise  of  the  land  itself  would  (Barton's  Gase,  Moo.  748,)  a  lease  was 

have  defeated  the  future  use;  but  it  was  held  wholly  to  defeat  the  contingent  use. 

doubted  whether  a  mere  devise  of  por-  The  cases,  in  which  a  conveyance  made 

tlons  from  it  had  this  effect.    2  Gruise,  by  a  feoffee  or  covenantor  to  contingent 

828.  uses  has  been  held  to  defeat  such  uses, 

Whether  a  mere  lease  for  years  or  the  are  said  to  be  very  unsatisfactory,  and 

grant  of  a  rent  from  the  land  will  wholly  to  be  contradicted  by  others  of  equal 

defeat  the  future  use,  seems  to  be  a  authority,  one  of  which  was  decided  by 

doubtful  point,  though  the  weight  of  au-  the  Hou^e  of  Lords.     (2  Gruise.  882*; 

thority  is  that  it  wUl  not.    But  such  Smith  v.  Warren,  Gro.  Eliz.  688.)' 


SEHAINDEB.      HOW  DEFEATED.  739 

conveyance  deriving  effect  from  the  statute  of  uses ;  because 
neither  of  these  passes  anything  more  than  the  grantor  has  a 
lesral  title  to.  There  are  also  some  acts  of  a  tenant  for  life, 
which,  though  amounting  to  a  forfeiture,  and  authorizing  an 
entry  by  a  subsequent  vested  remainder-man,  do  not  destroy  the 
contingent  remainder,  unless  such  entry  or  other  equivalent  act 
be  made  or  done.  The  same  author  also  remarks,^  that  Chud- 
leigh's  case  is  a  strong  authority  to  prove  that  a  feoffment  with- 
out consideration,  and  even  with  notice  in  the  feoffee  of  the 
trust,  will  destroy  a  contingent  remainder;  but  that  it  is  a  doc- 
trine flagrantly  unjust,  and  repugnant  to  every  settled  principle 
in  equity,  as  now  understood.(a) 

*  4  Kent,  262,  n. 

(ff)  Very  few  CAses  have  occurred  In  legiil&ture.    In  that  way,  the  future  may 

the  United  States,  in  which  the  question,  he  provided  for.  without  injuring  the 

as  to  the  power  of  the  particalar  tenant  past.    But  should  this  court  undertake 

to  .  defeat   contingent  remainders,  has  to  shake  a  principle  which  has  become  a 

arisen.    In  an  early  case  in  Pennsylyania,  rule  of  property,  the  mischief  would  be 

(Dunwoodie  v.  Reed,  8  S.  k  R.  447-^,)  incalculable.  I  doubt  yery  much,  whether 

A  tenant  for  life,  with  contingent  remain-  it  be  not  the  policy  of  this  country  to  fa- 

ders  depending  upon  his  estate,  had  suf-  cilitate  the  destruction  of  contingent  re- 

fered  a  common  recovery  sand  the  Judges  mainders,  (as  well  as  of  estates  tail.) 

were  divided  in  opinion  as  to  the  effect  They  tend  to  prevent  the  free  enjoyment 

of  this  proceeding  upon  the  remainders,  and  alienation  of  land  ;   whereas,  the 

Ch.  J.  Tilghman,  who  was  of  opinion  spirit  of  our  constitution  and  laws  has  a 

that  the  remainders  were  destroyed,  re-  direct  contrary  tendency.    They  tend  to 

marks  as  follows:  The  great  Hamilton  throw  large  estates  into  one  hand;  but 

estate,  near  Philadelphia,  was  tied  up,  by  the  object  of  our  laws  is  to  divide  them 

the  late  Gov.  Hamilton's  will,  to  a  num-  among  many. 

ber  of  life  estates,  with  contingent  re-  On  the  other  hand,  in  the  same  case, 
nainders  depending  on  them  ;  but  he  (Dunwoodie  v.  Reed,  8  S.  &  R.  467.) 
omitted  to  appoint  trustees  for  preserv-  Gibson,  J.,  says,  entailment  and  contin- 
iog  the  contingent  remainders.  Under  gent  remainders  stand  on  different 
the  direction  of  very  able  counsel,  com-  ground.  Indefinite  restriction  on  aliena- 
mon  recoveries  were  suffered,  for  the  tioniscontrary  to  the  genius  of  our  laws; 
purpose  of  destroying  the  contingent  re-  but  restriction  to  a  reasonable  extent  is 
mainders,  and  many  estates  were  sold  tolerated.  Land  ought  not  to  be  trans- 
ft»r  valuable  and  full  considerations,  on  missible  like  chattels.  Convenience,  and 
the  faith  of  the  common  law,  which  had  the  state  of  society  in  this  country,  begin 
never  been  altered,  either  by  act  of  as-  to  require  a  more  complex  settlement 
sembly  or  Judicial  decision.  The  objec-  and  disposition  of  real  property  than  has 
tion,  that  the  law  of  forfeiture  is  founded  hitherto  prevailed.  This,  it  is  said,  may 
on  feudal  principles,  is  of  no  weight,  be  effected,  and  these  contingent  interests 
Those  principles  are  so  interwoven  with  secured,  by  interposing  trustees  to  pre- 
every  part  of  our  system  of  jurispru-  serve  contingent  remainders.  But  this 
deuce,  that  to  attempt  to  eradicate  them  is  a  form  of  limitation  rarely  thought  of, 
would  be  to  destroy  the  whole.  They  especially  where  the  disposition  of  pro- 
are  massy  stones  worked  into  the  founds-  perty  is  the  last  act  of  a  man's  life, 
tion  of  our  legal  edifice.  Most  of  the  In  the  case  of  Carver  v.  Jackson,  (4 
iucouvetiiencies  attending  them  have  Pet.  1,)  it  seems  to  have  been  taken  for 
bi*eii  removed,  and  the  few  that  remain  granted,  that  the  confiscation  of  a  pre- 
uiay  easily  be  removed,  by  acts  of  the  ceding  estate  for  life  will  defeat  contin- 
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gmi  remaindera  depending  upon  It.  And  of  the  immediate  owner,  or  deatrnction  of 

Ui  South  Carolina  a  feoffVnent,  with  livery  his  estate  by  disseisin,  forfeiture}  sorren* 

of  seizin,  by  tenant  for  life,  bars  contin-  der  or  merger.  R.  S.  405.  See  Gen.  Sta. 

gmt  remainders.  Dehon  «.  Redfem,  Devise  to  A,  for  life,  remainder  to  B  and 
odl.  Eq  116.  See  Brewer  v.  Hardy,  G  to  preserve  contingent  remainders,  ra- 
22  Pick.  876.  mainder  to  the  iasne  of  A  in  tail  male. 
In  Virginia,  it  is  said,  tho  law  on  this  If  A  renounce  or  disclaim  the  lUb  estate, 
subject  has  been  essentially  changed  by  B's  and  C's  remaindera  take  effect,  mud 
statute,  and  the  policy  of  the  legiAature  preserve  the  contingent  remainder.  Web- 
has  been,  to  place  contingent  remainders  ster  v,  Gilman,  1  Story,  499. 
beyond  the  reach  of  accident  to  the  par-  In  liew  Hampshire,  a  contingent  re- 
ticular estate.  Trustees  to  preserve  con-  mainder  is  not  barred  by  a  conyeyance 
tingent  remainders  are  no  longer  in  much  under  the  statute  of  uses,  nor  under  the 
use.  1  Lom.  467, 468.  In  Massachusetts,  statute  of  the  State,  though  It  may  be  by 
no  expectant  estates  shall  be  barred  fine  or  feofftaienu  Dennett  e.  Dennett, 
(except  in  case  of  entailments)  by  act  40  N.  H.  498. 
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CHAPTER  XLVm. 

KEMIIKDEB.      TBXTBISES  TO  PBE8EBTE  OONTINDENT  BElUINBEBfl* 

1.  Origin  Mid  hiatorj.  7.  Chancery  aometimea  directa  a  con* 

5.  Traateea  take  an  eiiaU*  veyance  in  favor  of  mortgageea, 
4.  May  deatroy  the  remainderai  but  it              creditora,  fcc. 

ia  a  breach  of  trust.  8.  But  generally  will  not  interfere. 

6.  Ezeeptiona— remote  reladona  may  be     9.  Traateea  cannot  aaJblydofoAt  then* 

barred.  maindera. 

6.  If  rem&inder*men  Join ;  no  breach  of    10.  Power  and  duty  In  caae  of  waate« 
tmat. 

§  1.  From  the  mle,  that  the  alienation  or  forfeiture  of  a  pre- 
eeding  estate  for  life  would  defeat  contingent  remainders  limited 
upon  such  estate,  the  practice  ardbe,  of  limiting  an  intermediate 
estate  to  trustees,  to  take  effect  upon  the  termination  of  the  life 
estate  before  the  death  of  the  tenant,  and  continue  during  his 
life.  The  invention  is  ascribed  to  Sir  Orlando  Bridgeman  and 
Sir  Oeoffirey  PAlmer,  who,  during  the  civil  wars,  devoted  them- 
selves to  the  busiiiess  of  conveyancing.  Such  -trustees  are  called 
trustees  to  preserve  contingent  remainders.^ 

§  2.  Lord  Hardwicke  remarks,  that  the  practice  in  question 
arose  from  the  'decision  of  two  great  cases,  reported  by  Lord 
Coke,  viz:  Chudleigh's  case  and  Archers'  case,  though  it  was 
several  years  after  those  cases  before  that  light  was  struck  out; 
and  it  was  not  brought  into  general  use  till  the  time  of  the 
usurpation,  when  probably  the  providing  against  forfeitures  for 
what  was  then  called  treason  and  delinquency  was  an  additional 
motive  to  it* 

§  3.  It  was  formerly  questioned,  whether  trustees  to  preserve 
remainders,  after  a  prior  limitation  for  life,  took  any  eatate  in 

■-  2  Grniae,  88&-7.  *  Garth  «.  Cotton,  Dickena^  188. 
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the  land,  or  merely  a  right  of  entry  upon  the  forfeiture  or  sur- 
render of  the  tenant  for  life^  by  reason  that  the  limitation,  being 
only  during  his  life,  could  not  commence  or  take  effect  after  hia 
death.  But  it  was  settled  in  Cholmondeley's  case,  and  Duncomb 
V.  Buncomb,  that  they  take  a  vested  remainder.  And  this  is  a 
fortiori  the  case,  where  the  prior  estate  is  only  for  years, 
because  the  first  freehold  is  then  in  the  tinistees.  It  lias  also 
been  argued,  that  the  interposition  of  trustees  to  preserve,  &c.^ 
was  not  intended  to  alter  the  legal  rights  of  a  preceding  tenant 
for  life,  or  of  the  ultimate  remainder-man  in  fee.  But  the  court 
held,  that  such  interposition  was  designed  to  abridge  the 
legal  rights  of  both  those  parties;  the  right  of  the  former  to 
destroy  the  contingent  use  of  the  inheritance,  while  it  remains 
contingent;  and  the  right  of  the  latter  to  destroy  it,  by  accept- 
ing a  surrender.^ 

§  4.  A  trustee  to  preserve  contingent  remainders  has  the 
power  to  defeat  them,  by  joining  in  a  conveyance  with  the  pre- 
ceding tenant  Such  trustee  has  been  called  honorary^  as  signi- 
fying a  discretionary  power  ift  this  respect.  But  this  act  is  a 
plain  breach  of  trust,  and  a  gitrntee,  without  consideration  or 
with  notice,  will  take  the  land  charged  with  the  trust  It  is 
said,  that,  should  the  court  hold  it  to  be  no  breach  of  trust,  or 
pass  it  by  with  impunity,  it  would  be  making  proclamation, 
that  the  trustees  in  all  the  great  settlements  in  England  were  at 
liberty  to  destroy  what  they  had  been  entrusted  only  to  pre- 
serve. In  case  of  a  conveyance  for  consideration  or  without 
notice,  the  trustee  will  be  decreed  to  purchase  other  lands  of 
equal  value,  and  hold  them  upon  the  same  trusts.(a)  These  prin- 
ciples  were  first  solemnly  settled  in  the  great  case  of  Mansell  v. 
Mansell,  which  was  decreed  by  Sir  J.  Jekyll,  at  the  rolls,  and 

'  Garth  v.  Cotton,  Dickens,  188;  2  Go.  5a;  Duncomb  v.  Dnncomb,  8  Lev.  437. 

(a)  Lord  King  said  (2  P.  Wms.  678)  ping  v.  Pigot,  1  Ab.  Eqn.  886,)  that  it 

that,  though  these  points  had  not  been  would  be  dangerous  for  any  trustees  to 

before  judicially  determined,  yet  it  seem-  make  the  experiment,  and,  if  it  should 

ed  to  the  court  in  common  sense,  reason  ever  come  in  question,  he  thought  the 

and  justice,  to  be  capable  of  no  other  court  would  set  aside  such  a  couTeyanoe. 

construction;  Lord Harcourt,  (1  P.  Wms.  See  remarks  of  Read,  J.,  Harris  v.  Mc- 

128,)  that  if,  as  was  said,  there  was  no  Elroy,  46  Penn.  220;  and  of  Gibson,  C. 

precedent,  he  would  make  one;  and  (Tip-  J.,  Lyle  v.  Richards,  9  S.  &  R.  847. 
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afterwards  by  Lord  King,  assisted  by  Lord  Baymond  and  Lord 
Ch.  Baron  Reynolds.  Lord  Raymond  said,  it  was  strange  in 
natural  reason  to  say,  that,  where  a  man  hath  created  a  trust  to 
preserve  his  estate,  the  trustees  may  break  that  trust  and  give 
away  the  estate  with  impunity.' 

§  5.  This  rule,  however,  seems  to  have  been  established, 
chiefly  for  the  protection  of  the  immediate  parties  to  a  settle- 
ment or  their  issue;  and  not  to  have  been  extended  to  the  relie£ 
of  remote  collateral  heirs.  The  former  are  regarded  in  law  as 
purchasers;  the  latter  as  mere  voluntary  claimants,  not  entitled 
to  the  aid  of  a  court  of  equity.  Thus  a  settlement  was  made  in 
consideration  of  a  marriage  and  a  fortune,  for  the  purpose  of 
settling  the  lands  in  the  name  and  blood  of  the  husband.  Limi- 
tation to  trustees,  in  trust  for  the  husband  for  ninety-nine  years, 
if  he  should  so  long  live,  remainder  to  trustees  during  his  life 
to  support,  Ac,  remainder  to  the  sons  of  the  marriage,  remain- 
der to  the  heirs  of  the  body  of  the  husband,  remainder  to  his 
right  heirs.  After  the  marriage,  the  husband  and  wife,  and 
trustees  to  support,  joined  in  a  fine  and  conveyance,  with  differ- 
ent limitations  from  those  stated,  providing  a  jointure,  and 
giving  the  ultimate  remainder  to  strangers.  Husband  and  wife 
having  died  without  issue,  the  heirs  of  the  former  brought  a 
bill  to  set  aside  the  latter  conveyance.  Held,  they  were  not 
entitled  to  relief.^ 

^  6.  If  the  party  to  whom  a  remainder  is  limited  join  the 
trustees  in  their  conveyance,  this  will  be  no  breach  of  trust. 
And  upon  a  similar  principle,  where  such  remainder  is  limited 
Co  the  heirs  of  the  body  of  A,  and  is  therefore  contingent,  if  the 
eldest  son  or  heir  apparent  of  A  join  the  trustees  in  a  convey- 
ance, and  afterwards  die,  chancery  will  not  set  aside  the  convey- 
ance on  application  of  a  second  son  of  A,  during  his  father's  life, 
because  it  is  uncertain  whether  he  will  survive  his  father,  and 
therefore  come  under  the  designation  of  heir.^ 

§  7.  A  court  of  chancery,  under  some  circumstances,  will  direct 

'  WoodhoQM  V.  Hoskins,  8  Atk.  22;        *  Tipping  v.  Pigot,  1  Ab.  £q.  8S6. 
Pye  V.  Gorge.  1  P.  Wms.  128;  Mansell        *  Else  9.  Osborn,  1  P.  Wms.  887. 
V.  Mansell.  2  P.  Wms.  678;  For.  252;  2 
AUr.  Eq.  747. 
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trustees  for  preserving  contingent  remainders  to  join  in  convey- 
ances made  for  the  purpose  of  barring  such  remainders.  Thus, 
where  a  mortgage  was  tnade  of  the  land,  before  the  settlement 
by  which  the  remainders  are  limited;  and  after  such  settlement 
the  party  who  made  it  contracts  for  a  sale  of  the  equity  of 
redemption;  and  the  proposed  purchaser  files  a  bill  against  the 
settler  and  the  trustees,  praying  that  they  may  join  in  a  convey- 
*ance  to  him,  averring  that  there  are  no  issue  for  whose  benefit 
the  trust  was  created,  and  that  the  mortgagee  will  foreclose 
unless  the  mortgage  is  redeemed,  which  the  settler  is  unable  to 
do;  and  the  defendants  by  their  answers  submit  to  the  direc- 
tion of  the  court :  the  conveyance  prayed  for  will  be  decreed, 
the  trustees  being  indemnified,  and  the  wife  of  the  settler,  one 
of  the  objects  of  the  settlement,  being  privately  examined  to 
ascertain  her  consent.^  So,  also,  chancery  will  decree  that  trus- 
tees join  in  a  conveyance,  where  the  first  remainder  has  become 
rested,  and  it  is  for  the  interest  of  this  remainder-man  to  make 
the  conveyance,  although  subsequent  remainders  are  limited. 
If  there  is  a  subsequent  remainder-man  in  esse,  it  seems  the 
trustees  will  be  vequired  to  give  security  for  his  interest;  if  not, 
the  fact  that  the  parents,  to  whose  future  children  subsequent 
remainders  are  limited,  are  still  living,  will  not  be  regarded. 
The  most  common  case  in  which  such  decree  is  made,  is  where 
the  first  remainder-man  is  about  to  contract  an  advantageous 
marriage,  and  a  new  settlement  of  the  estate  becomes  necessary 
for  this  purpose,  more  especially  if  the  effect  will  be  to  preserve 
the  estate  iti  the  family.  Thus  A  was  tenant  for  ninety-nine 
years,  if  he  should  so  long  live;  remainder  to  trustees  and  their 
heirs  for  his  life  to  support  contingent  remainders;  remainder 
to  his  first  and  other  sons  in  tail  male;  remainder  to  trustees 
for  years,  to  raise  portions  for  daughters,  it  there  were  no  issue 
male.  A  having  a  son,  who  was  of  age  and  about  to  marry, 
and  also  a  daughter,  and  the  mother  being  still  alive,  the  father 
and  son  brought  a  bill  in  equity,  to  have  the  trustees  join  in 
making  an  estate,  in  order  that  a  recovery  might  be  had,  for  the 

>  Piatt  V.  Sprigg,  2  Vern.  808. 
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purpose  of  making  a  marriage  settlement  Decreed,  that  the 
trustees  should  join  in  the  recovery,  upon  giving  security  foi 
the  daughter's  portion.^  So,  also,  it  is  said,  that  chancery  will 
order  trustees  to  jtin  in  defeating  contingent  remainders,  upon 
the  application  of  creditors,  where  such  remainders  were  limited 
by  voluntary  settlement^ 

§  8.  There  are  many  cases,  however,  where  the  court  of  chan- 
cery has  refused  to  order  trustees  Ibr  preserving  contingent  re* 
mainders  to  join  in  barring  them.  And  it  may  refuse  so  to 
order,  although,  if  the  trustees  actually  joined,  they  would  not 
be  chargeable  with  a  breach  of  trust;  because,  in  settling  this 
point,  the  reasons  and  motives  only  of  the  trustee  would  be 
taken  into  view.'(a) 

'  Frewin  v.  Charlton,  1  Abr.  £q.  886;       *  Fearne,  881;  2  Cruise,  842-8. 
(Winitiistcm  v.  Foley,  1  P.  Wins.  686.)        *  Woodbouse  v.  Hoskins,  8  Atk.  22. 

(a)  Lands  were  limited  to  husband  A's  life,  to  preserre,  Sec.,  remainder  to 
and  wife  for  life,  remainder  to  a  trustee  A's  first  and  other  sons  in  tail  male,  re- 
to  preserve,  &c.,  remainder  to  their  first  mainder  to  B,  a  second  son,  for  ninety- 
and  other  sons  in  tail.  Twelve  years  nine  years,  (as  above,)  remainders  over, 
after  the  marriage,  having  had  no  chil-  The  will  empowered  his  sons  to  revoke 
dren,  the  husband  and  wife  brought  a  these  uses,  and  appoint  new  uses,  pro- 
bill,  praying  that  they  might  be  enabled  vided  they  limited  them  to  their  sons  for 
to  sell  the  land  for  payment  of  the  hus-  ninety -nine  years,  and  in  strict  settle- 
band's  debts.  The  trustee  did  not  ob-  ment;  with  other  powers  and  directions, 
ject,  upon  condition  of  being  indemnified,  tending  to  preserve  the  estate  in  his 
Held,  the  court  would  still  regard  the  fetmily.  A  died  without  issue,  and  B 
possibility  that  children  might  be  bom,  came  into  possession  of  the  estate,  and 
and  the  application  was  ref\ised.  Da  vies  had  an  only  son,  C,  who  was  of  age.  B 
V.  Weld,  i  Abr.  £q.  886.  borrowed  money,  for  which  B  and  C  he- 
Limitation  to  A  for  ninety -nine  years,  came  bound;  and  afterwards  B  and  C 
Ifhe  should  so  long  llve,remainder  to  trns-  covenanted  to  convey  the  estate  to  the 
tees  for  his  life  to  preserve,  hjc. ,  remain-  creditors,  in  trust  to  sell,  pay  their  debts^ 
der  to  his  wife,  remainder  to  the  first  and  and  restore  the  surplus  to  B.  The  cre- 
other  sons  in  tail  male.  The  wife  having  dltors  bring  a  bill  against  B  and  C  for 
died,andthereboingtwosons,  BandC,  A  specific  performance,  and  against  the 
and  B  (who  was  of  age)  covenanted  with  heir  of  the  surviving  trust^M  to  preserve, 
D.  to  whom  A  had  mortgaged  the  land,  &c.,  praying  that  he  might  join  in  con- 
tliat  they  would  suflfbr  a  recovery,  and  yeying.  Held,  the  power  of  revocation 
procure  the  trustees  to  Join.  The  latter  in  the  will  showed  the  testators's  intent 
refused.  Upon  a  bill  by  D  against  A,  B  to  make  a  strict  settlement,  and  keep  the 
and  C,  praying  specific  performance,  and  estate  in  his  family;  that  the  inconveni- 
that  the  trustees  might  Join;  the  bill  was  ences  of  having  an  estate  for  years  in- 
dismissed,  because  C  did  not  consent,  stead  of  a  freehold  vested  in  B,  as  tend- 
and  the  conveyance  would  operate,  not  ing  to  a  perpetuity,  were  balanced  by 
to  preserve  the  estate  in  the  family,  as  the  advantageofpreventing  an  alienation 
in  some  other  cases,  but  to  pass  it  to  by  B,  in  which,  if  he  had  the  freehold, 
strangera.  Townsend  v.  Lawton,  2  P.  he  might  compel  the  son,  who  was  of 
Wms.  879.  course  greatly  under  his  control,  to  join; 
A  father  devised  to  A,  his  eldest  son,  that  the  probable  object  of  thus  limiting 
fi>r  ninety-nine  years,  if  he  should  so  the  estate  was  to  avoid  the  danger  of  the 
long  live,  remainder  to  trustees  during  son's  becoming  bound  for  the  father** 
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§  9.  It  is  said,  that  it  Tvould  be  a  dangerous  experiment  for 
trustees  in  any  case  to  destroy  remainders,  which  they  were  ap* 
pointed  to  preserve.  Lord  Eldon  remarked/  that  the  act  which 
they  were  decreed  to  do,  should  be  such  a^they  ought  to  do. 
The  proposition,  that  trustees  are  never  to  join  without  direction 
of  the  court,  is  the  result  of  great  caution,  but  amounts  to  this, 
that  the  judges  of  the  court  of  chancery  are  the  tinistees  to  pre- 
serve all  the  contingent  remainders  in  the  country,  and  no  one 
could  say  what  was  to  be  done,  till  a  decree  had  been  obtained. 
But  this  principle  cannot  be  sustained. 

^  10.  Trustees  to  preserve  a  contingent  remainder,  limited 
after  the  death  of  the  particular  tenant,  during  his  life,  are 
tenants  pour  autre  vie.  Hence  they  cannot  maintain  an  action 
for  waste,  which  lies  only  for  the  owner  in  fee.  But,  on  the 
other  hand,  as  their  office  is  to  preserve  the  contingent  estates, 
they  are  bound  to  preserve  the  inheritance  as  entire  as  possible; 
which  inheritance  consists  of  the  land,  timber  and  mines. 
Hence  they  may  undoubtedly  bring  a  bill  in  chancery,  for  an 
injunction  to  stay  waste;  and,  if  they  consent  to  the  felling  and 
sale  of  timber,  join  with  the  tenant  for  years,  and  the  ultimate 
remainder-man  in  fee,  in  an  agreement  therefor,  by  which  the 
proceeds  are  to  be  equally  divided  between  them,  and  expressly 
covenant  to  bring  no  bill  for  an  injunction;  they  are  clearly  lia- 
ble for  a  breach  of  trust,  as  for  an  alienation  of  part  of  the 
inheritance.  The  tenant  for  years  and  remainder-man  in  fee  are 
also  liable,  having  notice  of  the  breach  of  trust  and  reaping  the 
benefits  of  it  If  it  is  a  breach  of  trust,  and  the  trustees  con- 
vey the  estate,  a  court  of  equity  is  not  to  sit  still,  and  let  others 
profit  by  the  spoil.'  And  these  parties  are  equally  liable, 
whether  the  trustee  commits  any  positive  act,  or  is  merely  guilty 

*  Pye  V.  George,  2  P.  Wms.  684;  Moody       *  Per  Lord  King,  Mftnsell  v.  ManseU 
V,  Walters,  16  Vea.  288.  1  P.  Wms.  678;  2  Abr.  Eq.  747. 

debts;  that  tbe  proposed  coiiTeyanoe  was  considered  owner   of  the  estate,  with 

not  designed  to  effect  a  marriage  settle-  power  oyer  the  rights  of  other  remainder- 

ment,  or  pay  the  debts  of  G,  or  jnstifled  men.    Woodhoase  v.  Hoskins,  8  Atk  22; 

by  any  peculiar  misfortune  in  the  family;  (Barnard  v.  Large,  Amb.  774;  King  r. 

and  that  G,  being  oniy  a  remainder-man,  Gotten,  2  P.  Wms.  674,  n.) 
with  no  vested  freehold,  was  not  to  be 
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of  laches  in  not  performing  the  trust,  and  bringing  a  bill  for 
injunction.  Upon  these  grounds,  where  waste  has  been  com- 
mitted  by  the  particular  tenant  and  the  remainder-man  in  fee, 
and  the  timber  sold,  and  after  the  death  of  the  former  the  estate 
Tests  in  his  son,  to  preserve  whose  remainder  trustees  were 
appointed;  the  son  may  maintain  a  bill  in  equity  against  the 
remainder-man  in  fee  for  restitution  of  the  amount  which  he 
receiyed  from  the  sale,  although  the  waste  was  committed  when 
the  plaintiff  had  neither  jus  in  re  nor  jus  ad  rem,  before  he  was 
in  rerum  natura.  If  timber  were  blown  down  by  accident,  or 
cut  by  a  stranger  or  by  the  tenant  for  life  alone,  it  seems,  the 
property  of  it  would  vest  in  the  remainder-man  in  fee.  This  is 
a  ]egal  right,  with  which  equity  will  not  interfere.  But  where- 
ever  a  legal  right  is  acquired  or  exercised  by  fraud  or  collusion 
contrary  to  conscience,  equity  will  enjoin  it  or  decree  compen- 
sation. Hence,  in  this  case  it  will  interfere,  on  account  of  the 
mutual  agreement  between  the  tenant  for  life  and  the  remain- 
der-man.^ 

*  Garth  v.  Cotton,  Dick-.  188. 
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CHAPTER  XUX. 

BElfAINDEB.      BOOIBINS  OF  ABEYANCE.      OONDITION   OF  THE   FEE, 

IN   CASE  OF  OONTINOENT  BEMAmDEBS. 

1.  Littitatiob  to  ii8e*-**iite  residta;  llmi*    6.  Limit«tio&  by  common  Uw  conrey- 
tation  by  devise.  ance. 

^  1.  Whekb  a  remainder  of  inhmtanoe  is  limited  in  contin* 
g^ncy  by  way  of  use,  the  inheritanoei  in  tlie  meantJme,  if  not 
otlierwise  disposed  of,  remains  in  the  settler  or  grantor  till  the 
contingency  happens.^  (This  point  has  been  already  considered 
to  some  extent,  under  the  head  of  Uses  and  Trusts.)  Thus  a 
feoffment  was  made  to  the  use  of  the  feoffor  for  life;  afterwards, 
of  such  tenants  to  whom  he  should  demist  any  part  of  the  land 
for  years  or  for  life;  afterwards  to  the  use  of  the  performance 
of  his  will,  and  of  the  devisees  of  any  estate  in  the  land;  after 
such  performance,  to  the  use  of  successive  tenants  in  tail;  and 
lastly,  to  the  use  of  him  and  his  heirs.  Held,  nothing  vested 
till  the  death  of  the  feoffor,  because  he  had  power  to  devise 
even  in  fee.^  So  in  case  of  a  feoffment  in  fee,  to  the  use  of  A  in 
tail,  remainder  in  fee  to  the  right  heirs  of  B,  who  is  living;  the 
fee-simple  is  neither  in  aboj^ance  nor  in  the  feoffee,  but  the  use 
in  it  results  to  the  feoffor,  and  remains  in  him  till  the  death  of 
B.^  So,  where  a  contingent  remainder  is  devised^  the  fee 
decends  to  the  heir;  and,  even  though  a  precedent  estate  for 
life  is  given  to  him,  he  takes  such  estate  and  the  fee  distinctly, 
in  relation  to  the  contingent  remainder-man,  so  that  when  the 
contingency  happens,  the  heir's  estate  opens  to  let  in  the  remain- 

'  2  Cruise,  885;  Sir  Edward  Clere's       •  Leonard,  Suj..  10  Rep.  78. 
Case,  6  Rep.  18  a.  '  Davis  v.  Speed,  Garth.  262. 
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der.^  So,  where  8  contingent  remainder  in  fee  is  devised  to  the 
heirs  of  the  testator,  preceded  by  other  contingent  remainders, 
one  of  which  is  in  fee,  the  heirs  take  the  inheritance  by  descents 
Thus  a  testator  devised  to  his  wife  for  life,  if  she  should  have 
a  son,  and  call  it  by  his  name;  then  he  gave  the  inheritance  to 
such  son;  and,  if  he  died  under  twenty-one,  then  to  his  own 
heirs.  The  heir  of  the  testator  conveyed  in  fee  to  the  testator's 
widow.  Held,  as  the  fee  waa  not  in  abeyance,  but  descended 
to  the  heir,  the  contingent  remainder  to  the  son  was  hereby 
destroyed.' 

^  2.  The  doctrine  above  stated,  however,  has  been  denied  in 
some  cases.  Thus  Sir  J.  Jekyll  remarked,  that  though,  in  case 
of  a  devise  for  life,  remainder  to  the  heirs  of  one  still  livings 
the  remainder  in  fee  is  in  abeyance,  yet  there  is  a  possibility 
left  in  the  heir.  That  this  was  plain  even  in  case  of  a  grant, 
where  a  possibility  is  left  in  the  grantor,  entitling  him  to  enter 
for  a  forfeiture  by  the  particular  tenant,  which  terminates  his 
estate  as  much  as  his  death;  and  that  it  was  absurd  that  a  tenant 
for  life  should  have  power  by  an  unlawful  act,  in  destroying  the 
contingent  remainder,  himself  to  acquire  the  fee.  It  was  like 
the  possibility  that  was  upon  a  grant  at  common  law  to  a  naan 
and  the  heirs  of  his  body;  for  there,  though  the  grantor  had  no 
reversion,  he  might  enter  upon  fiulure  of  issue.^ 

§  3.  The  decision  of  Sir  J.  Jekyll,  in  the  case  referred  to, 
was  reversed  on  appeal  by  Lord  Parker.  He  remarked,  that 
the  only  possible  ground  for  treating  the  fee  as  in  abeyance,  or 
^^in  gresmo  legis"  was  the  preservation  of  the  contingent 
remainder;  whereas  the  effect  of  this  principle  was,  not  to  pre^ 
serve,  but  to  destroy  it,  by  enabling  the  particular  tenant  to 
make  a  wrongful  conveyance,  which  would  defeat  the  remain- 
der, if  contingent 

§  4.  In  another  oase,  however.  Lord  Talbot  seemed  to  recog- 
nize the  principle  that  the  fee  ifi(  in  abeyance,  where  a  contingent 
remainder  is  limited  by  devise.    The  question  having  arisen, 

V 

^  2  Graise,  886;  Fearne,  625.  *  Carter  v.  Barnardision,  1  P.  Wms. 

*  Parefoy  v.  Rogers,  2  Saun.  8S0;  Gar-    Ml. 
ter  V.  Barnardiston,  1  P.  Wms.  511. 
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whether  two  persons,  to  whom  an  estate  was  devised,  and  to  the 
heirs  of  the  survivor^  in  trust  to  sell,  could  make  a  good  title, 
the  remainder  in  fee  being  contingent;  it  was  proposed  that  the 
devisor's  heir  at  law  should  join  in  the  deed.  But  Lord  Talbot 
remarked,  that  this  would  be  of  no  avail,  except  as  supplying  a 
want  of  probate  of  the  will,  because  the  fee  teas  in  abeyance.^ 
But  Mr.  Fearne  attaches  little  weight  to  this  incidental  opinion, 
and  thinks,  the  contrary  doctrine  is  now  firmly  established  by  a 
series  of  cases.^ 

§  5.  Where  a  contingent  remainder  in  fee  is  limited  neither 
by  devise  nor  by  way  of  use,  but  by  cofnmon  law  conveyance,  the 
opinion  has  prevailed,  that,  although  the  fee  does  not  vest  in 
any  grantee,  yet  it  passes  out  of  the  grantor,  leaving  him  no 
estate  whatever.  It  has  been  sometimes  held,  however,  that, 
although  the  graiitor  retains  no  eatate,  yet  there  remains  in  him 
a  possibility  of  entry,  by  which,  upon  a  forfeiture  by  the  parti- 
cular tenant,  he  may  regain  his  title.  Mr.  Fearne  is  of  opinion, 
that  nothing  passes  out  of  the  grantor,  except  the  particular 
estate,  until  the  contingency  happens.  Thus,  where  a  convey- 
ance is  made  to  A,  remainder  to  the  right  heirs  of  B,  and  A  dies 
before  B;  the  remainder  becoming  void,  the  grantor's  estate 
revests  in  him.^  But  Chancellor  Kent  says,^  that  though  the 
good  sense  of  the  thing,  and  the  weight  of  liberal  doctrine,  are 
strongly  opposed  to  the  ancient  notion  of  an  abeyance,  the  tech- 
nical rule  is,  as  at  common  law,  that  livery  of  seisin  takes  the 
reversion  or  inheritance  from  the  grantor,  and  leaves  him  no 
tangible  or  disposable  interest.  Instead  of  a  reversion,  he  has 
only  a  potential  ownership,  subsisting  in  contemplation  of  law, 
or  a  possibility  of  reverter.  Mr.  Preston*  and  Mr.  Cornish*  also 
are  of  opinicm,  that  the  common  law  rule  is  still  in  force,  and 
the  latter  remarks,  that  it  was  never  shaken  or  attacked,  until 
Mr.  Fearne  brought  against  it  the  weight  of  his  eloquence  and 
talents. 

>  Tick  V.  Edwards,  8  P.  Wms.  872.  *  4  Kent,  259 

*  Feftrne,  626.  *  1  Prest.  on  Est.  266;  2  Prest.  on 

*  Co.  Lit.  842  b.;  1  P.  Wms.  616;  Abst.  108^. 
Fearne,  626;  2  Rolle's  Abr.  418;  Yin.  *  Cornish,  117. 
Abr.  Remainder. 
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§  6.  Chancellor  Kent  expresses  the  opinion,^  that,  as  convey- 
ances in  this  country  are  almost  universally  by  way  of  nse^  the 
question  as  to  the  abeyance  of  the  fee  will  rarely  occur;  in  other 
words,  they  are  subject  to  the  same  rule,  ak'eady  stated  as  ap- 
plicable in  England  to  those  conveyances,  which  are  nominally 
or  ostensibly  made  to  uses;  and  that  poition  of  the  estate,  limited 
as  a  contingent  remainder,  continues  in  the  grantor  till  the  con- 
tingency happens.  But  in  New  Yofk,  where  by  the  Eevised 
Statutes  all  conveyances  are  to  be  deemed  grants^  which  is  a 
common  law  mode  of  transfer,  Chancellor  Kent  is  of  opinion 
that  the  doctrine  of  abeyance  is  in  force.  How  far  the  latter 
remark  is  applicable  in  other  States,  and  whether  conveyances 
by  deed,  though  designated  by  names  which  in  England  denote 
limitations  to  uses,  such  as  bargain  and  sale,  &c.,  are  to  be  treated 
as  such  in  effect;  or  whether,  as  is  often  expressed,  they  are  to 
be  regarded  as  a  substitute  ior feoffment^  and  in  most  respects  to 
have  the  same  operation  •  with  the  latter;  are  questions  which 
may  be  considered  hereafter,  (a) 

'  4  Kent,  267,  and  n. 
(a)  See  Dttd^  FtqfftMia. 
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CHAPTER  L. 

BEMAINBEB.      AUENATION,   ETO.,   OF  OONTINGENT  BESCAINDEBS. 

1.  Ytsted  remahidora  allenabta,  &c. ;    8.  Cannot  bo  convojod  at  law.  tet  may 
contingent  romaindors  said  to  be  be  in  equity,  and  may  pass  by  e#- 

descendible  and  devisable.  topoei, 

6.  Transfer  to  creditors ;  general  remarks. 

^  1.  It  has  been  already  stated,  that  vested  remainders  are 
for  the  most  part  subject  to  the  same  rules  of  law  as  Tested 
estates  in  possession.  Like  the  latter,  they  are  transmissible, 
either  by  act  of  law  or  by  act  of  the  remainder-man  himsel£ 
Thus  a  vested  remainder  descends  to  heirs,  may  be  conveyed  or 
devised,  and  is  in  general  liable  to  be  taken  by  creditors.  With 
regard  to  contingent  remainders,  the  general  principle  laid 
down  by  elementary  writers  is,  that  all  contingent  estates  of  in- 
heritance, where  the  person  Co  take  is  certain,  are  transmissible 
by  descent,  and  devisable.(a)  So  a  contingent  use  descends  to 
heirs.  Thus,  it  is  laid  down  in  Shelleys  case,  that  where  A 
covenants  with  B,  that,  upon  a  certain  contingency,  he  will  stand 
seised  of  certain  land,  to  the  use  of  the  latter,  who  dies,  and  then 

(a)  To  tbis  point,  so  fkrasJt  relates  to  by  bim;  remainder  over;  remainder  to 

beirs,  Mr.  Cruise  cites  the  following  case:  tbe  heirs  of  B.   B,  having  issue,  a  daugfa- 

(See  4  Kent,  261;  Fearne,  469;  2Prest.  ter,  leased  for  a  long  term,  made  a  fine 

on  Abstr.  119;  2  Cruise*  296-8;  Groodtitle  to  the  lessee  for  the  same  term,  and  died 

V.  Billington,  Doug.  758;  Lawrence  v,  in  the  lifetime  of  A.    Held,  though  A 

Bayard,  7  Paige,  76 ;  Varick  v.  Edwards,  took  but  a  contingent  remainder,  yet  this 

1  Hoffm.  883;  Jackson  v.  Waldron,  18  descended  to  his  heir,  so  far  that  the 

Wend.  178;  Fortescuer.  Satthertbwaite,  latter,  after  the  contingency  happened, 

1  Ired.  570;  Turner  v.  Patterson,  5  Dana,  was  bound  by  the  fine.    Weale  v.  Lower, 

295;  Sbelby  v.  Shelby,  6  Dana,  60;  Birst  PoUexfen,  54. 
V.  Qawes,  4  Strobh.  Equ.  87. )  (This  case  directly  decides,  rather  that 

A  made  a  feoflfVnent  to  the  use  of  him-  a  contingent  remainder  may  be  barred  as 
self  for  life;  after  tbe  death  of  himself  against  the  heir,  even  if  it  does  descend, 
and  his  wife,  to  the  use  of  B,  his  son,  for  than  that  such  remainder  is  actually  de- 
life,  then  to  tbe  wife  of  B,  and  her  issue  scendible.) 


the  contingency  happens;  although  B  had  neither  a  right,  title,, 
use  nor  action,  but  only  a  possibility  of  an  use,  which  could 
neither  be  released  nor  discharged,  yet  his  interest  descended 
to  his  heir.^  But  where  the  circunistances  seem  to  make  the 
existence  of  the  contingent  remainder-man  a  part  of  the  contin- 
gency  itself,  upon  which  the  remainder  is  to  vest;  his  interest 
will  not  pass  to  his  heirs.'  Thus  a  conveyance  was  made  by 
husband  and  wife  of  her  lands,  to  the  use  of  her  for  life,  remain- 
der to  him  for  life,  if  they  should  have  any  issue  that  should  so 
long  live,  remainder  to  all  such  children  in  fee,  as  tenants  in 
conunon;  if  the  wife  should  die  without  issue,  or  all  such  issue 
should  die  under  twenty-one,  then,  as  to  one  moiety,  to  the  bus- 
bandinfe<5.  The  husband  died  before  the  wife.  Held,  nothing 
passed  to  his  heirs.'  So  the  children  of  one  who  has  died,  and 
whose  interest  in  a  devise  was  contingent,  to  take  effect  upon 
the  death  of  a  co-devisee,  cannot  take  anything  upon  the  death 
of  such  co-devisee,  occurring  after  the  death  of  their  ancestor.^ 
§  2.  The  principle  above  stated,  both  in  regard  to  the  descent 
and  devise  of  contingent  remainders,  is  recognized  in  the  case 
of  Boe  V.  Griffiths,*  where  Lord  Mansfield  remarks,  that  in  all 
contingent,  springing  and  executory  uses,  where  the  person  is 
to  take  is  certain,  so  thai  the  same  may  be  descendible,  they  are 
also  devisable.  So,  in  the  case  of  Bamitz  v.  Casey,*  in  the  Su« 
preme  Court  of  the  United  States,  it  is  said  that  a  contingent 
remainder  or  executory  devise  descends  to  heirs,  but  with  the 
qualification,  that  it  shall  vest  in  him  who  is  heir  to  the  first 
devisee  when  the  contingency  happens.(a)  So,  in  Driver  v, 
Frank,^  although  the  point  seems  to  be  treated  as  if  it  were  or 
had  been  doubtful,  Ch.  J.  Gibbs  says,  "  it  cannot  be  disputed, 
that  generally  a  contingent  remainder  is  transmissible."  So  in 
a  case  where  A  devised  in  trust  for  his  son  B,  and,  if  he  should 
die  without  issue,  under  age,  then  that  all  his  estate  should  go 

'  Wood's  Case,  1  Rep.  99  a.  *  Deboe  v.  Lowen,  2  B.  Mon.  616. 

*  Fearne,  864.  *  1  Black.  R.  606. 

'  MoorhoQse  v.  Wainbouse,  1  Bl.  R.  *  7  Grancb,  469. 

638.  '  6  Price,  68. 

(a)  See  Revenion,  Dtictnt. 
48 
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to  C,  his  heirs  and  assigns;  and  C  afterwards  devised  all  his 
estates  in  possession,  remainder  or  reversion,  and  died,  living  B, 
who  subsequently  died  under  twenty-one,  and  without  issue: 
Lord  Chancellor  Northington  said,  '^  I  have  never  had  any  doubt, 
since  I  was  twenty-five  years  old,  that  these  contingent  interests 
are  devisable,  notwithstanding  some  old  authorities  to  the  con- 
trary." ^  So  A  covenanted  with  B,  that  his  son  should  many 
the  daughter  of  B,  and,  if  not,  that  A  and  his  heirs  would  stand 
seised  of  certain  land  to  the  use  of  B  and  his  heirs,  until  XlOO 
should  be  paid.  B  died,  and  the  marriage  never  took  place. 
HeTd,  the  heir  of  B  should  have  the  land.'  But,  in  a  late  case, 
a  testator  devised  all  the  hereditaments  to  which  he  might  be 
entitled  at  his  death,  and  died,  having  a  contingent  'interest  in 
fee,  by  shifting  use  and  a  limitation  in  default  of  his  brother's 
issue.     Held,  this  interest  did  not  pass.^ 

^  3.  In  England,  though  a  contingent  remainder  will  not  pass 
by  a  legal  conveyance,  yet  it  may  pass  by  e8toppel,(a)  fine  or 
recovery,  so  as  to  bind  the  heir,  when  the  contingency  happens, 
after  the  death  of  the  original  remainder-man.  And  such  re- 
mainder is  assignable  in  equity.^(&)  Thus,  in  Weale  t;.  Lower, 
{supra,  sec.  3,)  it  being  decided,  that  the  remainder,  whether 
vested  or  contingent,  came  to  the  heir  of  A  &y  descent,  not  as  a 
purchaser;  it  was  further  held,  that,  as  the  heir  would  have  been 
bound  by  the  lease  by  estoppel,  upon  the  vesting  of  his  estate, 
supposing  it  to  have  been  contingent  when  the  lease  was  made, 
BO  his  heir  was  bound  in  like  manner^  So  a  devise  was  made 
to  A  for  life,  remainder  to  his  first  and  other  sons  in  tail.  A, 
and  B  his  eldest  son,  joined  in  suffering  a  recovery,  and  de- 
claring uses  of  the  estate.  Afterwards  B  died,  and  C,  a  second 
son,  undertook  to  create  a  charge  upon  the  land,  by  a  deed  re- 

^  Moor  V.  Hawkins,  1  H.  Bl.  88-4.  *  Honywood  v.  Honywood,  2  Y.  & 

*  Rector  of  Gbeddington's  Case,  1  Rod.    Coll.  Gba.  471. 
156  b.  *  2  Grnise,  898 ;  Doe  v.  Martyn,  8  Barn. 

&  Cr.  616. 

(a)  A  feme  covert^  not  being  bound  by  contingent  estate,  which  would  pass  by 

estoppel,  cannot  convey  such  remainder,  descent,  is  also  sabject  to  devise  and 

Den  V.  Demarest,  1  N.  J.  625.  conveyance. 

(6)  In  Michigan,  (Rev.  St.  266,)  any 
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citing  his  contingent  and  reversionary  estate  therein.  A  died, 
haying  devised  to  B  a  life  estate  in  the  land.  Held,  although, 
at  the  time  of  attempting  to  charge  the  land,  C  had  no  interest 
in  it,  yet  his  interest,  subsequently  acquired  under  the  will,  was 
bound  by  his  deed,  by  estoppel.^  So,  upon  a  marriage  settle- 
ment, a  rent  was  created  to  the  use  and  intent,  that  the  heirs 
of  the  body  of  the  wife  and  their  heirs  should  receive  such  rent; 
and,  subject  thereto,  the  land  was  limited  to  the  husband  and 
his  heirs.  There  were  two  sons  of  the  marriage,  who,  living 
the  father  and  mother,  convej^ed  the  rent  by  deed.  The  estate 
was  the  father's.  Held,  the  sons  had  not,  at  the  time  of  selling, 
an  actual  possibility;  the  rent  might  never  arise,  or,  if  it  did, 
the  sons  might  not  be  heirs  of  the  mother's  body  at  her  death. 
Nothing,  therefore,  passed  by  the  deed.  A  fine  would  have 
operated  by  estoppel.' 

§  4.  In  a  late  case,^  it  is  said,  by  Bayley,  J.,  that  a  fine  by  a 
contingent  remainder-man  passes  nothing,  but  leaves  the  right 
as  it  found  it;  that  it  is,  therefore,  no  bar  when  the  contingency 
happens,  in  the  mouth  of  a  stranger,  against  a  claim  in  the  name 
of  such  remainder-man;  that  it  operates  by  estoppel,  and  by 
estoppel  only,  and  that  parties  or  privies  may  avail  themselves 
of  that  estoppel,  but  parties  or  privies  only.  But  the  same 
learned  judge,  in  a  still  later  case,^  qualifies  his  former  opinion 
by  saying,  that  such  fine,  besides  operating  by  estoppel,  has  an 
ulterior  operation  when  the  contingency  happens;  that  the  estate, 
which  then  becomes  vested,  feeds  the  estoppel,  and  the  fine 
operates  upon  it  as  though  it  had  been  vested  when  the  fine  was 
levied.  But  where  one  to  whom  an  estate  was  limited,  by  way 
of  executory  devise,  having  a  vested  right  to  a  share  of  the  same 
property,  conveyed  all  her  '*  right,  title  and  claim  to  the  land," 
with  a  covenant  against  all  claims  arising  under  her,  before  the 
contingency  occurred,  and  the  executory  devise  afterwards  be- 
came vested;  held,  she  was  not  estopped  by  her  covenant  from 
claiming  the  land  conveyed  by  it.^ 

'  Bensley  v.  Bardon*  2  Sim.  &  Sin.  619.        *  Doe  v.  Martyn,  8  Bftrn.  fc  Cr.  527. 
'  Whitfleld  V.  Faussett,  1  Ves.  891.        *  Doe  v.  Oliver,  10  lb.  187. 
(But  see  Wright  t».  Wriglit,  1  Ves.  411 .)        •  Hall  v,  Chaffee,  14  N.  H.  215. 
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%  5.  In  England,  a  contingent  remainder  may  be  validly  trans- 
ferred to  crediiors.  It  may^  still  be  defeated  by  the  particular 
tenant;  but,  if  the  original  remainder-man  afterwards  regains  an 
interest  in  the  estate  by  the  act  of  such  tenant,  the  court  of 
chancery  will  subject  it  to  the  claim  of  the  creditors. *(a> 

'  Noel  V.  Bewley,  S  Sim.  lOB. 

(a)  The  concurrent  opinions  of  ele-  possible  applicability  to  a  vested  estate 

jnentary  writers,  and  the  cases  to  which  or  a  vested  remainder,  which,  upon  the 

they  refer,  seem  to  settle  the  principle,  death  of  the  owner  in  fbe,  must  pass  at 

that  contingent  remainders  are  both  de-  once  to  his  then  heirs.    So,  in  the  lead- 

scendible  and  devisable.    It  will  be  per-  ing  case  already  cited,  of  Smith  o.  Park- 

ceived,  however,  that  the  establishment  hurst,  Ch.  J.  Willes,  in  his  elaborate 

of  this  doctrine  at  once  destroys  a  very  opiaion  delivered  to  the  House  of  Lords, 

important,  perhaps  the  most  important,  urges  as  one  of  the  most  convincing  rea- 

•distinction  between  vested  and  contingent  sons  for  regarding  the  remainder,  limited 

remainders.  There  is  but  one  other  point  to  trustees  and  their  Aetrs,  as  vested  and 

of  view  than  that  of  transraissibility,  in  not  contingent;   that,  upon  the  latter 

which  the  question  would  be  likely  to  be  construction,  it  could  not  descend    to 

raised  fur  judicial  decision,  whether  a  heirs,  though  they  were  expressly  named, 

remainder  was  vested  or  contingent ;  and  (Hie  manner  of  the  Chief  Justice's 

that  is,  the  -  power  of  a  preceding  tenant  argument  upon  this  point  is  confident, 

to  destroy  the  latter  and  not  the  former,  sarcastic,  almost  scornfbl.    **WiU  any 

Many  of  the  numerous  cases  upon  this  one  say  that  anything  can  descend  to  the 

subject  have    turned  upon  this    latter  heir,  that  did  not  vest  in  the  ancestorf 

question ;  but  I  think  it  will  be  found,  on  So  that,  if  nothing  vested  in  the  trustees, 

examination,    that  many    others    have  the  limitation  to  them  and  their  heire  ia 

turned  upon  the  point,  whether  a  remain-  noneenncaV*) 

der  had  or  had  not  passed,  or  might  or  So,  in  the  case  of  Doe  v.  Provoost, 
might  not  pass,  to  the  representatives  of  (supra f  chap.  42,)  the  decision,  that 
the  remainder -man  after  his  death;  and  the  remainder  actually  vested  in  the 
that  this  question  has  been  treated,  as  children  of  A.  during  her  life,  was 
involving,  or  involved  in,  the  further  in-  founded  in  part  at  least  upon  the  oon- 
quiry,  whether  the  remainder  was  vested  sideration,  that  otherwise  ft  could  not 
or  contingent.  In  other  words,  it  has  descend  to  grandchildren,  and  thus  the 
been  taken  for  granted,  that,  if  a  remain-  testator's  intentions  in  their  favor  would 
der  is  transmissible,  it  is,  of  course,  be  defeated.  The  same  ground  uf  decision 
vested;  if  not  transmissible,  it  is,  of  is  recognised  in  the  case  of  Wager  v. 
course,  contingent.  One  of  the  cases  al-  Wager,  (ti^a,  ch.  42.)  So  in  Jackson 
ready  cited,  viz.  Barnitz  v.  Casey,  («vpra,  v.  Durland,  it  Is  said,  ''  B  had  a  vested 
s.  2,)  although  recognizing  the  doctrine,  interest  in  possession  on  the  death  of  the 
t^at  a  contingent  remainder  descends,  widow.  B  was  the  object  of  tlie  testa- 
yet,  by  stating  in  what  manner  it  de-  tor's  bequest;  and  he  never  meant  that 
scends,  seems  to  negative  or  greatly  the  remainder  should  be  contingent  until, 
qualify  the  general  proposition ;  for  such  he  came  of  age,  so  that,  if  he  married  in 
remainder  passes,  not  to  the  heir  of  the  the  meantime  and  died,  hit  children  could 
contingent  remainder-man  at  his  death,  not  inherit!**  And  in  Doe  v.  Perryn  (8 
but  to  the  person  who  is  heir  to  him  at  T.  R.  491-6,)  Buller,  J.,  assigns  as  the 
the  time  the  contingency  happens.  strong  reason  for  construing  a  remainder 

(Thus  a  life  estate  is  limited  to  A,  with  to  be  vested,  if  possible,  that  otherwise, 

a  contingent  remainder  to  B  and  bis  where  it  is  limited  to  children,  it  would 

heirs;  B  dies,  living  A.  and  leaves  two  not  pass  after  their  death  to  grandchil- 

nephews,  C  and  D,  his  heirs  at  law.    C  drcn.    The  same  ground  is  recognized  in 

dies,  leaving  children,  and  then  A.    D,  Boraston's  Case,  and  in  several  others, 

upon  A's  death,  takes  the  whole  estate,  which  it  is  needless  to  enumerate, 

and  C*s  children  nothing.)  (Being  a  vetted  remainder ,  it  descended 

This  remark,  of  course,  can  have  no  by  force  of  the  statute  to  his  father,  as 


Ills  betr,  and  he  is  now  entitled  to  that  stand  in  the  capacity  of  ancestor.  Still, 
share.  Ballard  v.  Ballard,  18  Pick.  44.)  some  of  the  cases  may  perhaps  he  ex- 
I  tmst  that  those  cited  will  excnse  me  plained  by  the  circumstance,  that,  al- 
from  the  charge  of  presumption,  when  I  though  the  remainder  was  contingent, 
express  my  surprise,  that  the  trantmii'  yet  the  person  who  should  take  was 
nM/tty  of  contingent  remainders  by ^e-  ascertained;  or,  in  the  language  of 
scent  (to  say  nothing  of  devises)  has  Wilde,J..  in  thecaseof  Glappv.Stough- 
been  stated  by  so  many  distinguished  ton,  10  Pick.  468,  (tupra,  chap.  42.) 
writers,  as  a  well  settled  and  clear  point,  that  there  was  **  a  vested  right  tubleet  to 
Nor  does  it  seem  to  me,  that  the  conflict  a  contingency j  which  was  transmissible  to 
of  authorities  is  fully  reconciled,  by  the  heirs,  and  became  vested  in  possession 
qualification  ordinarily  annexed  to  the  in  them  on  the  forfeiture  of  the  estate  " 
statement  of  this  rule,  viz,  that  such  re-  by  the  prior  tenants.  This  seems  to  be 
mainders  descend  **  where  the  person  to  substantiallyarepetitionof  Chief  Justice 
take  ie  certain.*^  It  would  seem  a  self-  Willes*  doctrine  already  referred  to,  of  a 
evident  proposition,  that,  where  the  per-  distinction  between  contingent  remain- 
son  to  take  is  «n certain,  a  remainder  ders  which  do  vest,  and  contingent  re- 
cannot  descend.  Thus,  where  a  convey-  mainders  which  do  not  vest. 
anoe  is  made  to  A  for  life,  remainder  to  In  Maine,  (Rev.  St.  872,)  any  contin- 
Hm  right  iMirs  of  B,  this  is  a  contingeni  gent  rsMaiodir,  which  wMUd  pass  by 
remainder  by  reason  of  tke  mneeriainty  descent,  may  also  be  conveyed  or  de- 
ofthe  person.  In  other  words,  there  is  vised.  In  Massachusetts,  by  a  vseeni 
no  person^  answering  to  the  dsserlptieii  decision,  it  has  been  settled  thai  ooolin-^ 
of"  hefaps  of  B."  **Nemo  esi  hares  vwm-  gent  interests  are  assignsMs*  Wlnalovr 
tis.^  Unless,  therefore,  a  kind  of  per*  v,  Gh>odwin,  7  Met.  868. 
sonalty  is  given  to  nemo,  it  is  idle  to  say  In  New  Jersey,  they  are  made  subject 
that  such  remainder  oanaot  descend,  to  conveyance  and  descent,  b«t  not  to 
since  tiie  law  recognizes  no  one  who  can  execution.    N.  J.  Sts.  1851,  282. 
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CHAPTEB  LI. 

BBMAINBEBS  IN  NEW  YOBK. 

1.  ExpectMicies.  Remainders  yetted  and  18.  Bemftinder  not  biired  hj  dattnieiloii 
coDtingent.  of  prior  estate. 

6.  Fee  upon  a  fee.  14.  Not  Toid  for  improbability. 

7.  Remainder  after  estate  tail.  16.  Remainder  to  heirs. 

8-18.  Remainder  after  estate  for  life  or    16.  Contingency  may  abridge  prior  estate, 
for  years.  17.  Limited  application  of  the  statute. 

§  1.  In  New  York,  esi^ectancies  are  divided  into  future  e^alea^ 
or  those  which  are  to  commeDce  at  a  future  day,  and  reversions. 
A  future  estate  may  be  limited,  either  without  any  precedent 
estate,  or  after  the  termination  of  such  estate.  In  the  latter 
case,  it  may  be  called  a  remainder.^ 

§  2.  A  remainder  is  defined  to  be  ''an  estate  limited  to  com- 
mence in  possession  at  a  future  day,  on  the  determination,  by 
lapse  of  time,  or  otherwise,  of  a  precedent  estate  created  at  the 
same  time."' 

^  3.  A  vested  remainder,  is  when  there  is  a  person  in  being, 
who  would  have  an  immediate  right  to  the  possession  of  the 
lands,  upon  the  ceasing  of  the  intermediate  or  precedent  estate* 
Or  it  is  where  the  person  is  in  being  and  ascertained,  who  will, 
if  he  lives,  have  an  absolute  and  immediate  right  to  possession, 
upon  the  ceasing  or  failure  of  all  precedent  estates,  provided 
the  estate  limited  in  remainder  continues;  or,  where  a  remain- 
der cannot  be  defeated  by  third  persons,  or  contingent  events, 
or  failure  of  the  condition  precedent,  if  the  remainder-man  lives 
and  the  estate  limited  to  him  continues,  till  all  the  precedent 
estates  are  determined. 

>  1  N.  T.  Rev.  St.  728.  •  lb. 
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§  4.  A  remainder  is  contingent^  whilst  the  person  to  whom,  or 
the  event  upon  which,  it  is  limited  to  take  efiect,  remains 
uncertain.  Or  it  is,  where  there  are  other  uncertainties,  besides 
the  remainder-man's  living  and  the  continuance  of  his  estate, 
though  he  be  living  and  ascertained  at  the  time.  But'a  remain- 
der is  not  contingent,  where  it  is  limited  to  a  whole  class  in 
being,  though  accompanied  with  a  power  of  appointment  to  a 
part  of  such  class;  until  such  appointment  is  made,  it  vests  in 
the  whole.^ 

§  5.  A  renuunder  is  contingent,  where,  before  it  can  take  effect, 
trustees  are  to  make  an  apppointment  with  reference  to  moral 
character,  at  the  time  of  vesting  in  possession.' 

^  6.  A  contingent  remainder  in  fee  may  be  limited  on  a  prior 
remainder  in  fee,  to  take  effect  in  case  the  first  remainder-man 
dies  under  age,  or  upon  any  other  contingency  by  which  his 
estate  may  terminate  before  he  comes  of  age.  So,  a  fee  may 
be  limited  upon  a  fee,  upon  a  contingency,  which  must  happen, 
if  at  all,  within  the  period  of  two  lives  in  being  at  the  creation 
of  the  estate.^ 

§  7.  Bemainders  may  be  validly  limited  upon  every  estate 
which,  under  the  English  law,  would  be  adjudged  an  estate 
tail.  These  take  effect  as  conditional  limitations  upon  a  fee,  and 
vest  in  possession  on  the  death  of  the  prior  tenant,  leaving  no 
issue.^ 

§  8.  No  remainder,  except  a  fee,  can  be  created  upon  an  estate 
for  the  life  of  any  other  person  or  persons,  than  the  grantee  or 
devisee  of  such  estate;  nor  can  a  remainder  be  created  upon 
such  estate  in  a  term  for  years,  unless  it  be  for  the  whole  resi- 
due of  such  term;  nor  can  a  remainder  be  made  to  depend  upon 
more  than  two  successive  lives  in  being;  and,  if  more  lives  be 
added,  the  remainder  takes  effect  upon  the  death  of  the  first  two 
persons  named.' 

^  9.  A  contingent  remainder  cannot  be  created  on  a  term  for 
years,  unless  the  nature  of  the ,  contingency  is  such,  that  the 

'  1  N.  T.  Her.  SUt.  728 ;  Hawley  v.       '  1  Rer.  St.  728-4. 
James,  6  Pftige,  818.  *  lb.  722. 

•  lb.  •  lb.  724. 
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remainder  most  vest  in  interest  daring  not  more  than  two  Uvea 
in  beii^  at  the  creation  of  the  remainder,  or  upon  the  termina* 
tion  thereof* 

%  10.  Ko  estate  for  life  can  be  limited  as  a  remainder  on  an 
estate  for  years,  except  to  a  person  in  bemg  at  the  creation  of 
sudi  estate.* 

§  11.  A  freehold  estate,  as  well  as  a  chattel  real,  (to  whidi 
these  regulations  equally  apply,)  may  be  created  to  eommenoe 
in  futuro;  and  a  life  estate  may  be  created  in  a  term  of  years, 
and  a  remainder  limited  thereon;  and  a  freehold  or  other  remain- 
der, either  contingent  or  Tested,  may  be  limited  upon  an  estate 
for  years.' 

\  12.  When  a  remainder  on  a  life  estate  or  a  tem  for  years  is 
not  limited  on  a  contingency  defeating  or  avoiding  the  prior 
estate,  it  shall  be  concrtrned  as  intended  to  take  effect  only  on 
the  death  of  the  first  taker,  or  the  natural  expiration  of  the 
term.* 

^  13.  No  expectant  estate  shall  be  defeated  or  barred  by  any 
alienation  or  other  act  of  the  prior  tenant,  or  by  any  destniotion 
of  the  prior  estate  by  disseisin,  forfeiture,  surrender,  merger  or 
oOierwise,  unless  in  some  mode  authorised  by  the  party  who 
created  the  estate.* 

§  14.  Ko  foture  estate,  otherwise  ralid,  shall  be  Toid,  on  the 
ground  of  the  probability  or  improbability  of  the  contingmcy 
fyn  which  it  is  limitod  to  toke  effect* 

%  IS:  Where  a  reminder  is  limited  to  the  heir  or  heirs  of  the 
body  tyf  a  person  te  whom  a  life  estate  is  given,  the  persosB 
who,  on  the  tennination  of  the  life  estete,  are  the  heirs  of  the 
tenant  for  life,  take  as  purchasers.^ 

§  16.  A  remainder  may  be  limited  upon  a  oontingenoy,  which 
operates  to  abi4dge  or  defeat  the  prior  estete;  and  suoh  remain- 
der shall  be  construed  as  a  conditional  Iimitetion.* 

§  17.  The  provisions  above-named  do  not  affect  vested  righto^ 

• 

'  1  Rev.  St.  724.  •  lb. 

•  lb.  •  lb.  724. 
•lb.  'lb. 

♦  lb.  726.  •  lb.  726. 
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or  the  conatruction  of  deeds  or  inetrumentBf  whioh  took  effect 
prior  to  January  1,  1830.* 

§  18.  Upon  a  devise  to  A  for  fifty  years,  as  an  absolute  term, 
remainder  to  B  for  life  if  he  should  marry  C,  remainder  to  the 
children  of  such  marriage;  the  remainder  to  B  is  contingentt 
but  cannot  vest  after  his  death,  and  fidls  by  that  erent  if  it  hap* 
pea  within  the  term.  The  ultimate  remainder  must  vest,  if  ever, 
within  the  period  of  one  life  in  being  at  the  testator's  death. 
The  first  child  would,  upon  its  birth,  take  a  vested  interest  in 
the  ultimate  remainder  in  fee,  subject  to  open  and  let  in  after- 
bom  children.' 

§  18  a.  New  York  and  Wisconsin  are  almost  alone  in  detailed 
legislation  upon  remainders.  In  Mississippi  and  Michigan, 
acts  provide  that  no  remainder  shall  be  affected  by  an 
alienation,  or  union  with  the  inheritance,  of  the  particular 
estate.'  In  Maine,  by  any  conveyance,  disseisin,  &c.^  In 
Indiana,  a  remainder  may  be  validly  limited  upon  a  contin- 
gency, which  may  shorten  the  preceding  particular  estate.  It 
cannot  be  limited  for  more  than  a  life  or  lives  in  being;  except 
on  the  contingency  of  the  first  remainder-man's  dying  under 
age.^  In  Wisconsin,  successive  life  estates  shall  not  be  limited 
except  to  lives  in  being.^  A  remainder,  limited  on  the  life  of  a 
person  not  the  grantee,  &c.,  must  be  in  fee.  A  remainder,  lim- 
ited upon  an  estate  for  the  life  of  a  third  person,  shall  be  for  the 
residue  of  the  term.  A  remainder  upon  more  than  two  lives« 
not  the  grantees,  &c.,  shall  take  effect  on  the  death  of  two.  A 
contingent  remainder  in  a  term  of  years  shall  not  be  limited  for 
more  than  two  lives.  An  estate  shall  not  be  limited  as  a  remain- 
der, on  a  term  of  years,  except  to  one  in  being  at  the  time.  A 
contingency  of  death,  ''without  heirs,"  ''issue,"  &c.,  shall  be 
understood  as  referring  to  heirs,  &c.,  living  at  the  death  of  .the 
ancestor.  Chattels  real  are  included  in  the  above  provisions. 
A  freehold  may  be  created  to  begin  in  fvJtmro.    There  may  be 

'  1  N.  T.  Rer.  St.  760.  '  Me.  Rer.  Sis.  872.    See  Mass.  Rev. 

*  Manellis  v.  Thalkimer,  2  Paige,  86;  St.  406;  Gen.  Sts. 

Hawley  v.  James,  4  Kent,  261,  n.  *  Ind.  Rer.  Sts.  201. 

'  Mi»i.  Rer.  C.  468;  Mich.  R.  S.  268.  «  Wis.  Rer.  Sts.,  chap.  66. 
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altematiye  future  estates.  Posthumous  chQdren  shall  take  in 
case  of  a  limitation  to  heirs,  to  take  efkct  in  fiitare.  No 
expectant  estate  shall  be  defeated  by  a  conveyance.  A  remain- 
der shall  not  be  defeated  by  the  determination  of  the  precedent  •  1 
estate,  before  the  happening  of  the  contingency  on  which  the 
remainder  is  to  vest  Expectant  estates  are  alienable,  and  sub- 
ject to  inheritance.  Expectant  estates  may  commence  infuiwro^ 
without  the  support  of  a  particnlar  estate. 
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1.  Definition  Md  principle  of  the  ettata.  7.  Subject  to  fl«me  rules  with  eftatas  in 

2.  An  incorporeal  hereditament.  poaaenion. 

8.  After  oondttional  fee,  fcc. ;  after  haae  8.  Actions  by  rerenioner  for  injuries  to 

fee.  the  land> 

4.  After  estate  for  years.  18.  Rights  of  rerersioner  in  case  of  ad* 

6.  May  belong  to  a  particular  tenant,  verse  possession. 

who  underlets.  16  &  n.  ReTersioni  how  far  liable  for 

8.  Created  by  act  of  law.  debts;  transfer  of  reversion— when 

set  aside ;  misceilaneons  proylsions. 

^  1.  A  REVERSION  is  either  the  residue  of  an  estate  left  in  a 
grantor,  to  commence  in  possession  after  the  termination  of  some 
particular  estate  which  he  has  conveyed;  or  the  residue  of  an 
estate  which  descends  to  heirs,  subject  to  some  particular  devise, 
or  some  temporary  interest  created  by  act  of  law.  Thus,  if  the 
owner  in  fee  grants  an  estate  for  life,  the  reversion  of  the  fee  is, 
without  any  special  reservation,  vested  in  him  by  act  of  law.  So, 
if  an  owner  in  fee  devises  an  estate  to  one  for  life,  or  if  the 
owner's  widow  is  endowed  from  his  land,  his  heirs  are  owners 
of  the  reversion.(a)  The  estate  is  founded  upon  the  principle, 
that,  where  the  owner  of  land  creates  a  limited  or  particular 
estate  therein,  he  (or  his  heirs,  as  the  case  may  be),  retain  all 
the  interest  in  the  land,  which  he  has  not  expressly  parted  with. 
Thus,  if  one  convey  to  A,  remainder  to  B,  with  any  number  of 
remainders  over,  less  than  a  fee;  he  retains  the  fee  himself,  as  a 
reversion.    And  so  his  heirs,  if  he  devises  in  the  same  way. 

(a)  See  Hitchman  v.  Walton,  4  Mees.  United  SUtes.    The  latter,  though  bci- 

&  W.  409.    By  the  English  law,  the  two  dent  to  the  rerersion,  is  not  inseparably 

ineidenti  to  a  rerersion  are  fuUty  and  incident,  but  may  be  excepted  by  the 

rent.    The  former  is  unknown  in  the  reversioner  flrom  a  transfer  of  his  estate. 
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§  2;  A  reversion  is  said  to  be  an  incorporeal  hereditament, 
and  therefore,  in  England,  may  be  conveyed  by  grant,  withoat 
livery  of  seisin.  The  more  usual  method  of  transfer  is  a  lease 
and  release,  or  bargain  and  sale.^ 

§  3.  At  common  law,  where  a  man  conveyed  a  conditional  flee, 
no  reversion  or  actual  estate  remained  in  him,  but  the  grantee 
took  the  entire  estate,  leaving  only  a  possibility  of  reverter  in 
the  grantor,  upon  failure  of  the  condition.  But  it  is  now  settled, 
though  once  doubted,  that  an  estate  tail  is  a  particular  estate, 
carved  out  of  the  fee-simple,  and  leaves  a  reversion  in  the 
grantor.'  But  no  reversion  remains  upon  a  base  or  qualified  fee; 
because  no  valid  remainder  can  be  limited  upon  such  estate* 

^4.  It  is  said,  that,  where  the  owner  in  fee  makes  a  lease  for 
years,  he  has  no  reversion  till  the  lessee  enters,  upon  the  ground 
that  before  entry  the  lessee  does  not  complete  his  estate.  Bat 
when  an  estate  for  years  is  created  by  any  conveyance  deriving 
effect  from  the  statute  of  uses,  as  the  lessee  immediately  has  the 
legal  possession,  a  reversion  immediately  vests  in  the  lessor. 
This  subject  has  been  already  considered  under  the  title  of 
Estate  for  Years?    See  p.  239. 

§  5.  Where  one  having  a  limited  or  particular  interest  in  land 
conveys  to  another  a  smaller  interest  than  his  own,  he  thereby 
acquires  a  reversion  to  himself.  Thus,  where  tenant  in  tail 
leases  for  life,  or  a  tenant  for  ninety-nine  years,  for  this  period, 
lees  one  day,  he  becomes  a  reversioner.  So,  in  England,  where 
land  is  taken  by  the  legal  process  of  elegit^  &c.,  to  be  held 
by  the  creditor  till  his  debt  is  satisfied,  the  debtor  has  a  rever- 
sion.^ 

§  6.  A  reversion  is  never  created  by  deed  or  writing,  or  by 
a/ot  of  party i  but  always  arises  from  construction  of  law.  And 
where  an  estate  is  expressly  limited,  though  under  the  name  of 
remainder^  in  the  same  way  in  which  it  would  pass  by  law  as  a 
reversion;  it  will  be  construed  as  the  latter,  not  the  former 
interest     Thus,  if  one  conveys  for  life  or  in  tail,  remainder  to 

*  4  Kent,  864  and  n.    '  '  Go.  Lit.  46  b|  2  GraiM,  800. 

•  WUlioB  V.  Berkley;  Plow.  248;  Lit.       «  Go.  Lit.  22  b. 
.  18, 19. 
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his  aum  right  heirs;  he  still  retains  the  reversion  in  fee.  So,  if 
one  conveys  in  fee,  to  the  use  of  himself  for  life,  then  to  the 
use  of  A  in  tail,  then  to  the  use  of  his  own  right  heirs,  a  rever- 
sion in  fee  remains  in  him  by  way  of  resulting  use.^ 

^  7.  A  reversion,  like  a  vested  remainder,  though  not  to  take 
effect  in  possession  in  prcesenti,  but  only  in  ftUuro,  is  still  an 
immediate  fixed  right  of  future  enjoyment;  and  subject  to  most 
of  the  rights  and  liabilities  incident  to  estates  in  possession. 
Hence,  many  of  the  following  remarks  may  be  regarded  as  alike 
applicable  to  reversions  and  to  vested  remainders. 

§  8.  A  reversioner  may  maintain  an  action  for  any  injury  done 
to  the  inheritance.  And,  for  an  encroachment  under  a  claim  of 
right,  a  reversioner  may  have  his  action,  although  the  immediate 
injury  is  merely  nominal.  When  the  encroachment  is  established, 
the  defence  that  it  did  no  material  injury  is  inadmissible,  except 
in  mitigation  of  damages.*  Thus,  where  an  action  was  brought 
by  a  reversioner  for  obstructing  his  lights,  Lord  Mansfield  held, 
that  the  tenant  might  sue,  and  the  reversioner  also,  as  the  injuiy 
would  affect  the  price  of  the  estate,  if  the  latter  should  be 
disposed  to  sell  it'  So  one  having  a  reversionary  interest  in 
real  property  may  maintain  an  action  against  one  who  wrongfully 
removes  fixtures  therefrom.  Thus  A,  being  the  owner  of  a 
factory  and  the  machinery  in  it,  gave  bond  to  B,  to  convey  them 
to  him  on  payment  of  certain  notes  given  by  B  for  the  price;  B 
to  have  possession  of  the  property  until  he  failed  to  pay  the 
notes  at  maturity.  Possession  was  delivered  accordingly.  Before 
maturity  of  the  first  note,  a  creditor  of  B  attached  the  machinery, 
and  the  officer  removed  it,  having  notice  of  A's  title,  and  after- 
wards sold  it  upon  execution.  A  brings  an  action  against  the 
officer,  declaring  both  in  trover  and  in  case.  Held,  although,  if 
B  had  himself  removed  and  sold  the  machinery,  this  might  have 
been  regarded  as  so  putting  an  end  to  the  contract,  and  revest- 
ing the  possession  in  A,  as  to  justify  an  action  of  trover  against 
the  purchaser;  yet  the  attachment  made  by  the  creditors  of  B, 
being  in  inviCum,  might  not  have  the  same  effect;  but  that  the 

'  Co.  Lit.  22  b;  Rochell  v.  Tompkins,       *  Schnable  v.  Koehler,  4  Casey,  ISl. 
1  Strobh  £qa.  114.  *  Jesser  v.  Giffbrd,  4  Burr.  2141. 
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action  of  trespass  on  the  case  was  clearly  si]stainable.^(a)  So 
the  owner  of  land  held  by  a  tenancy  at  will  may  bring  an  action 
on  the  case  for  the  obstruction  of  a  way  appurtenant  to  the  land, 
if  damage  is  thereby  caused  to  him,  though  neither  the  rever- 
sion is  affected,  nor  the  rent  reduced.'  So  a  reversioner  may 
maintain  an  action  for  breaking  and  entering  a  house,  removing 
a  blind  and  breaking  glass.'  So,  that  the  land  to  which  a  way 
was  appurtenant  was  in  the  possession  of  a  tenant  at  the  time  it 
was  obstructed,  does  not  prevent  the  owner  from  maintaining  an 
action  on  the  case  for  the  injury.^  But  a  reversioner  cannot 
maintain  an  action  for  obstruction  of  a  way,  unless  permanently 
injurious,  or  involving  a  dem'al  of  his  right.^  And  a  lessor  at 
will  cannot  maintain  an  action  against  a  stranger  for  entering 
upon  the  land,  demanding  rent  from,  and  making  a  lease  to  the 
tenant,  if  the  reversion  sustains  no  actual  damage  therefrom.* 
And,  in  general,  for  acts  which  affect  injuriously  merely  the 
jp088e9sion  of  the  land,  a  reversioner  can  maintain  no  action. 
The  landlord  and  tenant  do  not  stand  in  the  relation  oi principal 
and  agentJ 

§  9.  There  must  be  some  tangible  injury  to  the  reversion. 
Hence  the  declaration,  in  an  action  brought  by  a  reversioner, 
must  either  expressly  allege  the  act  to  have  been  done  to  the 
injury  of  his  reversion,  or  must  state  an  injury  of  such  perma- 
nent nature  as  to  be  necessarily  prejudicial  to  the  reversion.(d) 

*  Ayer  v.  Bartlett.  9  Pick.  166.  *  Hopwood  v.  Schofleld,  2  Carr.  h,  K 

*  GusbiDg  V.  Adams,  18  Pick.  110.  84. 

*  Gushing  v.  Kenfield,  5  Allen,  807.  *  French  v.  Fuller,  28  Pick.  104. 

*  Okeson  v.  Patterson,  6  Casey,  22.  ^  Stark  v.  Miller,  8  Mis.  470. 

(a)  In  this  case  the  amount  of  dam-  is  not  liable  to  a  tenant  of  another  pari 

ages  recovered  was  three  times  the  sam  for  damages  resulting  from  the  defectiTO 

for  which  the  property  was  sold  by  the  construction  of  the  demised  premises,  or 

officer.    Held,  the  verdict  should  not  be  f^om  the  insufficiency  of  a  fixture  therein, 

set  aside  for  excessive  damages.  by  which  the  flow  of  Groton  water  is 

(6)  Upon  the  same  principle,  a  declara-  regulated.    Eakin  v.  Brown,  1  Smith, 

tion  againtt  the  owner  of  land,  for  a  nui-  821. 

sauce  to  the  premises  of  his  neighbor,  by  If  injury  result  fi*om  the  negligence  of 

means  of  neglected  drains,  must  allege,  the  owner,  either  in  constructing  or  up- 

eitber  that  the  defendant  was  the  occu-  holding  the  freehold,  he  is  liable,  and 

pier  of  the  drains,  or  that  the  nuisance  cannot,  by  letting,  divest  himself  of  such 

is  a  continuing  one.    Russell  v.  Shenton,  liability,  although  ho  is  not  in  general 

2  6.  &  Dav.  678.  responsible  for  the  negligence  of  the  ten- 

The  tenant  of  one  part  of  a  building,  ant  in  the  use.    If  the  injury  result  from 

not  guilty  of  negligence  or  malfeasance,  the  negligence  of  the  tenant,  he  is  liable. 
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§  10.  Where,  as  was  the  case  in  New  York,  a  statute  gives  to 

a  reversioner  or  remainder-man  *'  an  action  of  waste  or  trespass, 
notwithstanding  any  intervening  estate  for  life  or  years;"  this 

does  not  authorize  a  plaintiff  to  bring  either  of  these  actions  at 
his  election,  but  merely  to  bring  that  form  of  action  which  is 
appropriate  to  the  particular  case  that  octurs^-that  is,  waste 
against  the  tenant  himself,  and  trespass  against  a  stranger.^(a) 

'  LiviDgston  v.  Haywood,  11  John.  429. 

Thai  both  landlord  and  tenant  maybe  witbont  exception  ofmines;  held,  he  might 

responsible  for  the  same  injury.    |b.  maintain  an  action  on  the  case  against  a 

As  between  different  tenants,  nnder  a  third  person  for  an  injury  to  the  cottage 
common  landlord,  the  question  of  lia-  by  an  excavation  of  coal,  though  it  did 
bility  for  injuries  arising  from  the  condi-  not  clearly  appear  whether  this  was 
tion  of  the  premises  is  always  one  of  caused  by  excayation  under  the  cottage, 
negligence  in  the  use.  The  negligence  or  under  the  adjoining  house,  occupied 
may  consist  in  either  the  careless  use  of  by  the  plaintiff  himself.  Raine  v.  Alder- 
well  constructed  apparatus,  or  in  the  use  son,  4  Bing.  N.  702. 
of  apparatus  which  the  tenant  has  reason  (a)  With  regard  to  the  form  of  action 
to  know  is  in  a  condition  unfit  for  use.  to  be  brought  by  a  reyersioner,  it  would 
lb.  seem  that  tretpoMt  cannot  be  maintained, 

Such  tenants  are  not  under  contract  except  in  the  single  case,  where  the  ac- 

with  each  other,  express  or  implied;  but  tual  tenant  of  the  land  is  a  tenant  at 

their  reciprocal  obligations  rest  upon  the  will  or  at  sufferance.    See  Reynolds  v. 

duty  which  every  man  owes,  to  employ  Williams.   1   Texas,  811 }  Tilghman  v, 

care,  that,  in  the  exercise  of  his  own  Cruson,  4  Harring.  841 ;  Knetzer  v.  Wy- 

rights,  those  of  his  neighbor  be  not  in-  song,  6  Gratt.  9.    It  has  indeed  been 

jurod.    lb.  suggested  in  Massachusetts,  (11  Mass: 

The  plaintiff  declared  as  rcTersioner  of  626,)  that  even  in  case  of  a  lease  for 
a  yard  and  part  of  a  wall  occupied  by  years,  for  any  act  which  is  principally 
his  tenant,  and  that  the  defendant  placed  injurious  to  the  lessor,  such  as  cutting 
on  that  part  of  the  wall  quantities  of  down  the  trees  or  overturning  the  build- 
bricks  and  mortar,  and  thereby  increased  iugs,  this  form  of  action  might  lie;  but 
its  height,  and  placed  pieces  of  timber  on  the  prevailing  doctrine  is  as  above  stated, 
the  wall  over-hanging  the  yard,  by  which  Even  if  the  occupant  of  the  land  is  a 
the  plaintiffduring  all  the  time  lost  the  use  tenant  at  will,  some  authorities  hold, 
of  that  part  of  the  wall,  and  also  by  means  that  the  reversioner  can  maintain  only 
of  the  timber,  be,  over-hanging  the  wall,  an  action  on  the  case.  The  King  v. 
quantities  of  rain  and  moisture  flowed  Watson,  6  £.486-7;  Campbell  v.  Arnold, 
from  the  wall  upon  the  yard,  and  thereby  1  John.  611;  Tobey  v.  Webster,  8,  468; 
theyaMand  that  part  of  the  wall  were  Biddeford  v.  Onslow,  8  Lev.  209;  8 
injored;  without  alleging  an  injury  to  the  Woode.  198.  But  very  ancient  cases 
reversion.  Judgmeot  was  arrested,  after  and  opinions  favor  the  action  of  trespass, 
verdict.  Jackson  v.  Pesked,  1  M>  &  S.  and  the  same  rule  has  been  adopted  in 
234.  See  Baxter  9.  Taylor,  4  B.  &  Ad.  Massachusetts.  2  RoUe's  Abr.  661;  Tr. 
72;  Tucker  if.  Newman.  11  Ad.&EIl.  40.  Bk.  19  H.  6,  46;  Starr  v.  Jackson,  11 

Where  land  subject  to  a  nuisance  is  Mass.  619;    Hingham   v.   Sprague,   16 

leased  by  the  owner,  and  the  nuisance  Pick.   102.    So,  in  Connecticut,  where 

kept  up  subsequently,  the  reversioner  the  owner  of  a  building  leases  at  will  the 

cannot  maintain  a  bill  in  equity,  without  rooms  therein,  though  they  constitute 

joining  the  lessee  as  plaintiff.    Ingraham  the  chief  parts  of  the  building,  he  is  not 

V.  Dunnell,  6  Met.  118.    In  Massacbu-  thereby  put  out  of  possession,  so  as  to 

setts,  a  reversioner  cannot  maintain  such  preclude  him  from  suing  in  trespass  for 

bill,  unless  the  injury  is  irreparable,  or  the  destruction  of  the  building,  or  such  an 

the  remedy  at  law  insufficient,    lb.  injury  to  it  as  to  render  it  untenantable. 

Where  the  plaintiff  demised  a  cottage,  Curtiss  v.  Hoyt,  19  Conn.  164.    By  the 
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But  in  general  a  rerersioner  may  bring  an  action  on  the  case  in 
nature  of  waste  against  a  stranger,  for  ploughing  up  his  ground 
and  carrying  away  the  turf  thus  obtained.  Unlike  a  bare  wrong- 
ful entry  on  land,  or  mere  outrage  on  the  possession  of  the  ten- 
ant,  for  which  he  might  be  compensated  in  the  action  of  trespass, 
these  are  permanent  injuries,  and  entitle  the  reversioner  to 
damages*  And  these  damages  he  is  not  bound  to  recover  from 
the  tenant;  but  may  have  his  action  against  the  wrong-doer 
himself.^ 

^11.  Questions  sometimes  arise  in  regard  to  the  right  of  action 
of  a  lessor  against  third  persons,  as  affected  by  the  terms  of  the 
lease,  and  the  interest  thereby  acquired  by  the  lessee  in  the  pro- 
perty injured.  Upon  this  subject  it  is  held,  that  where,  by  virtue 
of  special  provisions  in  a  lease,  the  lessee  has  the  right  to  do  certain 
acts  in  relation  to  the  land,  which  would  otherwise  be  a  ground 
of  action  against  him  by  the  lessor,  it  seems  the  lessor  can  main- 
tain no  action  against  a  stranger  for  doing  such  acts,  or  at  most 
can  recover  only  nominal  damages.  Thus  A  demised  land  to  B  for 
for  years  at  annual  rent,  with  liberty  to  dig  half  an  acre  of  brick 
earth  annually.  B  covenanted  that  he  would  not  dig  more;  or, 
if  he  did,  that  he  would  pay  a  certain  increased  rent,  being  after 
the  same  rate  that  the  whole  brick  earth  was  sold  for.  A 
stranger  dug  and  took  away  brick  earth,  and  the  lessee  brought 
trespass,  and  recovered  full  damages  against  him.  Held,  he  was 
entitled  to  retain  the  whole  damages.  Chief  Justice  Mansfield 
remarked,  that  the  terms  of  the  lease  gave  the  lessee  the  same 
right  as  the  lessor,  and  a  right  to  dig  and  sell  the  brick  earth. 
The  lease  amounted  to  an  absolute  sale  of  the  whole  brick  earth, 

*  RandaU  v.  Cleveland,  6  Conn.  828. 

operation  of  the  Rot.  Bis.  of  Massa-  Sedgeley,  2  Shepl.  489.  So,  a  tenant 
chnsetts,  however,  which  reqnire  three  for  life  may  have  a  proceeding  for  dam- 
months'  notice  to  terminate  an  estate  at  ages  done  to  her  estate  hy  the  constrnc- 
will,  it  seems  case  and  not  trespatt  is  tion  of  a  railroad,  without  Joining  the 
now  the  proper  form  of  action.  French  remainder-man.  Railroad  v.  Boyer,  1 
V.  Fuller,  28  Pick.  104.  See  Lunt  v.  Harris,  497.  By  the  New  York  Revised 
Brown,  18  Maine,  286;  Rowland  v.  Row-  Statutes,  (2,  889,)  a  reversioner  or  re- 
land,  8  Ohio,  40;  Anderson  v.  Nesmith,  mainder-man  may  maintain  the  action 
7  N.  H.  167.  A  tenant  at  will  may  him-  of  waste  or  trespass  for  any  injury  to 
self  maintain  trespass  against  one  who  the  inheritance,  notwithstanding  an  inter- 
cuts  trees   on   the   land.    Howard  v.  vening  estate  for  life  or  for  years. 
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though  the  tenant  was  not  to  pay  for  the  whole,  unless  he  used 
it.  The  lessor  could  take  none  of  it  For  all  that  he  took,  the 
lessee  might  recover  full  damages.  And  the  lessor  could  not,  it 
seems,  have  an  action  of  waste  against  the  lessee,  but  might  sue 
him  upon  the  covenant,  as  if  the  brick  earth  had  been  expressly 
sold,  it  having  been  taken  with  the  lessee's  knowledge.  He 
proceeds  to  remark,  "  it  is  not  nf cessarj  to  prejudge  the  ques- 
tion, whether  the  lessor  can  sue  in  this  case.  But  I  have  great 
difficulty  in  finding  out  how  the  lessor  can  be  injured.  If  he  has 
any  right,  it  must  be  for  mere  nominal  damages.''  Heath,  J., 
remarked  that  the  lessor  could  not  recover  damages  for  the 
removal  of  the  soil,  for  that  is  sold  to  another;  but  only  for  any 
damage  possibly  done  to  the  inheritance,  if  such  there  be,  in 
the  manner  of  excavation.  Chambre,  J.,  dissented,  on  the 
ground  that  the  right  of  the  lessee  was  executory  merely;  that 
he  acquired  no  freehold  in  the  soil,  till  he  himself  elected  to 
become  a  purchaser  of  it;  and,  till  such  election,  he  had  a  mere 
possessory  right,  his  interest  being  the  difference  between  the 
value  of  the  earth  taken  by  the  defendant,  and  the  price  that 
the  lessee  must  have  paid  for  it  if  he  had  taken  it  himself,  and 
all  the  remaining  interest  being  in  the  reversioner,  who  might 
bring  an  action  on  the  case  against  the  wrong  doer.^ 

§  12.  Where  a  third  person  does  acts  which  are  in  their  nature 
pernumently  injurious  to  the  estate,  as,  for  instance,  by  cutting 
down  trees,  but  by  the  license  of  the  lessee;  he  is  not  a  stranger, 
within  the  noeaning  of  the  New  York  statute,  which  gives  to  a 
reversioner,  &c.,  an  action  of  trespass  for  an  injury  to  his  estate 
done  by  strangers.  The  mere  want  of  privity  of  contract  between 
the  wrong-doer  and  the  lessor  does  not  constitute  the  former  a 
stranger;  because  this  construction  would  authorize  an  action 
against  every  servant  or  laborer,  in  the  employment  of  a  tenant, 
who  should  do  an  act  injurious  to  the  lessor.  The  general  rule 
is,  that,  in  a  case  of  this  kind,  both  the  lessor  and  lessee  may 
bring  their  respective  actions;  but  in  this  instance  the  latter 
could  not  sue,  having  expressly  authorized  the  act.    The  lessee 

*  Att6r80ll  V.  Sterens,  1  Taunt.  182. 
49 
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would  be  answerable  in  an  action  of  waste.  Every  act,  that 
would  be  a  trespass  in  a  stranger,  is  not  necessarily  waste  in  the 
tenant.  If  the  servant  of  the  tenant  were  liable  in  trespass  to 
the  lessor,  he  might  sometimes  be  made  liable  for  acts  which 
the  lessee  might  do  with  impunity.  He  must  therefore  be 
allowed  to  make  the  same  defence,  which  the  lessee  could  make 
to  an  action  of  waste.  The  diflSculty,  which  would  inevitably 
result  from  treating  such  person  as  a  stranger,  could  not  be 
avoided,  without  confounding  the  actions  of  trespass  and  waste.^(a) 
But  it  has  been  held  in  New  Hampshire,  that  an  action  on  the 
case  for  waste  lies  in  favor  of  a  reversioner  against  a  third  per- 
son, who  has  cut  timber  upon  the  land  by  virtue  of  a  sale  to 
him  by  the  lessee;  the  title  of  the  trees,  when  cut,  in  all  cases 
remaining  in  the  reversioner;  and  the  tenant  being  empowered 
to  cut  and  use  them  for  specific  purposes  only,  but  not  to  sell 
them.' 

§  18.  A  remainder-man  or  reversioner,  not  having  any  right 
to  immediate  possession  of  the  land,  cannot  lose  his  title  by 
means  of  a  disseisin,  or  adverse  possession,  by  a  stranger.  He 
either  cannot,  or,  if  he  can,  is  not  bound  to,  enter  during  the 
particular  estate,  to  defeat  the  wrongful  title.  It  is  said,  neither 
a  descent  cast,  nor  the  statute  of  limitations,  will  a£Fect  a  right, 
if  a  particular  estate  existed  at  the  time  of  the  disseisin,  or 
when  the  adverse  possession  began;  because  a  right  of  entry  in 
the  remainder-man  cannot  exist  during  the  existence  of  the  par- 
ticular estate;  and  the  Itickes  of  a  tenant  for  life  will  not  affect 
the  party  entitled.  An  entry,  to  avoid  the  statute,  must  be  an 
entry  for  (he  purpose  of  taking  possession;  and  such  an  entry 
cannot  be  made  during  the  existence  of  the  life  estate.'  Thus, 
it  is  said,  where  there  is  a  right  to  curlesy  in  land  descended,  no 

'  LiFingston  v.  Mott,  2  Wend.  606.  •  *  Per  Kent,  J.,  Jackton  v.  Schoonma- 

'  Elliot  0.  Smith,  2  N.  H.  480.  ker,  4  John.  402. 

(a)  A  lessee   baring  mortgaged   his  the  landlord ;  that  the  mortgagor,  while 

interest  and  become  bankrupt,  the  as-  in  possession,  stood  as  a  tenant,  leaving 

sigiiee  removed  certain  fixtures.    Held,  the  reversion  in  the  mortgagee;  and  that 

the  mortgagee  might  maintain  an  action  he  was  entitled  to  recover  the  fnll  value 

against  him,  although  the  lease  contained  of  the  fixtures.    Hitchman  v.  Walton.  4 

a  covenant  to  deliver  up  all  fixtnres  to  Mees.  h  W.  409. 
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right  of  entry  descends  to,  or  can  vest  in,  the  heir,  during  the 
continuance  of  that  estate.^  And  the  statute  does  not  run  against 
i-evei*sioners,  &c.,  during  the  continuance  of  the  particular 
estate,  even  though  the  latter  did  not  exist  at  the  time  the  dis- 
seisin took  place;  provided  it  was  immediately  preceded  by  dis- 
abilities, such  as  infancy^  &c.,  which  prevented  a  legal  entry. 
(The  subject  of  dtaahilities  will  be  considered  hereafter.)^(a) 

§  14.  In  Massachusetts,  although,  as  in  New  York,  a  rever- 
sioner, &c.,  is  not  bound  to  enter  during  the  continuance  of  the 
particular  estate;  the  language  of  the  court  implies  that  he  may 
enter.  Thus,  in  a  case  of  alleged  forfeiture  by  the  particular 
tenant,  Judge  Wilde  remarks, — ''  as  to  the  objection  of  the  for- 
feiture, it  is  sufficient  to  remark,  that  the  demandants  do  not 
claim  a  right  of  entry  arising  from  forfeiture.  If  a  forfeiture 
were  incurred,  they  were  not  bound  to  enter:  and  if  the  right 
to  enter  for  that  cause  is  now  barred  by  the  statute  of  limita- 
tions, this  does  not  affect  the  right  of  entry,  arising  afterwards, 
on  the  death  of  tenant  for  life.  If  there  be  two  rights  of  entry, 
one  may  be  lost  without  impairing  the  other."  ^  The  same  prin- 
ciple is  adopted  by  statute  in  Maine.^  In  Wisconsin,^  a  rever- 
sioner may  defend  a  suit  brought  against  the  particular  tenant. 
K  ho  make  default  or  give  up,  and  judgment  be  rendered 
a^inst  him;  at  the  termination  of  the  particular  estate,  the 
reversioner  may  recover.  A  recovery  by  agreement  against  a 
tenant  for  life  is  void  against  the  reversioner,  unless  he  appeared.^ 

§  15.  In  England,  a  reversion,  expectant  upon  an  estate  for 

*  Jackson  v.  SelHck,  8  John.  269.  *  Maine  Rev.  St.  621. 

*  Jackson  v.  Johnson,  6  Cow.  74.  *  Rot.  Sts.  584. 

*  Sterens  v.  Winship.  1  Pick.  827;  *  lb. 
Miller  v.  Ewing,  6  Cosh.  84. 

(a)  See  Vol.  II — IHsabiliii€tf   JHt-  repealing  the  exception  ''beyond  seas/' 

9€i$%n,  adrerse  possession  may  run  against  the 

A  tenant  of  lands  of  the  Society  for  society.    lb. 

the  Propagation  of  the  Gospel,  holding  A  tenant  for  life  was  disseised,  and  the 

under  a  perpetual  lease  granted  by  a  disseisor,  and  those  claiming  nnder  him 

town,  under  the  (Vt.)  act  of  1794,  direct-  by  two  successive  descentSi^  visibly  occu- 

ing  the  sppropriation  of  lands  heretofore  pied  the  land  for  forty  years.    Held, 

granted  by  England  to  the  society,  holds  upon  the  death  of  the  tenant  for  life,  the 

adversely  to  the  society.    Propagation,  reversioner  might  still  assert  his  title 

&c.  V.  Sharon,  2  Wms.  G03.  to  the  land.    Wallingford  v.  Hearl,  15 

Under  Stat.  1819,  allowing  limitations  Mass.  471. 
to  run  against  the  society,  and  St.  1882, 
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yean,  is  present  assets  for  payment  of  debts.  Thus,  it  is  noir 
settled,  though  there  are  old  precedents  to  the'  contrary,  that  an 
heir  holding  such  reversion  cannot  plead  the  estate  for  years  in 
delay  of  execution,  upon  a  suit  against  him  on  his  aneestoi^'s 
bond,  but  must  confess  assets.  The  grounds  of  this  doctrine 
are,  that  an  estate  for  years,  at  common  law,  was  an  interest  not 
recognized  by  the  law;  and  that,  although  an  execution  may 
issue  upon  the  judgment  against  the  heir,  yet  the  lessee  may 
defend  against  an  ejectment  by  the  title  of  his  lease.* 

§  16.  A  reversion,  expectant  upon  an  estate  for  life,  is  quasi 
assets.  The  heir  of  such  reversioner  may  plead  specially  the 
intervening  estate,  but  the  plaintiff  may  take  judgment  of  it 
quando  accideinty  or  a  judgment  to  recover  the  debt  and  dam- 
ages, to  be  levied  when  the  reversion  shall /a//  in;  and  a  special 
writ  shall  issue  accordingly .*(a) 

'  2  Crniae,  802;  Smith  v.  Angel,  1    v.  Handley,  2  Wils.  49;  MurreUv.  Rob- 
Salk.  864;  2  Ld.  Ray.  788;  7  Hod;  40;    erts,  11  Ired.  424. 
Osbattoav.  SUnhope,  2  Hod. 50;  Villen        '  lb.;  Dyer,  878  b;  Barton  Vp  Smith, 

18  Pet.  464. 

(a)  In  moat  of  the  eases  upon  this  any  of  the  intermediate  heirs,  because 

ihibject,  the  bonds,  of  which  payment  was  they  never  had  actual  seisin;  such  rerer- 

claimed,  were  entered  into  by  the  person  sion  in  his  hands  is.  assets  of  the  donor, 

who  had  been  once  seised  in  fee  in  posses-  but  not  of  the  intermediate  heirs.   Twec- 

*  slon,  who  had  afterwards  created  the  limi-  dale  v.  Gorentry,  1  Bro.  240;  2  Saun.  8, 

tations  of  the  estate,  and  had  also  died  last  n. ;  Doe  v.  Hutton.  8  B.  &  P.  661 ;  4  Viu. 

seised  of  the  fee;   so  that  the  heir,  in  Abr.  461;  I  Yes.  174. 

claiming  the  reyersion  on  the  determina-  The  question,  how  far  a  reversion  in 

tion  of  th<t  particular  limitations,  was  the  hands  of  heirs  is  regarded  as  an  actual 

obliged  to  derive  title  from  the  original  estate,  with  respect  to  its  liability  for 

debtor.    But  it  has  been  also  held,  in  debts  as  well  as  in  other  respects,  will  be 

some  cases,  that  such  reversion  is  liable  considered  hereafter  under  the  title  of 

to  the  bond  debts  of  an  intermediate  Descent  (ch.  77,  sec.  4).    A  single  case 

tenant  for  life,  who  becomes  entitled  to  only,  and  a  few  general  observations  upon 

the  reversion.    It  is  said,  the  obligor  had  the  subject,  will  be  here  given, 

actual  seisin  of  the  reversion  by  his  seisin  A  devise  was  made  to  one  for  lifcy 

as  tenant  for  life.    He  might  have  sold  afterwards  the  estate  to  be  distributed 

it,  and  therefore  might  charge  or  incum-  as  if  no  devise  had  been  made.    A,  one 

ber  it;    though,   strictly  speaking,  his  of  the  heirs  of  the  testator,  dies  during 

bond  was  no  charge  upon  the  reversion,  the  continuance  of  the  lif^  estate.     The 

but  only  u^H>u  the  heir,  in  respect  of  such  question  arose,  whether  A's  heir,  after 

reversion  deRcending.    And  this  rever-  the  life  estate  was  determined,  inherited 

sion  was  properly,  the,  instant  it  vested  to  his  father  or  to  his  grandfather,  the  tes- 

in  the  heir,  assets  by  descent  In  his  hands,  tator,  and  whether  A's  debts  were  upon 

though,  before,  only  dormant  potential  his  death  to  be  paid  from  this  reversion, 

assets.     Smith  V.  Parker,  2  Black;  1280.  now  become  possession.  Held,  at  common 

The  doctrine  above  stated,  however,  law,  A  had  a  share  of  the  reversion,  and 

hds  been  questioned;  and  it  has  been  might  aliene  it,  or.  by  an  obligation  bind- 

contended  that,  as  one  who  claims  a  re-  iug  hit  heirsj  might  render  the  es»tate 

version  by  descent,  must  make  himself  sssets  in  their  hands.     So.  if  Judgment 

heir  to  the  donor,  and  not  take  as  heir  to  should  be  rendered  against  him  before 
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^  17.  A  reversioii  expectant  on  an  eatate  tail  is  said  not  to  be 
assets  during  the  continuance  of  the  latter,  being  deemed  of  no 

value,  by  reason  of  the  power  of  the  tenant  to  bar  the  entail- 
ment by  a  common  recorery.  But  such  reyersion  is  assets,  when 
it  falls  into  possession;  and  liable  to  the  judgments  recovered 
against  all  who  were  ever  entitled  to  it.  Also,  to  all  convey- 
ances, charges  and  leases  made  by  such  persons,  and  all  the  cove- 
nants contained  in  thenL^(a) 

'  2  Cruise.  808;  Glfford  v.  Barker,  4  1;  SbellmnM  v.  Biddnlph,  6  Bro.  Pari. 

Tin.  451;  Symonds  v.  Cudmore,  4  Mod.  856. 

his  death,  execution  might  israe  against  who  was  seised  in  fee  and  created  the 

the  estate  after  his  death.    But  still,  particular  estate,  or,  if  it  be  an  estate 

none  of  these  things  havlDg  taken  place,  by  purchase,  the  heir  of  him  who  was 

on  the  determination  of  the  life  estate,  the  first  purchaser  of  such  reversion  or 

A's  son  takes  as  heir  of  the  testator,  and  remainder.    But,  while  the  estate  is  thus 

not  as  heir  of  A.    Therefore,  by  the  In  expectancy,  the  mesne  heir,  in  whom 

common  law  mle,  the  reversion  would  not  the  remainder  vests,  may  do  acts  whldi 

be  liable  for  A's  debts;  but  by  Statute  the  law  deems  equivalent  to  an  actual 

17S8,  c.  86,  and  following  acts,  reversions  seisin,  and  which  will  change  the  coarse 

are  made  liable  in  Massachusetts   for  of  the  descent,  and  make  a  new  stock, 

debts,  under  the  general  denomination  Thus,  he  may,  by  a  grant  or  devise  of  it, 

of  real  eitate.    Hence  the  administrator  or  charge  upon  it,  appropriate  it  to  him- 

of  A  might  take  the  estate  as  assets,  self,  and  change  the  course  of  the  descent. 

Whitney  v.  Whitney,  14  Mass.  SS.    See  In  like  manner,  it  may  be  taken  in  eze- 

Rich  V.  Waters,  22  Pick.  568.  cution  for  his  debt  during  his  life,  and 

A  very  important,  perhaps  the  leading  this  in  the  same  manner  intercepts  the 
American  case,  upofi  this  subject,  is  that  descents.  But  if  no  such  acts  be  done, 
of  Cook  V.  Hammond  (4  Mas.  467)  in  the  the  rule  above  stated  prevails,  and  the 
United  States  Circuit  Court.  In  the  heir  of  the  donor  shall  take  the  estate,' 
course  of  his  learned  and  able  ophiion,  though  he  be  not  heir  of  the  reversion- 
Judge  Story  makes  the  following  general  ers,  &c.  Thus,  in  case  of  an  estate 
remarks.    lb.  484.  in  dower  or  by  the  curtesy,  alter  the 

Where  the  estate  descended  is  a  present  death  of  the  last  owner  In  fee,  the  heir 

estate  in  fte,  no  person  can  inherit  who  takes  only  a  reversion.    But,  it  is  a  mis- 

cannot,  at  the  time  of  the  descent  cast,  nomer  to  call  It  a  case  of  nttpemUd 

make  himself  heir  of  the  person  last  in  deietnt;  for  the  reversion  descends  and 

the  actual  seisin  thereof;  that  is.  as  the  vests  absolutely  In  the  heir;  he  may  sell 

old  law  states  It,  $Haina  Jhcit  itipitem.  it,  incumber  it,  devise  it,  and  it  Is  subf^i 

But  of  estates  in  expectancy,  as  rever-  to  execution  as  part  of  bis  property 

sions  and  remainders,  there  can  be  no  during  his  life. 

actual  seisin  during  the  existence  of  the  (a)  Statute  8  Wm.  &  Mary,  ch.  14, 
particular  estate  of  (Veehold;  and,  con-  rendered  a  devise  of  lands  fraudulent 
■equently,  there  cannot  be  any  mesne  and  void  as  against  creditors  of  the  de- 
actual  seisin,  which  of  itself  shall  turn  visor.  Before  this  act,  there  was  no 
the  descent,  so  as  to  make  any  mesne  method,  either  at  law  or  in  equity,  to 
reversioner  or  remainder-man  a  new  stock  subject  lands  devised  to  payment  of 
of  descent,  whereby  his  heir,  who  is  not  debts.  The  reason  was,  that  the  ances- 
the  heir  of  the  person  last  actually  seised  tor  by  his  specialty  bound  only  the  heir, 
of  the  estate,  may  Inherit.  The  rule,  and  not  even  him,  unless  he  was  named, 
t  herefore,  as  to  reversions  and  remainders  and  never  beyond  the  extent  of  the  assets 
expectant  upon  estates  in  fk«ehold  is,  that,  which  came  to  him.  It  has  been  held 
unless  something  is  done  to  intercept  the  under  this  statute,  that,  where  the  heir 
descent,  they  pass,  wh'en  the  particular  of  an  estate  tail,  and  of  the  reversion  in 
estate  falls  in,  to  the  person  who  can  then  fee  expectant  upon  it,  devises  the  estate 
make  himself  heir  of  the  original  donor,  and  then  dies  without  issue,  whereby  tha 
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deyisee  acqaires  a  fee-simple  in  posses-  principal  and  interest.    So.  when  one 

sion,  the  estate  is  liable  in  the  hands  of  having  a  reversion  or '  remainder  con- 

the  latter  for  debts  of  the  ancestor  of  the  tracts  to  sell  it,  on  becoming  possession, 

devisor,  who  made  the  settlement  in  tail,  for  money  paid  at  the  time  of  the  bar- 

The  heir  is  regarded,  not  merely  as  a  gain,  a  similar  rnle  is  adopted.    Here 

representative  of  the  debtor,  bat  as  him-  there  may  be  a  computation  of  the  risk, 

self  a  debtor  within  the  words  of  the  as  involved  in  the  continuance  of  the  pre- 

the  statute.    Kynaston  v.  Clark,  2  Atk.  ceding  estate;  and  the  bargain,  like  that 

204.  before  mentioned,  may  be  relieved  against 

In  Massachusetts,  a  reversion  expect-  if  unconscionable.    If  the  reversion  or 

ant  upon  an  estate  tail  is  a  vested  interest,  remainder .  be  actually  conveyed ,  equity 

devisable,  and  which  will  pass  under  a  alone  can  give  relief,*  unless  there  were 

general  residuary  clause.    Steel  v.  Cook,  absolute  fraud.    But  a  contract,  made 

1  Met.  281.  by  an  heir,  to  convey  on  the  death  of  his 

If  limited  by  way  of  executory  devise,  ancestor,  living  the  heir,  tL  certain  undi- 

upon  the  cootingency  of  issue  by  a  future  vided  part  of  what  shall  come  to  the  heir 

marriageof  one  of  the  tenants  in  tail,  the  by  descent,  distribution  or  devise,  is  a 

residuary  devisee  of  the  reversion  may  A'aud  upon  the  ancestor,  productive  of 

grant  it  to  a  third  person,  subject  to  the  public  mischief,  and  moreover  in  the  na- 

ezecutory  devise.    lb.  ture  of  a  toagerj  without  furnishing  any 

means  of  computing  the  risks,  &c.,  as  t4> 

In  regard  to  contractt  and  conveyances  the  amount  of  property  and  the  value  of 

made  bv  those  holding  expectant  inte-  the  inheritance,  and  is,  therefore,  void 

rests,  the  law,  regarding  them  as  from  both  in  law  and  equity, 

the  nature  of  their  estates  peculiarly  lia-  It  has  been  since  held,  however,  in  the 

ble  to  imposition,  has  established  peculiar  same  State,  that  such  a  contract  is  yalid , 

rules  for  their  protection.    jSn  heir  has,  if  made  with  the  ancestor's  consent,  for 

in  strictness,  neither  a  reversion  nor  re-  a  valuable  consideration,  and  without 

mainder,  (except  in  case  of  a  contingent  imposition  upon  the  heir.    Fitch  v.  Fitch 

remainder,  limited  expressly  to  the  heirs  8  Pick.  480. 

of  one  living;  and  to  this  the  rules  in  Judge  Story  remarks,  that  relief  has 

question  are  not  applicable,  because  a  been  constantly  granted  in  equity,  in  what 

contingent  remainder   cannot    be   con-  are  called  catching  barffainsj  with  heirs, 

veyed.)  (1  Story  on  £q.  827-88;  Chesterfield  v. 

(As  to  the  distinction  between  contin-  Janssen,  2  Yes.   157.    See  Newton  «. 

gent  interetttj  such  an  executory  devises.  Hunt,  5  Sim.  611).  and,  in  modem  times, 

&c.,  which  are  assignable,  and  mere  pot-  reversioners  and  expectants,  in  the  life 

tibilitiet,  such  as  the  expectancy  of  an  of  their  parents  or  other  ancestors,  or 

heir,  or  the  prospect  of  a  legacy,  which  during  the  continuance  of  prior,  particn- 

are  not;  see  Fortescue  v.  Satterthwaite,  lar  estates.    Many,  and  indeed  most  of 

1  Ired.  666.)  the  cases  have  been  compounded  of  all 

He  has  a  mere  expectancy^  wholly  sub-  or  every  species  of  ftraud;  there  being 
Ject  to  the  disposition  of  his  ancestor,  sometimes  proof  of  actual  fraud,  which 
But,  inasmuch  as  all  expectant  interests,  is  always  decisive .  There  is  always  ft-and 
with  respect  to  the  principle  now  to  be  presumed  or  inferred  from  the  circum- 
considered,  stand  upon  substantially  the  stances  or  conditions  of  the  parties  con- 
same  foundation;  it  seems  not  inappro-  tracting;  weakness  on  one  side,  usury 
priate  to  present  a  general  view  of  the  on  the  other,  or  extortion  or  advantage 
subject  under  the  present  title.  takenof  that  weakness.  Grenerally, there 

The  general  principles  of  law  upon  this  has  been  deceit  upon  third  persons;  the 

subject  are  thus  stated  by  Parsons,  Ch.  father  or  other  ancestor  has  been  kept  in 

J.,  in  the  case  of  Boynton  v,  Hubbard,  the  dark,  and  thereby  misled  and  seduced 

7  Mass.  119-22.    (See  Wheeler  v.  Smith,  to  leave  his  estate,  not  to  his  heir  or 

9  How.  66;  Hallett  v.  Collins,  10, 174.)  family,  but  to  a  set  of  artful  persons,  who 

/When  an  heir  gives  a  bond,  on  receiving  have  divided  the  spoil  beforehand.    The 

a  sum  of  money,  to  pay  a  larger  sum,  doctrine  is  founded,  in  part,  upon  the 

exceeding  legal  interest,  upon  the  death  policy  of  maintaining  parental  qiuui  or 

of  bis  ancestor,  if  the  heir  shall  be  then  parental  authority,  and  preventing  the 

living;  it  there  is  only  a  reasonable  in-  waste  of  family  estates;  as  well  as  of 

demnity  for  tlie  hazard,  it  may  be  enforced  guarding    distress^    and    improvidence 

at  law.    But,  if  his  necessities  are  taken  against    calculatibg   rapacity.      Equity 

advantage  of,  he  is  relieved  as  against  an  treats  parties  in  this  situation  almost  like 

unconscionable  bargain,  on  payment  of  xi\fant9f  incapable  of  contracting;  and, 
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aUhongh  formerly  nndno  advantage  must  bargain  is  knowD  and  not  objected  to  by 

be  shown  to  have  been  taken,  it  now  re-  the  prior  tenant.  King  v.  Hamlet,  2  My. 

quires  the  purchaser  to  make  good  the  b  K.  478-4. 

bargain,  that  is,  not  merely  to  show  the  Another  reason  of  the  rule  creates  an- 

absence  of  fraud,  but  payment  of  a  fUli  other  exception  to  it;  namely,  where  the 

consideration.    The  court  will  relieve,  party  is  not  dealing  under  the  pressure 

upon  the  general  principle  of  mischief  to  of  necessity.    But,  it  seems,  the  rule  is 

the  public,  withont  requiring  any  par-  applicable,  if  either  of  the  reasons  on 

ticular  evidence  of  imposition,  unless  the  which  it  is  founded  exist;  and  it  is  not 

contract  is  shown  to  be  above  all  excep-  necessary  that  both  should  concur.    lb. ; 

tion.    Years  do  not  seem  to  make  much  Portmore  v.  Taylor,  4  Sim.  182. 

difference  in  the  case  of  expectant  heirs;  If  the  heir  is  dealing  substantially  for 

since  the  aim  of  the  rule  is  principally  to  his  expectations,  although  for  a  pre.8ent 

prevent  imposition  upon  ancestors.    And  obligation  also,  which  it  is  hardly  possi- 

the  same  rule  applies,  it  seems,  to  rever-  ble  that  he  should  discharge,  or  throwing 

sioners  and  remainder-men,  if  necessi-  in  a  present  possession  worth  but  a  smaU 

tons,  distressed  and  embarrassed.  proportion  of  the  whole,  equity  will  in- 

The  policy  of  this  rule  has  been  ques-  terpose ;  as  where  the  heir  received  an 

tioned,  and  it  has  been  thought  to  have  annuity  worth  about  one-sixth  of  the 

the  effect  of  throwing  necessitous  own-  value  of  the  reversion,  though  an  interest  , 

ers  of  expectancies  into  the  hands  of  in  possession,  amounting  to  £99  a  year, 

those  who  are  likely  to  take  advantage  was  included  in  the  sale.    Earl,  &c.  v, 

of  their  situation;  for  no  one  can  securely  Taylor,  4  Sim.  ,209-10.    See  Potts  v. 

deal  with  them.    It  has  also  been  doubt-  Curtis,  Tounge,  548. 

ed,  whether  the  rule  is  strictly  applica-  The  rule  in  question,  perhaps,  is  not 

ble,  unless  a  reversioner  ^Iso  combines  applicable,  where  there  is  a  fair  though 

the  character  of  heir.    But  the  weight  secret   agreement   among   heirs   them- 

of  authority  seems  to  negative  any  such  selves  to  share  equally,  and  thus  to  cut 

restriction  or  limitation.  off  all  attempts  to  overreach  each  other, 

(In  South  Carolina,  it  is  remarked  by  and  to  prevent  all  exertions  of  undue 
Desaussure,  Chancellor:  '*  There  is  a  influence.  1  Story,  884. 
distinction  made  between  the  cases  of  In  relation  to  the  contracts  of  heirs, 
young  heirs  selling  expectancies,  and  of  &c.,  respecting  their  future  estates,  as 
others,  which  I  am  not  disposed  to  sup-  they  are  not  void^  but  only  voidable;  in 
port.  It  is  said,  that  the  former  are  general,  any  confirmation  of  them,  after 
watched  with  more  jealousy,  and  more  the  party  comes  in  possession,  and  the 
easily  set  aside  than  others,  on  principles  former  unfair  inducement  has  ceased, 
of  public  policy.  This  was  certainly  will  render  them  valid.  But  it  will  be 
true  at  first;  but  the  eminent  men  who  otherwise,  if  the  former  pressure  or  ne- 
have  sat  in  Chancery,  have  gradually  cessity  still  continues,  or  if  the  party 
applied  the  great  principles  of  equity  on  acts  under  the  belief  that  the  original 
which  relief  is  granted,  to  every  case  contract  is  binding  upon  him.  It  has 
where  the  dexterity  of  intelligent  men  been  held  in  some  cases,  that,  if  the  con- 
bad  obtained  bargains,  at  an  enormous  tract  is  t//€gai  or  tMurioM,  it  is  absolutely 
and  unconscientious  disproportion,  from  void,  and  not  susceptible  of  confirmation, 
the  ignorance,  the  weakness,  or  the  ne-  1  Story,  888-9,  &  n. 
cessities  of  others,  whether  young  heirs  If  the  heir  or  other  expectant,  after 
or  not."  Butler  v,  Haskell.  4  Desau.  being  restored  to  his  legal  capacity,  be- 
687^.  In  New  York,  it  is  held,  that  comes  opposed  to  the  other  party,  and 
the  expectancy  of  an  heir  is  not  a  sub-  does  any  act,  by  which  the  rights  or  pro- 
ject of  legal  transfer.  Tooley  v.  Dibble,  perty  of  the  latter  are  injuriously  affect- 
2  Hill,  641.)  ed;  upon  the  principle,  which  forbida  a 

The  rule  above  referred  to,  being  party  to  repudiate  a  dealing,  and  at  the 
founded  in  part  at  least,  in  the  case  of  same  time  to  avail  himself  fully  of  all 
heirs,  upon  the  ground  of  imposition  the  rights  and  powers  resulting  there- 
practiced  on  ithe  ancestor,  is  inappli-  from;  the  heir.  &c.,  will  not  be  allowed 
cable,  as  has  been  seen,  where  the  to  rescind  the  bargain.  So,  if  he  dis- 
transaction  was  known  and  not  objected  pose  of  the  consideration  received  for  his 
to  by  him;  and,  a  fortiori,  if  he  ex-  reversionary  interest,  in  such  way  that  it 
pressly  sanctions  or  adopts  it,  or  the  can  never  be  restored  to  the  other  party 
heir  is  of  mature  age.  It  seems  there  is  in  its  original  condition;  he  will  not  be 
the  same  exception  to  the  rule,  where  allowed  to  rescind,  unless  he  can  show, 
the  party  is  a  reversioner,  &c.;  and  the  that  this  disposition  was  made  under  a 
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eonifaiiiiDoe  of  the   original   pressare.  defend  a  rait  brought  against  the  tenant 

lb.;  King «.  Hamlet,  2  My.  8tK.  466.  for  life  at  any  time  tetbre  Judgment; 

A  reyersion  was  purchased  from  A  by  and  that  the  former  shall  not  be  preju- 
B,  M  a  gross  discount  from  its  yalue.  diced  by  any  default,  surrender  or  giving 
0,  having  notice,  ten  years  afterwards  up  of  the  land  by  the  latter.  1  N.  J.  R. 
bought  of  B  for  a  full  price,  A  Joining  G.  846;  Mich.  L.  228;  Missi.  Rev.  C. 
and  oonflnning  the  sale.  Held,  A  was  449;  2  N.  T.  Key.  St.  889. 
still  entitled  to  a  decree  for  reoonyey-  In  New  York,  a  process  is  provided, 
ance  to  him,  upon  re-payment  of  the  by  which  reversioners  and  remainder- 
original  price.  Addis  v.  Campbell,  4  men  may  annually  call  for  the  produc- 
Beav.  401.  tion  or  appearance  of  tenants  for  life. 

upon  wIkmc  estates  their  expectancies 

The  following  miscellaneous  statutory  depend,  and  whose  residence  is  unknown 

provisions  pertafai  to  the  title  of  jRe-  or  concealed.    2  N.  T.  Rev.  St.  848. 

Mftion:  In  Massachusetts,  where  a  tenant  for 

In  Maryland,  the  Chancellor  may,  after  life  recovers  the  land  by  action,  and  pays 

notice,  order  a  sale  of  lands  in  the  State  to  the  defendant  the  value  of  improve- 

belonging  to  any  minor  who  resides  out  ments  made  upon  it  by  the  latter,  rach 

of  the  United  States,  or  of  any  remain-  tenant  fer  life  or  his  representatives, 

der  or  reversion  dependent  thereon,  fer  at  the  termination  of  his  estate,  may 

payment  of  hii  debts.    A  subsequent  recover  the  value  of  the  Improvements, 

act  provides  for  the  sale  of  any  reversion  as  they  then  exist,  fh>m  the  reversioner 

belonging  to  a  minor,  dependent  upon  a  -  or  remainder-man,  and  shall  have  a  lien 

life  estate,  and  that,  upon  the  assent  of  therefor  upon  the  land,  as  if  it  were 

the  tenant  for  life,  the  annual  interest  or  mortgaged  for  payment  of  such  amount 

a  suitable  part  thereof  shall  be  paid  him  The  reversioner,  &c.,  may  also  have  « 

fer  his  life.    2  Md.  L.  129;  5  lb.,  chap,  bill  in  equity  to  redeem,  as  in  case  of 

164,  sec.  18.  mortgage,  if  the  amount  is  not  agreed 

In  Maryland,  it  was  formerly  the  prae-  by  the  parties.    He  will  not  be  limited 

tloe  to  assess  taxes  upon  land  held  by  an  to  three  years,  but  he  shall  recover  no 

estate  for  life,  equally,  half  and  half,  balance  firom  the  defendant,  though  the 

upon  the  particular  tenant  and  the  re-  rents  and  profits  have  exceeded  thd  sum 

versk>ner  in  fee.    But  a  statute  provides  due  fer  the  improvements.    The  rever- 

that  the  whole  shall  be  assessed  upon  the  sioner,  8cc.,  shall  be  conridered  as  dis- 

former  as  if  he  owned  the  fee.    Md.  L.  seised  at  the  termination  of  the  prior 

1798,  ch.  96.  estate,  and    the   sUtute  of  limitotion 

In  New  Jersey,  Michigan,  Mississippi  shall  run  agiiinst  him  accordingly.  Mass. 

and  New  York,  it  is  provided,  that  a  Rev.  St.  616.    See  Gen.  Sta. 
reversioner,  8w.,  may  be  admitted  to 
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CHAPTER  Lm. 

JOINT  TENANGT. 

1.  Nnmber  and  connection  of  the  own-    12.  Unity  of  time. 

era  of  real  estate.  18.  Unity  of  possession. 

2.  Joint  tenancy,  how  created.  14.  SarTivorship^  exceptions  to  the  rale 
4.  Joint  tenancy,  in  a  remainder.  of  sarriyorship. 

6.  Joint  tenancy,  for  IItcs,  and  several  20.  Who  may  be  Joint  tenants* 

inheritances.  26.  Not  subject  to  charges  made  by  one. 

9.  Unities  necessary  to  Joint  tenancy.  26.  Except  by  lease. 

10.  Unity  of  interest.  82.  Severance  of  Joint  tenancy. 

11.  Unity  of  title. 

^  1.  With  respect  to  the  number  and  connection  of  the  owners 
of  real  estate,  it  may  be  held,  according  to  the  English  law,  in 
four  ways,  yiz:  in  seyeralty,  joint  tenancy,  co-parceny  and  com- 
mon. Upon  the  first  of  these  kinds  of  tenancy,  of  course,  it  is 
unnecessary  to  make  any  remarks.(a) 

^  2.  Where  lands  are  granted  or  devised  to  two  or  more 
persons,  to  hold  to  them  and  their  heirs,  for  their  lives,  or  for 
another's  life;  they  all  take  a  joint  estate,  and  are  called  joint 
tenants.^ 

^  3.  Joint  tenancy  can  be  created  only  by  acts  of  parties,  and 
never  by  acts  of  law.' 

^  4.  Joint  tenancy  may  exist  in  a  remainder.  Thus,  if  a  con- 
veyance be  made  to  two  persons,  and  the  heirs  of  their  two 
bodies,  remaindei  to  them  two  and  their  heirs;  they  are  joint 

■ 

*  Lit.  277.     (That  Joint  tenancy  is    lord;    see  Williams  R.  P.  109,  n.;  2 
founded  npon  the  feudal  idea  of  making    Flint.  R.  P.  824.) 
no  division  of  the  services  due  to  the       '  2  Gmise,  481. 

(a)  In  Ohio,  it  is  said,  that  the  three  tion  in  tht  title  to  the  same  land,  as  joint 

last  named  estates  are  rednced  to  one  tenants  or  co-parceners,  or  in  the  po$9$»' 

estate.    Walk.  291.  tion  of  the  same  as  tenants  in  common. 

Chancellor  Kent  says,  that  two  or  more  4  Kent,  867 .  -^ 
persons  may  have  an  interest  in  connec- 
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tenants  of  the  remainder  in  fee.^  And,  in  case  of  a  conveyance 
to  two  persons,  and  the  heirs  of  one  of  them,  they  are  joint 
tenants  for  lifcj  and  one  of  them  has  the  fee.  If  this  one  die, 
the  other  shall  hold  the  whole  by  surviyorship  for  life.  So,  two 
persons  may  be  joint  tenants  for  life,  and  one  of  them  have  aii 
estate  tail.  It  seems,  in  each  of  these  cases,  the  inheritance 
vests  by  way  of  remainder.' 

^  5.  Lord  Coke  says,  that,  when  land  is  given  to  two  persons, 
and  the  heirs  of  one  of  them,  he  in  remainder  cannot  grant 
away  his  fee-simple.  Mr.  Hargrave's  construction  of  this  pass- 
age is,  that,  although  in  some  respects  the  life  estate  and  the 
remainder  are  vested  in  one  person,  as  distinct  interests,  yet 
they  are  so  far  consolidated  that  the  latter  cannot  be  transferred 
separately,  and  as  a  remainder.' 

^  6.  Two  men  may  have  joint  estates  for  their  lives,  and  yet 
several  inheritances,  in  the  same  land.  Thus,  if  a  coveyance  is 
made  to  A  and  B,  being'  both  males  or  both  females,  and  the 
heirs  of  their  bodies,  and  both  of  them  have  issue;  during  their 
joint  lives  they  hold  as  joint  tenants;  upon  A's  death,  B  will 
take  the  whole  for  his  life;  and,  upon  B's  death,  the  respective 
issue  of  A  and  B  will  hold  as  tenants  in  common.  It  is  said 
however,  that,  in  case  of  a  devise  in  this  form,  it  is  not  the  inten- 
tion of  the  testator  that  the  surviving  tenant  should  turn  out  the 
issue  of  the  other.^  So  a  devise  to  A  and  B  and  their  issue,  and 
in  default  of  such  issue  to  C,  gives  A  and  B  a  joint  estate  for 
life  and  several  inheritances.^ 

^  7.  A  limitation  to  a  man  and  woman  and  their  issue,  it  seems, 
will  not  create  several  inheritances,  because  it  will  be  presumed 
to  contemplate  their  intermarriage  together,  and  the  birth  of 
joint  issue.  But  a  limitation  to  two  men  and  one  woman,  and 
the  heirs  of  their  three  bodies  begotten,  will  create  several 
inheritances;  because  the  chance  of  the  woman's  marrying  both 
men,  though  possible,  is  a  possibility  upon  a  possibility.     The 

'  Go.  Lit.  188  b.  *  Lit.  288;  Cook  v.  Cook,  2  Vein.  545; 

*  Lit.  285.    See  Wiggia  v.  Wiggin,  48  Wilkinson  v.  Spearman,  2  P.  Wms.  580; 

N.  H.  561.  Printed  Gas.  H.  of  L.  1705. 

^Co,  Lit.  184  b.  and  n.  2.  *  lb. 
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same  principle  applies  to  a  gift  made  to  one  mm  and  two  women; 
and  also  to  parties  whose  relationship  precludes  the  possibility 
of  their  legally  marrying  each  other. 

§  8.  Lord  Coke  says,  in  all  these  cases  there  is  no  division 
between  the  estates  for  life  and  the  several  inheritances.  The 
tenants  for  life  cannot  convey  away  the  inheritance  after  their 
decease,  because  it  is  divided  only  in  supposition- and  considera- 
tion of  law;  and  to  some  purposes  the  inheritance  is  said  to  be 
executed.^ 

§  9.  Joint  tenancy  requires  the  following  points  of  unitt/j  viz : 
of  interest,  title,  time  and  poeseesion. 

^  10.  With  respect  to  unity  of  interest,  it  is  said,  that  one 
joint  tenant  cannot  be  entitled  to  one  period  of  duration  or 
quantity  of  interest,  and  the  other  to  a  different  one.  This 
principle,  however,  seems  to  be  only  partially  true,  and  the 
instances  and  illustrations,  adduced  in  the  books,  show  a  dis- 
crepancy for  which  it  is  difficult  to  discover  any  satisfactory 
reason.  Thus  a  conveyance  to  two  persons,  to  the  one  in  fee 
and  the  other  in  tail,  or  to  the  one  for  life  and  the  other  for 
years,  does  not  create  a  joint  tenancy.  So  a  reversion  upon  a 
freehold,  or  a  right  of  action  or  of  entry,  cannot  stand  in  joint- 
ure with  a  freehold  and  inheritance  in  possession.  But,  on  the 
other  hand,  it  has  been  seen,  (sec.  6,)  that  a  limitation  to  A  and 
B,  and  the  heirs  of  A,  makes  A  and  B  joint  tenants  for  life.  So 
a  right  of  action  and  a  right  of  entry  may  stand  in  jointure.' 

§  11.  Unity  of  title  requires  that  the  estate  of  joint  tenants  be 
created  by  the  same  limitation  or  lawful  act  of  party,  or  by  the 
same  disseisin  or  lawful  act.  Persons  joining  in  a  disseisin  are 
held  to  be  joint  tenants.  Hence,  if  one  of  them  die  seised, 
after  peaceable  possession  for  five  years,  no  descent  is  cast,  and 
the  disseisee  still  retains  his  right  of  entry .^  Although  some 
of  the  persons  to  whom  an  estate  is  limited  take  by  common 
law,  and  others  by  way  of  use,  they  may  still  be  joint  tenants. 
Thus,  where  a  fine  was  levied  to  A  and  B,  to  the  use  of  A  and 

*  lb.;  Co.  Lit.  184  a.  •  Putney  v.  Dresser,  2  Met.  688. 

«  Co  Lit.  182  b. 
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B,  and  also  to  C;.helcl  a  joint  tenancy,  though  A  and  B  were  in 
bj  the  fine,  and  C  by  the  statute  of  uses.^ 

^12.  With  respect  to  unity  of  time,  the  general  principle  is 
stated  to  be,  that  it  is  necessary  to  a  joint  tenancy  that  the  estate 
become  vested  in  all  the  tenants  at  the  same  instant  Thus,  if 
a  conveyance  is  made  to  A  for  life,  remainder  to  the  heirs  of  B 
and  C;  upon  the  death  of  B,  a  moiety  of  the  remainder  vests  in 
his  heirs,  and,  upon  the  death  of  C,  the  other  moiety  in  C's  hem; 
and  therefore  these  respective  heirs  are  not  joint  tenants.'  This 
principle,  however,  does  not  apply  to  uses  and  executory  devises. 
It  has  also  been  held  inapplicable  to  husband  and  wife.  Thus, 
if  a  man  convey  to  the  use  of  himself  and  of  any  future  wife; 
upon  his  marriage,  the  husband  and  wife  become  joint  tenants, 
although  their  estates  vest  at  different  times.  (This,  however,  is 
ft  case  of  use,  and  may  be  sustained  upon  that  ground  alone.) 
So  where  limitations  take  effect  at  different  times,  still,  if  the 
root  is  joint,  as  in  case  of  limitations  to  successive  children  of 
one  parent;  there  may  be  a  joint  tenancy.  And,  in  one  case,  it 
is  stated,  generally,  that  a  joint  claim  by  the  same  conveyance 
makes  joint  tenants,  and  not  the  time  of  vesting.  And  in  another, 
that,  if  the  parties  claim  by  one  title,  though  taking  at  different 
times,  this  is  a  joint  tenancy.'  So  in  case  of  a  devise  to  a 
woman  and  her  children  on  her  body  begotten  or  to  be  begotten 
by  A,  in  fee;  the  woman  and  her  children  are  joint  tenants, 
though  the  estate  vest  in  them  at  different  times.^(a) 

^  13.  With  respect  to  unity  of  poesession,  joint  tenants  are 

*  2  Craiw,  438;  Go.  Lit.  18S  a.  kc.  v.  Temple,  1  Ld.  Raym.  810;  2  Prest. 

*  Watts  T.  Lee,  Nov,  124.  on  Abstr.    67;   Matthews   v.    Temple, 
'  Go.  Lit.  188  a;  4  Kent,  858;  Gilb.    Gomb.  467. 

Uses,  71 ;  Blamford  v,  Blamford-.  8  Bnlstr.        *  Gates  v.  Jackson,  2  Stra.  1172. 
101;  Aylor  v.  Gbep.  Gro.  Jac.  269;  Earl, 

(a)  Mr.  Hargrave  was  of  opinion,  that       In  a  late  case  ofpertonal  properhf^  the 

these  exceptions  to  the  general  principle  old  doctrine  npon  this  snb|ect  was  adhered 

are  limited  to  conveyances  by  way  of  use  to.    Bequest  to  A  for  life,  and  after  her 

and  to  devises.    And  some  decided  cases  death  to  her  children,  when  they  become 

seem  to  favor  thi»  opinion.    But  Lord  of  age*    A  had  two  children,  who  lived 

Thurlow  appears  to  have  rejected  the  to  be  of  age.    Held,  they  took  as  tenants 

distinction  between  limitations  to  uses  in  common,  because  the  property  vested 

and  others.     Go.    Lit.    188  a,  n.   18;  in  them  at  different  times.    Woodgatev. 

Samme's  case,  18  Co,  64;  Stratton  v.  Unwin,  4  Sim.  129. 
Best,  2  Bro.  288. 
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said  to  be  seised  jper  my  et  per  tout.  Each  of  them  has  the  entire 
possession  of  every  part,  and  of  the  whole.  Each  has  an  undi- 
vided moiety  of  the  whole,  not  the  whole  of  an  undivided 
inoiety.  Hence  the  possession  and  seisin  of  one  is  that  of  the 
other  also. 

§  14.  The  principal  incident  to  an  estate  in  joint  tenancy,  is 
the  right  of  survivorship;  by  which,  upon  the  death  of  one  joint 
tenant,  whether  the  estate  is  a  fee,  or  a  joint  term  for  years,  or 
a  trust,  his  interest  passes,  not  to  his  heirs  or  other  representa- 
tives, but  to  the  surviving  co-tenant  or  co-tenants.  And  though 
one  of  two  lessees  for  yeai's  dies  before  entry,  th^  survivor  shall 
lake  his  interest.^  In  some  cases,  however,  joint  tenancy  may 
exist  without  the  mutual  right  of  survivorship.  Thus,  in  the 
case  of  a  lease  to  A  and  B  during  the  life  of  A;  upon  the  death 
of  B,  A  takes  the  whole,  but  upon  the  death  of  A,  B  takes 
nothing.' 

§  15.  Although^  as  has  been  seen,  trusts  are  subject  to  survivor; 
ship,  yet  the  general  principle  is,  that  the  right  of  survivorship 
is  looked  upon  as  odious  in  equity^  being  often  attended  with 
hardship  and  injustice.  Hence,  upon  the  death  of  one  joint 
owner,  his  estate  has  been  held  to  pass  to  his  heirs.^(a) 

§  16«  If  one  of  two  mortgagees,  who  have  jointly  advanced  the 
mortgage  money,  dies;  his  representatives  shall  have  a  share  of 
the  money  when  paid.  This  principle,  however,  seems  to  be 
limited  to  cases,  where  they  advance  unequal  portions  of  the 
whole  sum.  If  each  advances  a  moiety,  which  appears  by  the 
deed,  this  is  regarded  as  a  joint  purchase  of  the  chance  of  sur- 
vivorship. .When  the  proportions  are  unequal,  the  moilgagees 
are  regarded  in  law  either  as  partners, — in  which  case,  though 
the  survivor  take  the  whole  legal  estate,  he  becomes  a  trustee 
for  the  other;  or  as  actual  tenants  in  common,  with  no  right  of 

>  Lit.  280-1;  Co.  Lit.  4C  b;  Bromptoa  "  Go.  Lit.  181  b. 

r.  Alkis,  2  Vera.  666;  Gray  v.  Witlia,  2  '  Bnnb.  442;  Gould  v.  Kemp,  2  My. 

V.  Wmg.  680;  Rex  v,  Williams,  Bnnb.  &  K.  809. 
:;i2. 

(a)  It  is  remarked  by  a  late  English    trnsts — trustees  being  uniformly  made 
writer;  that  Joint-tenancy,  in  England,     joint  tenants.    Williams,  R.  P.  81  i. 
is  now  chiefly  used  for  the  purpose  of 
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survivorship.^  Upon  the  same  principle,  where  one  of  two 
joint  purchasers  of  land  lays  out  money  in  repairs  and  improve- 
ments, and  dies;  the  expense  is  a  lien  upon  the  land  in  favor  of 
his  representatives.^ 

§  17.  The  doctrine  above  stated  has  been  broadly  laid  down 
by  Sir  Joseph  Jekyll  in  this  form;  that  the  payment  of  money 
creates  a  trust  for  the  parties  who  advance  it,  and  an  undertak- 
ing upon  the  hazard  of  profit  or  loss  is  in  the  nature  of  mer- 
chandizing^  when  the  ju8  accrescendi  is  never  allowed.  In  this 
extent,  the  principle  is 'by  no  means  limited  to  conveyances  in 
mortgage,  or  to  liens  arising  from  the  laying  out  of  money  upon 
the  land,  or  to  unequal  advances  of  money  by  the  respective 
pailies.  Thus,  where  several  persons  agreed  to  drain  certain 
overflowed  lands,  and  a  deed  was  made  to  them  of  the  lands  in 
consideration  of  a  certain  sum  of  money,  and  they  proceeded  to 
lay  out  money  in  prosecution  of  the  undertaking;  it  was  held, 
that  the  parties  were  tenants  in  conoimon.^ 

■ 

^  18.  Though  the  circumstance,  that  the  consideration  for  a 
conveyance  is  advanced  unequally  by  the  several  grantees,  seems 
to  have  been  regarded  as  important  in  determining  the  nature 
of  their  tenancy;  yet  the  general  rule  is,  that  a  deed  given  to 
several  persons,  and  not  designating  their  respective  propor- 
tions, will  pass  to  each  an  equal  share  of  the  land.  The  amount 
of  consideration  paid  by  each  of  them  cannot  be  shown  by 
parol  evidence;  and,  if  one  dissent  to  the  conveyance,  his  share 
does  not  pass  to  the  other  grantees,  but  revests  in  the  grantor.^ 
The  equitable  principle,  that,  where  a  purchase  of  land  is  made 
by  two  persons,  with  a  view  to  expending  large  sums  of  money 
in  the  improvement  of  it,  they  shall  be  regarded  as  tenants  in 
common,  has  been  recognized  in  Pennsylvania.  But  the  inequal- 
ity of  the  sums  paid  by  the  respective  parties  seems  to  have 
been  considered  as  an  unimportant  circumstance;  and  it  is  inti- 
mated that  the  principle  is  inapplicable,  unless  the  case  is 

*  Petty  V.  Styward,  1  Ab.  Eq.  201;        '  Lake  v.  Graddock,  8  P.  Wms.  168. 
Rigden  v.  Yallier,  2  Yes.  258.  *  TreadweU  «.  Balkley,  4  Day,  896. 

■  Aveling  v.  Knipe,  19  Ves.  441. 
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clearly  shown  to  be  of  a  mercantile  nature,  and  connecte^l  with 
a  partnership  in  bu8iness.'(a) 

'  Dancan  v.  Forrer,  6  Bin.  108. 

(a)  Under  the  insolvent  law  of  Ma&sa-  for  partnership  purposes.  Cox  v.  Mc- 
chnsettM,  if  a  snrviving  partner  become  Bumey,  2  Sandf.  661. 
an  insolvent  debtor,  real  estate  purchased  Where  land  .is  purchased  in  the  name 
in  the  names,  with  the  funds,  and  for  the  of  one  partner,  and  not  used  for  partner- 
business  of  the  partners,  belongs  to  the  ship  purposes,  the  other  partner  has  no 
assignee,  who  may,  by  a  bill  in  equity,  interest  therein  as  survivor  of  the  grantee, 
compel  the  administrator,  widow  and  and  no  interest  passes  to  his  assignee  in 
heirs  of  the  deceased  partner,  to  convey  bankruptcy.  lb.  Though  such  land  was 
to  the  plaintiff  such  deceased  partner's  paid  for  with  the  partnership  funds,  it 
moiety  of  the  land,  for  the  benefit  of  could  oe  reached  only  by  the  creditors 
IMrtnenihip  creditors.  Buruside  v.  Mer-  of  the  partner  not  named  in  the  deed, 
rick,  4  Met.  687.  See  Tappan  r.  Bailey,  who  were  such  at  the  time  of  the  con- 
lb.  629.    In  Ohio,  in  case  of  a  partner-  veyance.    lb. 

ship  in  the  business  of  building,  &c.,  the  Where  real  estate  was  originally  pur- 
widow  of  a  deceased  owner  cannot  claim  chased  by  one  of  two  partners,  and  paid 
dower  as  against  partnership  creditors,  for  out  of  his  individual  funds,  and  the 
Sumner  v.  Sampson,  8  Ohio,  828.  only  interest  of  the  partnership  is  on  ac- 

So,  in  Vermont,  it  is  held  that  real  count  of  improvements  made  with  its 
estate,  belonging  to  partnership  funds,  funds;  the  actual  interest  of  such  part- 
should  follow  the  same  law  of  distribu-  ner,  at  least  his  individual  interest,  is 
tion  in  Chancery,  which  is  applied  to  liable  to  be  sold  on  execution.  But,  it 
persona]  property.  Rice  v,  Barnard,  20  seems,  the  partnership  creditors  have  a 
Term.  479.  The  same  rule  is  adopted  claim,  in  equity,  to  have  the  whole  value 
in  Tennessee.  Boyers  v.  Elliott,  7  of  the  improvements  applied  to  their 
Humph.  '2M,  debts,  in  preference  to  the  separate  cred- 

So,  in  New  York,  real  estate,  pur-  itors  of  the  individual  partner;  the 
chased  with  partnership  funds,  for  the  equitable  interest  in  such  improvements, 
use  of  the  firm,  although  the  legal  title  chargeable  with  the  debts  of  the  part- 
is in  a  member  or  members  of  the  firm,  nership,  will  pass  under  an  assignment 
is  in  equity  the  property  of  the  firm,  for  made  by  the  co-partners  for  the  benefit 
the  payment  of  its  debts,  and  for  the  of  the  partnership  creditors;  and  upon 
purpose  of  adjusting  the  equitable  claims  such  equitable  interest,  a  Judgment,  ob- 
of  the  co-partners  as  between  them-  tained  by  a  separate  creditor  against  the 
selves.  Smith  v.  Tarlton,  2  Barb.  Ch.  partner  who  purchased,  will  not,  as 
886;  Bnchan V.Sumner, 2  Barb. Ch.  166;  against  the  partnership  creditors,  be  a 
Pelmonioo  v.  Guillaume,  2  Sandf.  Ch.  lien.  Averill  v.  Loucks,  6  Barb.  19. 
866.  And  the  same  rule  applies  to  Where  real  estate  is  purchased  by  one 
leasehold  estate.  Day  v.  Perkins,  2  of  two  partners,  and  paid  for  out  of  his 
Sandf.  Cb.  869.  individual  fhnds,  and  improvements  are 

But  real  property  purchased  with  part-  made    thereon^    with    the    partnership 

nership  funds  for  partnership  pur|>oses,  funds,  between  the  time  of  the  giving  of 

and    which   remains    after    paying    thu  a  Judgment  by  one  of  the  partners  as  a 

debts  of  the  firm,  and    adjusting   the  security  fur  future  responsibilities,  and 

equitable  claims  of  the  different  mem-  the  incurring  of  such  responsibilities  by 

bers  of  the  firm,  as  between  themselves,  the  Judgment  creditor;  the  equitable  in- 

is  considered  and  treated  as  real  estate,  terest  of  the  other  partner,  to  be  reim- 

Bnckley  v.  Buckley.  11  Barb.  48.  bnrsed  his  share  of  the  funds,  applied  to 

Upon  the  death  of  one,  his  legal  title  such  improvement},  is  prior  to  the  lien 

passes  to  his  heirs.    Bucban  v.  Sumner,  of  the  Judgment.    Averill  v.  Loucks,  6 

2  Barb.  Ch.  165.     And  the  surplus  re-  Barb.  19. 

maiuing.  after  settlement  of  the  partner-  Where  a  lease,  taken  by  a  partner,  de- 

sbip  affairs,  is  treated  as  real  estate.  lb.  mises  the  premises  to  him  individually, 

To  constitute  real  estate  partnership  it  does  not  belong  to  the  partnership; 

property,   it  must  be   purchased    with  and  parol  evidence,  that  it  was  executed 

partnership  funds,  and  have  been  used  for  their  benefit,  is  inadmissible.     Otis 

V.  Sill,  8  Barb.  102. 


784  AMERICAN  LAW  OF  BEAL  PBOPEBTT. 

^  19.  While  the  case  of  joint  mortgagees  has  been  held  in 
England  an  exception  to  the  rule  of  sunrivorship;  in  this  country, 
where,  as  will  be  seen  hereafter,  joint  tenancy  is  for  the  most 
part  abolished,  it  is  held,  for  peculiar  reasons,  still  to  subsist 
between  parties  of  this  description.    (See  ch.  54,  s.  10.) 

§  20.  Bodies  politic  or  corporate  cannot  be  joint  tenants  with 
each  other,  nor  with  indiyiduals;  because  they  take  in  their  politi- 
cal capacity,  and  are  seised  in  several  rights,  by  several  titles 
and  capacities.    But  the  mere  designation  of  a  grantee  by  his 

A  and  B.  partners  as  nursery-men,  In  Pennsjlrania,  where  a  lease  is  made 

owned  land  in  common,  which  was  plant-  of  certain  coal  mines  to  two  persons  as 

ed  with  yonng  trees,  and,  there  not  beinff  tenants  in  common,  and  they  afterwarda 

land  enongh  for  their  business,  A  agreed  associate  themselves  as  partners,  for  the 

to  the  planting  of  partnership  trees  on  purpose  of  mining,  shipping  and  selling 

his  own  land.    This  piece  A  mortgaged;  coal  from  the  demised  premises,  for  the 

the  mortgage-  was  foreclosed,  and  the  whole  period  of  the  lease ;  the  leasehold 

land  purchased  by  G,  at  which  sale  B  is  thereby  converted  into  partnership  as- 

gave  public  notice  that  the  trees  belonged  sets,  and  becomes  the  proptirty  oi  the 

to  the  firm,  and  that  he  owned  one-half  firm.    Patterson  v.  Silliman,  4  Gas.  804. 

of  them.    B  filed  a  bill  to  close  up  the  If  such  lease  provides  that  any  trans- 

partnership,  and  also  prayed  for  a  decree  fer  or  assignment  of  the  lease,  or  per- 

against  G,  declaring  that  half  the  trees  mitting   it  to  be  seised  til  execution, 

belonged  to  him.    Held,  the  trees  were  should  work  a  forfeiture,  and  enable  the 

the  property  of  the  firm,  and  liable  for  lessors  to  re-enter,  without  prejudicing 

the  partnership  debts,  and  for  any  bal-  their  right  to  claim  damages;  such  for- 

ance  due  B  on  a  final  adjustment  of  the  feiture  is  not  incurred  by  a  sate  of  the 

partnership  accounts;  that  noither  the  leasehold  estate  under  a  decree  of  Gban- 

mortgagee  nor  the  purchaser  was  enti-  eery  as  the  property  of  the  firm.    Id. 

tied  to  protection  as  a  bona  fide  purchaser  An  intention  to  bring  real  estate  into 

without  notice;  and  that  B  could  en-  partnership  must  be  manifested  by  deed 

force  his  rights  against  them,  to  the  same  or  writing  placed  on  record;  and  parol 

extent  that  he  could  have  done  against  evidence  is  inadmissible,  that  real  estate, 

A.    King  r.  Wilcomb,  7  Barb.  268.    See  conveyed  to  two  persons  as  tenants  In 

Warren  v.  Davies,  lb.  820.  common,  was  purchased  and  paid  for  by 

In  Maryland,  it  has  been  held,  that,  in  them  as  partners,  and  was  partnership 

the  absence  of  any  express  agreement  property.     Ridgway's,  8tc.,  8   Harris, 

between  partners,  giving  to  their  real  es-  177. 

tate  the   character  of  personalty,  the  In  Tennessee,  where  an  entry  was  made 

widow  of  a  deceased  partner  may  claim  on  the  books  of  a  firm  by  one  of  the  part* 

an  allowance  from  the  proceeds  of  part-  ners,  charging  them  with  a  tract  of  land 

nership  lands  sold,  in  lieu  of  dower,  if  valued  at  a  given  price,  as  debtor  to  him, 

the  partnership  was  solvent  at  the  time  with  the  understanding  that  it  should 

of  its  dissolution.    Goodburn  v.  Stevens,  become  partnership  property;  held,  the 

6  Gill  1)  1  Md.  Gh.  420.  land  became  partnership  property,  and 

But  where  real  estate  had  been  used  subject  to  the  prior  lien  of  partnership, 

by  a  partnership  for  many  years  in  the  over  individual  debts.    Boyers  r.  Elliott, 

manufacture  of  Iron,  and,  upon  the  death  7  Humph.  204. 

of  one  partner,  his  heirs  came  into  the  In  Louisiana,  where  an  immovable  is 

partnership,  and  there  was  no  proof  of  purchased  by  a  commercial  partnership, 

any  articles  of  partnership;  held,  the  the  partners  become  Joint  owners,  and 

whole  partnership  estate,  whether  con-  none  of  them  can  alienate  it  without  the 

ststing  of  real  or  personal  property,  was  consent  -of  the  rest.    Weld  v.  Peters,  1 

in  equity  a  consolidated  fund,  to  be  ap-  La.  An.  482. 

propriated  primarily  and  exclusively  to  Where  immovable  property  belonging 

partnership  debts.     Goodburn  v.  Ste-  to  a  partnership  is  sold  by  one  of  the 

vens,  6  Gill,  1.  partners,  for  a  consideration  which  en- 
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corporate  character  will  hot  prevent  his.  holding  as  joint  tenant 
Thus,  if  a  conveyance  is  made  to  A,  bishop  of  B,  and  C,  to 
have  and  to  hold  to  them  and  their  heirs,  they  are  joint  tenants. 
So  the  rule  does  not  apply  to  the  conveyance  of  a  chattel  real, 
because  this  cannot  pass  in  succession.  Hence,  in  case  of  a  lease 
for  years  to  a  bishop  and  a  natural  person,  they  are  joint  tenants.^ 

§  21.  An  alien  and  a  citizen  may  be  joint  tenants;  but  the 
interest  of  the  former  is  subject  to  escheat.' 

^  22.  Husband  and  wife,  being  considered  in  law  as  one  person, 
cannot  take  by  moieties,  as  joint  tenants,  each  an  undiyided 
moiety  of  the  whole;  but  upon  a  conveyance  to  them  each  has 
the  entirety f  they  are  seised  pe9'  tout  and  not  per  my,  and  the 
husband  can  neither  forfeit  nor  aliene  the  estate  so  as  to  bind  the 
wife  after  his  death.  Neither  can  sever  the  jointure,  but  the 
whole  goes  to  the  survivor.  It  will  be  seen  hereafter  that  this 
rule  is  changed  in  some  of  the  States.(a)    Upon  this  principle, 

*  Co.  Lit.  190,  a.  ■  Co.  Lit,  180  b,  n.  2. 

nres  to  thA  benefit  of  tbe  partnership,  tlnnance  of  the  partnership,  extended  it 
and  the  other  partner,  though  informed  to  all  business  in  which  either  of  them 
of  the  sale,  makes  no  objection  to  it;  he  might  engage,  and  stipulated  that,  if 
V  ill  be  considered  as  having  ratified  it.  lb.  either  of  them  died  before  a  final  adjust- 
Where  seyeral  persons  buy  a  tract  of  ment  and  division  of  the  property,  owned 
land,  in  the  name  of  one,  for  the  purpose  by  them  jointly  or  individually,  the  sur- 
of  dividing  it  into  lots  and  squares,  and  vivor  or  survivors  should  KHr  or  inherit 
selling  at  a  profit  to  be  shared  among  all  the  property,  after  paying  all  debts 
them,  the  notes  and  assets,  as  well  as  against  all  or  either.  Held,  lands  bought 
the  unsold  lots,  are  subject  to  the  action  on  joint  account,  or  in  the  name  of  the 
of  partition;  and  a  suit  by  one  of  the  brothers  individually,  enured  to  the  ben* 
partners  against  the  other,  to  compel  eflt  of  the  partnership;  that,  if  one  of 
him  to  account  for  sales  made  by  him,  will  them  purchased  lands  in  his  own  name, 
not  be  barred  by  the  prescription  of  ten  and  sold  them,  taking  a  note  to  himself 
years.  Aiken  v.  Ogilvie,  12  La.  An.  858.  for  the  purchase-money,  such  note  vested 
In  Kentucky,  where  land  was  pur-  in  the  partnership,  at  least  in  equity i 
chased  by  a  firm,  but  not  used  in  their  and  that,  upon  the  death  of  the  payee, 
business,  and  afterwards  sold  under  exe-  the  surviving  partners  might  file  a  bill 
cution  against  one  partner;  and  it  did  in  their  own  names  for  the  enforcement 
not  appear  that  the  purchaser  had  notice  of  the  lien.  Houston  v,  Stanton,  11 
that  it  was  partnership  property;  held,  Ala.  412. 

not  liable  for  partnership  debts.  Buck  v.        In  Mississippi,  a  lease  was  made  to  sey- 

Winn,  II  B.Mon.  8*^.  eral  persons  in  their  individual  names. 

In  Alabama,  an  agreement  was  made  The  interest  of  one  was  sold  on  execution, 

between  throe  brothers,  which  recited,  Held,  the  purchaser  n)ight  maintain  an 

that    they    had    agreed    to    be    equal  action  for  partition  against  the  others,  in 

sharers    and   partners   in    the    product  the  absence  of  proof  that  he  had  express 

«)f  their  labor  and  that  of  those  under  or  implied  notice  of  the  equitable  lien 

their    care,    and    to    bear    equally  the  growing  out  of  partnership.    Cowden  v. 

expenw  of  carrying  on  a  farm,  stock.  Cairns.  28  Misa.  471. 
purchasing  land,  negroes  and  other  pro-        (a)  The  doctrine  above  stated  was 

perty,  whether  jointly  or  individually,  held  in  a  very  early  case, where  a  husband. 

The  articles  then  provided  for  the  con-  to  whom  with  his  wife  an  estate  had  been 

50 
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where  a  conveyance  is  made  to  husband  and  wife  and  a  third 
person,  the  two  first  take  one  moiety,  and  the  last  the  other.' 

§  23.  The  widow  of  a  joint  tenant  is  not  entitled  to  dower. 
The  survivor  comes  in  by  a  paramount  title,  which  he  may 
allege  in  pleading  as  derived  directly  from  the  grantor,  without 
naming  his  companion.' 

§  24.  It  was  formerly  held,  that,  where  lands  were  given  to  two 
women  and  the  heirs  of  their  two  bodies,  the  husband  of  one  of 
them  deceased  should  be  tenant  by  the  curtesy,  the  inheritance 

>  Lit.  291;  Go.  Lit.  187  a;  Harding  v*        '  Lit.  45;  Co.  Lit.  87  b. 
Springer,  2  Shepl.  407. 

conveyed,  waa  attainted  and  executed  for  to  hold  as  tenants  in  common,  has  been 

high  treason  in  the  murder  of  King  Ed-  held  to  make  them  snch.    Co.  Lit.  187 

ward  IL    The  heir  of  the  wife,  afler  her  b.;  1  Steph.  816  n.    But  a  conveyance 

death,  claimed  the  laud,  by  petition  to  to  A,  and  B  and  C,  his  wife,  and  their 

Edward  III.  against  a  stranger  to  whom  heirs,  as  tenants  in  common,  not  joint 

the  king  had  granted  a  patent  therefor;  tenants,  gives  to  A  one  moiety,  B  and  C 

and  upon  tcire  facias  had  judgment  in  the  other.    Johnson  v.  Hart,  6  W.  8l  S. 

his  favor.    Co.  Lit.  187  a.  *  819. 

It  has  been  held  in  Connecticut,  that.        Conveyance  to  a  husband  for  the  joint 

where  husband  and  wife  bring  an  action  benefit  of  himself  and  his  wife,  but  with 

to  recover  a  debt  due  her  before  marriage,  no  words  limiting  a  trust  for  her  separate 

and  land  is  set  off  to  them  on  execution  use,  though  expressly  excluding  him  from 

in  satisfaction  of  the  judgment,  they  be-  power  to  sell.    Held,  the  land  might  be 

come  joint  tenants  of  such  land,  as  they  taken  by  creditors  of  the  husband  for  his 

were   joint  tenants  of  the   judgment,  life.    Stoebler  v.  Knoce,  6  Watts,  181. 
Hommick  v.  Bronson,  6  Day,  290.  Where  a  wife  in  her  own  right,  and 

The  husband  may  bring  a  suit  fi>r  the  another  person,  whose  interest  was  pur- 

land  alone.    Jackson  v.  Leek,  19  Wend,  chased  by  the  husband  in  his  own  right, 

889.  And  the  effect  is  the  same,  whether  held  the  equitable  title  to  a  tract  of  land, 

the  land  be  limited  to  the  two  during  by  warrant,  snrvoy  and  possession,  and 

their  joint  lives,  with  remainder  to  the  a  patent  issued  for  the  whole  tract  to  the 

survivor  during  his  or  her  life,  or  to  the  husband  and  wife;  held,  though  nnder 

two  and  their  representatives  during  the  the  paient  the  husband  and  wife  each 

life  of  the  survivor.    Torrey  v.  Torrey,  took,  at  law,  the  entirety  of  the  tract, 

4  Kern.  480.  with  the  chance  of  excluding  by  snrvi- 

A  and  his  wife  conveyed  lands  to  their  vorship  the  heirs  of  the  other,  yet  the 

son,  the  defendant,  who.  in  consideration  wife's  equitable  estate  in  an  undivided 

of  such  conveyance,  demised  the  same  moiety  was  not  defeated,  but  descended 

premises  to  A  and  his  wife  during  their  to  her  children  at  her  death,  subject  to 

natural  lives,  and  the  life  of  the  longest  her  husband's  life  estate  as  tenant  by  the 

liver  of  them,  fVee  of  rent.    Afterwards  curtesy;  that  it  was  not  competent  fur 

the  defendant  went  into  possession  of  the  the  husband,  by  any  act  of  his,  to  divest 

lands,  under  a  verbal  agreement  with  A  the  equitable  estate  of  his  wife,  and  vest 

and  his  wife,  to  support  them,  and  to  re-  it  in  himself,  either  absolutely  or  contin- 

ceive  the  profits  of  the  lands  over  what  gently;  that  he  held  the  legal  title  to  the 

should  be  necessary  for  such  support.    A  undivided  moiety  of  his  wife  in  trust  for 

died    during    the    continuance    of  this  her  heirs;  and  that,  he  having  sold  the 

agreement.    In  a  suit  between  his  widow  land  to  bona  fide  purchasers  without  no- 

(the  plaintiff)  and  the  defendant  for  pos-  tice,  equity  would  compensate  the  heirs 

session  of  the  lands;  hold,  that  the  plain-  of  the  wife  out  of  the  estate  of  the  hns- 

tiff  was  entitled  to  recover.    4  Kern.  480.  band.    Morman  v.  Cunningham,  5  Grat  t. 

A  grant  to  husband  and  wife,  expressly  08. 
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being  executed.  Lord  Coke  says,  that  Littleton  has  cleared  up 
this  doubt,  by  showing  that  the  inheritance  is  not  executed,  and 
therefore  that  there  is  no  curtesy.' 

§  25.  One  joint  tenant,  as  has. been  already  intimated,  cannot 
charge  or  encumber  the  estate  to  bind  the  other  who  survives 
him;  as,  for  instance,  by  a  rent^charge  6r  recognizance.  So,  if 
one  joint  tenant  suffers  a  judgment  to  be  entered  up  against  him, 
and  dies  before  execution  of  it,  no  execution  can  be  had.  Though 
an  execution  sued  in  his  life  binds  the  survivor;  and  all  charges 
bind  the  party  himself  who  makes  them,  during  his  life;  or,  if 
he  survive  the  other,  absolutely.'(a) 

^  26.  An  exception  to  this  rule,  however,  is  a  lease.  A  joint 
tenant  may  bind  his  fellow  by  a  lease  for  years,  even  though 
limited  to  commence  only  after  his  own  death.  Even  in  such 
case,  it  is  said  to  be  an  immediate  disposition  of  the  land.'  But, 
where  one  of  two  joint  tenants  for  life  leased  for  years  his  own 
moiety,  to  commence  from  the  death  of  the  other,  and  the  other 
moiety  by  the  same  instrument  to  commence  from  his  own  death, 
and  died;  held,  the  whole  was  void,  because  he  had  no  power 
to  lease  his  companion's  share,  and  the  lease  of  his  own,  over 
which  he  had  power,  was  not  to  commence  till  the  other's  death.^ 

^  27.  Although  a  joint  tenant  cannot  charge  or  incumber  the 
estate,  so  as  to  affect  the  right  of  survorship,  yet  he  may  convey 
his  whole  interest;  and  in  this  way,  as  will  be  presently  seen, 
sever  the  tenancy. 

^  Co.  Lit.  80  a,  188  a;  2  Cruise,  886.  Yern.  828;  Gould  v.  Kemp,  2  Mj.  &  K. 

'  Co.  Lit.  184  a,  186  a;  Lit.  286;  Ld.  810. 

Abergayeny'b  case,  6  Rep.  78.  *  Wbitlock  v.  HuntweU,  2  Rolle's  Abr. 

'  Co.  Lit.  186  a;  Clerk  v.  Clerk,  2  89;  (tii/^a,  sec.  86.) 

(a)  In  Connecticut,  a  Joint  tenant  may  18,  n.$  Davis  v.  Logan,  9  Dana,  186;  4 

charge  his  share  with  bis  private  debts.  Kent,  87,  n.;  Mayburry  v.  Brien,  16 Pet. 

Remington  v.  Cady,  10  Conn.  44.    The  21.    See  Menifee  v,  Menifee,  8  Eng.  9; 

common  law  rule,  that  no  title  to  dower  supra j  ch.  11. 

attaches  on  a  Joint  seisin,  on  account  of  In  Maine,  where  A  and  B  Jointly  and 
the  mere  possibility  tbat  the  estate  may  equally  erected  houses  in  a  block,  after- 
bo  defeated  by  suryivorsbip,  does  not  wards  made  a  parol  partition,  and  each 
prevail  in  Korth  Carolina,  South  Caro-  occupied,  sold  and  received  the  price  of 
Itna,  Indiana  and  Kentucky,  or  probably  his  own  portion;  held,  there  was  not  suf- 
any  other  States,  where  the.  ju9  accref  flcent  proof  of  sole  seisin  to  give  a  title 
cendi  is  abolished.  Lit.  sec.  46;  Ind.  L.  to  dower.  Hamblinv.  Bank,  &c.,  1  Appl. 
188.  p.  290;  Reed  v.  Kennedy,  2  Strobh.  66. 
67;' Weir  v.  Tate,  4  Ired.  264;  8  Blackf. 
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§  28.  It  is  said,  that,  in  conseqiicnce  of  the  iDtimate  union  of 
interest  and  possession  between  joint  tenants,  they  are  obliged 
to  join  in  many  acts,  such  as  fealty^  in  England.  But,  on  the 
other  hand,  there  are  many  coses,  where  the  act  of  one  is  regarded 
in  law  as  that  of  the  whole.  Thus  the  entry  of  one,  and  the 
seisin  thereby  acquired,  enure  to  the  benefit  of  all.  So,  in  case 
of  a  joint  lease  by  them,  a  surrender  to  one  is  a  surrender  to 
both.  So,  if  one  commit  waste,  the  others  forfeit  the  land, 
though  he  alone  is  liable  to  treble  damages.^ 

§  29.  The  possession  of  one  joint  tenant  being  in  law  that  of 
the  other  also,  one  cannot  disseise  another  but  by  actual  ouster. 
Thus,  in  England,  a  fine  levied  by  one  of  the  whole  land  is  no 
disseisin.^ 

\  30.  Joint  tenants,  having  one  entire  and  connected  right, 
must  in  general  join  ana  be  joined,  in  all  actions  respecting  the 
e8tAte.^(a) 

§  31.  Some  other  incidents  of  joint  tenancy,  common  to  this 
estate  and  to  tenancy  in  common,  will  be  considered  hereafter. 

\  32.  It  is  said,  that  a  joint  tenancy  may  be  severed,  by  the 
destruction  of  any  of  its  constituent  unities,  except  that  of  time, 
which,  as  it  relates  solely  to  the  commencement  of  the  estate, 
cannot  be  affected  by  any  subsequent  transaction.^ 

^  33.  A  joint  tenancy  is  destroyed  by  destruction  of  the  unity 
of  interest^  which  may  take  place  either  by  act  of  parties  or  act 
of  law.* 

§  34.  It  has  been  seen,  that  there  may  be  joint  tenants  for  life, 
remainder  to  the  heirs  of  one  of  them;  or,  in  other  words,  that 

"  Co.  Lit.  67  b;  lb.  49  b;  Ford  v.  Grey,  »  4  Kent,  869. 

6  Mod.  44;  2  Cruise,  887;  2  Inst.  802.  *  2  Craise,  388. 

*  Fisher  v.  Wigg,  1  Salk.  892;  Reading  *  lb. 
V.  Royston,  2.  428. 

(a)  In  Mississippi  it  is  expressly  pro-  practice  for  one  joint  tenant  to  sne  alone, 

vided,  that,  in  real  and  mixed  actions,  a  1  Swift.  102.    In  Mississippi,  one  Joint 

defendant  may  plead  in  abatement,  that  tenant  may  alone  maintain  a  merely  pos- 

another  person  holds  the  land  jointly  sessory  action  for  the  joint  premises,  the 

with  .himself.    Missi.  Rev.  C.  116.     So  possession  of  one  being  in  law  the  pos- 

in  Virginia.     1  Vir.  Rev.  C.   237.    In  session  of  all.    Rabe  v.  Fyler.  10  S.  & 

Rhode  Island,  a  salt  for  the  land  may  be  M.  440. 

brought  by  all  the  tenants,  or  any  two  So,  one  may  maintain  forcible  irntry 

of  them,  or  one  alone.     R.  I.  L.  208.  and  detainer,  to  recover  possession,  the 

In  Connecticut,  it  has  always  been  the  title  not  being  involved.    lb. 
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one  joint  tenant  may  have  a  life  estate  and  the  other  a  fee.  The 
\7h0le  interest  being  created  at  one  time,  the  fee-simple  cannot 
merge  the  jointure  which  had  no  previous  existence.  But  it  is 
otherwise,  where  one  of  several  joint  tenanU  for  life  takes  a 
conveyance  of  the  fee,  after  the  creation  of  the  original  joint 
estate;  the  jointure  is  severed  by  a  merger  of  the  life  estate  in 
the  fee-simple.  It  is  said,  that,  if  such  tenant  for  life  might  pur- 
chase the  reversion  in  fee,  and  still  retain  his  life  estate,  he 
would  have  power  to  convey  the  reversion  by  itself,  which,  it 
has  been  seen,  the  law  does  not  allow,  where  the  two  estates  are 
joined  by  the  original  limitation.\a)  So  where  there  are  joint 
tenants  for  life,  and  a  new  conveyance  in  tail  is  made  to  them; 
the  joint  tenancy  is  severed.^  So  a  descent  of  the  fee  to  one  of 
two  joint  tenants  for  life  severs  the  joint  tenancy.  Thus,  where 
one  devised  to  his  two  youngest  sons  for  life,  and  afterwards  the 
reversion  came  to  one  of  them  by  descent  from  the  eldest  son; 
held,  a  severance  of  the  jointure.^  It  would  seem,  from  analogy 
to  the  distinction  already  stated,  that,  if  the  devise  were  made 
for  life  to  the  eldest  son  and  other,  as  the  reversion  and  life  estate 
must  come  to  the  former  by  the  same  event,  the  death  of  the 
testator,  the  joint  tenancy  for  life  would  still  exist 

§  35.  Another  mode  of  severance  is  by  destroying  the  unity 
of  title.  Thus,  if  one  joint  tenant  conveys  his  interest  to  a  third 
person,  inasmuch  as  this  person  claims  title  by  conveyance  from 
the  joint  tenant,  and  the  remainidg  joint  tenant  claims  title  by 
the  original  conveyance,  the  jointure  is  severed.^  And  such 
conveyance  destroys  the  unity  of  possession  as  well  as  of  title. 
The  remaining  joint  tenant  and  the  gi*antee  have  several  freeholds. 

§  86.  A  lease  for  life  by  one  joint  tenant  operates  as  a  sever- 
ance. And  the  severance  applies  to  the  reversion,  as  well  as 
the  particular  estate.  A  lease  for  years  operates  as  a  severance 
pro  tatito.  So  an  under-lease  by  one  of  two  joint  tenants  for  years.* 

'  Co.  Lit.  182  b;  Wisecot'g  Case,  2       *  Lit.  292. 
Rep.  80.  *  Lit.  802;   Co.  Lit.  192  a.     (Supra, 

*  Co.  Lit.  182  b.  MC.  26.) 

'  Robert,  &c.,  2  And.  202. 

(a)  This  distinction  is  analogous  to  that    struction  of  contingent  remainders.   See 
above  mentioned,  in  regard  to  the  de-    p.  784. 
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§  37.  It  has  been  held,  in  equity,  that  a  joint  tenancy  in  a 
trust  term  may  be  severed  by  a  mortgage  made  by  one  of  the 
tenants.  This,  however,  is  contrary  to  the  general  principle, 
that  no  charge  upon  the  estate  shall  interfere  with  the  right  of 
survivorship.^  And  a  conveyance,  which  is  in  law  invalid,  will  not 
operate  to  sever  a  joint  tenancy,  even  in  equity;  as,  for  instance, 
a  conveyance  made  to  the  wife  of  the  tenant,  though  immediately 
before  his  death,  and  for  the  purpose  of  providing  for  her.' 

§  38.  Whether  mere  articles  of  agreement  may  in  equity  ope- 
rate as  a  severance  of  joint  tenancy,  seems  to  be  a  doubtful 
point,  though  the  prevailing  opinion  is  that  they  may  .'(a)  But, 
when  made  by  an  infant,  they  do  not  have  this  effect.  Being  in 
their  nature  avoidable  by  the  party,  it  is  in  the  discretion  of  the 
court  of  equity  either  to  give  or  refuse  its  assistance.  It  may 
model  such  a  contract  at  pleasure.  And,  in  the  view  of  equity, 
a  surviving  joint  tenant  is  not  considered  as  a  mere  volunteer, 
but  as  claiming  by  title  paramount,  like  the  issue  under  an 
entailment.  If  the  other  tenant  had  died  first,  the  infant  might 
have  avoided  his  act,  and  claimed  by  survivorship.  Hence,  to 
set  up  this  act  as  a  severance,  would  be  manifestly  unequal  and 
unjust.  Upon  these  grounds,  articles  of  agreement,  by  which 
a  female  infant,  upon  her  marriage,  covenanted  with  her  proposed 
husband  and  trustees  to  settle  her  lands,  held  in  joint  tenancy, 
upon  the  husband,  were  held  not  to  be  vaUd  in  equity  against 
the  claim  of  the  surviving  joint  tenant.^ 

§  39.  A  joint  tenancy  cannot  be  severed  by  devise.(b)  A  devise 
takes  effect  only  by  the  death  of  the  testator,  which  also  vests  the 
title  by  survivorship  in  the  remaining  tenant;  and,  the  two  claims 
being  concurrent  in  time,  the  law  gives  priority  to  the  latter.' 

>  York  V.  Stone,  1  Abr.  £q.  298;  1  *  Hay  «.  Hook,  Go.  Lit.  246  a.  n.  1; 

Salk.  15S.  Darnfbrd  v.  Lane,  1  Bro.  112. 

*  Moyaev.  Giles,  Prec.  in  Gha.  124.  *  Lit.  287;  Go.  Lit.  185  b;  Swift  v, 

'  Musgrave  v.  Dashwood,  2  Vern.  68;  Roberts,  1  Bl.  Bep.  476. 

Hinton  v.  Hinton,  2  Yes.  684;  Rigden  v. 

Vallier,  2  Ves.  jr.  267. 

(a)  A  and  B  being  interested  In  a  ftind  joint  tenancy.    Goald  v.  Kemp,  2  Mylne 

as  joint  tenants.  A,  by  letter  to  B,  en-  &  K.804. 

gages  to  secnre  to  bis  family,  in  any  way  '  (6)  An  ancient  statute  in'  Sonth  Gar- 

D  may  desire  by  bis  will,  a  moiety  of  olina,  not  now  in  force,  prorided  other- 

the  fund.     Held,  a  severance  of  the  wise. 


JOINT  TENANCT.  791 

§  40.  If  a  joiat  tenant  makes  a  will,  and  then  becomes  solely 
seised  by  survivorship,  the  will  does  not  operate  upon  the  title 
8o  acquired,  without-  republication.^ 

§  41.  A  severance  may  be  effected  by  the  alienation  of  one 
joint  tenant  to  another.  It  is  said  that  this  should  be  done  in 
the  form  of  a  release,  because  both  are  actually  seised  of  the 
estate  before.^ 

§  42.  If  there  are  three  joint  tenants,  and  one  of  them  releases 
to  one  of  his  companions,  the  latter  holds  one-third  of  the  land 
in  common,  and  he  and  the  other  tenant  hold  two-thirds  as  joint 
tenants.  But  if  one  release  to  all '  the  others,  they  hold  in  law 
under  the  original  conveyance,  and  not  under  the  release;  and 
therefore  remain  joint  tenants  as  before.^ 

§  43.  By  accepting  a  release  from  his  companions,  a  joint  ten- 
ant recognizes  the  validity  of  any  previous  charge  upon  the 
estate  made  by  the  releasor,  which  he  might  have  avoided  under 
the  title  by  survivorship.  Thus,  if  one  joint  tenant  grant  a 
rent-charge  from  the  land,  and  afterwards  release  to  the  other 
and  die;  although,  as  between  the  two  joint  tenants  themselves, 
the  releasee  holds  not  by  the  release  but  by  the  original  joint 
conveyance,  yet,  as  to  the  grantee  of  the  rent,  he  claims  under 
the  release,  and  therefore  his  title  is  subordinate  to  the  rent.^ 

§  44.  Joint  tenants  may  make  a  severance  by  voluntary  parti- 
tion.    But  such  partition  must  be  by  deed.^ 

§  45.  At  common  law,  one  joint  tenant  could  not  compel 
another  to  make  partition.  But  by  statutes  31  Hen.  VIII,  ch. 
1,  and  32  Hen.  VIII,  ch.  32,  joint  tenants  are  enabled  to  make 
partition  of  their  estates  by  means  of  compulsory  legal  process, 
called  a  ivrit  of  partition.  And,  by  Stat.  8  and  9  Wm.  Ill,  ch. 
31,  this  process  is  much  simplified.  The  methods  of  obtaining 
partition  in  the  United  States,  which  are  substantially  the  same 
in  relation  to  joint  tenants  and  tenants  in  common,  will  be  par- 
ticularly considered  hereafter. 

>  4  Kent,  860;   Swift  «.  Roberta,  8        *  Co.  Lit.  185  a;  Abergayeny's  Case, 
Barr.  1488;  Ambl.  617.  6  Rep.  78  b. 

*  2  Cniise,  842.  .  *  2  Craise,  848. 

'  Lit.  804;  2  Craise,  842. 
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CHAPTER  LIV. 


TENANCT  IN  COMMON 

1.  Three  forms  of  joint  ownership  in    22.  Estate'in  common  subject  to  the  samo 

England.  rules  with  a  seyeral  estate. 

2.  Go-parcenary;  obsolete  In  the  Uni-    24.  But  a  tenant  cannot  conyej  by  metes 

ted  States.  and  bounds. 

S*  Tenancy  in  common,  what.  28.  General  rights  and  remedies  of  ten- 

6.  Joint  tenancy  fayored  in  England,  ants  in  common,  &c.;  receipt  of 

but  discountenance  in  the  Uni-  rents,  Sk.,  by  one;  assumpsit,  &c. 

ted  States;   statutory  provisions  29.  Trespass,  waste,  Sk. 

changing  it  into  tenancy  in  com-  81  •  Whether  the  possession  of  one  is 

mon.  adverse  to  the  other;   disseisin; 

7.  Exceptions — husband  and  wife.  limitation:  purchase  by  one; 
10.  Joint  mortgagees.  whether  it  enures  to  the  use  of 
18.  Trustees  and  executors.  the  other. 

14.  Statutes  apply  to  vested  estates.  46.  Form  of  action  by  tenants  in  com- 

18.  Legislative  grants.  mon  for  the  land. 

^  1.  Br  the  English  law,  as  has  been  stated  (cL  53),  there  are 
three  modes  in  which  several  persons  may  own  real  estate 
together,  viz:  joint  tenancy,  co-paixenaryy  and  tenancy  in  com- 
mon.   The  first  of  these  has  been  already  considered. 

§  2.  The  second  mode  of  joint  ownership— co-jparcemiry — 
always  arises  from  de9cent.{a)  At  common  law,  it  took  place 
when  a  man  died  seised  of  an  inheritance,  and  left  no  male 

(is)  Devise  by  A  to  trustees,  upon  trust  lot,  and,  being  tenants  in  common,  they 

to  sell  as  soon  as  conveniently  might  be,  were  not  entitled  to  present  wucceeMwe 

except  an  advowson,  and  certain  heredi-  according  to  seniority,  as  in  the  case  of 

taments  in  the  same  parish,  the  sale  of  co-parceners.    Johnstone  v.  Baber,  89 

which  should  be  postponed  until  after  Eng.  L.  &  £q.  189. 

the  death  of  A's  eldest  son  W.,  who  was  It  is  said,  one  may  be  a  parcener  with 

then  incumbent.    The  proceeds  were  to  himself;    as  where  one-half  of  an  es- 

be  held  in  trust  for  his  children,  as  ten-  tate  descends  to  him  fV-om  the  father, 

ants  in  common.    Held,  the  right  of  pre-  and  one-half  from  the  mother,  in  which 

sentation  previous  to  the  sale  passed  by  case,  upon  his  death  without  lineal  heirs, 

the  will,  and  did  not  descend.    Also,  if  the  former  descends  to  his  father's,  the 

the  children  could  not  agree  whom  to  latter  to  his  mother's,  heirs.    1  Washb. 

nominate  for  presentation  by  the  trus-  K.  P.  429. 
tees,  the  question  was  to  be  decided  by 
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issue,  but  two  or  more  daughters,  or  other  male  or  female 
representatives.  Co-parceners  have  distinct  estates,  with  a  right 
to  the  possession  in  common,  and  each  may  alienate  her  share. 
So  one  may  release  to  another,  with  the  same  effect  as  in  .case 
of  joint  tenancy.^ 

§  3.  Co-parceners,  like  joint  tenants,  have  a  unity  of  title, 
interest  and  possession.  They  are  also  said  to  be  seised  per  my 
et  per  tout  But  still  there  is  no  survivorship  between  them,  and 
either  may  devise  her  estate.^  They*  continue  to  hold  by  descent, 
even  after  the  co-parcenary  is  dissolved  by  partition.' 

§  4.  The  common  law  learning  of  partition,  in  respect  to  par- 
ceners, is  called,  by  Lord  Coke,  a  cunning  learning,  and  is  said 
to  be  replete  with  subtle  distinctions  and  antiquated  erudition. 
But,  in  the  United  States,  as  land  descends  to  all  the  children 
equally,  whether  male  or  female,  the  common  law  definition  of 
co-parcenary  has  become  inapplicable;  and  the  English  doctrines 
in  relation  to  it  are  also  of  little  importance,  because  the  owner- 
ship of  joint  heirs  is  in  some  of  the  States  expressly  declared 
to  be,  and  in  all  of  them  is  in  effect,  a  tenancy  in  common.(a) 
It  is  said,  the  technical  distinction  between  co-parcenary  and 
estates  in  common  may  be  considered  as  essentially  extinguished 
in  the  United  States.*  The  only  peculiar  incident  of  the  former 
is,  that  partition  may  be  made  among  parceners  by  the  probate 
courts,  to  which  the  settlement  of  the  estates  of  deceased  persons 
appertains.^ 

§  5.  Tenancy  in  common,  by  the  English  law,  is  where  two  or 
more  persons  hold  lands  and  tenements  by  several  titles,  not  by 
a  joint  title,  and  occupy  them  in  common.  The  only  unity 
required  between  such  tenants  is  that  of  possession.*  It  has 
already  been  seen  (ch.  58,)  that  a  tenancy,  which  would  other- 

^  4  Kent,  864.  Rep.  in  Ghy.  26;  CBennon  v.  Roberts,  2 

*  lb.  Dana,  &4;  N.  H.  Rev.  St.  242. 

'  Doe  V.  Dixon,  6  Ad.  &  EU.  834.  *  Spencer  «.  Austin,  88  Verm.  258. 

*  4  Kent,  864.  See  Wiggin  v.  Wiggin,  48  N.  H.  661. 

*  1  Swift,  104.    See  Drnry  o.  Drory,  1 

(a)  It  is  recognized  hy  name  in  some  of  lands,  Stc.,  take  as  co*-parceners,  and 

of  the  States.    Prince,  641;   Ky.   Rev.  are  so  treated  by  the  act  of  1820,  c  101, 

L.  660.    In  Maryland,  the  children  of  sec.  5.    Hoffar  «.  Dement,  5  Gill.  182. 
parents  who  die  intestate,  seised  in  fee 
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wise  be  a  joint  tenancy,  for  the  want  of  unity  in  interest,  title  ot 
time,  is  held  a  tenancy  in  common. 

§  6.  The  common  law  favored  title  by  joint  tenancy,  by  reason 
of  the  right  of  survivorship.  Its  policy  was  averse  to  the 
division  of  tenures,  because  this  tended  to  multiply  the  feudal 
services,  and  weaken  the  efficacy  of  that  connectipn.  But  it  has 
been  said,  that  the  reason  of  that  policy  had  ceased  with  the 
abolition  of  tenures,  and  that  even  the  courts  of  law  were  no 
longer  inclined  to  favor  joint  tenancy;  and  it  has  been  seen,  (ch. 
53,)  that  survivorship  is  discountenanced  by  a  court  of  equity. 
In  the  United  States,  where  feudal  tenures  are  unknown,  upon 
the  ground  that  tenancies  in  common  are  more  beneficial  to  the 
commonwealth  and  consonant  to  the  genius  of  republics,^  the 
old  English  doctrine  upon  this  subject  has  been,  not  partially 
qualified  or  subjected  to  occasional  exceptions,  but  actually 
reversed  in  nearly  all  the  States.  In  England,  where  several 
persons  own  land  together,  they  are  joint  tenants,  unless  there 
is  some  special  reason  for  a  different  ownership;  but  in  the 
United  States,  in  the  absence  of  such  reason,  they  are  tenants 
in  common.  Chancellor  Kent  remarks,^  that  in  this  country  the 
title  by  joint  teqancy  is  veiy  much  reduced  in  extent,  and  the 
incident  of  survivorship  still  more  extensively  destroyed.(a) 
Inasmuch  as  survivorship  is  the  only  impoi*tant,  practical  inci- 
dent, which  distinguishes  joint  tenancy  from  tenancy  in  common, 
it  is  a  question  of  no  great  consequence,  whether  one  or  the 
other  of  these  forms  is  adopted  in  changing  the  old  law.(6) 

^  Shaw  V.  Hearsey,  6  Mass.  522.  *  4  Kent,  861. 

(a)  In  the  Plymouth  Colony,  in  1648,  (In  South  Carolina,  it  is,  said,  snrri- 

it  was  enacted  by  the  general  court,  that  vorship  is  not  abolished,  but  joint  tenants 

survivorship  should  not  apply  to  Joint  may  devise  thoir  estates.   4Kent,  861n.) 

tenants.    4  Kent,  862,  n.  In  Maryland  and  New  Jersey,  an  estate 

(6)  It  seems,  a  limitation  may  be  such  in  Joint  tenancy  can  be  created  only  by 

as  to  constitute  tenants  in  common,  with  an  express  declaration  that  the  land  is  to 

benefit  of  survivorship.    Doe  v.  Abey,  1  be  owned  in  this  way. 

M.  &S.  428.  (In  Delaware,  persons  occupying  va- 
cant land  in  mixed  possession,  prior  to 

In  Indiana,  Joint  tenancies  are  changed  the  act  of  1848.  become  tenants  in  common 

into  tenancies  in  common.     In  South  under  that  act.    Tnbbs  v.  Lynch,  4  Uar* 

Carolina,  the  death  of  one  Joint  tenant  ring.  621.) 

operates  as  a  severance,  and  his  estate  In  New  York.  Delaware,  Michigan.  A r- 

passes  to  his  heirs,  as  in  case  of  a  tenancy  kansas.  Illinois.   Wisconsin,  California, 

in  common.    So  in  Ohio.  Pennsylvania  and  Missouri^  an  exception 
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§  7.  From  the  recapitulation  of  the  statutory  proyisioDs  in 
the  Several  States^  it  appears  that,  in  sonie  of  them,  joint  ten- 
ancy has  been  unquaUfiedly  abolished,  while  in  others  it  is  still 
retained  in  certain  enumerated  cases,  for  which  it  is  peculiarly 
adapted;  as  in  case  of  husband  and  wife,  of  executors  and  trus- 
tees, and  of  mortgagees.  Massachusetts,  Vermont,  Wisconsin  and 
Michigan  are  the  only  States  in  which  conveyances  to  husband 

is  made  from  the  same  proTlsion  in  re-  A  and  B,  if  A  dies,  B  is  entitled  to  the 

l^rd  to  execators  and  trustees.  In  Massa*  mortgage  and  notes*    If  A  has  coUectod 

chasetts,    Vermont   and   Pennsylyania,  a  part  of  the  money,  and  dies  insolvent, 

trustees  alone.    In  some  of  these  States,  B  may  collect  the  balance,  and  retain 

the  phraseology  is,  that  a  joint  tenancy  enough  for  his  own  indemnity,  as  an 

shall  not  arise,  unless  it  is  declared  that  equal  owner.    1  Appl.  480.) 

the  parties  are  to  hold  as  joint  tenants,  In  North  Carolina,  there  is  no  surri- 

''and  not  as  tenants  in  common;"  but  vorship  between  joint  tenants,  except 

probably  no  particular  signlflcancy  is  to  in  the  case  of  partners  in  business,  and 

be  attached  to  this  last  expression.  here  only  for  the  purpose  of  settling  the 

In  Tennessee,  Georgia,  Texas,  Florida,  joint  concern.    After  such  settlement, 

Pei^nsylvania,  Mississippi,  Illinois   and  the  survivor  pays  over  the  balance  due, 

Alabama,  survivorship  between  joint  ten-  to  the  representatives  of  the  deceased 

ants  is  expressly  abolished  by  statute,  partner.      Ind.   Revised  Laws,  290;    1 

In  Connecticoti  the  doctrine  was  exploded  Brev.  Dig.  485 ;  Phelps  «.  Jepson,  1  Root, 

in  an  early  decision,  and  the  law  has  48,  (A.  D.  1769);  1  Swin,  104;  1  N. 

never  been  since  contradicted.  T.  Rev.  St.  727;  Md.  L.  1822,  98;  IN. 

In  Vermont,    Massfcbusetts,  Maine,  J.  L.  556;  Del.  St.  1829, 167;  Rev.  Sts. 

New  Hampshire  and  Rhode  Island,  there  286;  Mass.  Rev.  St.  406}  Illin.  Rev.  L. 

mnst  be  express  words,  or  an  intention  180,  474;  Misso.  St.  119;  Aik.  Dig.  129; 

to  thai  effect,  to  create  a  joint  tenancy;  1  Smith's  St.  186-7;  Verm.  L.  177;  R. 

and.  in  Vermont,  the  statute  is  declared  I.  L.  208-9;  Purd.  417;  4  Kent,  861; 

applicable  to  estates  previously  created,  Mich.  Rev.  St.  258;  Ark.  Rev.  St.  189; 

as  well  as  those  which  might  arise  sub-  Me.  Rev.  St.  872;  Verm.  Rev.  St.  810; 

sequently.    The  same  provision  is  made  Kinsley  v.  Abbott,  1  Appl.  480;  Wise. 

in    Wisconsin,    Minnesota,    California,  Rev.  Sts.  ch.  56,  sec.  44;  Ind.  Rev.  Sts. 

Iowa.  Oregon  and  Kansas.  201;  1  N.  G.  Rev.  St.  258;  Minn.  Gomp. 

(In  Massachusetts,  it  shall'' manifestly  Sts.  c.  82,  s.  44;  Wood,  Gal.  Dig.  104; 

appear  from  the  tenor  of  the  instrument."  Iowa.  Rev.  c.  95,  s.  2214 ;  Oreg.  L.  1855, 

Subfltantially  the  same  language  in  Maine  519;  Kans.  Gomp.  2,  1862,  c.  41,  s.  8; 

and  New  Hampshire.    In  Rhode  Island,  Gobb,  Geo.  Dig.  1851,  298-545;  Oldh.  & 

words  ''clearly  and  manifestly  showing  W.  Tex.  Dig.  245;  Thomp.  Flori.  191; 

otherwise.")-  Sergeant  v.  Steinberger,  2  Ohio,  805. 

In  Massachusetts.  Maine,  Wisconsin,  In  Virginia  and  Kentucky,  (1  Vir. 

Indiana,  Michigan,  Mississippi  and  Min-  Rev.  G.  81;  2  Ky.  Rev.  L.  876-7,)  it  is 

nesota,  another  exception  from  the  gene-  provided,  that,  of  whatever  kind  the  es- 

ral  provision  is  made  in  relation  to  mort-  tate  may  be,  it  shall  not  pass  to  surviv- 

fug§M;  and,  in  Wisconsin,  Massachusetts,  ors,  but  shall  descend,  may  be  devised, 

[ichigan,  and  Vermont,  conveyances  to  and  shall  be  subject  to  debts,  charge.<i, 

huMband   and   vfife.    While    in    Rhode  curtesy  and  dower,  and  be  considered  to 

Island,  on  the  contrary,  conveyances  to  every  other  intent  and  purpose  in  the 

husliand  and  wife  are  expressly  declared  same  manner  as  if  it  had  been  a  tenancy 

not  to  be  an  exception.  in  common. 

(InOhio,  a  conveyance  to  husband  and  But  it  has  been  held  in  Kentucky 

wife  jointly,  their  heirs  and  assigns  and  that  a  conveyance  to  trustees,  in  pursu- 

the  survivor  of  them,  his  or  her  separate  ance  of  a  previous  statute,  and  for  the 

heirs.  &c.,  gives  them  a  joint  estate  while  benefit  of  a  literary  seminary,  vests  the 

fthe  lives,  and  upon  her  death  vests  the  title  in  them,  and  their  tuccetsors.  though 

fee  in  him.    Lewis  v.  Baldwin.  11  Ohio,  not    named.      Ghurchill  v,  Grundy,  5 

852.    In  Maine,  In  case  of  a  mortgage  to  Dana.  99. 
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and  wife  are  expressly  excepted  from  the  general  provision  ol 
the  statute.  Khode  Island  is  the  only  one  in  which  they  are 
expressly  included.  But  the  prevailing  rule  of  American  law- 
is,  that  the  case  of  husband  and  wife  is,  by  implication^  not 
included  in  the  general  provisions  upon  this  subject.  The  rea- 
sons for  making  this  exception,  equally  applicable,  it  seems,  in 
all  the  States,  are  thus  stated  by  the  court  in  Virginia.^ 

§  8.  Though  a  jointure  might  be  destroyed  by  various  acts, 
yet,  at  the  common  law,  there  was  no  mode  by  which  a  partition 
might  be  compelled.  To  remedy  this  inconvenience,  the  Stat- 
utes of  81  and  32  Henry  Vlll  were  passed.  These  speak  of  all 
joint  tenants;  but  they  have  never  been  supposed  to  reach  the 
case  of  husband  and  wife.  All  the  books  agree,  not  only  that 
husband  and  wife  cannot  enforce  partition,  but  that  they  cannot 
make  it  even  by  mutual  consent.  It  is  a  aole^  and  not  a  joint 
tenancy.  They  have  no  moieties.  Each  holds  the  entirety. 
Notwithstanding  any  act  of  the  husband,  the  wife,  upon  his 
death,  takes  the  whole;  not  by  survivorship^  which  implies  an 
accession  of  something  not  owned  before,  but  by  virtue  of  the 
original  limitation;  and,  as  if  the  land  had  been  given  to  them 
during  the  lives  of  both,  and,  after  the  death  of  either,  to  the 
survivor  alone.  The  expressions,  jointure,  joint  tenancy,  &c., 
are  indeed  often  applied  to  the  ownership  of  husband  and  wife; 
but  only  because  these  words  approach  nearer  to  a  description 
of  the  estate  than  any  others  which  could  be  used  without  cir- 
cumlocution. This  doctrine  is  said  to  have  been  settled  for  ages.* 
The  law  stood  thus  when  the  Virginia  act  was  passed,  being 
substantially  a  copy  of  the  English  statutes;  and  this  act  must 
be  supposed  to  have  recognized  the  established  principle  in 
relation  to  husband  and  wife.  Hence,  when  it  provides,  that 
upon  the  death  of  joint  tenants,  their  share  shall  not  aca'ue  to 
the  survivors;  the  case  of  husband  and  wife  is  not  included  in 
this  clause,  both  because  they  are  not  joint  tenants,  and  because 
between  them  there  is  nothing  which  can  accrue  from  one  to  the 

ft 

'  Thornton  v.  Thornton,  8  Rand.  188.    Warrington,  2  Hare,  64;  Moore  v.  Moore, 
See  Bain's  Ontl.  170;    Warrington  «.    12  B.  Mon.  651. 

•  6  T.  B.  662. 
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Other.  Nor  does  the  clause,  *' whether  they  be  such  as  might  have 
been  compelled  to  make  partition  or  not,"  vary  this  construe* 
tion;  because  this  clause  is  satisfied  by  the  case  of  joint  tenancy 
in  personal  property,  or  between  a  man  and  woman  who  after- 
wards intermarry,  of  which  there  could  be  no  partition  by  law; 
and  this  application  is  favored  by  the  mention  of  executors,  Ac. 
So  the  clause,  *'of  whatever  kind  the  estate  holden  be,"  means 
merely  to  describe  the  quantity  of  the  estate,  as  in  fee,  for  life 
Ac;  uot  the  quality^  which  had  already  been  sufficiently 
expressed  by  the  worda  joint  tenants.  The  words,  **if  partition 
be  not  made"  in  the  parties'  lifetime,  &c.,  imply  that  the  case  is 
one  where  partition  miff  lit  bemade^  which  is  not  the  case  between 
husband  and  wife;  not  on  account  of  this  particular  relation, 
but  because  each  owns  the  whole  estate.  The  statute  intended 
to  prevent  the  right  of  the  deceased,  which  might  have  been 
disposed  of  in  his  life,  from  accruing  to  the  survivor,  and  to 
devolve  it  upon  the  representative  of  the  former;  not  to  give  a 
new  right  to  his  representatives,  which  he  never  had.  But  a 
purchaser  from  the  husband  would  not  hold  as  against  the  wife. 
A  purchaser  from  a  mere  joint  tenant  would  hold  against  the 
survivor;  and,  therefore,  there  was  no  necessity  to  provide  for 
his  protection.  But  if  the  act  applies  to  husband  and  wife,  the 
heirs,  £c.,  of  the  former  are.  provided  for,  while  a  purchaser 
from  him  is  not.  This  construction  would  vest  in  husband  and 
wife  new  rights,  and  take  away  a  vested  right  from  the  other; 
and  such  construction  ought  not  to  be  given,  when  another  may 
be,  which  will  only  tend  to  preserve  existing  rights  by  repeal- 
ing a  rule  of  law,  which,  if  unrepealed,  might  give  such  rights, 
in  one  event,  to  another.(a) 

§  9.  It  has  been  said,  that  husband  and  wife  holding  lands  by 
a  conveyance  to  them  must  both  join  in  a  conveyance;  that  they 
are  both  necessary  to  make  one  grantor;  and  the  deed  of  either 

(a)  The  same  principle  has  been  rec-  son,  1  Dana,  86;  Rogers  v.  Grider,  lb. 

ognized    in    Kentucky,    Massachusetts.  248;  Shaw t.Hearsey,  6  Mass.  621;  Craft 

Maryland  and  New  Yorlc,  upon  substan-  v.  Wilcox,  1  Gill,  604;  Jackson  v,  Ste- 

tially  the  same  grounds.    Ross  v.  Garri-  yens,  16  John.  116-0. 
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without  the  other  is  merely  void.^  It  is  to  be  observed,  hoir- 
eyer,  in  qualification  of  this  remark,  that  the  husband,  of  course, 
has  the  same  right  in  the  wife's  interest,  as  Imsband^  which  he 
has  in  any  other  estate  belonging  to  her;  and  may  therefore 
cofiTcy  or  mortgage  it  for  his  own  life,  (there  being  children.) 
But  the  land  cannot  be  taken  upon  an  execution  against  him.' 

4  10.  It  has  been  seen,  that  the  Revised  Statutes  in  Massachu- 
sette  except  from  the  general  provision  in  relation  to  joint  ten- 
ancy the  case  of  a  moiigage  made  to  two  or  more  persons.  The 
former  statute  upon  this  subject  made  no  such  exception;  but 
yet  it  was  held  to  exist  by  implication.  Parsons,  Ch.  J.,  re- 
marks, *'  as  upon  the  death  of  either  mortgagee,  the  remedy  to 
recover  the  debt  would  survive,  we  are  of  opinion  that  it  was 
the  intent  of  the  parties^  that  the  mortgage  should  comport  with 
that  remedy,  and  for  this  purpose  that  the  mortgaged  estate 
should  survive.  Upon  any  other  construction,  but  one  moiety 
of  the  mortgaged  tenements  would  remain  a  collateral  security 
for  the  joint  debt,  which  would  be  clearly  repugnant  to  the 
intention  of  the  parties."^  In  another  case,  Jackson,  J.,  assigns 
as  an  additional  reason,  that  either  of  the  mortgagees,  by  releas- 
ing the  debt,  would  release  the  mortgage,  and  destroy  their 
joint  title  and  estate  in  the  land.^  But,  after  foreeloswre,  that 
which  was  originally  a  joint  tenancy  becomes  a  tenancy  in  com- 
mon. The  land  is  then  no  longer  a  pledge,  but  the  title  is  vested 
absolutely  in  the  mortgagee.  The  foreclosure  operates  as  a  new 
purchase.  The  mortgage  is  no  longer  an  incident  to  the  debt; 
nor  is  it  connected  with  it  any  more  than  if  the  partners  had 
received  payment  of  the  debt  and  laid  out  the  money  in  the 
purchase  of  the  land.  The  entry  for  condition  broken  gives 
them  a  new  and  different  estate.^  But  it  has  been  doubted 
whether  the  same  principle  could  be  applied  where  one  of  two 
joint  mortgagees  dies  and  the  survivor  forecloses;  for  that  would 
be  to  turn  the  estate  from  a  trust  into  a  use  by  the  mere  act  of 
foreclosure.* 

>  Doe  V.  Howland.  8  Cow.  288.  «  Goodwin  v.  RIehardioD,  11  Man.  472* 

'  Barber  v,  Harris,   15  Wend.  615;  '  *  lb.  469. 

Jackson  v.  McConnell,  19  Wend.  175.  *  8  Mas.  886. 
'  Appleton  V.  Boyd,  7  Mass.  181. 
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§  11..  In  the  Circuit  Court  of  the  United  States,  it  has  been 
denied  that  a  mortgage  given  to  several  persons  constitutes 
them  joint  tenants.  This  decision  was  made  imder  a  statute  of 
Khode  Island,  which  was  similar  in  its  terms  to  that  of  Massa- 
chusetts. Judge  Story  remarks,^  *^the  doctrine  (held  by  Chief 
Justice  Parsons)  that  a  conveyance  in  mortgage  to  two  persons,  . 
as  tenants  in  common,  becomes  by  the  death  of  either  no  secu- 
rity, except  for  a  moiety,  cannot,  in  my  judgment,  be  maintained 
in  point  of  law.  No  authority  is  cited  for  it,  and  it  seems  to  me 
irreconcilable  with  established  principles.  It  cannot  be  deduced 
from  the  fact,  that  the  debt  vests  by  survivorship  in  one  party, 
while  the  estate  would  pass  to  another.  For,  at  the  common 
law,  upon  the  death  of  the  mortgagee,  the  estate  in  the  land 
vests  in  the  heir,  while  the  debt  vests  in  the  administrator. 
Upon  the  like  argument,  it  ought  to  follow  in  such  case,  that  by 
the  death  of  the  mortgagee  the  whole  security  in  the  land 
should  be  gone;  and  yet  it  is  well  established,  that  the  heir 
takes  the  land  by  descent,  subject  to  redemption,  and  that  the 
debt  belongs  to  the  administrator.  So  if  a  mortgage  were  made 
to  two  persons  expressly  as  tenants  in  common,  as  security  for 
a  joint  debt,  by  the  common  law  they  would  hold  in  common; 
and,  upon  the  death  of  either,  his  share  would  descend  to  his 
heir  as  as  tenant  in  common,  and  the  survivor  would  hold  the 
other  moiety  as  tenant  in  common,  at  the  same  time  that  the 
debt  would  vest  solely  in  him  by  survivorship  for  the  purposes 
of  the  remedy.  So  if  a  sole  mortgagee  dies,  the  land  descends 
to  his  heirs  as  parceners,  while  the  debt  belongs  to  the  admin- 
istrator. Hence  it  follows  that  the  estate  is  still  a  security  for 
the  debt,  into  whose  ever  hands  it  passes."  Judge  Story  pro- 
ceeds to  remark  upon  the  fact,  so  strikingly  opposed  to  the 
doctrine  which  he  controverts,  and  which  we  have  already 
noticed  (ch.  53),  that  even  in  England  the  implication  in  case 
of  a  mortgage  to  several  persons  is  in  favor  of  a  tenancy  in  com- 
mon instead  of  a  joint  tenancy;  thereby  constituting  an  excep- 

^  Randall  v.  PhiUips,  8  Has.  884. 
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tion  to  the  general  rule,  directly  the  reverse  of  tha{  established 
by  the  court  in  Massachusetts. 

§  12.  In  the  case  of  Bandall  v.  Phillips,^  already  referred  to, 
Judge  Story  remarks,  that,  in  the  eye  of  a  court  of  equity,  it 
would  make  no  difference,  whether  the  legal  estate  survived  to 
the  surviving  mortgagee  or  not,  because  he  would  hold  in  trust 
for  the  representative  of  the  deceased.  There  seems  no  reason 
to  doubt  that  this  would  be  the  case  at  law  as  well  as  in  equity. 
There  is  no  pretence  that  the  survivor  could  retain  the  whole 
debt.  And  the  very  reason  for  holding  to  a  survivorship  in  such 
case  is,  that  the  mortgage /o2/ot(»  the  debt 

§  13.  With  regard  to  trustees  and  executors,  although  for 
peculiar  reasons  they  are  excepted,  in  many  of  the  States,  from 
the  general  statutory  provisions;  yet,  in  the  absence  of  any 
express  exception,  it  has  been  held,  that  none  will  be  implied; 
thait  survivorship  is'abolished,  as  well  in  regard  to  trust  estates 
as  other8.*(a) 

§  14.  The  American  statutes,  changing  joint  tenancy  into  ten- 
ancy in  common,  are  almost  universally  made  applicable*  by  their 
terms  to  estates  previously  created,  as  well  as  those  to  be  cre- 
ated subsequently.  The  objection  has  been  raised,  that  in  this 
particular  such  statutes  are  unconstitutional,  as  affecting  rights 
and  interests  already  vested;  but  it  has  always  been  overruled. 
It  is  said,  by  the  Court  in  Massachusetts,  the  principle  is 
correct,  that  the  legislature  cannot  impair  the  title  to  estates 
without  the  consent  of  the  proprietors,  unless  for  public  objects, 
when  an  adequate  consideration  shall  be  provided.  But  there 
can  be  no  objection  to  the  operation  of  any  legislative  act  retro- 
spectively, which  shall  enlarge,  or  otherwise  make  more  valuable 
the  title  to  any  estate;  for  the  consent  of  the  holder  may  always 
be  presumed  to  such  acts.  The  new  tenure  is  more  beneficial  than 
the  old  one  to  all  the  tenants;  inasmuch  as  a  certain  inheritance 

'  8  Mas.  887.  '  Saanders  o.  Morrison,  7  Mon.  54. 

See  Benedict  v.  Morse,  10  Met.  228. 

(a)  A  conveyance  to  two  persons,  pro-    are  tenants  in  common.    Lamb  «.  Clark, 
Tided  tliey  pay  the  grantor's  debts,  ere-    8  Wms.  278.    ^ 
ates  a  condition,  not  a  trnst.  Hence,  they 
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in  a  inoiety«is  more  ydiiable  than  an  uncertain  right  of  succes- 
sion to  the  whole.  More  especially  is  this  principle  to  be  applied, 
where  both  tenants  have,  by  their  acts,  manifested  an  implied 
assent  to  the  operation  of  the  statute;  as  where  each  has  brought 
a  separate  writ  of  entry  for .  his  undivided  moiety  against  a 
stranger.^ 

§  15.  The  same  principle  has  been  recognized  in  Pennsylrania. 
The  court  remark  as  follows: — ^The  doctrine  of  survivorship  was 
so  little  known  to  people  in  general,  and  so  abhorrent  to  their 
feelings  when  known,  that  it  was  thought  best  to  get  rid  of  it  at 
once.  The  courts  had  been  long  struggling  against  it,  but  were 
unable,  without  a  dangerous  prostration  of  established  principles, 
to  go  as  for  as  they  wished.  The  aid  of  the  legislature  was 
therefore  necessary.  The  operation  of  the  act  is  no  invasion  of 
vested  rights.  Who  should  be  the  survivor,  was  in  contingency; 
and  in  the  meantime  either  joint  tenant  might  have  severed  the 
estate  by  legal  means  without  the  other's  consent.  The  act  of 
assembly  did  for  them  at  once,  and  without  expense,  (that)  which 
'  ninety-nine  in  a  hundred  wished  to  be  done.  But  if  there  were 
any  joint  tenants  who  desired  the  chance  of  survivorship,  they 
might  have  it  by  an  agi*eement  for  that  purpose.  By  putting  a 
limitation  on  the  plain  words  of  the  law,  we  should  do  an  irre- 
parable injury  to  many,  who,  reading  the  words  as  they  are 
written,  have  supposed  a  partition  unnecessary,  and  therefore 
have  died  without  effecting  it.  The  act  deprived  no  man  of  his 
property;  but  only  placed  the  parties  on  an  equal  and  sure  foot- 
ing, leaving  nothing  to  chance.* 

§  16.  Upon  the  same  "principle,  in  New  Hampshire,  where  the 
demandants  in  a  real  action  were  joint  tenants  when  it  was  com- 
menced, and  afterwards,  by  operation  of  law,  became  tenants  in 
common;  held,  this  change  of  title  was  no  defence  to  the  action.' 

§  17.  In  the  statutes  of  some  States  upon  this  subject,  a  pro- 
viso is  inserted,  that  they  shall  not  affect  estates  already  vested 
by  survivorship.    This  would  seem  to  be  a  superfluous  caution; 

'  Miller  v.  Miller.  16  Mass.  61;  Hoi-       'Bombaughv.  Bombangh,  11  Ser.  & 
brook  r.  Finney.  4,   668;  Annable   v.    R.  192. 
Patch,  8  Pick.  868.  *  Hills  v.  Doe,  6  N.  H.  828. 
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for  the  constitutional  objection,  already  referred  to,  would 
undoubtedly  prevent  any  such  application  of  the  statutory  pro- 
visions.* 

§  18.  Independently  of  statutory  provisions,  it  has  been  held 
in  Massachusetts."  that  a  grant  of  land  hy  the  legislature  to  several 
persons  created  a  tenancy  in  common,  and  not  a  joint  tenancy, 
though  the  words  used,  if  a  private  person  were  the  grantor, 
would  create  the  latter  estate.  It  is  said,  a  grant  by  the  legis- 
lature is  a  statute  conveyunce,  and  the  intent  of  the  legislature 
in  passing  the  resolution  must  govern.  Most  of  the  public 
lands,  which  were  alienated  by  the  late  province,  and  also  by  the 
commonwealth,  were  passed  by  virtue  of  acts  or  resolutions  of 
the  legislature.  Generally,  the  lands  were  granted  in  large 
parcels,  to  a  great  number  of  grantees,  on  condition  of  settle- 
ment, and  for  the  purpose  of  fornung  towns.  These  grants  have 
invariably,  from  the  earliest  settlement  of  the  country,  been  held 
to  create  tenancies  in  common.  From  long  use,  the  practice  has 
acquired  the  force  of  law;  and  a  decision  repugnant  to  it  would 
produce  infinite  confusion,  and  affect  very  many  titles  to  land  in 
the  State.  More  especially  is  this  construction  to  be  given, 
where  the  legislative  grant  is  made  to  certain  persons  upon  their 
petition,  as,  to  the  heirs  of  one  who  had  before  his  death  taken 
possession  of  the  land.  As  heirs^  they  would  not  have  taken  in 
joint  tenancy,  and  it  cannot  be  presumed  that  the  legislature 
intended  they  should  so  take  as  ffrantees. 

§  19.  So  it  has  been  held  in  New  York,  that,  where  several 
patentees  pay  equal  shares  of  the  purchase-money,  and  execute 
deeds  among  themselves,  which  recite  that  they  purchase  as 
tenants  in  common;  such  tenancy  is  created,  although  the  patent 
is  made  to  them  jointly.  This  cajse,  however,  was  decided  rather 
on  the  ground  of  a  trust,  than  upon  that  of  a  grant  from  the 
State.3 

§  20.  The  same  doctrine  has  been  recognized  in  Vermont. 
Thus,  in  the  year  1781,  the  State  granted  a  charter  of  a  township 
to  several  persons,  reserving  one  seventieth  part  for  the  use  of 

'  11  Ser.  &  R.  198;  8  Pick.  863  "  Cayler  v.  Bradt,  2  Cainea,  Cu    in 

*  Higbee  «.  Rice,  6  Mass.  850.  Err.  826. 


TENANCY  m  OOMMON. 


803 


a  seminary  or  college.  The  proprietors  did  not  divide  or  assert 
their  title  to  the  lands,  and  the  whole  were  occupied  and  settled 
by  other  persons.  A  college  being  afterwards  instituted,  the 
trustees  were  empowered  to  take  possession  of  the  lands  reserved, 
and  they  brought  an  action  for  them  against  one  who  had  for 
thirty-eight  years  adversely  occupied.  The  question  arose, 
whether  proprietors  of  lands,  constituting  towns,  were  to  be 
regarded  as  tenants  in  common.  In  answer  to  the  objections, 
that  such  proprietors  may  do  many  things  by  vote — as  making  a 
division  of  their  lands  into  severalty,  voting  to  settlers  the  lots 
on  which  they  live,  in  lieu  of  their  drafts,  and  authorizing  a 
division  by  pitches;  and  may  gain  a  title  by  the  statute  of  limi- 
tations, and  that  their  possessions  are  considered  as  several:  the 
court  remark,  that  such  proprietors  are  strictly  tenants  in 
common,  and,  where  they  differ  from  ordinary  tenants  in  common, 
the  difference  has  -been  created  either  by  statute  or  by  a  course 
of  decisions  in  our  courts  of  law.  In  the  grants  of  charters, 
certain  civil  and  political  corporate  privileges  are  given  to  those 
who  inhabit  the  township,  but  not  to  the  proprietors,  who  may 
be  wholly  distinct  from  the  former.  Grants  in  this  country  have 
always  been  construed  to  create  tenancies  in  common,  which  in 
England  would  make  joint  tenancies.  Unless  the  proprietors 
take  an  estate  in  common,  it  is  difficult  to  define  the  nature  of 
their  interest.* 

§  21.  But  it  has  been  held  in  Kentucky,  that,  where  a  grant 
by  the  commonwealth  was  made  to  two  persons,  and  one  of  them 
died  before  a  patent  was  issued,  (previously  to  the  statute  abol- 
ishing suiTivorship,)  the  survivor  took  the  whole  estate  both 
in  law  and  in  equity.'(a) 

§  22.  The  estate  of  a  tenant  in  common  is  subject  to  the  same 


'  Univenity,  Blc,  v.  Reynolds,  8  Verm. 
648. 

(a)  It  has  been  held,  Id  Mamachnsetts, 
that  persoDS  Joining  in  a  disseisin  are  joint 
tenants.  Hence  if  one  of  them  died 
seised,  after  peaceable  possession  for  five 
years,  no  descent  is  cast,  and  the  dis- 
Miisee  still  retains  his  right  of  entry. 
Putney  v.  Dresser,  2  Met.  588. 


'  Overton  v.  Lacy,  6  Mon.  15. 


And,,  if  one  of  the  disseisors,  in  pos- 
session of  land  as  tenants  in  common, 
abandon  it,  the  rightful  owner  does  not 
receive  the  benefit  of  such  abandonment, 
but.  as  against  him,  the  other  disseisor 
holds  the  whole.  Allen  v,  Holton,  20 
Pick.  458. 
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dispositions,  incidents  and  charges,  as.  an  estate  owned  in  seve- 
ralty. Thus  it  has  already  been  seen,  (see  Dower^)  that  the 
widow  of  a  tenant  in  common  hts  dower^  subject,  however,  to 
the  qualification,  that,  if  partition  has  been  made  after  marriage^ 
her  claim  shall  be  restricted  to  that  portion  of  the  land  which  is 
allotted  to  the  husband.^  So  an  estate  in  common  is  subject  to 
curtesy;  and  the  possession  of  one  tenant  in  common  is  regarded 
as  so  far  that  of  the  other,  that  the.  husband  of  the  latter  shall 
be  tenant  by  the  curtesy.' 

§  23.  An  estate  in  common  passes  to  heirs;  and  it  has  been 
seen,  that  this  is  one  principal  point  of  distinction  between  this 
estate  and  a  joint  tenancy. 

§  24.  It  is  to  be  observed,  however,  that  the  transmission  of 
an  estate  in  common,  to  any  party  claiming  under  one  of  the 
tenants,  passes  nothing  more  than  the  undivided  interest  of  such 
tenant,  and  has  no  effect  to  make  a  severance  of  the  estate* 
Thus,  unless  otherwise  expressly  provided,  the  widow  can  claim 
for  her  dower  only  an  undivided  third  of  her  husband's  inte- 
rest.(a)  Upon  the  same  principle,  a  tenant  in  common  may 
convey  his  estate  to  a  third  person,  and  the  latter  will  hold  in 
connection  with  the  remaining  tenant,  merely  taking  the  place 
in  all  respects  of  the  grantor.  But  a  tenant  in  common  cannot 
convey  any  distinct  portion  of  the  land  by  metes  and  bounds.(6) 
Thas,  in  Massachusetts,  where  one  of  two  joint  tenants,  after  a 
parol  partition  which  was  held  void,  conveyed  a  part  of  the 
land  by  metes  and  bounds  to  a  stranger;  held,  the  entry  of  the 
latter  gave  him  no  seisin,  but  he  was  a  mere  several  occupant; 

'  Sutton  V.  Rolfe,  8  Lev.  S4$  Co.  Lit.        '  Sterling  v.  Pealington,  14  Via.  Abr. 
84  b,  87  b.  511. 

But!na1aterca8eiti8doubt«d,whether        (6)    While,  with    regard    to    parties 

joint  disseisors,  entering  without  title,  claiming  an  interest  In  the  estate  after 

or  color  of  title,  are  joint  tenants,  or  ten-  the  dttath  of  the  tenant,  joint  tenancy 

antn  in  common.     Fowler  v.  Thayer,  4  and  tenancy  in  common  are  governed  by 

.  Gush.  111.  different  rules;  the  principles  which  regn- 

(a)  Where  one  tenant  in  common  con-  late  the  transfer  of  them  during  his  life, 

veys  his  interest  without  release  of  dower  either  by  his  own  act  or  act  of  law,  are 

to  the  other;  the  widow  of  the  former  substantially  the  same,   and   therefore 

may  by  writ  of  dower  against  the  latter  the  following  remarks  may  be  received 

have  her  dower  set  out  by  metes  and  as  alike  applicable  to  both  ^states, 
boands.  Blossom  v.  Blossom,  9  Allen,  264. 
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that  he  could  not  be  considered  as  a  disseisor  of  the  grantor,  aa 
he  entered  by  his  consent;  no'r  of  the  other  joint  tenant,  because 
one  joint  tenant  cannot  be  disseised  by  a  stranger  of  any  par- 
ticular part,  unless  all  are  diseissed.^  In  a  subsequent  case, 
Jackson,  J.,  goes  into  a  more  minute  examination  of  the  law 
upon  this  subject.  It  is  a  general  principle,  that  one  joint  ten- 
ant cannot  prejudice  his  companion  in  estate,  or  as  to  any  mat- 
ter of  inheritance  or  freehold;  although,  as  to  the  profits  of  the 
freehold,  as  the  receipt  of  rent,  <fec.,  the  acts  of  one  may  preju- 
dice the  other.  But  a  conveyance  by  metes  and  bounds  by  one 
tenant,  would,  in  many  cases,  tend  to  the  prejudice  and  even  to 
the  destruction  of  the  interest  of  the  other.  The  owner  of  a 
moiety  of  a  farm  thus  circumstanced,  instead  of  one  piece  of 
land  conveniently  situated  for  cultivation,  would,  on  a  partition, 
be  compelled  to  take  perhaps  ten  or  twenty  differ  parcels  inter- 
spersed  over  the  whole  tract,  and  separated  by  the  parts  allotted 
to  the  several  grantees.  Suppose  that  two  men  hold,  jointly  or 
in  common,  land  in  a  town  sufficient  only  for  two  house  lots, 
and  that  one  of  them  could  convey  to  ten  persons  his  share  in 
as  many  different  portions  of  the  land;  the  other  original  co- 
tenant  would,  on  a  partition,  be  compelled  to  take  ten  different 
lots  or  parcels  not  adjoining  to  each  other,  and  each  too  small 
for  any  useful  purpose,  instead  of  one  house  lot,  to  which  he 
was  originally  entitled  as  against  the  grantor.  The  restraint 
upon  such  conveyance  by  one  co-tenant,  and  not  the  privilege 
of  making  it,  is  to  be  considered  as  a  necessary  incident  to  the 
estate.  Each  tenant  was  originally  entitled  to  ope  moiety,  for 
quantity  and  quality,  to  be  assigned  to  him  in  the  modes  pointed 
out  by  law;  and  this  right,  on  the  part  of  one,  cannot  be  im- 
paired by  a  separate  act  of  the  other.  If  one  co-tenant  has  the 
right  to  convey  a  part  of  the  land,  the  others  of  course  have 
the  same.  Suppose  then  that  three  or  more  persons  hold  in 
common  a  township  of  wild  land,  and  that  each,  without  regard 
to  the  others,  should  divide  the  whole  into  such  lots  as  he 
thought  proper,  and  sell  his  share  in  each  lot  to  different  pur- 

'  Porter  v.  Hill,  0  Mass.  84 ;  ace.  Smith    Brigjitman,  21  Pick.  2S5;  Jeffers  v.  Bad- 
9.  Benaon,  9  Yerm.  ISS;    Blossom  v.    cliff,  10  N.  H.  242. 
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chasers.  As  the  lines  of  the  lots  would  perhaps  never  coincide, 
a  partition  among  the  several  grantees  would  be  very  di£Scult 
and  inconvenient;  and,  in  case  of  a  large  number  of  owners, 
perhaps  impossible.  While  the  right  in  question  may  be  thus 
injurious,  the  restraint  upon  it  can  rarely  if  ever  be  so.  Thus, 
if  one  of  two  co-tenants  of  forty  acres  wishes  to  sell  ten,  he 
may  convey  one  undivided  fourth  of  the  whole,  and  the  grantee 
may  obtain  partition  by  legal  process.  And  this  he  must  have 
done,  if  the  conveyance  had  been  of  a  moiety  of  twenty  acres 
taken  out  of  the  forty.  There  is,  therefore,  no  additional  trou- 
ble or  expense,  and  the  only  difference  is,  that  the  grantor  is 
prevented  from  selecting  any  particular  part  of  the  land,  from 
which  the  grantee  shall  take  his  share;  which  is  a  right  he  could 
never  claim  himself,  while  he  continued  the  owner  of  the  whole 
moiety.^(a)  So,  in  a  case  decided  in  Connecticut,^  Hosmer,  Ch. 
J.,  remarks,  in  regard  to  the  objection,  that  upon  partition  the 
whole  of  that  portion  of  the  land  which  is  conv'eyed  might  be 
assigned  to  the  co-tenant;  that  it  is  no  answer  to  this  objection, 
that  the  purchaser  on  partition  might  have  an  equivalent  share 
in  other  portions  of  the  land  assigned  to  him;  for  in  these  he 
has  no  interest,  and  a  paitition,  being  a  mere  distribution  and 
not  a  conveyance,  is  founded  on  an  antecedent  estate,  and  cannot 
communicate  any  new  right.  Upon  the  same  principle,  the 
levy  of  an  execution  against  one  tenant  in  common,  &c.,  upon 
any  designated  portion  of  the  land,  is  void;  it  being  the  general 
rule,  that  an  execution  can  be  extended  upon  such  property  only 
as  the  debtor  might  legally  convey.^(fi) 

'  Bartlett  v.  Harlow,  12  Mass.  849.  Baldwin  v.  Whiting,  18,  57;  Webber  v 

'  Mitchell  V.  Uazen.  4  Conn.  510.  Mallett,  4  Sbepi.  88$  Slainford  v.  Fal- 

*  Bartlett  v.  Harlow,  12  Mass.  848;    lerton.  6,  229. 

(a)  A  deed  by  tenant  in  common  of  part   thereof.    If  indiyisible,  upon   his 

''  sixty-fonr  rods,  being  part  of  the  lot  in  undivided  interest,  or  by  such  division  as 

question,  passes  no  title  in  coinmpn,  nor  the  appraisers  may  think  best.    Similar 

in  severalty,  without  possession  taken  of  provision  in  Maine.    Rev.  St.  884.     Seo 

the  part  claimed.    Phillips  v,  Tudor,  10  Thompson  v.  Barber,  12  N.  H.  568;  Ble- 

Gray,  78.  vins  o.  Baker,  11  Ired.  201;  Barnes*.  &c. 

(6)  But,  in  New  Hampshire,  it  is  pro-  4G  Penn.  850. 

▼ided  by  statute,  (Rev.  St.  898,)  that  an  One  tenant  is  not  bound  to  assert  his 

execution  may  be  levied,  after  appraisal,  title,  by  objecting  to  an  unlawful  cnn- 

upon  the  undivided  interest  of  the  debt-  veyance  by  his  co-tenant.    U.  S.  Dig. 

or,  he  being  a  tenant  in  common,  er  a  1852. 
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^  25*  The  principle  above  stated,  imposing  a  restraint  upon 
one  tenant  in  common,  &c.,  in  regard  to  his  power  of  alienation, 
is  therefore  applied  not  merely  to  a  conveyance  of  a  certain 
portion  of  the  whole  land  by  metes  and  bounds,  but  also  to  a 
conveyance  of  his  whole  undivided  interest  in  a  certain  portion 
of  the  lands  designated  by  metes  and  bounds.  Thus,  supposing 
A.  and  B.  to  be  tenants  in  common  of  twenty  acres;  in  the  first 
place,  A  cannot  convey  to  a  stranger  one  of  those  acres  by  metes 
and  bounds,  so  as  to  bind  the  co-tenant;  and,  in  the  second  place, 
he  cannot  convey  all  his  undivided  interest  in  one  acre,  desig- 
nating it  by  metes  and  bounds,  so  as  to  bind  his  co-tenant.  The 
rule,  as  generally  stated  by  the  elementary  writers,  would  seem 
liteially  applicable  to  the  former  alone  of  these  cases.  Thus, 
Chancelfor  Kent  says,^  ''one  joint  tenant,  &c.,  cannot  convey  a 
distinci  portion  of  the  estate  by  metes  and  bounds^^'  &c.  But 
most  of  the  decisions  do  not  fall  within  these  terms;  for,  instead 
of  attempting  to  convey  the  whole  of  any  specific  portion  of  the 
lands,  the  tenant  conveys,  or  his  creditors  take  upon  execution, 
only  his  undivided  interest  in  a  specific  portion.  And  the  reason- 
ing  of  the  court  seems  to  make  no  distinction  between  the  two 
cases.  Thus,  in  Bartlett  v.  Harlow,  (s.  24,)  the  execution  was 
levied  upon  an  undivided  interest  in  a  specific  portion  of  the 
land  designated  by  metes  and  bounds;  and  the  remarks  of 
Judge  Jackson,  already  cited,  have  a  particular  application  to 
these  circumstances.  So,  in  Baldwin  v.  Whiting,'  the  execution 
was  levied  upon  three  undivided  fourth  parts  of  a  specific  part 
of  the  land^  owned  by  the  debtor  in  common  with  others.  But 
although  there  would  seem,  at  first  sight,  to  be  a  distinction 
between  the  two  forms  of  alienation  referred  to,  yet  on  principle 
they  rest  on  the  same  ground.    The  true  meaning  of  the  gene- 

>  4  Gomm.  868.  *  18  Man.  67. 

Sonotkeof  acoDTey&Doe,  by  one  ten-  was  leried  on  and  boM  to  C,  nndcr  a 

ant,  of  a  part  of  the  lands  in  seyeralty,  JndgnMnt  recovered  against  him  prior  to 

will  not  prevent  a  party  from  parchasiog  the  deed.    Held,  B  could  not,  as  against 

the  share  of  the  other  in  the  whole  of  C,  show  that  the  deed  was  intended  to 

the  estate.    Mere  notice  of  an  invalid  operate  only  as  a  mortgage  for  a  loan 

csonveyance  cannot  malce  it  good.    lb.  made  by  A  to  B.    Campbell  t,  Lowe,  9 

Conveyance    to   A  and    B,    as   ten-  Md.  600. 
auts    in   common.     The   interest  of  A 
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ral  propofiition,  that  one  tenant  in  common,  &c.,  cannot  convey 
by  metes  and  bounds,  is,  not  that  he  cannot  convey  his  co-ten* 
m/U*s  share  in  a  designated  portion  of  the  land,  or,  by  his  own 
single  act,  without  consent  of  the  other  party,  nuzke  severance  or 
partition^  for  this  seems  to  be  taken  for  granted;  bnt  that  a  con- 
veyance of  the  whole  estate  in  a  part  of  the  land  will  not  pass 
even  his  mon  share.  Thus,  in  Porter  v.  Hill,  (s.  24,)  Judge 
Se waif  says,  ^'on^e  joint  tenant  cannot  convey  a  part  of  the  land 
by  metes  and  bounds  to  a  stranger.  If  he  could.  Ids  grantee 
tootdd  become  tenant  in  common  of  a  particular  part  with  the  other 
joint  tenant^  who,  in  making  a  legal  partition,  might,  notwith- 
standing, have  the  whole  of  the  part  thus  conveyed,  assigned  as 
his  purparty."  Upon  this  principle,  such  grantee  not  only  could 
not  maintain  a  real  action  for  the  whole  land,  but  he  could  not 
bring  a  suit  for  partition,  claiming  only  a  moiety;  and  it  is  in  the 
tatter  form  that  the  point  haa  often  been  settled.  In  Mitchell 
V  Hazen,  a  case  already  cited,  (s.  840  ^^^  conveyance  purported 
to  pass  only  an  undivided  interest.  In  a  later  case,^  in  the  same 
State,  the  deed  purported  to  convey  so  mm:h  land,  generally,  by 
metes  and  bounds,  making  no  reference  to  any  undivided  inter- 
est; and  the  remark  of  the  court,  in  deciding  the  deed  to  be 
void,  that  it  was  an  attempt  to  make  a  partition  of  the  property^ 
would  seem  directed  against  the  claim  that  the  whole  title  in  the 
land  conveyed  passed  by  the  deed.  So,  in  a  case  in  Tennessee,* 
where  the  same  point  was  decided,  the  deed  purported  to  con- 
vey the  whole  of  a  certain  part  of  the  land  by  metes  and  bounds. 
On  the  whole,  it  may  be  laid  down  as  the  true  construction  of 
the  general  proposition  referred  to,  that  the  objection  does  not 
stand  upon  the  form  of  a  conveyance,  purporting  to  pass  the 
whole  land;  but  equally  precludes  the  tenant  from  conveying 
his  own  undivided  interest  in  a  part  of  the  land,  by  a  deed 
which  purports  to  convey  nothing  more. 

§  26.  It  is  to  be  observed,  that  an  alienation  of  the  interest 
of  one  joint  tenant,  &c.,  either  by  deed  or  by  legal  process,  is 
not  for  all  purposes  void;  but  will,  operate  against  him  and  all 

'  Griawold  v.  Johnson,  6  Conn.  868.  '  Jewett  o.  Stockton.  8  Yerg.  492. 


TENANCT  IN  COMMON.  809 

claimiDg  under  him  by  e&toppel,  whether  he  had  notice  or  not, 
and  can  be  avoided  only  by  the  co-tenant  who  is  injured,  or 
those  claiming  under  him.  The  assignees  of  the  latter  have  in 
this  respect  all  the  rights  of  their  assignor.  By  the  assignment, 
all  his  interest  passes  to  them,  without  any  entry  upon  the  land. 
With  regard  to  one  claiming  under  the  tenant  whose  share  is 
alienated,  if  he  also  derive  a  regular  title  from  the  co-tenant, 
perhaps  he  might  be  allowed  to  waive  his  claim  under  the  for- 
mer, and  avoid  the  alienation  by  setting  up  his  title  under  the 
latter.^(a) 

§  27.  Although  a  tenant  in  common  cannot  alienate  absolutely 
bis  share  in  a  part  of  the  land,  yet  it  has  been  held,  that,  where 
such  tenant  has  been  allowed  to  improve  separately  a  certain 
portion  of  the  land,  he  might  lease  this  portion  to  a  stranger, 
and  the  latter  maintain  an  action  for  any  disturbance  by-the  other 
tenants.'  And  a  lease  for  a  term  of  yeairs,  by  a  tenant  in  common, 
of  his  interest  in  the  estate  held  in  common,  makes  the  lessee, 
who  takes  possession  under  the  lease,  and  receives  the  rents  and 
profits,  a  co-tenant  with  the  other  tenants  in  common,  and  as 
such  liable  to  account  to  them.^(d) 

>  Holeomb  v.  Coryell,  8  Stockt.  548;  *  KetLj  v.  Goodwin,  16  Mau.  1.    See 

Vftiiinmv.  Abbot,  12  Mms.  474;  Bald-  MaDl  v.  Rider.  61  Penn.  877;  Hayden 

win  V.  Whiting,  18,  57;  U.  S.  Dig.  1852,  v.  Patterson,  lb.  261. 

14;  Howe  v.  Blaaden,  21  Verm.  815.  *  Barnnm  v.  Landon.  24  Conn.  187. 

(a)  It  has  been  held  in  Ohio,  by  a  ma-  co-tenant   has  obtained  partition,  and 

jority  of  the  conrt,  that  a  tenant  in  ousted  the  creditor  Arom  the  part  so  leried 

common  might  lawfully  convey  a  part  of  upon ;  and  therefore  an  action  cannot  be 

his  undivided  estate  by  metes  and  bounds,  maintained  to  recover  the  amount  of  the 

hut  it  was  admitted  that  the  point  was  judgment  satisfied  by  the  levy,  until  the 

attended  with  considerable  difficulty,  for  creditof  has  been  ousted  of  some  part  of 

the  reasons  above  referred  to.    Judge  the  land.    Godwin  v.  Gregg,  28  Maine, 

Burnet  dissented.    Lessee  «.  Sayre,  2  128. 

Ohio,  110;  ace.  Prentice,  &c.  7  Ohio,  129.  In  Massachusetts,  by  the  Revised  Stat- 
The  general  rule  is  adopted  in  Tennessee ;  utes,  where  the  whole  interest  of  a  tenant 
8  Yerg.  492;  but  seems  not  to  be  in  Mary-  in  common  is  more  than  sufficient  to  sat- 
land;  Reinicker  v.  Smith,  2  Har.  Sc  J.  isfy  an  execution  against  him,  it  shall  be 
421.  It  has  been  held  that  a  deed  by  levied  upon  an  undivided  portion  of  that 
one  tenant  of  a  certain  number  of  acres  interest,  sufficient,  according  to  appraise- 
in  common,  which  is  less  than  the  whole  ment,  to  satisfy  the  execution,  Mass. 
share,  is  not  void  for  uncertainty.  U.S.  Rev.  St.  464.  See  Gen.  Sts. 
Dig.  1852.  The  levy  of  an  execution  (6)  But  one  tenant  cannot  legally  au- 
upon  an  undivided  portion  of  a  farm,  thorize  a  third  person  to  cut  timber,  for 
such  part  being  specified  by  metes  and  the  consideration  of /Aef/umpage.  Baker 
bounds,  the  whole  of  which  farm  was  v.  Whiting,  8  Sumn.  476. 
holdenb^  the  debtor  as  tenant  in  common.  Where  one  tenant  himself  becomes 
wilt,  it  seems,  be  valid,  until  the  other 
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§  28.  At  common  law,  one  joint  tenant  in  common  bad  no 
remedy  against  another  for  the  rents  of  the  estate,  except  by 
charging  him,  under  an  express  contract,  as  a  bailiff  or  receiver. 
Statute  4  and  5  Anne,  c.  16.  gave  an  action  of  account  in  such 
case.  This  statute  is  re-enacted  in  New  York,  and  Chancellor 
Kent  presumes  that  it  has  been  introduced- in  substance  into  the 
general  law  of  this  countiy.^(a)  In  Massachusetts,'  the  action  of 
account  is  abolished.  But  a  bill  in  equity  lies  in  all  cases.  So 
assumpsit,  on  a  promise  by  one  tenant  to  another  to  pay  the  latter 
his  share  of  rent  received  from  a  tenant.  So  also  an  action  of  inde- 
bitatvs  as€wnpmt  lies  by  one  joint  tenant,  &c.,  against  another, 
who  has  actually  received  more  than  his  share  of  the  profits.(6) 
But,  unless  he  has  thus  received  an  undue  proportion,  he  is  not 
liable  to  an  action  merely  upon  the  ground  of  sole  occupancy, 
where  the-  co-tenant  has  made  no  claim  to  possession;  for,  if  he 
were,  as  each  tenant  is  seised  per  my  et  per  taut,  he  would  be  liable 

*  4  Kent,  860)  McKim  v.  Odom,  8       '  Mass.  Rev.  St.  500,  695;  Brigham  v. 
Bland,  411.  Eveleth,  9  Mass.  588;  9  Pick.  84.    Seo 

McMnrray  v.  Rawson,  8  Hill,  59. 

lessee,  there  Is  no  merger'    Spencer  v.  two  or  more  are  sued  by  one,  when  a  bill 

Austin,  88  Verm.  258.  in  equity  mnst  be  brought. 

Where  two  tenants  in  common  lease  (b)  So  in  Vew  York,  1  Rot.  St.  750. 

at  will,  one  of  them  with  a  conditional  Otherwise  in  Tennessee,  2  Yerg.  884.     In 

limitation;  when  this  takes  effect,  he  may  Delaware,  one  tenant  may  bring  an  action 

expel  the  lessee.    Ashley  v.  Warner,  11  for  u$e  and  occupation  against  another. 

Gray,  48.  Rev.  St.  286.    A  tenant  in  common  who 

One  tenant  in  common,  who  has  leased  agrees  with  the  wife  of  his  co-tenant,  that 

to  another,  cannot  maintain  an  action  for  the  co-tenant  shall  have  the  sole  occnpa- 

nse  and  occupation  subsequent  to  the  tionofthe  land,  and  pay  him  a  certain  sum 

termination    of  the  lease.    Dresser   v.  therefbr;  cannot  maintain  an  action  for 

Dresser,  40  Barb  800.  such  occupation,  if  he  does  not  prove  that 

The  landlord  and  tenant  procesji  does  the  co-tenant  had  actual  knowledge  of 

not  lie  by  one  tenant  In  common  against  such  agreement,  or  that  he  authorized  his 

a  lessee  of  the  other;  more  especially  wife  to  make  It.    Wilbur  v.  Wilbur,  18 

upon  a  notice  to  quit  the  whole.    King  Met.  494. 

V.  Dickerman,  11  Gray,  480.  In  Maine,  under  the  act  of  1848,  c.  61, 

(a)  Similar  acts  have  been  passed  in  s.  1,  one  co-tenant  cannot  maintain  as- 

Yirginia,  New  Jersey,  Mississippi.  Ver-  sumpslt  against  another  for  a  share  of 

mont  and  Rhode  Island.    1 N.  J.  L.  156;  the  profits,  without  alleging  and  proving 

Missi.  Rev.  G.  117;  Verm.  L.  142;  K.  I.  that  the  defendant  has  taken  more  than 

L.  198;  1  Yir.  R.  0.  111.    See  Izard  v.  his  share,  without  the  plaintiff's  consent. 

Bodine,  8  Stockt.  408.  Moses  v.  Ross,  41  Maine,  860. 

In  Connecticut,   (Conn.  St.  86.)  the  In  Georgia,  one  tenant,  who  receives 

action  of  account  is  provided  between  all  the  proceeds  of  a  gold  mine,  is  liable 

joint  tenants,  &c. ;  except  in  cases  where  to  another.    Huff  «.  McDonald,  22  Geo. 

181. 
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in  the  Bume  way,  by  reaaon  of  occupying  any  particular  part  of 
the  land,  which  would  be  unreasonable  and  ab8urdJ(a) 

>  Hodges  V.  Pingrce.   10  Gray,   14;  Kinaey,  6  W.  &  Serg.  78.    See  Dyer  v. 

Sargent  v.  ParsooB,  12  Mass.  149;  Brins-  Wilbur,  48  Maine,  287. 
maid  v.  Mayo,  9  Verm.  81;  Gillis  «•  Mc- 

(a)  Profits  feoeiTed  by  one  tenant  give  upon  a  Judgment  prior  to  the  agreement, 

the  other  an  equitable  lien  upon  the  land.  Held,  though  the  covenants  in  the  agree- 

The  claim  is  personal  on  both  sides,  to  be  ment  did  not  strictly  run  with  the  land, 

paid  IVom  toe  personal  estate  of  the  yet  the  assent  of  C,  who  continued  to 

former,  and  to  the  personal  represcnta-  use  the  dam,  and  of  B,  kept  alive  the 

tive  of  the  latter,  not  to  his  heir,  devisee  covenants,  and  bound  G  by  an  implied 

or  grantee.    4  Paige.  886.  promise  to  pay  his  proportion  for  repidrs. 

It  seems,  one  tenant  is  liable  to  another,  Campbell  v.  Hand,  49  Penn.  284. 

for  his  share  of  the  expense  of  necessary  «  Where  one  tenant  expends  money  in 

repair  made  by  the  latter.    Gibbons,  101.  improvements.,  although  such  expendi- 

*See  Schrenen  v.  Joyner,  1  Hill,  Cha.  260.  tures  do  not  strictly  constitute  a  Hen, 

It  is  said  one  joint  tenant,  &c.,  can  yet  a  court  of  equity,  in  making  parti- 
compel  the  others  to  unite  in  the  expense  tion,  will  first  direct  an  account  and  suit- 
of  necessary  repairs  to  a  house  or  mill;  able  compensation,  or  assign  to  such 
but  not  of  repairs  made  upon  other  tenant  or  his  grantee  the  portion  on 
things — as,  for  instance,  a  fence.  The  which  the  improveiUents  have  been  made, 
writ  dt  reparatione  facienda  lay  at  Greene.  Putnam,  1  Barb.  600;  ace.  Pey- 
common  law  in  such  cases,  by  one  tenant  ton  v.  Smith.  2  Dev.  &  B.  849.  It  is  not 
against  others.  To  sustain  the  action,  necessary  for  him  to  show  an  assent  to 
there  must  be  a  request  and  refusal  to  his  making  them,  by  his  co-tenants,  or  a 
join,  and  the  expenditures  must  have  promise  by  them  to  contribute  towards 
been  previously  made.  4  Kent,  869-70;  9  the  expenses,  or  a  request  on  them  to 
Pick.  81.  join  in  making  them,  and  a  refusal.   lb. 

See  Wiggin  o.  Wiggin,  48  N.  H.  661,  Where  there  were  two  tenants  in  com* 
(that  one  is  not  liable  to  another  for  re-  mou,  and  a  third  person  obtained  a  deed 
pairs.)  Where  A,  owning  a  chamber,  covering  the  share  of  one,  and,  supposing 
repairs  the  roof  of  the  house,  he  cannot  he  was  acquiring  a  good  title  thereto,  en- 
claim  contribution  from  B,  the  owner  of  tered  into  possession  of  the  entire  pre- 
the  cellar,  because,  in  view  of  the  law,  mises  and  made  improvements,  and  sub- 
they  own  distinct  dwellings.  Loring  v.  sequently  the  other  tenant  brought 
Bacon,  4  Mass.  676.  See  Cheesborough  ejectment  against  him  for  his  share,  and 
V.  Green.  10  Conn.  818.  It  has  been  recovered;  held,  he  was  entitled  tore- 
held,  that  one  tenant  in  common  without  cover  against  the  plaintiff  in  ejectment, 
express  agreement  cannot  charge  an-  the  amount  which  the  share  of  the  land 
other  on  account  of  buildings  or  improve-  thus  recovered  had  been  improved  by  the 
nients  placed  upon  the  land  by  him.  betterments  upon  the  entire  tract.  Strong 
Thurston  v.  Dickinson,  2  Rich.  Kqu.  v.  Hunt,  20  Verm.  614. 
817;  Taylor  v.  Baldwin,  10  Barb.  682.  In  South  Carolina,  if  one  tenant  in 
See  i7\fra.  But  also,  that  one  tenant  common  buy  in  an  outstanding  title,  he 
is  not  liable  for  such  part  of  the  rent  may  claim  contribution,  on  the  ground, 
which  the  premises  would  produce,  as  that  in  equity  it  enures  to  the  benefit  of 
arises  from  such  improvements.  Thomp-  both,  and  he  cannot  claim  it  for  himself 
von  V.  Bostlck,  1  HcMul.  76;  Hancock  alone.  Field  v.  Pelot.  1  McMul.  870. 
V.  Day,  lb.  69,  298;  Holt  v.  Robertson,  A  and  Bwere  tenants  In  common  of  an 
lb.  476.  estate,  for  which  B  had  paid  his  share 

If  one  tenant  make  or  authorise  new  of  the  purchase-money,  and  which  they 

erectionMi  though  with  the  knowledge  of  divided  by  partition.    A  died,  and  his 

the  other,  he  cannot  claim  and    hold  heirs  agreed  that  his  widow  should  retain 

them  exclusively  till  reimbursed.    Ciest  possession  of  A's  part,  which  B  after- 

V.  Jack,  8  Watts.  288.  wards  leased    from  her.      The    former 

A  and  B,  owners  on  opposite  sides  of  a  owner  brought  ejectment  against  B  for 

river,  having  agreed  In  writing  to  build  A's  part  of  the  purchase  money,  which 

and  keep  In  repair  a  dam,  the  mill  and  in-  B  paid.    Held,  he  could  hold  the  land 

terestof  A  was  sold  to  C,  under  execution  as  security  for  re-payment  of  the  pur- 
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^  29.  It  is  said,  that,  if  there  be  two  tenants  in  common  of  a 
dove-house,  and  the  one  destroy  the  old  doves,  whereby  the 
flight  is  wholly  lost,  the  other  may  have  an  action  of  trespass 
against  him.  So,  if  one  of  two  tenants  in  common  of  a  park 
destroy  all  the  deer.  So  where  there  are  tenants  in  common  of 
a  mill  and  privilege,  one  may  maintain  trespass  against  another 
for  the  destruction  of  the  mill.  So  where  A  and  B  own  a  mill, 
and  B  another  below,  and  B  builds  a  dam  whereby  the  water  is 
made  to  flow  back  upon  the  former  mill;  A  may  bring  an  action 
against  B.  So  it  is  said,  if  there  be  two  tenants  in  common  of 
a  dwelling  house,  and  they  severally  furnish  and  occupy  diffe- 
rent  apartments,  one  co-tenant  has  no  right  to  disturb  the  other's  ' 
occupation  by  removing  his  furniture;  and  trespass  would  clearly 
lie  for  such  removal.*(a) 

*  Co.  Lit.  200  a;  Maddox  v,  Goddard,    8  Shepl.  218;  Odiorne  v.  Lyford,  9  N. 

H.  686;  Keay'v.  Goodwin,  16  Mass.  8. 

chase  money,  bnt  for  no  other  debt,  In  the  same  State,  if  one  tenant  com- 

against  the  heirs  of  A.    Leitcb  v.  Little,  mit  waste,  without  forty  days'  notice 

2  Harris,  250.  to  the  other,  he  is  liable  to  treble  dam- 

One  tenant  in  common  may  redeem  ages  in  trespass.    In  Massachusetts  and 

land  sold  for  taxes.    Watkins  v.  Eaton,  Michigani  there  shall   be  thirty  days' 

80  Maine,  529.  notice.     The  same  penalty,  for  waste 

After  redemption  and  release  to  him  committed  pending  a  process  for  parti- 

fh>m  the  purchaser,  a  tender  made  by  tion     In  North  Carolina,  one  tenant  may 

his  co-tenant  to  the  purchaser  of  his  own  have  an  action  on  the  case  for  waste 

proportion  of   the  tax    and   expenses,  against  another,  bnt  not  trespass,  either 

though  made  within  the  time  allowed  by  against  him  or  one  claiming  under  him. 

law  for  redeeming,  is  of  no  effect.    lb.  In  New  Hampshire,  one  tenant  may  bring 

If  one  tenant  redeem  land  sold  for  assumpsit  for  trees  or  other  property 

taxes,  his  co-tenant  cannot  maintain  a  injured  by  the  other,  or  for  keeping  him 

writ  of  entry  against  him  for  his  share  out  of  possession.    1  Smith's  St.  187-8; 

of  the  land,  without  a  previous  tender  Mass.  Rev.  St.  680;  Anders  v.  Meredith,  . 

of  his  share' of  the  amount  for  which  the  4  Dev.  &  B  199;  (see  Gausee  v.  Anders, 

land  was  sold.    lb.  lb.  246;)  Mich.  Rev.  St.  497;  N.  H.  Rev. 

It  has  been  held  in  Kentucky,  that,  St.  858;  Hubbard  v.  Hubbard,  8  Shepl. 

where  a  suit  is  brought  to  recover  land  198;  Moody  o.  Moody,  lb.  205. 

ft-om  several  tenants,  and  only  one  of  In  Vermont,  one  tenant  in  common 

them  permanently  resists  it,  and  finally  cannot  maintain  trespass  against  another, 

prevails;  he  has  a  lien  against  the  rest  unless  actually  expellft,  or  hindered  from  ' 

for  costs  and  expenses.     Shepherd  v.  occupying.    Booth  v.  Adams,  11  Verm. 

Mclntire,  5  Dana,  576.  156.    So  in  Pennsylvania,  where  a  tenant 

There  is  a  peculiar  provision  in  Vir-  in  common  of  land  is  actually  ousted  by 

ginia,  that  Joint  tenants  Sec.  may  give  a  a  co-tenant,  he  may  maintain  trespass 

single  joint  wte%  where  the  whole  estate  quart  cUtutum.    McGill  v.  Ash,  7  Barr, 

entitles  to  a  vote,  but  a  share  does  not.  897.    It  is  no  defence,  to  admitthe  right 

Virg.  Sts.  1880, 16, 17  of  the  plaintiff,  and  offer  to  account,    lb. 

(a)  In  Maine,  one  tenant  in  common  See  Filbert  v.  Hoff,  42  Penn.  97. 

may  have  trespass  against  another  who  In  Illinois  a  statute  provides,  that  for 

prevents   him  from   entering  or   occu-  assuming  and  exercising  exclusive  owner- 

pying  the  land.    Maine  L.   1887,  442.  ship,  taking   away  or   destroying   the 
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§  30.  It  was  held  in  an  ancient  case,  that,  if  there  be  two  ten- 
ants in  common  of  a  wood,  and  the  one  leases  his  part  to  the 
other  for  years,  if  the  lessee  cuts  down  trees  and  does  waste, 
he  will  be  punished  for  a  moiety  of  the  waste,  and  the  lessor 
may  recover  a  moiety  of  the  place  wasted.^  But  this  doctrine 
seems  to  have  been  overruled  in  a  subsequent  case,'  in  which  it 
was  held,  that  such  lessee  cannot  be  regarded  as  standing  in  a 
less  favorable  light  than  he  would  have  stood  if  no  lease  had 
been  made;  that,  if  one  tenant  in  common  misuse  the  common 
property,  he  is  liable  for  a  misfeasance,  but  some  injury  must 
be  done  to  the  inheritance,  as  by  cutting  trees  which  are  unfit  to 
be  felled.  Otherwise  he  does  nothing  more  than  take  the  fair 
profits  of  the  estate.  In  this  case,  the  trees  were  proper  to  be 
cut,  and,  upon  this  groimd,  it  was  distinguished  by  counsel  from 
the  case  in  Moor^  above  referred  to.(a) 

>  2  Cruise,  866;  Moo.  71,  pi.  194.  '  itartin  v.  Knowllys,  S  T.  R.  146. 

commoo  property,  lessening  its  valae,  Barb.  447;   and  Delaware. — Rev.  Sis. 

injuring  or  abusing  it;    one  tenant  in  288.    In  Kentucky,  it  seems  to  be  limi- 

oommon,  he.,  may  liave  trespass  or  trover  ted  to  parceners.    1  Ky.  R.  L.  662.    So 

against  another.    Illin.  Rev.  L.474.  in  Ohio.     St.  1881,  26S.    Waste  may  be 

(a)  In  many  of  the  States,  a  remedy  prevented  by  an   injunction  in  equity, 

has  been  given  by  statute  for  one  tenant  Twort  v.  Twort,  16  Ves.  128.    If  the 

in  common  against  another,  who  commits  property  is  destroyed  by  the  negligence 

waste  upon  the  common  property.  of  one  tenant,  he  is  responsible  to  the 

As  to  the  remedy  in  Massachusetts  others.  Ghelsey  v.  Thompson,  8  N.  H 
and  Maine,  see  tupra.  In  Michigan  and  0.  See  Durham,  8(C.  v.  Wawn,  8  Beav. 
California-^he  statutes  of  those  States.  119;  Maden  v.  Yeevers,  6,  608.  Al- 
In  New  Jersey,  when  several  hold  though,  in  special  cases,  one  tenant  in 
lands  together,  and  none  knows  his  or  common  may,  on  the  application  of  the 
their  seireral  part,  one  may  have  a  writ  other,  be  enjoined  from  committing  waste; 
of  waste  against  another;  and,  when  the  the  jurisdiction  is  sparingly  exercised, 
suit  comes  to  judgment,  the  defendant  Obert  v.  Obert,  1  Halst.  Ch.  897.  ^ 
shall  be  required  to  take  a  certain  part  A  tenant  of  laud  may  maintain  assump- 
of  the  land  to  be  assigned  by  the  sheriflT  stt  against  a  co-tenant,  under  the  statute 
and  jury,  or  give  security  that  he  will  of  New  Hampshire,  passed  July  6. 1884, 
take  nothing  more  from  the  land  than  (entitled  '  *  An  act  relating  to  co-partners, 
the  other  tenants  take.  If  the  defend-  co-parceners,"  Sec.,)  for  his  proportion 
ant  elect  to  take  his  part  in  a  certain  of  damages  caused  by  cutting,  although 
place,  an  assignment  shall  be  made  to  the  plaintiff  has  alienated  his  interest  in 
him  in  the  place  wasted,  making  no  allow-  the  land,  after  the  cutting,  but  before  the 
ance  for  the  waste  done;  but,  if  hedoes  action  was  commenced.  Blake  v.  Milli- 
not  thns  elect,  or  If  Ihc  amount  of  waste  ken,  14  N.  H.  218. 
exceed  the  value  of  his  proportion  of  the  Nor  is  it  necessary  that  all  the  co-ten- 
land,  the  plaintiff  shall  recover  damages,  ants  at  the  time  of  the  injury  should  join 

In  Rhode  Island,  a  tenant  in  common,  in  the  action;  but  each  co-tenant  may 

&c.,  who  commits  waste,  forfeits  doable  have  his  several  action.    lb. 

the  amount  of  the  waxte  committed.  But  it  seems  that  they  may  join.    lb. 

A  remedy  ii«  provided  in  New  York. —  It  seems,  that  it  Is  not  necessary  in 

2  Rev.  St.  884;  Ehwell  v.  Burnside.  44  such  an  action  to  prove  an  actual  title  iu 


814  AMERICAN  LAW  OF  BEAL  FEOPEBTT. 

§  31.  In  general,  the  possession  of  one  joint  tenant  Ac.,  ia 
that  of  all ;  that  is,  not  adverse  to  the  title  of  the  others,  constituting 
a  bar  to  an  action  under  the  statute  of  limitations;  but  amicable 
and  in  support  of  the  rights  of  alL  ^*  Where  one  of  several 
heirs  enters  or  remains  in  possession  of  land'  at  the  death  of  the 
ancestor,  the  law  presumes  that  he  entered,  not  to  abate  the 
shares  of  his  brothers  and  sisters,  but  to  preserve  them  for  their 
use,  and  his  entry  being  consequently  theirs,  no  mere  lapse  of 
time  will  countervail  the  presumption  and  give  him. title  in 
severalty."^(a) 

§  32..  The  giving  up,  by  a  disseisor,  to  one  tenant,  of  all  hia. 
share  in  the  land,  reinstates  all  in  their  title.'    So  an  entry  by 
one,  though  upon  part  of  the  land.' 

'  Per  Woodward,  J.  Tnlloch  v.  Wor-  Gilman  v.  Stetson,  6  Shepl.  428;  Gr«)s- 

ratl,*40  Penn.  140.    See  Ewer  v.  Lowell,  weU  v.  Altemns,-?  Watts,  665;  Watson 

9  Gray,  276.  «.  Gregg,  10  lb.  296;  Hart  v.  Gkegg,  lb. 

'  Van^ao  v.  Bacon,  8  Shepl.  466.  189 

*  Thomas  «.  Hatch,  8  Snmn.  170.  See 

the  defendant.    His  entry,  claiming  title,  Tenants  in  common  for  life  are  liable 

is  sufficient  evidence  to  make  a  prima  to  the  reversioner  or  remainder-mao  for 

facie  case  against  him.    lb.  an  injury  to  the  inheritance  by  a  part  of 

Nor,  it  seems,  conld  the  fact  that  the  them  or  by  a  stranger,  and,  having  satls- 

plaintiff's  grantors,  before  conveying  to  fled  this  liability«  may  recover  over  against 

him,  cnt  more  than  their  proportion  of  the  wrong-doer;  but,  until  such  satis(kc- 

timber,  in  any  way  afibct  his  right  to  tion,  can  recover  only  for  the  injury  to 

maintain  the  action.    lb.  their  possession.   Wood  v.  Griflhi,  46  N. 

On  a  bill  for  partition,  by  a  tenant  in  H.  280. 

common,  owning  a  twentieth  part  of  a  (a)  The  plaint i A  in  ejectment  claimed 

farm  of  200  acres,  an  injunction  was  as  devisees  of  one  who  with  his  brothers 

granted  against  the  tenant  in  common,  and  sisters  had  inherited  the  land  ftmn 

in  possession,  restraining  him  from  cut-  their  mother,  to  whom  it  was  said  to  have 

ting  timber.    The  answer  of  the  defend-  descended,  and  who  took  possession  and 

ant  showed,  that  he  was  the  owner  of  held  for  over  forty  years.    The  defend- 

eight  twentieths,  that  he  had  made  im-  ants  claimed  as  devisees  in  remainder  of 

provements  to  the  amount  of  $2,000,  and  the  father,  who  survived  his  wife  for 

that  he  only  intended  to  cut  the  wood  many  years,  and  who,  claiming  the  land, 

and  timber  from  two  acres  near  the  barn,  had  devised  it  to  the  above  named  de- 

which  he  had  commenced  doing  when  the  visor  for  life,  with  the  remainder  to  them, 

injunction  was  served;  and  he  denied  all  Held,  the    mere    acquiescence   of  the 

intention  to  commit  waste.    The  ii^nnc-  mother's  heirs  in  the  long  possession  of 

tion  was  dissolved.     Obert  v.  Chert,  1  their  brother  would  not  bar  their  right  to 

Halst.  Ch.  897.                            4  recover,  nor  be  such  a  recognition  and 

As  to  injuries  6y  tenants  in  common,  and  treatment  of  the  title  as  coming  from  the 

the  liabilityof  one  for  another;  see  Simp-  father,  as  to  estop  them  ftvm  setting  it 

son  V.  Seavey,  8  Greenl.  188.    See  also  up  under  their  mother;  therefore  it  was 

1  N.  J.  L.  209;  R.  I.  L.  199;  Rev.  Sts.  error  to  submit  the  question  of  the  treat- 

ch.  204,  s.  2;  Mis.  Rev.  Su.  c.  94,  s.  42;  ment  of  the  property  to  the  jury,  with 

Va.  Sts.  1849,  c.  187;  Ky.  Rev.  Sts.  c.  instructions  to  flnd  for  the  defendants,  in 

66.  art.  8,  s.  7;  Ind.  lb.  2,  174;  Iowa  case  it  had  been  treated  as  above  stated. 

Rev.  G.  149;  Hin.  Comp.  Sts. c.  64,  s.  10.  TuUoch  v,  Worrall,  49  Penn.  188. 
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ft 

^  33.  Though  a  great  lapse  of  time,  with  other  circumstances, 
may  warrant  the  presumption  of  a  disseisin;  it  is  merely  evidence 
for  the  jury.^  Thus  one  tenant  in  common  died,  being  indebted 
to  his  co-tenants,  and  appearing  to  be  insolvent.  The  co-tenants 
and  their  representatives  paid  taxes  and  ground  rent,  for  nearly 
forty  years,  erected  buildings  at  divers  times,  received  the 
profits  and  mortgaged  the  property.  Held,  on  the  question 
whether  these  facts  constituted  an  ouster  of  the  heirs  of  the 
deceased,  that  it  was  for  the  jury,  being  sufficient  to  justify  a 
finding  of  ouster.^ 

^  34.  Where  one  tenant  received  all  the  rents  for  twenty-six 
years,  this  was  held  a  mere  failure  to  account,  not  an  ouster  or 
expulsion.' 

§  35.  It  has  been  held  in  England,  that,  where  one  tenant 
levied  a  fine  of  the  whole  estate,  and  took  the  rents  and  profits 
afterwards  without  account  for  nearly  five  years;  this  was  no 
evidence  upon  which  the  jury  should  find  an  ouster  at  the  time 
of  the  fine,  against  justice,  and  in  aid  of  gross  fraud;  that  the 
fine  was  no  ouster,  but  the  court  might  consider  it  as  rightfully 
and  legally  made,  and  intended  to  operate  only  on  the  party's 
^wn  share.* 

§  36.  A  demand  of  possession^  in  order  to  furnish  evidence  of 
ouster,  must  be  a  demand  only  of  the  party's  share,  not  the 
whole  land,* 

§  37.  If  the  tenant,  on  being  notified  by  the  demandant  of 
his  claim  to  be  owner  of  one-fourth  part  of  the  estate,  merely 
admits  that  he  is  in  possession,  and  adds,  '*  it  is  hard  to  pay 
twice;"  this  is  not  evidence  of  an  ouster  or  disseisin.^ 

§  38.  A  mortgage,  by  one  tenant  in  common,  of  the  whole 
estate,  is  not  conclusive  evidence  of  an  ouster  of  the  others.'^ 

§  39.  One  tenant  cannot,  by  the  purchase  of  an  outstanding 
title  or  incumbrance,  acquire  title  to  the  whole  against  the  other. 
The  purchase  inures  to  the  benefit  of  both.®    So  one  heir  can- 

*  Pnrcell  v.  Wilson,  4  Gratt.  16.  •  Meredith  v,  Andres,  7  Ired.  6. 

'  Kevser  v.  Etrans,  80  Penn.  507.  '  Colburn  v.  Mason,  25  Maine,  484. 

*  FaiVcIaim   v.   Shackleton,   5   Bnrr.  ^  Wilson  v.  Gollishaw,  1  Harr.  276. 
2604.  *  Jones  v.   Stanton,  11   Mis.  488;  4 

*  Peaceable  p.  Reed,  1  E.  568.  Gas.  419;  8  A11en|»186. 
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not,  in  an  action  by  another,  prove  that  the  anceator  had  no 
title.^ 

§  40.  Where  one  joint  tenant,  by  articles  of  agreement,  sold 
the  land,  and  took  a  mortgage  to  himself  to  secnre  the  pnrchaae- 
money,  and  afterwards,  under  proceedings  on  the  mortgage, 
purchased  at  sheriff's  sale;  the  effect  was,  merely  to  cancel  the 
unsuccessful  sale,  and  not  to  Test  a  new  title  in  such  co-tenant 
on  his  own  account^a)  And  in  late  cases  a  purchase  by  one 
tenant  at  a  sale  for  taxes  has  been  held  to  inure  to  the  benefit 
of  both;  especially  if  there  be  any  fraud.'  Thus  if  the  land  be 
sold  at  a  treasurer's  sale  to  a  stranger,  and  a  tenant  in  common 
take  an  assignment  of  the  deed  before  the  time  for  redemption 
has  expired;  it  will  confer  upon  him  no  independent  title  as 
against  his  co-tenants.^ 

§  41.  Bat  still  one  tenant  may  by  special  acts  disseise  another, 
and  by  length  of  possession  gain  an  adverse  title;  though  the 
proof  of  an  ouster  ought  to  be  of  the  most  satisfactory  nature.' 

^  41  a.  In  a  leading  English  case  upon  this  subject,  where 
one  tenant  in  common  had  sole  and  undisturbed  possessioi)  for 
thirty-six  years,  without  any  account,  or  any  claim  or  demand 
by  the  other,  or  any  pne  claiming  under  him.  Lord  Mansfiel^ 
left  it  to  the  jury  to  say,  whether  there  was  not  sufficient  evi- 
dence to  presume  an  actual  ouster,  and  they  found  a  verdict  for 
the  defendant,  which  was  sustained  by  the  court.  Lord  Mana- 
field  remarked,  that  the  terms  actual  force  did  not  imply  real 
force,  or  a  turning  out  by  the  shoulders.  A  man  may  come  in 
rightfully,  and  hold  over  adversely,  and  such  holding  over  is 
equivalent  to  actual  oUster.  The  possession  of  one  tenant  in 
common,  eo  nomine,  as  tenant  in  common,  can  never  bar  his 
companion,  because  it  is  not  adverse,  but  in  support  of  their 

'  Gorwin  v.  Corwin,  9  Barb.  219.  *  Lloyd  v.  Lynch.  4  Cm.  419 

'  Jack  V.  Woods,  6  Cas.  875.  *  Adams  v.  The  Ames.  Sec.,  24  Conn. 

'Downer  v.  Smith,  8S  Verm.  464;  280.    See  IVewell  v.  Woodruff,  80  Conn. 

Maal  «.  Rider,  51  Penn.  877 ;  80  III.  119.  492;  Izard  v.  Bodine,  8  Stockt.  408. 

(a)  Bnt  one  tenant  may  purchase  a  Where  mortgagee  and  mortgagor  are 

mortgage  on  the  estate,  and  it  will  still  tenants  in  co^tmon;  the  whole  debt  must 

subsist,  80  as  to  prevent  partition.  Blod-  be  paid,  in  order  to  redeem.    Merrltt «. 

gett  V.  Hildretb,  8  Aljsn.  186.  Hosmer,  11  Gray,  276. 
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common  title;  and,  by  paying  him  his  share,  he  acknowledges 
him  to  be  co-tenant.  Nor  is  a  refusal  to  pay  sufficient,  without 
denying  his  title;  but  if,  upon  demand  of  payment,  the  tenant 
in  possession  deny  the  other's  title  and  claim  the  whole,  the  sub- 
sequent possession  is  adverse.  \a) 

§  41  b.  A  purchase,  by  one  tenant  in  common,  of  a  title  to  the 
hmd,  does  not  enure  to  the  benefit  of  the  other,  where  it  was 
bought  in  before  the  tenancy  began.^  And  a  purchaser,  from 
one  of  several  co-tenants^  of  part  of  a  tract  of  land,  without 
reference  to  the  title  of  the  others,  does  not  necessarily  become 
a  tenant  in  common,  so  as  to  prevent  him  from  perfecting  his 
title  by  adverse  possession,  under  the  statute  of  limitations;  it 
being  only  necessary,  in  order  to  constitute  adverse  possession^ 
that  the  land  should  be  held  as  one's  own.^  So  although  two  or 
more  persons,  having  a  joint  interest  in  property,  are  under 
mutual  obligation  not  to  injure  one  another;  where  one  party 
denies  a  joint  interest,  and  is  in  possession  under  color  of  title 
in  fee  in  himself,  he  can  quiet  his  title  by  producing  an  adverse 
claim  of  title,  without  abandoning  his  own,  even  from  one  who 
claims  to  be  a  joint  tenant  with  the  purchaser/  So,  where  two 
tenants  in  common  owned  certain  lands,  subject  to  a  mortgage^ 
and,  after  long  litigation,  the  joint  interest  was  sold  to  a  stran- 
ger, and  one  of  the  tenants  purchased  the  existing  mortgage  at  a 
great  discount;  held,  he  could  hold  it  exclusively,  and  enforce 
it  to  the  full  amount.'  And,  it  is  said,  tenants  in  common  do  not 
stand  in  a  relation  to  each  other  so  analogous  to  that  of  landlord 

'  Doe  V.  Prosser,  Gowp.  217}  G&use  v.  Leonard  v.  Leonard,  10  Mass.  281  \  Boyd 

Wilev,  4  S.  «6  R.  667;  Terrill  v.  Mnrry,  v.  Graves,  4  Wheat.  518;  Drane  «.  Gre- 

4  Terg.   104;    Rickard  v.   Rickard,   18  gory,  3  B.  Monr.  622;  Maaon  v.  Fincb,  1 

Pick.  251;  Allen  v.  Hall,  1  McO.  181;  Scam.  497;  Golbam  v.  Mason,  25  Maine, 

Galbreath  «.  Galbreath.  5  Watts,  146;  484;  Edwards  v.  Bishop,  4  Comst.  61;  2 

Mebaffy  v.  Dobbs.  9  Watts,  868;  Law  v.  N.  Y.  Rev.  Sts.  807. 

Patterson,  1  W.  &  S.  191;  Reading  «.  '  Sneedr.  Atherton.  6  Dana,278. 

Royston,  2  Salk.  422;  Snales  v.  Dale,  '  Gray  v.  Bates,  8  Strobb.  498. 

Hob.  120;  Davenport  v.  Tyrrell.  1  Bl.  *  Burhamsv.  Van  Zandt,  7  Barb.  91. 

K.  675;  Doe  «.  Hulse,  8  B.  &  G.  757;  '  Wells  v.  Ghapman,  4  Sandf.  Gh.  812. 

(a)  By  St.  8  and  4  Wm.  4,  ch.  27,  s.  tenant;    snch  possession    shall   not  be 

12,  if  a  tenant  in  common  is  in  posses-  taken  to  be  that  of  the  other  tenant.    1 

sion  of  more  than  his  share  for  his  own  Steph.  812,  n.    See  Doe  «.  Horrocks,  1 

benefit,  or  that  of  any  one  but  the  other  Garr.  8c  K.  566. 
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and  tenant,  as  to  come  under  the  principle  of  estoppel.^  So 
where  one  of  two  joint  tenants  overflows  the  lands  of  the  joint 
estate  so  as  to  appropriate  them,  this  amounts  to  an  ouster.* 
And  it  has  been  decided  in  New  Tork,  that,  where  one  tenant  in 
common  undertakes  to  convey  the  whole  land,  the  grantee  shall 
not  be  understood  to  enter  as  a  tenant  in  common,  but  the  stat- 
ute of  limitations  will  run  in  his  favor  against  the  co-tenants. 
(By  the  Revised  Statutes,  without  an  actual  ouster  or  total  denial 
of  right,  ejectment  cannot  be  maintained.)^  So,  in  Massachusetts, 
a  conveyance  by  one  tenant  in  common  of  the  whole  land  in  fee, 
with  covenants  of  seisin  and  warranty,  followed  by  the  entry 
and  exclusive  possession  of  the  grantee,  is  a  disseisin  of  the 
other.^  So  where  the  owner  of  an  undivided  part  of  a  parcel 
of  land  gave  a  deed  of  the  whole  lot,  the  grantee  entered,  and 
afterwards  a  creditor  of  the  grantee  levied  upon  the  whole,  and 
entered  under  the  levy,  claiming  to  be  sole  owner;  held,  the 
co-tenant  of  the  grantor  was  disseised.^  So  A,  one  of  tenants 
in  common,  conveys  the  whole  land  to  B,  with  warranty.  B 
enters,  claiming  the  whole.  C,  the  other  tenant,  requests  him 
to  relinquish  one-half,  but  he  refuses  so  to  do,  saying,  he  will 
sooner  stand  a  law-suit.  This  is  an  ouster  of  C,  who  may  main- 
tain a  suit  for  the  land  against  B.^  So  the  erection  of  a  build- 
ing upon  the  land  by  one  tenant  in  common  is  an  ouster  of  the 
other."^  So,  where  a  bill  in  equity  for  a  partition  was  referred  to 
a  committee,  whose  report,  if  it  did  not  positively  find  the  fact 
of  an  ouster  in  terms,  embraced  conclusive  evidence  of  that 
fact;  held,  as  the  plaintiff  was  not  in  possession  when  such  bill 
was  brought,  it  ought  to  be  dismissed.^ 

§  42.  A  sale  by  one  tenant,  and  a  receipt  by  him  of  the  price 
of  the  whole  tract,  does  not  render  him  a  trustee  of  the  other 


*  Washington  v.  Conrad,  2  Hnmpb. 
662.  See  Weeks  v.  Weeks,  6  Ired.  Eqa. 
111. 

•  Jones  V.  Weathersbee,  4  Strobh.  50. 
'  Clap  V.  Bromagham,  9  Cow.   651; 

Bradstreet  v.  Huntington,  5  Pet.  444; 
Bigelow  V.  Jones,  10  Pick.  161;  Butler 
V.  Pbclps,  17  Wend.  642;  Gillet  v.  Stan- 
ley, 1  Hill,  121:  Sharp  v.  Ingraham,  4, 
116;  2  N.  Y.  Lev.  St.  806-7. 


*  Kittredge  v.  Locks,  Su.,  17  Pick. 
246;  Parker  v.  Proprs.,  &c.,  8  Met.  91. 
See  Ross  v.  Durham,  4  Dev.  &  B.  54; 
Thomas  v.  Hatch,  8  Snmn.  170. 

*  Bigelow  «.  Jones,  10  Pick.  161. 
'  Marcy  v.  Marcy,  6  Met.  860. 

^  Bennett  v,  Clemonce,  6  Allen,  10. 

*  Adams  v.  The  Ames,  &c.,  24  Conn. 
280. 
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for  his  share  of  the  purchase-money.  The  legal  title  remains 
in  the  latter,  and  his  remedy  is  at  law.^ 

§  43.  If  a  third  person  enter  on  the  land,  claiming  against 
one  tenant  in  common,  and  exclude  him;  this  is  a  disseisin 
of  all.^ 

§  44.  Where  A  and  B  were  tenants  in  common,  and  C  obtained 
possession,  claiming  under  B,  but  A  knew  nothing  of  his  title, 
and  ejected  C  by  process  of  forcible  entry  and  detainer;  held, 
this  was  not  an  ouster  of  B  by  A.^ 

§  45.  With  regard  to  suits  brought  by  tenants  in  common 
against  strangers  for  recovery  of  the  land,  the  common  law 
rule  is,  that,  having  several  titles,  they  must  bring  separate 
actions.(a) 

*  Milton  V.  Hogue,  4  Ired.  Equ.  416.  '  Meredith  v.  Andres,  7  Ired:  5. 

*  Price  V.  Lyon,  14  Conn.  279. 

(a)  In  Vermont,  Connecticut  and  Yir-  228,)  it  is  the  nniform  practice  for  tenants 

ginia^  they  may  sue  Jointly.    In  Ken-  in  common  to  declare  in  ejectment  on  a 

tucky«  Vermont  and  Galifomia,  one  joint  joint  demise,  and  recover  a  part  or  the 

tenant  or  tenant  in  common  may  sue  for  whole  of  the  land  according  to  the  evi> 

his  share  of  the  whole.    McCreary  v.  dence.    If  they  join  in  suit  and  one  is 

Ross,  7  Watts,  488;  Hicks  v.  Rogers,  4  harred  by  the  statute  of  limitations,  this 

Cranch.  166;  Verm.  L.  96;  Robinson  v.  is  no  bar  to  the  rest. 

Johnson,    86    Verm.    09;  Toncbard  p.  (Tenants  in  common  may  join  in  an 

Grow,  20  Cal.  150;  Hart  v,  Robertson,  appeal  concerning  a  road,  but  parties 

21  lb.  846;  1  Swift,  108;  Vir.  L.  1828,  having  different  interests  must  prosecute 

27;  May  v.  Parker,  12  Pick.  88;  Watson  separate  appeals.   County,  &c.  v.  Brown, 

V.  Hill,  1  M'Cord,   161;  McFadden  v.  13  Illin.  207. 

Haley,  2  Bay,  467;  King  v.  Bullock,  9  Where  two  tenants  in  common  recov- 

Dana,  41;  Cbesround  v.  Cunningham,  8  ered  land  in  ejectment  against  a  third; 

Blackf.  85.    See  Starnesv.  Quin.  6  Geo.  held,  they  were  also  entitled  to  their 

84;  Lane  v.  Dobyns.  11  Miss.  106;  Craig  joint  action  for  metne  profits.    Camp  v. 

V.  Taylor,  6  B.  Mon.  457.  Homesley.  11  Ired.  211. 

In  Rhode  Island,  Maine  and  Massa-  In  an  action  of  trespass  quare  clatuum, 

chusetts,  all  the  tenants  or  any  two  may  for  breaking,  entering  upon,  and  cutting 

join,  or  any  one  sue  alone.    In  Connec-  and  carrying  away  trees  from  land  owned 

ticut,  if  the  plaintiff  grounds  on  the  title  by  tenants  in  common,  each  tenant  is  en- 

of  all  the  tenants,  he  recovers  for  their  titled  to  his  several  action;  and  it  cannot 

benefit,  and  his  possession  will  be  theirs,  be  defeated  by  a  subsequent  payment  to 

If  two  join  and  one  is  non-suited,  the  his  co-tenants  for  the  wood  thus  taken 

other  may  recover  the  whole.    (One  may  and  carried  away.    Longfellow  v.  Quim- 

sue  alone,  though  also  a  surviving  part-  by,  29  Maine,  196. 

ner.     Robinsonv.  Roberts,  81  Conn.  145.)  The  general  rule  is,  that  tenants  in 

In  New  York,  all  need  not  join,  except  common  must  join,  in  an  action  to  re- 

when  ejectment  is  brought  as  a  substi-  cover  damages  for  an  ii^jury  to  the  com-* 

tute  for  a  writ  of  right.    R  I.  L.  208;  1  mon  property;  but,  where  there  is  no 

Swift,  108;  Mass.  Rev.  St.  611 ;  Me.  Rev.  joint  injury,  and  the  tenants  in  common 

St.  569-70;  Verm.  Rev.  Stt  216;  Kellogg  are  not  jointly  interested  in  the  damages, 

r.  Kellogg,  6  Barb.  116.  the  remedy  may  be  by  a  several  action. 

In  Missouri,   (Wathen  v.  English,  1  Lothrop  r.  Arnold,  25  Maine,  186. 

Misso.  746,)  it  is  held  that  tenants  in  And  if  the  action  is  several,  when  it 

common  cannot  join  in  ejectment.  should  have  been  joint,  and  there  is  no 

lnTennes8ee,(Barrowv.Nave,  2Terg.  plea  in  abatement,  the  objection  cannot 
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§  46.  It  has  been  already  stated,  (s.  18,)  that  joint  grantees  of 
public  lands  hold  as  tenants  in  common.  The  question  has  been 
raised,  whether  on  account  of  their  peculiar  title,  3uch  grantees 
can,  like  other  tenants  in  common,  bring  ejectment.  Although  not 
distinctly  decided,  it  is  said  that  it  may  be  assumed,  that  eject- 
ment may  be  brought  by  one  proprietor  of  lands  granted  by 
the  State,  when  the  others  have  actually  taken  possession  and 
divided  to  themselves  all  the  lands  included  in  the  limits  of  the 
grant;  though  this  action  would  lie,  only  where  the  proprietors 
refuse  to  divide  according  to  law,  and  after  demand.  But  there 
is  more  difficulty  in  the  application  of  these  principles  and 
extending  this  remedy  to  those  who  are  directed,  as  agents  or 
trustees,  to  take  charge  of  the  rights  of  land  which  are  usually 
denominated  public  rights.  The  nature  of  their  interest  does 
not  permit  that  it  be  enjoyed  in  common  with  other  proprietors. 
In  regard  to  them,  it  is  only  the  use  which  is  appropriated,  and 
not  the  freehold.  Statutes  provide  that  such  trustees  may  lease 
the  lands.  But  it  would  be  of  little  avail  to  them,  to  take  pos- 
session of  a  fractional  pare  of  every  lot  or  tenement  in  a  town; 
and  it  would  be  impossible  to  lease  them  to  any  profit  or  advan- 
tage. Moreover,  if  such  trustees  are  to  be  regarded  as  tenants 
in  common;  inasmuch  as  one  of  such  tenants,  in  Vermont,  in  a 
suit  by  himself  alone,  may  recover  the  whole' land,  and  as  pub- 
lic lands  are  excepted  from  the  statute  of  limitations,  it  would 
follow,  that,  although  the  other  tenants  were  barred  by  the  stat- 
ute, the  trustees  might  still  recover  the  whole  land,  in  part  for 
tile  benefit  of  the  others,  and  not  merely  their  own  share.  Upon 
these  grounds,  no  action  of  ejectment  can  be  maintained  by  such 
trustees,  until  a  division  or  allotment  is  made.  But  when  there 
is  no  actual  location,  ejectment  will  lie  to  recover  the  public 
lands.^ 

'  University,  &c.  v.  Reynolds,  8  Verm.  564-5-^. 

be  taken  by  a  plea  upon  the  merits,  dispossession  of  the  others.    Breeding  v. 

lb.  Taylor,  6  B.  Moo.  62. 

One  tenant  may  give  a  release,  which        Premises  owned  in  common,  by  defend- 

will  bind  the  other,  of  their  claim  for  a  ants  in  execution,  may  be  sold  thereon 

trespass.    Bradley  v.  Boynton,  9  Shepl.  in  a  body,  unless  some  one  claiming  to 

287.    Recovery  in  ejectment  against  one  be  part  owner  require  that  they  be  sold 

tenant  in  common  alone  does  not  Justify  separately.    Nellson  v.  Neilson,  5  Barb. 

565.) 
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CHAPTER  LV. 


TBNANCT  IN  OQMMON,   ETC.      PABHTION. 


1.  Methods   of  partition;    partition   in 

equity. 
2  &  n.  Statutes  of  the  several  States  con* 

cerniDg;  the  New  England  States; 

New    York;    Pennsylvania;    New 

Jersey,  Alabama  and  Mississippi; 


Maryland;  Delaware;  Tennessee; 
Illinois;  Indiana;  Missouri;  Ken- 
tucky ;  Ohio ;  Virginia;  North  Oaro«- 
lina;  South  Carolina;  Gkorgla; 
other  States. 


^  1.  Some  remarks  have  already  been  made,  in  regard  to  the 
severance  of  a  joint  tenancy,  &c.,  by  the  acts  of  the  parties  them- 
selves. Partition  may  also  be  obtained  by  application  to  the 
legislature,  or  by  legal  proce8s.(a)  It  is  to  be  presumed  that 
the  old  English  statutes  already  referred  to,  (ch.  53,  sec.  45,) 
providing  a  torit  of  partition,  have  been  generally  re-enacted  or 
adopted  in  this  country.  In  practice,  however,  these  remedies 
are  to  a  great  extent  superseded  fby  the  more  summary  and 

(a)  It  is  said,  tenants  in  common  have  Also,  that  the  wife  of  A  was  aoi  •Bti- 

an  absolute  right  in  law  to  have  their  tied  to  the  estate  as  survivor,  on  the  4e*> 

estate  divided.    Ledhetter  v.  Gash,  8  cease  of  her  husband.    lb. 

Ired.  462.    In  general,  partition  will  not  Between   co-parceners,   partition   hf 

be  granted,  upon  the  application  of  par-  deed,  though  the  better  practice,  is  not 

ties  who  own  the  whoU  land,    Swett  r.  absolutely  necessary ;  they  may  mark 

Bussey,  7    Mass.    608.     (Otherwise  in  and  establish  the  dividing  line  between 

Delaware.    See  infra.)  them  by  other  competent  evidence,  and 

Devise  to  sons,  A  and  B,  to  be  divided  will  from  that  time  be  seised  in  sever- 
by  running  a  certain  line,  and  the  choice  alty.  Gooles  v.  Wooding,  2  f,  &  H. 
determined  by  agreement  or  lot.    A  and  (Va.)  189. 

B  entered  into  possession,  occupied  for  Where  deeds  by  co-parceners  recited, 
some  years  as  tenants  in  common,  and  that  a  boundary  line  had  been  run,  made 
during  that  time  purchased  fifteen  acres  and  established,  and  the  parties  had  con- 
adjoining,  and  then  made  a  division  by  a  tinned  in  possession  up  to  the  line.  fh>m 
line  running  nearly  as  indicated  in  the  the  date  of  the  deeds,  for  twenty  years, 
will,  agreed  upon  their  choice  of  parts,  less  two  days,  and  the  line  in  the  deeds 
and  executed  and  delivered,  each  to  the  was  different  from  the  line  actually  run 
other,  a  deed  conveying  such  part  to  him  by  the  parties ;  held.,  the  possession  ought 
and  wife.  Held,  a  partition  under  the  not  to  be  disturbed.  lb. 
will,  and  not  a  purchase  and  sale  of  the  As  to  the  effect  of  an  award  upon  the 
land.  Taylor  v.  Birmingham,  29  Penn.  boundary  of  land,  see  Byam  v.  Robbins, 
806.  e  Allen,  68. 
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convenient  methods  of  petition  to  the  courts  of  common  law,  of 
Chancery,  or  of  probate.  The  jurisdiction  of  Chancery  upon 
the  subject  is  well  established  by  a  long  series  of  decisions^ 
But  it  is  said,  equity  does  not  generally  interfere,  unless  the 
title  be  clear,  and  never  where  the  title  is  denied  or  suspicious, 
until  opportunity  has  been  had  to  try  the  title  at  law.^(a) 

'  4  Kent,  364;  1 N.  J.  L.  89;  Homey  r.  5  Eng.  L.  &  £q.  81 ;  Bowra  r.  Wright,  3 

Goings,  18  niin.  95;  Hanbury  v,  Hussey,  lb.  190. 

(a)  The  jurisdiction  of  equity  upon  plea  or  answer;  hut  that  is  not  necessary, 

this  subject  depends  very  much  upon  where  the  fact  is  distinctly  stated  in  the 

local  usages  and  statutes.    In  England,  hill.    Burhans  v.  Burhans,  2  Barb.  Ch. 

hy  St.  8  and  4  Wm.  IV,  ch.  27,  the.  writ  898. 

of  partition  is  abolished,  and  the  only        The  bill,  in  such  a  case,  should  be  dis- 

remedy  is  a  bill  in  equity.    In  Wiscon-  missed  as  prematurely  filed,  without  pre- 
sin,  (Kev.   Sts.  670,)  partition  may  be     judice  to  the  right  to  institute  a  new 

obtained  in  all  cases  by  bill  in  equity,  suit,  after  a  recovery  in  ejectment  or 

But  a  remainder-man  cannot  file  such  otherwise.    lb. 
bill.  Upon  a  bill  for  partition,  the  rents  and 

In  Rhode  Island,  courts  of  equity  have  profits  accruing  while  the  land  was  held 

jurisdiction  to  award   partition  of  es-  adversely  are  not  recoverable,  being  more 

tates,  whether  corporeal  or  incorporeal.  proi>erly  recoverable  as  mesne  profits.  ii| 

Bailey  r.  Sisson,  1  Rhode  Islsnd,  233.  an  ejectment  for  the  complainant's  undi- 

If  one  tenant  has  transferred  his  inte-  vided  share.  lb. 
rest ;  in  the  mode  of  division,  regard  will  A  complainant  in  a  bill  in  equity  claim- 
be  had  to  the  equities  of  the  purchasers,  ed  half  of  an  estate  by  inheritance  from 
Story  «.  Johnson,  2  Y.  &  Coll.  586.  A  his  father,  and  the  other  half  by  Inheri- 
way  over  one  portion  of  the  land  may  be  tance  from  his  brother,  and  alleged  that 
assigned  to  the  party  taking  another  por-  the  will  of  his  brother  was  void  for  fraud, 
tion.  Lister  v.  Lister,  8  lb.  640.  &c.;  but,  in  case  the  will  should  be  ad- 
One  holding  a  life  estate  in  one-fifth  of  judged  valid,  then  he  still  claimed  one- 
certain  land,  terminable  by  marriage,  half  of  the  estate,  and  insisted  that  he 
may  have  partition.  Hobson  v.  Sler-  was  entitled  to  a  partition;  and  the  prayer 
wood,  4  Beav.  184.  of  the  bill  was,  that  the  will  might  be 

In  New  York,  a  decree  for.  partition  declared  void,  or  that  a  partition  might ' 

cannot  be  made,  unless  all  the  persons  be  had.    Held,  the  bill  did  not  make  a 

interested  are  made  parties.    Burhans  v.  case  for  partition,  and  therefore  was  not 

Burhans,  2  Barb.  Ch.  898.    See  p.  828.  tnultifariau*.     Brady   v.    McGosker,    1 

A  court  of  equity  is  not  restricted  to  Gomst.  214. 
a  partition  or  sale  of  the  whole  lands;        A  decree  for  partition,  by  a  court  of 

but,  when  it  is  necessary  to  prevent  pre-  equity,  assigning  the  portions  of  the  dis- 

judioe,  and  can  be  done  without  preju-  tributees,  amounts  to  no  more  than  an 

dice,  may  allot  their  respective  shares  of  ordinary     conveyance.      Anderson     v. 

land  to  some,  and  direct  a  sale  of  the  Hughes,  6  Strobh.  74. 
residue.    Haywood  v,  Judson,  4  Barb.        In  South  Carolina,  interests  in  real  or 

228.  personal  property  may  be  severed  by  the 

In  general,  where  the  defendant  is  in  Court  of  Equity,  and  the  share  of  each 

possession,  claiming  adversely  to    the  owner  ascertained  and  set  off,  where  the 

plaintifi*.  partition  will  not  be  granted  in  subject  matter  is  not  susceptible  of  di- 

equity;  but,  where  the  question  arises  vision.    The  justice  or  practicability  of 

upon  an  equitable  title  set  up  by  either  any  mode  of  partition  is  a  matter  fur 

party,  the  rule  does  not  apply.    Hosford  the  commissioners;  and  if,  jn  their  jndg- 

V.  Merwin,  5  Barb.  61;  Burhans  v.  Bur-  ment,  no  division  can  be  made  without 

bans,  Z  Barb.  Ch.  398.  manifest  injustice,  they  may  recommepd 

The  defence,  to  a  bill  for  partition,  that  u  sale,  and  the  court  will  judge  of  the 

the  premises  are  held  adversely  to  the  propriety    of  confirming   such    return, 

complainant,  may  be  made  specially  by  Steedman  v.  Weeks,  2  Strobh.  £q.  145. 
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§  2.  The  statutory  provisions  of  the  several  StatcB,  in  regard 
to  partition,  are  very  precise  and  numerous.     With  a  general 

similarity,  there  are  still  points  of  difference  among  them,  which 
require  a  distinct  summary  view  of  the  law,  in  each  State.     It 

will  be  seen  that  in  Kentucky,  and  in  the  three  States  of  Ala- 
Partition  of  standing  timber  will  be        In  a  petition  for  partition,  where  title 

ordered,  without  regard  to  the  character  is  suggested,  if  the  title  is  equitable,  the 

of  the  estate  of  either  party,  or  the  diflS-  court  will  settle  it;  if  legal,  it  will  dis- 

culty  of  executing  the  commission.    lb.  miss  the  bill,  or  retain  it  to  put  the  party 

On  a  bill  for  partition,  a  court  of  chan-  suggesting  title  to  his  law.    Lucas  v. 

eery  will  not  determine  conflicting  titles;  King,  2  Stockt.  277. 
Dor.  in  an  action  of  ejectment,  is  a  par-        If,  when  the  titles  are  spread  before 

tition  by  decree    conclusive  upon    the  the  court  on  the  pleadings,  there  is  no. 

rights  of  the  parties.    WhUlock  v.  Hale,  legal  objection  to  the  complainant's  title, 

10  Humph.  64.  the  court  will  order  partition.    lb. 

But  it  has  been  held,  that  a  bill  in  chau-        The  defendant  stiggesting  title  must 

eery  lies  for  partition,  notwithstanding  answer  the  bill  and  set  out  his  title.    lb. 
an  adverse  possession,  unless  it  has  been        Upon  a  bill  for  partition,  where  the 

continued  long  enough  to  bar  a  recovery  title  of  the  complainant  is  denied,  the 

under  the  statute  of  limitations.    Howey  general  practice  is  to  retain  the  bill, 

V.  Goings,  18  III.  95;  Overton  9.  Wool-  until  the    right  can    be  tried  at  law. 

folk,  6  Dana,  874.  Campbell  v.  Lowe,  9  Md.  500. 

A  petition  under  the  statute  of  parti-  But  where  the  complainant  has  shown 
tion  is  a  proceeding  at  law  reaching  only  a  legal  title,  and  the  defence  is  one  cog- 
the  legal  estates  and  titles  of  parties,  and  nizable  only  in  equity,  equity  must  enter- 
not  touching  their  equities.  Greenup  v.  tain  and  decide  the  question  of  title.  lb. 
Sewell.  18  111.  58.  A  bill  for  partition  averred,  that  the 

Equity  will  not  interfere  with  a  court  land  was  not  capable  of  division,  that 

of  law,  in  a  case  of  partition,  if  such  the  defendant  refused  to  divide  or  unite 

court  had  first  jurisdiction,  and  is  com-  in  a  sale,  and  that  a  sale  was  for  the  in- 

petent  to  provide  for  the  interest   of  terest  and  advantage  of  the  parties ;  and 

parties.    lb.  prayed  for  a  sale  and  for  general  relief. 

Insignificant  improvements  of  a  portion  The  complainant  proved  his  title,  but 

of  the  estate,  by  one  tenant,  will  not  jus-  the  court  dismissed   the    bill,  because 

tify  the  interference.    Mor  will  equity  there  was  no  proof  that  a  sale  would  be 

partition  a  joint  estate,whcre,  by  so  doing,  advantageous  to  the  parties     Upon  ap- 

it  accommodates  some  of  the  joint  owners  peal,  held,  that  the  complainant  was 

to  the  iiyury  of  the  remainder.    lb.  entitled  either  to  a  sale  or  a  partition, 

When  a  trial  at  law  is  necessary  before  according  to  the  evidence,  and,  having 

a  decree  foe  partition  can  be  rendered,  proved  his  title,  the  cause  must  be  re- 

the  correct  practice  is  tp  stay  proceed-  manded  under  the  act  of  1882,  ch.  802,  s. 

ings  until  such  trial  can  be  had;  and,  in  6,  for  such  further  proceedings  or  proof 

ordering  it,  the  defendants  may  be  re-  as  the  purposes  of  justice  may  require, 

quired  to  admit  the  ouster  of  the  com-  lb. 

plainant  upon  the  trial  at  law.    Horton        The  statement  that  the  defendant  had 

V.  Sledge,  29  Ala.  478.  refused  to  divide,  though  improper  un- 

A  dispute  upon  a  pure  question  of  law,  der  the  averment  that  the  land  did  not 

determinable  on  the  face  of  an  uncontro-  admjt  of  partition,  will  not  vitiate  the 

verted  deed,  on  which  the  complainant's  case  made  by  the  bill,  or  affect  the  right 

title  depends,  is  not  a  suflicient  reason  to  relief  under  the  general  prayer.  lb. 
for  withholding  or  delaj^pg  a  decree  for        The  right  of  a  tenant  in  common,  to 

partition.    lb.  partition  of  a  legal  estate,  is  as  absolute 

On  a  bill  for  partition,  if  title  is  denied,  in  a  court  of  equity  as  in  a  court  of  law. 

the  court  will  not  order  the  commission.  The  courts  have  concurrent  jurisdiction, 

nor  will  it  dismiss  the  bill,  but  will  retain  as  to  an  actual  partition,  and  must  a^ju- 

it'  and  give  an  opportunity  to  establish  dioate  on  the  same  principles.    Donnell 

t4)e  title  at  law.   Obertv.Obert,  2  Stockt.  9.  Mateer,  7Ired.£q.94;  Hagginv.Hag- 

98.  gin,  2  B.  Mon.  818. 
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bama,  Mississippi  and  New  Jersey,  there  are  respective  pecu- 
liarities deserving  of  special  notice.  The  methods  of  partition 
among  oo-parcenen  or  heirs,  which,  however,  have  very  little  to 
distinguish  them  from  that  between  other  joint  owners,  will  be 
more  particularly  referred  to  under  the  title  of  D€acefU.{q) 

In  case  of  a  petition  at  law,  for  an  ac-  (This  may  be  done  In  equity,  on  appli- 
tttal  partition,  if  the  defendant  wishes  to  cation  of  the  respondents.  Hobeon  v. 
avail  hinoaelf  of  an  equitable  defence,  as.  Sherwood,  4  Beav.  184.) 
for  instance,  a  claim  under  a  contract  for  A  remainder-man  or  reversioner  can- 
purchase,  he  must  obtain  an  injunction  not  have  partition;  nor  any  tenant  for 
to  stay  proceedings  at  law,  until  the  years,  of  whose  term  less  than  twenty 
cause  can  be  heard  in  equity.  lb.  years  is  unexpired,  as  against  a  tenant 
If  the  application  be  to  a  court  of  of  the  freehold.  But  ail  tenants  for 
equity,  it  is  not  sufficient  for  the  defend-  years  may  have  partition  between  tbem- 
ant  to  rely  upon  his  equitable  grounds  selves}  which,  however,  shall  not  bind 
of  defence  in  his  answer.  He  must  file  a  the  landlords  or  reversioners,  when  the 
cross-bill,  for  which  the  court  will  allow  terms  end. 

him  a  reasonable  time.  But  his  failure  (Where  the  same  person  owns  in  fee 
to  do  so  will  not  prevent  him  from  filing  one  undivided  part,  and  holds  a  mort- 
a  separate  bill  for  relief,  as  the  partition  gage  of  the  remainder,  of  a  lot  of  land; 
affects  the  legal  title  only,  and  the  share  the  mortgagor  is  not  entitled  to  parti- 
assigned  in  severalty  could  still  be  tion.  Bradley  v.  Fuller,  28  Pick.  1. 
rea<^ied.  lb.  So  mortgagees  befure  foreclosure  can- 
On  a  bill  for  partition,  the  defendants'  not  have  partition.  Ewer  v.  Hobbs,  5 
supposed  title  to  a  part  of  the  land  hav-  Met.  1. 

ing  failed,  they  cannot  be  released  from  See  Hodgkinson,  12  Pick.  874;  Wain- 
a  proportionate  part  of  the  purchase-  wright  v.  Dorr,  18, 888;  Liscombv.  Root, 
money,  dne  to  the  administrator  of  the  8,  876.  A  mortgagee  may,  though  the 
party  whose  heirs  are  plaintiffs,  upon  a  mortgagor  or  his  co-tenant  remain  in 
mere  reference  to  the  matter  in  their  possession;  their  possession  being  hia. 
answer,  without  filing  a  cross-bill.  Glick  Rich  v.  Loud,  18  Pick.  822.  By  Stat. 
V.  Gregg,  19  Ohio,  67.  1858,  998,  past  and  future  partitions  are 
(a)  «In  Massachusetts,  (Mass.  Rev.  St.  made  valid,  notwithstanding  th«  exist- 
618-20;  St.  1842,  222;  Gen.  Sts.,  ch.  ence  of  leases  of  the  estate.  So,  al- 
186,)  Joint  tenants,  &c.,  may  have  parti-  though  one  tenant  is  trustee,  attorney  or 
tion  by  writ  or  by  petition.  See  Burg-  guardian  of  another.  A  Joint  tenant,  8ui., 
hardt  v.  Van  Deusen,  4  Allen,  874.  though  disseised,  may  maintain  a  peti- 
(As  to  the  degree  of  certainty  re-  tionforpartition,if  he  has  a  present  right 
quired  in  the  description  of  the  land,  see  of  entry.  Marshall  v.  Grehore,  18  Met. 
Miller  v.  Miller,  16  Pick.  215.  Petition  462.  See  Bonner  v.  Proprietors,  &c.,  7 
for  partition  of  three  parcels  of  land.  Mass.  475;  Barnard  v.  Pope.  14,  484; 
The  petitioner  was  proved  to  be  seised  in  Fisher  v.  Dewerson,  8  Met.  544.) 
common  of  only  two  of  them,  and  the  The  petition  sets  forth  the  titles  of  all 
respondent  to  be  solo  seised  of  the  third,  persons  interested  .-and  who  will  be  bonnd 
Held,  the  petitioner  could  not  amend  by  by  the  partition,  whether  having  a  free- 
striking  out  the  tbird  parcel,  but  the  hold  or  term,  a  present  or  future,  a 
respondent  should  have  his  costs,  and  vested  or  contingent  estate.  A  rever- 
partition  was  ordered  of  the  other  two.  sioner,  &c.,  after  a  life  estate  or  term, 
Loud  V.  Penniman,  19  Pick.  589.  *  But  is  a  party  interested,  and  entitled  to 
where  a  petitioner  alleged  a  seisin  in  fee,  notice. 

and,  upon  the  facts  agreed,  it  appeared  (So  an  attaching  creditor  of  one  ten- 
that  his  interest  was  only  for  life;  the  ant.  And  a  pi^tition  made  without  no- 
petition  was  amended  so  as  to  conform  to  tice  to  him  is,  as  to  him,  void,  and  he 
the  opinion  of  the  court,  and  judgment  may  levy  his  execution  as  upon  an 
for  partition  awarded  accordingly.  Fay  estate  in  common.  Mason  v.  Luke,  19 
V.  Fay,  1  Gush.  98.)  Pick.  89.  Where  a  railroad  passes  over 
The  shares  of  the  petitioners  shall  be  the  land,  the  corporation  need  not  "be 
set  off",  and  the  residue  of  the  land  re-  made  parties.  Weston  v.  Foster,  7  Met. 
main  undivided.  297.) 
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IJnkDOWD  parties  who  are  interested  that  either  of  the  opposing  respondentB 

shall  be  notiOed  by  public  advertisement,  is  not  entitled  to  a  share,  shall  be  bind- 

(One  may  appear,  and  object  the  want  ing  upon  him.,  so  far  as  it  respects  the 

of  legal  notice  to  others,  and  partition  partition  and  assignment  of  shares;  bnt 

will  not  be  ordered  against  him.  Ashley  he  may  still  maintain  a  subsequent  suit 

V,  Brightman,  21  Pick.  268.)  against  the  other  claimant.    If  any  per- 

Where  one  not  named  in  the  petition  son,  who  has  not  appeared  and  answered, 

appeftrs  and  defends,  the  petitioner  may  claims  a  share  of  the  land,  he  aha\\  be 

deny  his  title.    If  the  petitioner  shows  bound  by  the  judgment,  so  far  as  the 

himself  entitled  to  partition,  an  interlo-  partition  is  concerned;  but  he  may  still 

cutoryjudgment  is  rendered  accordingly,  sue  each  of  the  other  tenants  for  his 

and  commissioners  are  appointed  to  make  share,  each  being  liable  for  a  proportion 

partition.    If  there  are  several  petition-  thereof. 

ers,  their  shares  may  be  set  off  together  (It  is  said,  a  petitidb  for  partition, 
or  separately  at  their  election.  If  a  divi-  though  founded  on  statute,  is  in  the  na- 
sion  cannot  be  made  without  damage  to  ture  of  a  real  action.  The  question  is 
the  owners,  a  disproportionate  share  may  one  of  legal  title,  not  mere  equitable  lu- 
be assigned  to  any  one  who  will  accept  terests.  But  a  Judgment  therein  is  no 
it,  on  his  paying  or  securing  a  sum  re-  bar  to  a  writ  of  right.  Blanchard  v. 
quisite  to  equalize  the  value;  or  the  Brooks,  12  Pick.  66.  See  Mallett  v. 
exclusive  |)ossession  may  be  assigned  to  Bancroft,  1  Story,  474;  Colton  v.  Smith, 
the  parties  alternately  for  certain  speci-  11  Pick  811. 

fied  times,  according  to  their  respective  Judgment  binds  the  right  of  poc«««- 

interests.  «toii,  not  property.    Pierce  v.  Oliver.  18 

(See  Godman  v.  Tinkham,  15  Pick.  Mass.  211. 

864.)  A  Judgment  is  a  bar  to  another  peti- 

In  the  latter  case,  the  occupant  for  tion  for  the  same  object « if  the  parties 

the  time  being  shall  be  liable  to  the  other  and  the  title  put  in  issue  or  necessarily 

owners  for  any  injury  to  the  land,  like  a  decided  are  the  same.    But  where  a  for- 

lessee  without  express  covenants.    For  mer  partition  was  only  of  a  part  of  the 

any  injury  by  a  stranger,  the  occupant  land  held  in  common,  and  all  the  tenants 

may  recover  damages  like  a  lessee;  and  were  not  parties;   the  Judj^ment  is  no 

he  and  the  other  tenants  may  recover  bar  to  a  petition  for  partition  of  the 

Jointly  for  any  further  damage  for  which  whole  land,  to  which  all  the  tenants  are 

lessors  might  sue.    The  final  judgment,  made    parties.     Colton   r.    Smith,    11 

confirming  and  establishing  the  partition.  Pick.  811. 

shall  be  conclusive  as  to  all  rights,  both  Where  a  disseisor  of  one  tenant  ha8 

of  property  and  possession,  of  all  parties  obtained  partition,  the  tenant  may  either 

and    privies  to  the  judgment,  includ-  recover  possession  of  his  undivided  share, 

iiig  all  parties  who  might  have  appeared  treating  the  partition  as  void;  or  may 

and  answered,  excepting,  however,  any  affirm  it,  and  recover  the  part  assigned 

Joint  owner  absent  from  the  State,  who  to  his  disseisor.    Brown  v.  Wood,  17 

is  allowed  three  years  to  obtain  a  new  Mass.  68.) 

partition.    One  claiming  the  land  in  sev-  Where  a  party  dies  before  partition, 

eralty  is  not  bound  by  a  judgment  of  and  a  share  is  still  assigned  or  left  him, 

partition,  not  having  appeared  as  a  re-  his  heir  or  devisee  may  claim  the  origi- 

spoudent.    Ifone,  who  has  not  appeared  nal  share,  (undivided,)  though  made  a 

and  answered,  claim  the  share  assigned  party  to  the  petition.    Eviction  of  any 

to  or  left  for  any  of  the  supposed  part  tenant,  from  the  share  assigned  or  left 

owners,  he  shall  be  bound  by  the  judg-  him,  by  paramount  title,  shall  entitle 

ment,  so  far  as  it  respects  the  partition  him  to  a  new  partition  of  the  residue, 

and  assignment  of  the  shares,  as  if  he'  Any  person,  having  a  lien  upon  the  share 

had  been  a  party;  but  may  still  bring  a  of  a  tenant,  shall  bo  bound  by  the  parti- 

snit  for  the  share  which  he  claims,  as  a  tion,  but  retain  his  lien  upon  the  portion 

specific  portion  of  the  land,  against  the  allotted  to  his  debtor, 

party  to  whom  it  was  assigned  or  left.  By  Statute  1854, 12,  Joint  tenants,  &c., 

Where  two  or  more  persons  appear  as  re-  of  a  mill  privilege,  water  right,  or  other 

spondents,  claiming  the  same  share  of  the  incorporeal  hereditament  mav  be  com- 

land,  their  relative  title  may  be  left  un-  pelled  to  make  partition,  eitber  by  bill 

decided,  except  so  far  as.  to  determine  in  equity  or  the  statutory  process.    In 

which  of  them  may  defend,  and  may  be  the  latter  case,  the  commissioners  shall 

settled  in   a  subsequent  suit    between  state  in  their  return  the  best  mode  of 

them.    A  judgment  in  the  partition  suit;  partition,  and  the  court  may  thereupon 
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pass  such  orders  and  decrees  in  eqntty  as  No  partition  shall  be  avoided  by  a  con- 
may  be  necessary  to  effect  jnstice  between  veyance  after  entry  of  the  petition,  nor 
the  parties.  unless  recorded;  nor  by  any  lien  on  the 

(It  had  been  previously  held,  that,  property.    Such    lien  attaches  to   the 

where  tenants  in  common  hold  a  mill,  portion  set  off  to  the  debtor.'   If  set  off* 

dam  and  stream  as  one  entire  tenement,  to  one  not  having  a  legal  title,  this  per- 

one  cannot  have  partition  of  the  dam  tion  belongs  to  the  legal  owner.    A  re- 

and  water  alone.    Miller  v.  Miller,  18  verstoner  after  a  life  estate  cannot  have 

Pick.  287.    See  Bailey  v.  Rust.  8  Shepl.  partition. 

440;  Whittemore   v.   Shaw,    8   N.    U.  In  Rhode  Island,  (R.  I.  L.  206;  Rev. 

898.)  Sts.  ch.  208.)  where  persons  own  together 

By  Statute  1860,  488,  partition  may  in  fee,  or  where  on^  has  a  pariicuiar  es- 

take  place,  where  remainders  or  interests  tate,  In  connection  with  others  holding  a 

are  limited  to  persons  not  in  being  at  the  fee  or  a  freehold,  a  writ  of  partition  or 

time  of  application,  upon  notice  to  the  bill  in  equity  lies.    The  court  ascertain 

parents  or  parent.    The  court  will  ap-  the  rights  of  the  parties,  and  partition  is 

point  a  n$xt  friend  to  act  in  the  case  in  made  conformably.    The  proceeding  shall 

behalf  of  such  persons.  not  affect  any  reversion  or  remainder.     A 

By  Statute  1860,  468,  where  the  plead-  sale  by  commissioners  may  be  ordered, 

ings  show  that  the  respondent  denies  the  Non-joinder  of  a  defendant  in  an  action 

plaintiff' 's  title  to  any  part  of  the  land,  of  partition  is  at  common  law  matter  of 

and  claims  it  in  fed,  and  he  is  proved  to  abatement    merely;    and  is  not    made 

have  held  it  under  a  title  which  he  be-  pleadable  in  bar  by  the  statute  authoriz- 

lieved  to  be  good;  he  shall  haveconipen-  ing  parties  omitted  iu  such  action  to  be 

sation  for  improvements  made  by  him  or  summoned  in,  (a  right  of  the  plaintiff' 

those  under  whom  he  claims,  if  the  plain-  only  to  save  his  action  from  abatement,; 

tiff*  prevails,  as  in  case  of  real  actions,  by  nor  by  the  discretionary  power  of  the 

chap.  101  of  the  Revised  Statutes;  and  court  to  order  the  sale.     Uoxsie  v,  Ellis, 

also  be  liable,  as  provided  in  that  chap-  4  R.  I.  128. 

ter  for  the  plaintiff'^s  share  of  the  rent,  Dower,  before  assignment,  is  no  estate, 

profits  and  damages.    If,  afcer  these  are  but  a  mere  light;  and  the  dowress  need 

deducted,  anything  remains  due  to  him  not  bo  made  a  party  to  an  action  fur  par- 

for  improvements,  it  shall  be  paid  before  tit  ion,  although  her  writ  of  dower  be 

judgment  of  partition;  and  the  plaintiff  pending  in  the  same  court,    lb. 

shall  not  have  any  rents,  &c.,  accruing  But  the  court  will,  in  its  discretion, 

after  the  verdict  and  before  payment.  suspend  the  appointment  of  commission - 

(Before  the  passing  of  this  statute,  a  ers  to  make  partition,  until  the  writ  of 

respondent  had  no  such  remedy  for  im-  dower  is  terminated,  in  order  that  the 

provements.     Marshall  r.  Crehore,   18'  partition  may  not  be  disturbed  by  the 

Met.  462.)  assignment  of  dower.    lb. 

Provision  is  also  made  in  case  of  a  In  Connecticut,  (Comp.  Sts.  1864, 480; 

second   partition,  where  improvements  1  Conn.  Sts.  298,861,)  there  may  be  par - 

have  been  made  after  the  first.    Parti-  tit  ion  in  equity,  or  a  sale,  through   a 

tion  is  valid  notwithstanding  a  lease,  committee.    The  writ  of  partition  is  also 

and  though  one  party  is  trustee,  guard-  expressly  provided.    Provision  is   also 

ian  or  attorney  for  another.    The  return  made,  that  the  guardians  of  minora,  with 

is  to  be  recorded.    See  Gen.  Sts.  the  aid  of  persons  appointed  by  the  Pro- 

In  New  Hampshire,  (1  N.  H.  L.  844;  bate  Court,  may  make  partition. 

Rev.   St.  418-6;  Comp.   Sts.  ch.  219;  Partition  is  held  to  be  matter  of  rtgAf, 

Brown  v.  Brown,  8  N .  H .  93.    See  French  notwithstanding  any  difficulty  and  incou- 

V.  Eaton,  16  N.  H.  887,)  *'  any  person  in-  venience  attending  it  in  a  particular  case, 

terested  with   others''  in  real    estate,  Scovil  v.  Kennedy,  14 Conn.  849.   It  may 

'*  where  there  is  no  dispute  about  the  be  obtained  by  a  bill  in  Chancery.    lb. 

title,''  may  obtain  partition  by  applica-  St.  1889,  80.    So,  though  different  par- 

tion  to  the  judge  of  probate.    If  a  di-  eels  of  land  are  held  by  different  titles, 

vision  would  be  injurious,  the  whole  may  St.  1839,  80.    See  St.  1840,  27-8. 

be  assigned  to  one  of  the  petitioners,  he  The  established  rule  of  the  common 

paying  or  giving^bond  for  the  amount  of  law,  (by  which  the  writ  of  partition  would 

the  shares  of  other  parties.    Partition  lie  only  between  co-parceners.)  that  the 

may  also  be  made  by  the  Superior  Court,  plaintiff  must.be  in  possession,  or  seised, 

Notice  is    ordered,  and  issues  of  fact  when  the  writ  was  brought,  has,  since 

are  sent  to  the  Court  of  Common  Pleas,  the  remedy  by  partition  has  been  extend- 

Partition  is  made  through  a  committee,  cd  to  joint  tenants  and  tenants  in  com- 
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moD,  been  nnifonnly  adopted,  whether  and  also  an  application  for  this  purpose 

the  remedy  is  sought  by  writ,  or  by  bill  to  the  common  law  conrts,  who  shall 

in  equity.    Adams  v.  The  Ames,  &c.  20  order  partition  by  a  committer.    Any 

Conn.  280.  party  aggrieved,  if  al^sent  fVom  the  State, 

And  the  statute,  authorizingthe  Supe-  and  not  notified,  may  within  three  years 

riorCourt,  asaCourtofEquity,  to  order  have  a  new  partition  upon  complaint. 

A  partition,  does  not  introduce  a  differ-  The  whole  may  be  assigned  to  one,  if 

ent  rule.    lb.  necessary. 

In  Vermont,  (1  Verm.  L.  197-208;  St.  (The  owner  of  an  equity  of  redemption 

1851, 18;  Harrington  V.  Barton,  11  Term,  in  possession,  and  one  interested  in  the 

81;  Verm.   Rev.   St.  281-4;  Gkn.   Sts.  estate  and  having  a  right  of  entry,  though 

1860,  ch.  46.    See  Uawley  v.  Soper,  18  out  of  possession,  may  have  a  writ  of 

Verm.  820,)  partition  is  made,  upon  pe-  partition.    Call  o.  Barker,  8  Fairf.  820; 

tition,  by  commissioners.    If  the  land  Upham  v.  Bradley,  6.  422.    By  the  Re- 

cannot  be  couveniently  divided,  an  assign-  vised  Statutes,  any  lien  upon  a  share 

ment  of  the  whole  may  be  ordered  to  one  attaches  to  the  portion  set  off  to  the 

of  the  parties,  he  paying  such  sum  and  debtor.      Partition   does  not  bind  one 

in  such  manner  as  the  court  shall  direct,  claiming  the  whole  property,  who  has  not 

and  in  case  of  non-payment  execution  made  answer.    In  case  of  eviction,  it 

may  issue.    If  no  party  will  accept  the  shall  be  made  anew.    Rev.  Sts.  547-8; 

whole,  the  land  shall  be  sold.    The  sale  Argyle  9.  Dwinel,  29  Haine,'29.    But 

shall  bind  the  owners  and  all  claiming  see  Foxcroft  v.  Barnes,  29  Maine,  128. 

under  them.   The  partition  shall  be  valid,  Partition  must  be  predicated  upon  the 

though  one  owner,  without  the  knowledge  average  value,  as  well  as  quantity  of  the 

of  the  others,  had  previously  conveyed  land.    Field  v,  Hanscomb,  8  Shepl.  866. 

his  interest,  or  though  he  sell  it  pending  And  the  return  of  the  commissioners  must 

the  petition,  and  though  the  grantee  of  show  this  fact.    Dyer  v.  Lowell,  80  Hainej 

one  of  the  tenants,  whose  conveyance  217. 

was  not  recorded,  was  not  made  a  party.  The  return  of  commissioners  that  they 

And  a  partition  in  such  case  shall  enure  have  sufficiently  notified  parties  interes- 

to  the  benefit  of  the  legal  owner.     Three  ted,  within  the  State,  is  not  conclusive 

years  are  allowed,  to  any  party  without  evidence  of  such  notice  in  regard  to  the 

the  State  and  not  notified,  to  avoid  the  time  and  place  of  partition.    The  court 

partition  for  good  cause.     The  death  of  should  ascertain  whether  such  notice  has 

a  party  does  not  abate  the  process.    If  been  given,  and  the  commissioners  should 

the  petitioner  has  no  title,  or  a  less  one  state  what  they  have  done;  whether  any 

thaa  he  claijns,  he  is  liable  to  costs,  but  and  what  persons  were  known  to  them  to 

partition  may  still  be  made.  be  concerned  and  resident  in  the  State; 

The  proceeding  is  an  adversary  one,  and  what  notice  was  given  to  each  of 

and  can  only  be  sustained  between  those  them.     Hathaway  v.  Persons,  &c.  82 

who  could  be  suitors  in  respect  to  each  Maine,  186. 

other,  in  the  common  law  courts.    A  A  review  of  the  judgment  and  pru- 

busband  and  wife,  tenants  in  common,  ceedings  can  be  granted  only  upon  tho 

cannot  constitute  adverse  parties.    Howe  application  of  a  party  to  the  former  pro- 

V.  Blanden,  21  Verm.  816.  cess  or  one  representing  his    interest. 

A  saw -mill,  mill -yard,  mill-pond,  and  There  is  no  provision  in  the  statutes, 

tho  utensils  of  the  mill,  are  not  subject  authorizing  a  person  interested  in  the  es- 

to  partition.    Brown  v.  Turner.  1  Aik.  tate  to  be  first  admitted  a  party,  after 

860.    Actual  po99€9t\on  is  not  necessary,  partition  has  beeu  ordered,  and  the  pro- 

if  the  petitioner  is  not  </u«et<ec(.    Hawley  ceedings  finally  closed.    Elwell  v.  Syl- 

V.  Soper,  18  Verm.  820.  vester,  14  Maine,  686. 

A  grantee  of  an  undivided  interest,  Under  the  statutes,  no  costs  can  be 
whose  grantor  retains  the  use  of  the  taxed  for  the  petitioner,  after  the  inter- 
premises  for.  his  life,  and  is  still  living,  locutory  judgment  for  partition.    Ham 
cannot  have  partition.  Nichols «.  Nichols,  v.  Ham,  48  Maine,  286. 
2  Wms.  228.  Where  the  commissioners  set  off  to  a 

Nor  one  having  a  mere  right  of  entry  party  the  ''  water  privilege  now  occupied 

where  there    is  an  effectual   disseisin,  by'' a  mill;  held,  the  extent  of  that  privi- 

Brock  9.  Eastman,  2  Wms.  668.  lege  was  matter  of  fact  for  the  jury. 

In  Maine,  (1  Smith's  St.  146-60;  Rev.  Munroe  9.  Gates,  42  Maine,  178. 

Sts.   1857.  ch.  88.    See  St.   1860,  ch.  And  the  construction,  that  the  party 

l<i6,  s.  1;  Ware  9.  Hunnewell,  7  Shepl.  acquired  no  right  to  any  more  water  than 

291.)  a  writ  of  partition  is  authorized,  was  necessary  to  the  full  enjoyment  of 
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the  mill  as  it  then  wm,  was  too  re-  English  doctrine.    4  Kent,.  864.  n  )    An 

itrioted.    lb.  iquitabU  estate  is  snfflcient.    Hitchcock 

Gommissiouers  have  no  authority  to  v.  Skinner,  1  Hotfm.  21.    One  disseined 

assign  to  one  tenant  the  right  of  hauling  cannot  have  partition.    Glapp  v.  Bro- 

Inmber    across    the    land    assigned    tu  magham,  9  Cow  680. 
another,  and  of  driving  lumber  on  the        Where  the  owner  of  a  life  estate,  in 

stream  through  such  land,  and  using  the  the  share  of  one  of  several  tenants  in 

dam  there;  nor  to  prescribe  the  mode  of  common,  assigned  his  property  for  the 

keeping  the  dam  in  repair.     Dyer  v.  benefit  of  creditors;  held,  the  assignees 

Lowell,  80  Maine,  217.  were  entitled  to  partition,  but  not  to  have 

Certiorari  lies  in  behalf  of  a  co-tenant,  the  premises  sold,  it  not  being  for  the 

although  not  a  party  to  the  record.    lb.  benefit  of  the  other  owners.  Van  Arsdale 

Where  a  person  owns  an  undivided  v.  Drake,  2  Barb.  609. 
portion  of  lands,  which  portion  is  severed.        A  suit  in  equity  for  partition  cannot  be 

and  set  out  in  severalty  by  legal  prooecd-  maintained  by  an  infant,  either  alone  or 

ings,  his  title  adheres  to  and  follows  the  Jointly  with  parties  of  full  age.    Postley 

estate,  and  becomes  limited  by  it.  Argyle  v..  Kain,  4  Sandf.  Ch.  608.    See  p.  822. 
V.  Dwinel,  29  Maine,  29.  A  tenant  by  the  curtesy  initiate  may 

The  undivided  interest  of  a  town,  in  file  a  bill  for  partition.    Riker  v.  Darke, 

land  which  has  been  reserved  for  public  4  £dw.  Ch.  668. 

uses,  may  be  legally  located,  after  the        A  suit  in  partition  cannot  be  main* 

same  has  been  sold.    lb.  tained,  unless  the  plaintiff  or  petitioner 

The  subsequent  incorporation  of  the  is  in  possession.  O'Doagherty  v.  Aldrich, 

town  will  operate  as  a  sanction,  on  the  6  Denio,  886. 
part  of  the  SUte,  of  such  location.    lb.        Where  land  is  devised,  subject  to  the 

There  may  be  partition  of  a  mill  and  performance  of  a  condition  subsequent, 

mill-privilege.      Hanson  v.  Willard,   8  and  the  devisee  enters,  and  suffers  a 

Fairf.  142.    See  Sts.  1848.  49.  '  breach  of  the  condition,  a  party  entitled 

It  is  held,  that  the  whole  object  of  a  to  an  undivided  part  of  the  land,  in  con* 

petition  for  partition  is  a  partition  among  sequence   of  the  breach,  as  tenant  in 

those  who  have  titles  in  common.    Dis-  common  with  the  devisee,  cannot  main- 

seisors,  unless  their  possession  has  been  tain  partition  against  the  devisee,  but 

long  enough  to  give  them  a  title,  are  not  roust  flrstestablish  his  title  by  ejectment, 

proper  parties,  and  their  equitable  rights  lb. 

are  not  afiected  by  the  proceedings;  and        A  purchased,  from  the  commissioners 

an  entry  of  appearance  by  them  does  of  forfeitures  in  Now  York,  an  undivided 

not  affect  their  claim  to  betterments,  in  half  of  the  rent  and  reversion  of  a  cer- 

a  writ  of  entry  by  one  of  the  parties  to  tain  lot  of  land,  which  was  under-leased 

the  partition,  the  tenants  proving  their  to  B.    B,  at  the  time  of  the  purchase  or 

possession  and  improvement  more  than  soon  after,  was  in  possession  of  the  whole 

six  years  before  filing  the  petition.    Til-  lot,  claiming  under  the  lease,  and  also 

ton  V.  Palmer,  81  Maine,  486.  claiming  to  own  the  other  half  of  tho 

Partition  will  not  be  granted  of  apart  rent  and  reversion.    A  brings  a  bill  for 

of  the  petitioner's  land.    Duncan  v.  8yl-  partition  against  B.    Held,  he  could  not 

vester,  4  Shepl.  888.    Two  or  more  ten-  claim  partition  during  the  continuance 

ants  may  Join  in  a  petition,  and  have  an  of  the  lease;  that  when  B,  in  possession 

assignment  in  common.    Upham  v.  Brad-  as  lessee,  acquired  the  rent  and  reversion 

ley,  6.  428.  of  half  the  land,  the  tenancy  as  to  that 

In  Kew  York,  (2  Rev.  St.  617 ;  4  Kent,  half  was  merged  and  the  rent  was  extin- 

866.      See  Cole  v.   Hall,  2  Hill,  626;  guished;  and  that,  if  the  lease  had  for 

Handy  r.  Leavitt,  8  £dw.  229;  Braker  any  cause  become  forfeited,  A  must  first 

«.  Devereaux,  8  Paige,  618;  Van  Orraan  recover  his  half  of  the  land  by  entry  or 

V.  Phelps,  9  Barb.  600;  Underbill  v.  Jack-  action,  before  he  could  sustain  this  bill, 

son,  1  Barb.  Ch.  78;  Horton  v.  Buskirk,  Lansing  v.  Pine,  4  Paige,  689.) 
1  Barb.    421;    Koble  v.  Cromwell,  26        The  petition  shall  describe  the  premi- 

Barb.  476,)  any  Joint  tenant,  &c.,  may  *ses,  set  forth  the  rights  of  all  persons, 

petition  the  court  for  partition,  or,  if  having  either  present  or  future,  vested  or 

necessary,  a  sale  of  the  land.  contingent  interests  therein,  and  be  veri- 

(The  petitioner  must  have  an  estate  fled  by  affidavit.    Every  person  interes- 

entitling  him  to  immediate  possession,  ted  may  be  made  a  party. 
Brownellv.  Brownell,  19Wend,867.   (So        (A  decree,   in  a  suit    for  partition, 

in  New  Jersey.     Stevens  «.  Enders.  1  brought  by  the  committee  of  a  drunkard, 

Green,  271.     And  this  is  the  ancient  and  to  which  he  is  not  a  party,  will  not 
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transfer  the  legal  title  to  his  undivided  so  mnch  of  the  land  as  wonm  pay  the 

share,  set  off  to  the  defendants  in  seve-  amount  due  him;  the  land  shares  to  be 

ralty;    therefore    he    should    be    made  sold  first,  and  afterwards  the  land,  and 

party,    (jorham  v.  Gorham,  3  Barb.  Ch.  the  surplus  to  be  paid  over  to  A.    In 

24.  1846,  A,  in  consideration  of  a  release  by 

Where  a  bill  in  equity  was  filed  by  such  B  and  C  of  his  personal  liability  on  the 
committee  for  partiti(»n,  and  also  for  an  bonds,  released  his  residuary  interest  to 
account  of  rents  and  profits,  without  the  trustees,  and  procured  certain  out- 
Joining  him  as  a  party  complainant;  standing  interests  to  be  conveyed  to 
held,  the  omission  was  a  ground  for  a  them.  The  agreement,  then  executed 
special  demurrer,  but,  so  far  as  the  bill  by  all  the  parties,  provided,  that  all  the 
sought  an  account,  it  was  matter  of  property  should  be  offered  for  sale  by  the 
equity,  and  therefore,  so  considered,  not  trustees,  unless  a  division  without  sale 
a  ground  of  general  demurrer.    lb.  should  be  agreed  upon  without  unneces- 

Under  the  act  of  1818.  infants  interes-  sary  delay.    Should  any  of  the  parties 

ted    in    estates  of  which    partition    is  not  consent  to  a  division,  then  a  sale  was 

sought  should  be  notified  of  the  suit,  to  be  made  under  the  trust  deed  of  1848, 

whereby  the  court  acquires  jurisdiction,  on  the  requisition  of  the  other  parties, 

of  which  it  is  not  ousted,  by  neglecting  for  the  payment  of  their  bonds,  which 

to  appoint  a  guardian  ad  litem  of  the  in-  were  due.  *  A  division  was  not  agreed 

fants.    If  an   infant  appears  in  such  a  upon.    Held,  even  if,  by  the  transaction 

suit  by  attorney,  and  not  by  guardian,  in  1846,  the  creditors  became  tenants  in 

the  proceedings  are  irregular  and  voida-  common  of  all  the  lands  conveyed  in 

ble,  but  not  void.    Fowler  v.  Griffin,  8  1843,  and  the  trust  estate  ceased,  the 

Sandf.  886.  power  to  sell,  nevertheless,  continued  in 

The  heirs  of  the  ancestor,  from  whom  the  trustees;  that  in  such  case  the  power 

the  lands  descended,  and  those  who  have  conveyed  to  them  by  the  instruments  of 

sncceeded  to  their  rights,  are  proper  par-  1846,  being  by  the  owners  of  the  land, 

ties,  to  a  bill  for  partition;  and,  where  was  not  a  power  in  trust,  but  a  simple 

some  of  the  heirs  have  parted  with  their  power  of  attorney,  to  convey  the  land 

interest,  their  grantees,  and  not  them-  for  the  benefit  of  the  owners,  and  that 

selves,  are  proper  parties.    In  case  of  such  power  ivas  not  revocable  by  one  of 

delect  of  parties  to  a  bill  under  the  code  such  owners  without  the  consent  of  all, 

in  New  York,  if  the  objection  is  taken  in  and  the  right  to  demand  a  sale  was  in 

the    answer,    the    complainant    should  each.    lb. 

amend  before  trial,  if  the  objection  be  Held,  also,  that,  after  the  transactions 

true;  if  he  lies  by  till  the  hearing,  the  of  1846,  the  lands  were  held  under  a 

court  can  allow  him  to  amend  in  its  dis-  valid,  express  trust  to  sell  for  the  benefit 

cretion  on  payment  of  costs.    Yander-  of  the  creditors,  and  that  the  power  ex- 

werker  V.  Yanderwerker.  7  Barb.  221.  tended  to  the  liquidation  of  all  such 

Partition  cannot  be  made  of   lands  bonds,   and  for    their  rateable  benefit, 

without  the  consent  of  all  the  tenants  in  without  preference.    lb. 

common,  while  a  third  penson  has  an  ir-  In  such  case  partition  will  not  be  de- 

revocable  power  of  attorney  to  sell  the  creed  of  the  lands  at  the  instance  of  one 

land  for  the  benefit  of  all.     Selden  v,  of  the  creditors.    lb. 

Yerroilya,  2  Sandf.  668.  In  case  of  trust,  where  all  the  trustees 

Where  lands  are  conveyed  to  a  trus-  are  parties,  if  by  the  death  of  the  sur- 

tee,  with  power  tu  sell  for  the  benefit  of  viving  trustee  the  trust  has  devolved  on 

all  the  owners,  and  which  he  is  bound  to  the  court,  the  master  who  sells  will  be 

do  on  the  request  of  one  of  the  owners,  appointed  a  trustee,  for  the  purpose  of 

partition  cannot  be  decreed  without  the  passing  a  legal  title.  Cushmey  v.  Henry, 

consent  of  all  the  parties  in  interest.  4  Paige,  346.    Allowance  shall  be  made, 

lb.)  in  partition,  for  tinp-oveTnen^f.  Hitchcock 

In  1848,  A,  owing  a  large  sum  of  money  v.  Skinner,  1  Hoffm.  21. 

to  B  and  G,  secured  by  his  bonds,  to  Where  there   is  a  vested  estate  with 

become  due  at  different  times  thereafter,  contingent  remainders  over  in  trust,  to 

conveyed  land  to  trustees,  in  trust  to  persons  not  in  e«<e,  and  all  from  whom 

manage  the  same,  and  sell  it  as  they  such  after  comers  can  spring  are  before 

might  deem  best,  and  to  apply  the  in-  the  court;   partition  may  be  decreed, 

come  and  proceeds  to  the  payment  of  The  limitations  over  are  not  affected  by 

the  bonds  as  they  should  become  due.  partition  or  sale.    They  are  protected 

In  case  of  default,  the  trustees,  on  the  and    attach  to    the  individual    shares, 

request  of  either  creditor,  were  to  sell  which  by  the  decree  are  preserved  in 
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trust  according  to  the  will.    Cheeseman  from  the  others.    Whenever  there  is  a 

o.  Thome,  1  Edw.  629.    See  2  N.  Y.  denial  of  co-tenancy,  an  issue  shall  be 

Rev,  Sts.  822;  Manners  v.  Gharlesworth,  formed  and  tried  by  jury,  and  the  respec- 

1  My.  &  K.  830;  Jackson  v.  Edwards,  7  tive  rights  of  the  parties  ascertained. 

Paige,  386.  The  defendants  may  plead,  that  the  pe- 

Under  the  statutes,  partition  bars  the  titioner  or  petitioners  were  not  in  pos- 

contingent  interest  of  parties  not  in  esse,  session  of  the  land.    One  defendant  may 

without    notice    to  -  unknown    parties,  deny  the  title  of  another,  and  an  issue 

Head  v.  Mitchell,  17  N.  Y.  (8  Smith),  shall  be  made  to  try  it.    New  parties 

210.)  may  be  admitted,  who  have  become  sub- 

If  any  party  or  his  interest  is  unknown,  sequently  interested,  or  known  to  be  so. 

uncertain  or  contingent,  or  if  the  title  to  The  court,  having  ascertained  the  respec- 

the  fee  depends  upon  an  executory  de-  tive  rights  of  the  parties  by  default,  plea 

Tise,  or  the  remainder  is  contingent —  or  verdict,  shall  declare  them,  and  decree 

these  facts  shall  be  stated.    Cr^itors  partition  accordingly,  with  a  reservation, 

having  a  lien  need  not  be  made  parties;  however,  of  the  rights  of  those  tenants 

nor  shall  such  lien  be  affected,  except  whose  interests   have   not  been   ascer- 

that  it  shall  attach  only  to  such  part  of  tained.    Partition  is  made  by  commis- 

the  land  as  is  set  off  to  the  debtor,  and  sioners. 

be  subject  to  his  share  of  the  .costs  of  (The  report  of  commissioners  is  re- 
partition. After  notice  of  the  petition,  garded  in  the  same  light  as  the  verdict 
any  party  interested  may  appear  as  a  of  a  jury  on  a  trial  at  law ;  and,  where 
respondent,  and  the  proceedings  sliall  be  they  are  selected  by  the  parties  in  inte- 
according  to  the  usual  course  of  a  suit  rest,  their  report  will  receive  greater  re- 
At  law.  A  final  judgment  or  decree  binds  spect ;  and  in  all  cases  it  will  not  be  dis- 
all  parlies  named  in  the  proceedings,  and  turbed,  but  upon  grounds  similar  to  those 
having  at  the  time  any  interest  in  the  which  at  law  would  allow  of  a  new  trial, 
premises,  as  owners  in  fee  or  for  years,  Livingston  «.  Glarkson,  4  Edw.  Ch.  696.) 
or  as  entitled  to  the  reversion,  remainder  The  respective  shares  shall  be  designa- 
«r  inheritance  after  the  termination  of  ted  by  permaneni  monuments.  If  the 
Any  particular  estate ;  or  as  having  a  con-  land  cannot  be  properly  divided,  it  may 
tingeut  interest  therein,  or  an  interest  in  be  sold  by  order  of  court,  on  such  credit 
any  undivided  share  of  the  premises,  as  as  they  may  direct,  the  price  to  be  se- 
tenants  fur  years,  for  life,  by  the  curtesy,  cured  by  bond  and  mortgage  of  the  land, 
or  in  dower.                         '  (Or  the  use  of  the  property  may  be 

(It  has  been  held,  that  the  utfe  of  a  assigned  to  each  tenant  for  alternate  pe- 

tenant  in  common  is  not  a  necessary  riods;  or  a  receiver  appointed,  and  the 

party.    If  partition  be  made,  her  right  pruflts  fairly  divided.    Smith  v.  Smith, 

of  dower  attaches  to  the  share  allotted  1  fioffm.  606,) 

to  the  husband,  without  any  express  order  Provision  is  made  for  ascertaining  in- 
to that  effect,  and  although  she  is  not  a  cumbrances  upon  the  land,  and,,  when 
party.  So  a  sale  was  held  not  to  bar  they  exist,  if  the  premises  are  sold,  they 
her  dower,  the  statute  merely  providing,  shall  be  first  satisfied  from  the  proceeds; 
that,  in  case  of  an  existing  e*tate  in  dower  and,  in  case  of  any  dispute  in  relation  to 
or  by  the  curtesy,  certain  compensation  them,  the  court  shall  proceed  to  try  their 
shall  be  made  in  case  of  sale;  and  an  in-  validity.  The  court,  in  their  discretion, 
choate  right  of  dower  being  a  mere  pos-  may  order  that  any  life  interest  in  the 
sibility.  Matthews  «.  Matthews,  1  Edw.  land  be  sold,  or  otherwise.  If  sold,  they 
607.  shall  direct  a  sum  in  gross  to  be  paid  to 

But  it  has  been  since  held,  that  a  sale  the  party,  if  he  formally  assent;  if  not, 
bars  the  right  of  dower;  especially  if  the  an  investment  shall  be  made  for  his  bene- 
wife  be  made  a  party,  though  she  is  an  fit  in  certain  designated  amounts,  de- 
infant.  Wilkinson  v.  Parish,  8  Paige,  pending  upon  the  nature  of  the  interest. 
658;  Jackson  r.  Edwards,  7,  886.)  No  commissioner  or  guardian  shall  be  a 

Also  all  persons  interested  but  un-  purchaser.  The  court  shall  decree  con- 
known,  to  whom  public  notice  has  been  veyance  by  the  commissioners;  which 
given  as  provided.  But  the  judgment  shall  bar  all  parties  named,  and  all  un- 
does not  affect  persons  having  claims  as  known,  if  the  required  notice  has  been 
tenants  in  dower,  by  the  curtesy,  or  for  given. 

life,  in  the  whole  of  the  premises.    In  By  statute  1847,  566,  the  shares  of 

case  of  partition  by  equity  jurisdiction,  several  co-tenants  may  be  set  off  in  com- 

if  partition  will  prejudice  some  of  the  mon.    Where  there  are  conflicting  claims 

parties,  compensation  shall  be  decreed  as  to  some  shares,  a  temoorarv  division 
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maybe  made  UDtil  such  claimn  are  ad-  ment  and  sale,  ifthe  amendment  will  be  m 

justed.    Where  there  is  a  right  of  dower  furtherance  of  justice,  and  is  made  on  such 

in  a  share,  the  widow  may  be  a  party.  terms  as  are  just.    Uroghan  v.  Living- 

By  statute  1852,  411,  the  Supreme  ston,  26  Barb.  836.) 
Court  may  authorize  proceedings  in  be-  In  Pennsylvania.  (Purd.  Dig.  682-5; 
half  of  an  infant  tenant  in  common,  &c.,  St.  1842,  284,  286;  1841,  858.  See  Sts. 
for  partition,  or  may  sell  where  a  division  1851 ,  613 ;  Clepper  v.  Livergood,  5  Watts, 
cannot  be  well  made.  The  court  must  118;  Frohock  v.  Gustine,  8  lb.  121;  Ro- 
be satisfied  that  it  is  for  the  interest  of  ning  lb.  415;  Downer  v.  Downer,  9 
the  infant.  Watts,  60;  Meheffy  v.  Dobbs.  lb,  868; 

(Under  a  colonial  act  of  176^,  one  or  Kannan  v.  Rimflngton,  lOEng.  L.  &Equ. 

more  proprietors  of  undivided  tracts,- in-  477;  Biddle  v.  Starr,  9  Barr,  461;  Davis 

dined  to  have  partition,  were  anthorized,  v.  Norris.  8  Barr,  122;  Dana  v.  Jackson, 

on  publishing  a  notice,  to  appoint  com-  6,  284;  Corm  v.  Huffey,  lb.  848;  Dewart 

misstoners  for  that  purpose,  who,  in  the  r.  Purdy,  29  Pcnn.  liS),  provisions  are 

absence  of  objection  from  other  proprie-  made  with  regard  to  a  writ  of  partition. 

torS;  should  proceed  to  make  partition,  When  the  inquest  appointed  to  make 

and-  put  on  file  all  their  proceedings;  partition  are  of  opinion  that  it  cannot  be 

which  proceedings  it  was  further  declared  done  without  injury,  they  shall  return  an 

should  be  good  evidence  of  such  partition,  appraisement,  and  the  court  may  adjudge 

The  plaintifl^,  having  introduced  an  origi-  the  whole  to  such  tenant  or  tenants  as 

nal  grant  to  V.  D.  (from  whom  he  de-  will  take  it  at  the  valuation,  and  the 

duced  title)  and  twelve  associates,  next  sheriff  shall  execute  a  conveyance  ac- 

produced  the  proceedings  in  1771  of  the  cordingly.    But  the  land  shall  be  subject 

commissioners  to  make  partition,  under  to  a  lien  for  payment  of  the  price  to  the 

the  act.    In  these  were  recitals,  that  the  other  tenants.    If  neither  of  the  parties 

commissioners  had  been  appointed  by  will  accept  the  whole  land,  it  shall  be 

certain   persons  styling  themselves  pro-  sold  by  the  sherifi^,  and  the  proceeds 

prietors,  &c.,  that  publication  had  been  brought    into    court    and    distributed, 

made,  and  other  requirements  of  the  act  Where  judgment  is  rendered  by  default 

observed.    The  proprietors  were  not  the  upon  a  writ  of  partition,  any  party  inte- 

original  patentees.    Under  this  partition  rested  may  obtain  a  reversal  for  good 

the  land  claimed  by  the  plaintiff*  was  al-  cause  within  one  year  therefrom.  Where 

lotted  to  y.  D.    Held,  the  recital  of  the  equal  partition  in  value  cannot  be  made 

appointment  of  the  commissioners,  being  of  any  share  or  part,  the  sheriff  and  in- 

a  *'  vital  jurisdictional  fact,''  was  no  evi-  quest  may  equalize,  by  awarding  a  cer- 

dence  of  their  lawful  appointment,  as  it  tain  sum  from  one  to  another,  for  which 

was  not  expressly  made  no  by  the  stat-  there  shall  be  a  lien  on  the  land.    Where 

ute;  that  the  act  made  the  proceedings  there  are  several  defendants  to  a  writ  of 

in  partition  on  file  evidence  of  the  parti-  partition,  the  court  shall  award  a  mutual 

tion  only;  and  that  this  was  a  fatal  defect  partition  among  them,  as  well  as  to  the 

in  the  establishment  of  the   partition,  plaintiff,  unless  all  of  them  declare  a 

Munro  v.  Merchant,  26  Barb.  388.  wish  to  the  contrary.    One  having  only 

After  the  commencement  of  an  action  a  life  estate,  whether  legal  or  equitable, 

for  partition,  and  before  the  decree,  a  is  entitled  to  partition, 

defendant  therein  died,  and  subsequent  (A  deed  of  partition  does  not  affect  <A« 

proceedings  were  had  In  the  suit,  without  title  of  the  parties,  but  only  fixes  the 

its  being  revived  against  the  heirs.  Held,  boundaries.     Goundie  v.  Northampton, 

by  the  death  of  the  defendant,  and  by  &c.,  7  Barr,  238. 

the  proceedings  subsequent,  the  suft  be-  A  bill  of  review,  to  correct  a  clear  mis- 
came,  in  effect,  abated,  as  to  him  and  as  take  in  fact,  on  which  a  decree  in  parti- 
to  his  title;  and  such  proceedings  were  tion  was  made,  will  lie  more  than  three 
absolutely  void  as  against  his  heirs,  years  after  the  decree,  purchasers  not 
Kequa  v.  Holmes,  16  N.  T.  (2  Smith)  having  become  interested  in  the  estate. 
198.  Greorge's  Appeal,  2  Jones,  260. 

The  omission  of  a  guardian  flui /i/«m  to  Where  there  were  several  tenants  in 

file  his  bond  according  to  the  statute,  is  common,  and  one  died,  leaving  a  will 

amendable,  and  does  not  affect  the  juris-  which  was  contested  by  his  heirs;  an  act 

diction  nor  the  validity  of  the  judgment  of  assembly,  authorizing  partition,  and 

sale.    Croghan  v*  Livingston,  17  N.  Y.  directing  all  ))ersons  and  corporations 

(3  Smith)  218.  claiming  under  him.  whether  as  heirs  or 

The  court  may  authorize  the  filing  of  devisees,  to  be  made  parties,  and  their 

the  bond,  nunc  pro  tunCf  even  after  judg-  purparts  to  be  set  out  and  conveyed  to 
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trustees,  for  such  of  them  as  may  be  en-  both  are  owners  of  a  less  estate  than  the 

titled,  or  the  proceeds,  if  sold,  paid  to  fee.    If  the  tenant  to  the  action  or  de- 

such  trustee  giving  security,  was  held  to  fendant  does  not  appear  to  defend,  the 

be  constitutional ;  and  the  adverse  claim-  court  will  proceed  to  make  partition, 

ants  under  the  deceased  co-tenant  were  which  shall  include  all  persons  whatso- 

held  to  have  been  pro)>erIy  joined.    Bid-  ever,  whatever  right,  &c.,  they  have  or 

die  V.  Starr,  9  Barr,  401.  claim,  **  although  all  persons  concerned 

Devise  to  two  sons,  A  and  B;  the  land  are  not  named  in  any  of  the  proceedings, 

to  be  divided  by  a  line  muning  north  and  nor  the  tenant's  title  truly  set  forth ;" 

south,  and  the  choice  to  be  determined  with  a  saving,  however,  of  one  year,  or 

by  agreement  or  lot.    They  entered  into  one  year,from  the  removal  of  any  disa- 

possession,  occupied  for  several  years  as  bility,  for  the  purpose  of  setting  aside 

tenants  in  common,  and  purchased  fifteen  the  partition.    Where  an  undivid^  share 

acres  adjoining  at  one  end,  and  then  di-  of  the  land  is  leased,  the  lessee  shall  be 

Tided  the  tract  by  a  line  nearly  according  tenant  of  the  portion  allotted  to  the 

to  that  indicated  in  the  will,  agreed  upon  landlord,  and  the  latter  shall  warrant  and 

their  choice,  and  respectively  executed  make  good  the  title,  according  to  his 

and  delivered  deeds  to  themselves  and  original  obligation.    If  the  demandant  is 

their  wives.    Held  the  deeds  constituted  himself  a  lessee  of  the  tenant,  the  rela- 

a  partition  under  the  will,  and  not  a  tion  shall  still  continue  after  partition, 

purchase  and  sale  of  the  land ;  and  the  If  a  partition  would  be  injurious,  the 

wife  of  A  was  not  entitled,  by  virtue  of  commissioners  may  make  sale  of  the  land, 

snch  deed,  to  the  estate,  as  survivor  of  which  shall  be  valid  against  the  owners 

her  husband.    Taylor  v,  Birmingham,  6  and  all  claiming  under  them,  but  no  other 

Cas.  806.)  persons.    The  proceeds  shall  be  paid  to 

In  Mississippi,  Alabama  and  New  Jer-  the  parties,  or,  if  one  is  out  of  the  State, 

sey,  any  co-parcener,  joint  tenant   or  invested.     Where  one  or  more  of  joint 

tenant  in  common,  may  make  applica-  tenants,  &c.,  are  minors,  the  Orphan's 

tion  for  partition.    The  court  shall  as-  Court  may  order  partition.    Kiz.  Dig. 

certain  the  number  of  joint  owners,  and  572;  1  N.  J.  L.  209,  597 i  N.  J.   St. 

appoint  commissioners,  with  directions  to  1885-6, 895;  1840-1,82.    See  Van  Riper 

divide   the  land  into  a   corresponding  «•  Bendan,  2  Green,  182;  also  Miss.  L. 

number  of  shares.    Where  the  bounds  522. 

of  any  tract  or  tracts  to  be  divided  are  (Chancellor  Kent  says,  that  in  New 
controverted,  if  the  controverted  part  is  Jersey j  according  to  the  bill  reported  by 
valuable,  the  commissioner  shall  separate  Mr.  Scott,  the  reviser,  in  1835,  partition 
it  from  the  residue,  and  so  make  partition  was  to  be  in  just  judgment  and  assign- 
as  to  attach  to  each  share  a  portion  both  ment,  and  not  by  lot.  4  Kent,  864,  n. 
of  the  controverted  and  the  nncontrover-  In  Alabama,  the  Chancellor  will  not  order 
ted  part  of  the  land.  The  parts  or  a  sale  for  the  purpose  of  partition,  bat  • 
shares  and  the  lots  laid  off*  shall  be  num-  decree  the  execution  of  mutual  deeds, 
bered,  and  partition  afterwards  made  by  Deioney  v.  Walker,  9  For.  497.) 
balloting  or  drawing  of  tickets  in  the  In  Maryland, -(2  Md.  L.  1794,  ch.  60, 
manner  of  a  lottery;  at  which,  on  the  sec.  8;  1797,  ch.  114,  sec.  5;  5  lb.  1814, 
application  of  any  party,  a  judge  or  jus-  ch.  109,  sees.  5-^;  Code,  91.  See  Hardy 
tice  shall  be  present.  The  whole  pro-  v.  Summers,  10  Gill  &  J.  316;  Hewitt,  8 
ceedings  are  recoitled,  and  are  effectual  Bland,  185;  Chaney  v.  Tipton,  11  Gill 
to  make  partition  of  the  land.  The  rights  &  J.  253,)  the  Chancellor  may  order 
of  any  one  having  a  paramount  title  to  partition  of  the  estates  of  infants,  idiots, 
the  land  are  not  affected.  In  New  Jersey,  &c.  'Joint  tenants,  &c.,  holding  6yc(<9ue, 
the  act  does  not  apply  to  lands  of  gene-  or  otherwise,  may  have  partition  or  a 
ral  proprietors  of  the  eastern  or  western  sale  by  application  to  court.  Commis- 
divisions  of  the  State.  In  Alabama,  sioners  are  appointed,  and  division  made 
minor  devisees  or  heirs,  holding  jointly,  as  on  a  writ  of  partition, 
may  have  partition  on  application  to  the  (Every  tenant  in  common  is  entitled  to 
Orphan's  Court.  In  Mississippi,  a  par-  the  separate  enjoyment  of  his  interest, 
tition  may  be  re-«xamined  in  (Chancery,  either  by  partition  or  by  a  sale  and  dt- 
Miss.  Rev.  C.  282;  Aik.  Dig.  882-6;  1  vision  of  the  proceeds,  under  the  acts  of 
N.J.  L.  89.  In  New  Jersey,  joint  ten-  assembly  of  Maryland.  Campbell  v. 
ants,  &c.,  may  be  oompelied  to  make  Lowe,  9  Md.  500. 
partition,  like  co-parceners,  by  writ  of  An  objection  to  a  return  upon  a  corn- 
partition.  Si\ch  process  shall  bind  only  mission,  that  the  commissioners  did  not 
parties,  their  heirs,  &ic.,  where  either  or  distribute  the  estate  by  lot,  but  at  their 
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own  ditcretion  aasigned  the  several  sharee  of  partition.   Tbe  land  may  set  off  to  two 

to  the  parties  interested,  cannot  be  sns-  or  more  of  the  tenants  in  common.    The 

tained  either  by  the  practice  of  tbe  court,  jarisdiction  of  the  Cbancellor  is  also 

tlie  act  of  tbe  assembly,  or  the  rale  of  aflSrmed. 

the  English  Court  of  Chancery.    CecU  In  Tennessee,  (1  Scott,  641;  Tenn.  C, 

V.  Dorsey,  1  Maryland,  Ch.  228.  s.  &262,)  public  notice  is  given  by  adver- 

The  legislature  did  not  mean  to  confine  tisement  before  presenting  a  petition  for 

the  commissioners  to  a  particular  mode  partition.    Mo  other  notice  is  requisite, 

of  making  tbe  partition;  they  may,  if  and  the  partition  shall  be  forever  binding 

they  please,  award  to  each  of  the  parties  on  all  and  every  person  or  persons  who 

his  share  of  the  thing  to  be  divided,  or  they  shall  or  may  have  claim  or  title  to  tbe 

may,  at  tbe  proper  stage  of  the  proceed-  land  as  tenants  in  common.  &c.    Con- 

ings,  draw  lots;  and  their  return,  other-  trary  to  the  general  practice  of  giving 

wise  unexceptionable,  will  not  be  set  jurisdiction  to  the  courts  of  probate  in 

aside,  because  they  adopted  either  of  case  of  descent,  partition  may  be  mad9 

these  modes.    lb.  of  real  estate  held  by  the  heirs  of  an  in- 

It  is  a  fatal  objection  to  a  return,  that  testate,  by  application  to  the  common 

the  value  of  the  estate.  In  money,  has  law  courts.  The  commissioners  appointed 

not  been  stated  by  the  commissioners,  to  make  partition  may  charge  tbe  more 

Ih.  valuable  dividend  or  dividends  with  sucb 

Tbe  act,  requiring  thirty  days^  notice  sum  or  sums,  as  they  shall  iudge  neoes- 

of  the  execution  of  the  oommiasion,  is  sary  to  be  paid  to  tbe  dividend  or  divl- 

Bot  complied  with,  by  stating  in  the  dends  of  inferior  value,  in  order  to  make 

return  that  reaaonable  notice  was  given;  an  equitable  division.    The  court  may 

but  the  commissioners  must  say,  in  their  order  a  sale,  with  a  lien  for  the  price; 

return,  either  that  they  gave  at  least  also  an  investment  for  those  under  disa- 

tbirty  days'  notice,  or  due  notice  accord-  bility .    Tbe  return  of  the  commissionera 

ing  to  law.    lb.  is  accompanied  by  a  survey  when  neces- 

Aa  to  tke  effect  of  partition  upon  sary,  and  recorded,  and  the  return  and 

iUUf  aee  Ooale  «.  Barney,  1  Gill  &  J.  appropriation  shall  be  binding  among 

824.)  and  between  the  claimants,  their  beirsi 

In  Delaware,  (Dela.  St.,  1829,  168;  Ico.    1  Scott,  885-6. 

1883,  242;  1887,  72;  Rev.  Code,  ch.  86.  In  IllinoU,  (lUin.  Rev.  L.  288-9,  478,) 

See  St.  1848,  627,)  partition  may  be  ob-  partition  may  be  had  by  application  to 

tained  by  writ  or  by  application  to  the  court  through  commissioners.    It  is  pro- 

ChanoeUor,  who,  after  notice  to  paKies  vided  that  their  report ''  shall  be  conclu- 

Intertsted,  shall  decree  partition,  after  sive  to  all  parties  concerned.''    But  an* 

ascertaining  the  respective  shares  of  the  other  chapter  of  tbe  Revised  Statutes 

partiea.    Commissioners  are  appointed,  provides  that  reversioners,  &c.,  shall  not 

wbtf)  make  return  of  their  doings,  accom-  be  affected.    If  necessary,  the  land  shall 

panied  with  a  survey  of  tbe  land*    If  all  be  sold,  and  the  sale  will  bind  tbe  owners 

the  owners  join  in  petition,  no  notice  is  and  all  claiming  under  them, 

requisite!    If  a  division  would  be  at-  (A  simple  order  that  '^partition  be 

tended  with  ii\iuryand  loas  to  tbe  par-  awarded/' is  void.  The  judgment  should 

ties,  tbe  commissioners  shall  make  a  set  forth  tbe  estate  awarded  to  eacb 

valuation  of  tbe  property,  and  the  oonrt  party.   Greenup  v.  Sewell,  18  III.  68.) 

will  order  a  sale  by  a  truatee  appointed  In  Indiana,  (Ind.  Rev.  L.  887-90.  See 

for  that  purpose.    Such  sale  shall  pass  St.  1844-6,  89;  Amorye.  Carpenter,  8 

the  estate,  subject,  however,  to  para-  Blackf.  280;  Carter  v.  Kerr,  lb.  878.) 

mount  claims.    The  proceeds,  with  the  Concurrent  jurisdiction  for  partition  U 

same  exception,  are  paid  over  to,  or  in-  given  to  the  courts  of  law  and  of  equity, 

vested  for  the  benefli  of,  tbe  respective  It  is  made  through  commissioners.    If 

parties.    Instead  of  a  sale,  one  or  more  necessary,  the  land  is  sold.    They  to 

of  tbe  tenants  may  take  the  property  at  whom  partition  is  made  release  of  record 

tbe  valuation,  either  paying  the  price  their  title  to  tbe  residue  of  the  laud, 

immediately,  or  entering  into  a  recogni-  Commissioners  to  make  partition  have  no 

zance  with  surety  for  it  in  Chancery,  in  authority  to  lay  out  the  land  into  town 

such  manner  as   the  Chancellor  shall  lots,  streets  and  alleys,  without  consent 

direct.    But  no  sacb  assignment  to  one  of  tbe  owners.    Kitchen  v.  Sheets,  1 

or  more  shall  be  made,  where  there  are  Smith,  27.  See  Aldridge  o.  Montgomery, 

conflicting  claims  to  it.  9  Ind.  802.) 

By  the  Revised  Statutes,  (p.  286,)  tbo  In  Missouri,  (Mtsso.  St.  422;    1888, 

Superior  Court  has  jurisdiction  of  writs  89-90;  1840-1,  108;  2  Rev.  Sts.  1109,) 

53 
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partition  may  be  made  on  petition,  and  a  as  the  quantity  and  quality.  Hnntor  «• 
sale  in  case  of  necessity.  No  commis-  Brown,  7  B.  Mon.  288.) 
sioner  or  guardian  shall  purchase.  Many  In  Ohio,  partition  may  be  effected  by 
of  the  provisions  are  similar  to  those  in  petition  to  the  courts  of  law.  There 
l^w  York.  Adverse  claims  may  be  may  be  a  sale,  if  necessary.  In  Arkan- 
presented,  and  in  such  case  the  proceeds  sas,  a  process  for  partition  is  provided, 
of  sale  retained  by  the  sheriff,  and  a  to  which  all  persons  interested  shall  be 
legal  process  instituted  for  the  purpose  parties,  and  which  is  executed  by  com- 
of  settling  the  title.  A  part  of  the  land  missioners.  If  partition  is  impractica- 
may  be  divided,  and  the  rest  sold.  So  ble,  upon  a  return  of  this  fact,  a  sale  is 
it  may  be  divided  into  lots,  with  streets,  ordered.  Where  there  are  distinct  par- 
tec.  If  the  commissioners  report  that  a  eels,  or  a  division  is  desirable,  they  are 
division  is  impracticable,  their  authority  sold  separately.  The  conveyance  it  made 
ceases,  and  Airther  proceedings  will  be  by  the  commissioners.  Owners  of  less 
conducted  by  the  sheriff.  than  a  fee  have  the  same  remedies  as  an 

(In  partition  tales,  there  is  so  war-  owner   in  fee-simple.    Ohio   St.   1881, 

ranty  of  title.    Schwartz  v,  Dryden,  25  264.    See  Swan,  618;  Goudy  v.  Shank, 

Mis.  572.  8  Ohio,  416;  Axk.  Rev.  St.  692-8;  Har- 

A  petitioner  can  discontinue  his  suit,  ris  v.  Preston,  6  Eng.  201. 

at  any  time  before  the  cause  is  submit-  (By   the    (Ohio)    act   of  1826,   the 

ted,  on  the  question  of  confirming  the  guardian  of  an  infant  may  appear  for  his 

report.    Ivory  v.  Delore,  26  Mis.  6&.  ward  and  consent  to  partition;  and  the 

A  tenant  in  common,  out  of  possession,  fact,  that  a  court  of  record  finds  that  a 

must  establish  his  title  in  an  action  of  -  person  assuming  to  act  as  guardian  was 

ejectment,  before  he  can  h^ve  a  writ  of  in  fkct  such,  is  sufficient  prima  fmcU  to 

partition  against  one  in  possession  and  show  that  the  court  had  obtained  Jnria- 

bolding  adversely  to  him.    Lambert  v.  diction  over  the  ward.   Merritt  v.  Home, 

Blnmenthal,  26  Mis.  471.)  6  Ohio  (N.  S.),  807. 

In  Kentucky,  (2  Ky.  Rev.  L.  876,  If  the  report  of  the  inquest  shows 

1070.  Se»  Bates  v.  Thomberry,  6  Dana,  that  the  property  will  not  divide,  and  the 

9;   Talbot  v.  Todd,  lb.  204;   Seay  v.  land  Is  therefore  sold,  and  the  husband 

White,  6, 656;  Borah-v.  Archers,  7, 176,)  of  the  infant,  acting  as  her  guardian,  and 

where  all  or  a  part  of  joint  owners  have  knowing  the  facts,  acknowledges  such 

an  inheritance,  the  writ  of  partition  lies,  person  to  have  bcMsn  guardian,  and  re* 

Reversioners,  fcc.,  shall  not  be  affected,  oelves  from  him  the  consideration  money ; 

Provision  is  knade  for  partition,  by  he  will  be  estopped  to  prove  that  such 

application  to  certain  ttanding  commu-  person  was  not  duly  appointed,  and  can- 

stofKTs,   appointed    generally  for   this  not,  after  the  death  of  the  wife,  ooDtro« 

purpose.  vert  the  j^isdiction  of  the  court  over 

(In  this  respect,  the  law  of  Kentucky  the  Infant.    Such  estoppel  Is  good  botii 

seems  to  be  peculiar  to  that  State.    In  in  law  and  equity.    lb.    See  Rogen  v. 

all  the  other  SUtes,  the  application  is  Tucker.  7  Ohio  (K.  S.)  417. 

made  to  some  court  or  a  judge  thereof.)  In  Virginia,  (Va.  St.  1880,  99;  0)d6, 

Particular  provision  is  made  for  the  626,)  the  usual  provision  Is  made  for  a 

case,  where  some  of  the  parties  are  non-  division  or  sale  in  equity,  or  an  idiot- 

residents.    It  would  seem,  in  this  case,  ment  to  one  owner.    The  rights  of  lea- 

that  no  partition  will  be  made,  luiless  sees  are  saved.    Where  a  part  of  Joint 

there  Is  a  contract  to  that  effect.    But,  owners  are  unknown,  partition  may  be 

In  the   case  of  residents,  no  contract  had  in  Chancery,  reserving  to  the  nn- 

seems  necessary.    If  no  division  can  be  known  proprietors  the  amount  of  their 

had,  either  party  may  enter  his  proper-  shares.    Where  defendants   are  either 

tion  of  the  land  with  the  commissioners,  absent  or  unknown,  they  may  for  cauae 

and  save  a  forfeiture  by  paying  the  tax  rescind  the  partition  within  three  years, 

thereon.  Partitions  shall  not  affect  persons  not 

(It  is  hold,  in  this  State,  that,  if  one  named,  unless  they  claim  as  Joint  ten- 
tenant  has  made  improvements  on  a  ants,  &c.,  with  those  who  are  named, 
portion  of  the  land,  this  part  should  be  Where  a  partition  is  inconvenient,  the 
assigned  to  him — the  value  of  the  im-  value  of  a  share  in  money  may  be  aa- 
provements  being  allowed  him.  Sneed  signed  or  the  property  sold. 
V.  Atherton,  6  Dana,  281.  See  Powell  (A  tenant  by  the  curtesy  purchased 
V.  Powell,  9  lb.  18.  In  making  partition  the  share  in  the  land  of  one  of  the  rever- 
of  land,  its  value,  as  affected  by  locality,  sioners,  the  others  being  minors.  On  & 
Is  to  be  taken  into  consideration,  as  well  bill  In  equity,  filed  for  that  purpose  1^ 
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the  teoADt  by  the  curtesy,  partition  of  the  buned,  out  of  a  portion  of  the  money 

Und  WM  granted.    Otley  v,  McAIplne's  which  had  not  been  diatribnted,  certain 

Heirs,  20ratt.  840.)  adyanoes  which  he  had  made  for  taxes. 

In  North  Carolina,  (1  N.  G.  Rev.  St.  Held,  the  petition  oonld  not  be  allowed, 

450-3;  Rev.  Code,  1864,  chap.  82.    See  as  it  would  be  contrary  to  the  previous 

Skinner,  2  Dev.  bB.  68;  Scullv.Jemi-  order  for  distribution.    Lewis,  7  Ired. 

gan,  lb.  144;  Amis  v.  Amis,  7  Ired.  219;  Equ.  4. 

Irwin  V.  King,  6,  210,)  partition  is  ob-  A  decree  of  partition  shonld  describe 

tained  upon  petition.    The  commission-  the  estate  to  be  divided,  and  the  share 

era  may  charge  the  more  valuable  divi*  which  each  tenant  should  have.  Ledbct- 

dend  or  dividends  with  such  sum  as  may  ter  v.  Gash,  8  Ired.  462.) 

be  necessary  to  make  an  equitable  divi-  In  South  Carolina,  (2  Brev.  102;  8 

sion;  which,  however,  shall  not  be  paid  Sts.  708;  6^  412.    See  Foster.  Rice,  17; 

by  any  minor  tenant  till  he  comes  of  ago.  Goodhue  v.  Barnwell,  lb.  198.)  joint  ton- 

Bnt  his  guardian  shall  pay  it  upon  re-  ants,  &c.,  may  proceed  in  Chancery  or 

oeiving  assets.    A  court  of  equity  may  apply  for  a  wrU  afpartUiorif  which  shall 

order  a  sale,  where  partition  would  be  issue  to  commissioners, 

injurious.    So,  also,  on  the  application  In  Georgia,  the  statute,  after  reciting 

of  Joint  tenants,  ficc.,  stating  Uiat  their  that  it  would  be  inconvenient  to  pursue 

land  is  required  for  public  uses.    The  the  method  of  dividing  lands  by  writ  of 

proceeds  belonging  to  any  party  under  partition,  as  practised  in  Great  Britain, 

disability  shall  be  invested  for  his  bene-  authorises  parties  to  apply  to  the  court 

fit.    Where  land  jointly  owned  is  subject  for  a  writ  of  partition,  to  be  devised  and 

to  dower,  and  the  tenants  and  the  party  framed  according  to  the  nature  of  the 

clafaning  dower  apply  together  for  a  sale,  case.    The  writ  Issues  to  partiHontrif 

the  court  of  equity  may  order  such  sale,  who  shall  proceed  to  make  a  division, 

and  that  a  third  part  of  the  proceeds  be  One  year  Is  allowed,  or,  in  case  of  dlsa- 

seeured  for  the  benefit  of  the  latter,  or  bility,  one  year  ftrom  its  removal,  for  a 

ascertain  the  value  of  the  lifb  estate  party  interested  tcr  set  aside  the  partition 

and  decree  payment  of  it  to  her  abso-  for  good  cause.     Prince,  641-2.     See 

lutely.  Rovston  «.  Royston,  21  Creo.  161. 

(A  Judgment  establishes  the  title,  and  As  to  partition  in  Iowa,  see  Code,  1861, 

concludes  the  parties.    Mills  «.  Witner-  ch.  117;  1860,  ch.  146;  Telfbrd  «.  Bar- 

ington,   2   Dev.  h  B.  484.    Where  a  ney,  1  Iowa,  676. 

charge  Is  imposed  upon  the  share  of  one  (An  erroneous  computation  or  inaccu- 

tenant  for  equality  of  partition,  an  equal  ncy  of  commissioners  may  be  corrected 

division  beins  fanpracticable,  the  land  Is  by  the  final  judgnient  in  proceedlnga 

primarily  liable,  and,  if  a  note  is  given,  for   partition.     Wright    v.    Marsh,    2 

it  is  onlv  collateral  security.    Jones  v.  Greene,  94. 

Sherrard,  2  Dev.  h  B.  179.    So  with  a  A  Judgment  cannot  be  attacked  coUat- 

note  of  the  husband,  the  land  belonging  orally,  on  the  ground  that  the  petition 

to  the  wife.    lb.  did  not  show  the  Interest  of  unknown 

The  money  assessed  upon  any  lot,  to  owners  in  the  land.    lb. 

produce  equality  of  value,  is  a  charge  A  petition  for  partition  may  her  verified 

upon  the  land  itself,  into  whosesoever  by  affidavit  of  an  attorney.    lb  ) 

hands  It  goes;  and  there  is  no  statutory  As  to  partition  in  Louisiana,  see  Har- 

lildtation  to  the  recovery  of  the  money,  rell,  12  La.  An.  887;  Harrell  v.  Harrell, 

Sutton  V.  Edwards,  6  Ir^.  Eq.  426.  lb.  649.    In  Florida,  Thomp.  Dig,  882. 

Upon  a  suit  for  partition,  a  sale  was  In  Texas,  Oldh.  h  W.  840.    In  Sansas, 

ordered  and  made,  and  the  money  ordered  Comp.  L.,  chap.  162.    In  Oregon.  Code, 

to  be  distributed  among  the  tenants.  One  1862,  109.    In  Califomia,  Wood's  Dig. 

of  them  afterwards  petitioned  to  be  reim-  202. 
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